This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


ft 


I  J? 
THE 


TEXAS  CIVIL  APPEALS  REPORTS        c 


CASES  AMUED  AND  ADJUDGED 


nr 


THE  COURTS  OP  CIVIL  APPEALS 


OF 


THE  STATE  OF  TEXAS 


otmiMo 


JUNE,  OCTOBEB  AND  NOVEMBER,  1905 


A.  R  WILKINSON 

RKPORTEB  TEXAS  BUPRBMB  COURT 

J.  A.  MARTIN 

A8BI8TANT  RBPOBTBR 


VOL  40 


OHIOAGO 
T.  H.  FLOOD  &  CO.,  PUBLISHERS 

1908 


COPTBIOHT,    1908 

BY 

ALFBED   £.    WiLKINBON 

OCT  ly  1908 


COURTS  OF  CIVIL  APPEALS. 


FIRST   DISTRICT— Galvestoh. 


C.  C.  Gabbett,  Chief  Justice^ 

W.  H.  Gnx,  Chief  Juetice* 

W.  H.  Gill,  ^ 

R.  A.  Pleasants,  \  Associate  Jueiioea. 

T.  S.  Reese,"         J 

H.  M.  Knight,  Clerk. 

J.  A.  Mabtin,  Aesistant  Reporter,. 


SECOND  DISTRICT— Foot  Worth. 
T.  H.  Conner,  Chief  Justice. 

W.  C.  Strong,  Clerk. 

J.  A.  Martin,  Assistant  Reporter. 


THIRD  DISTRICT— Austin. 
H.  C.  Fisher,  Chief  Justice. 

R.  H.  CoNNERLT,  Clerk. 

A.  £.  Wilkinson,  Supreme  Court  Reporter. 


FOURTH  DISTRICT— San  Antonio. 
J.  H.  James,  Chief  Justice. 
H;H.   Neill,}     ^^^^ociate  Justices. 
H.  E.  Hildebrand,  Clerk. 
J.  A.  Martin,  Assistant  Reporter. 

FIFTH  DISTRICT— Dallas. 
Anson  Rainet,  Chief  Justice. 

George  W.  Blaib,  Clerk. 

J.  A.  Martin,  Assistant  Reporter. 


'Died  September  15,  1905. 
'Appointed  September  18,  1906. 
"Appointed  September  18,  1905* 


/ 


/ 


y 


y 


WRITS  OF  ERROR. 


The  dockets  of  the  Supreme  Court  show  action  on  applications  for 
writs  of  error  in  cases  reported  in  this  volume  as  follows : 

Arthur  v.  Bidge Refused. 

Baldwin  v.  Travis   County Refused. 

Branch  v.  Taylor Refused. 

Brewster  v.   State Refused. 

Britton  v.  Matlock Refused. 

Bryan,  Trustee,  v.   Sturgis  Nat'l   Bank Refused. 

Callaghan  v.  Irvin Refused. 

Callaghan   v.   Tobin Refused. 

Cardwell  v.  Gulf,  Beaumont  &  G.  N.  Ry.  Co Refused. 

Citizens  Ry.   Co.   v.  Wade Refused. 

City  of  El  Paso  v.  Coffin Dismissed. 

City  of  Houston  v.  Glover ; Refused. 

Clark  V.  Bell  Refused. 

Cobb  V.  Gooch  Refused. 

Comer  v.  Byers Refused. 

Dougherty  v.  Holscheider   Dismissed. 

Fidelity  &  Dep.  Co.  of  Md.  v.  Texas  Ld.  &  Mtg.  Co.,  Ltd Refused. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Vollrath Refused. 

Gatlin  v.  Street  Refused. 

Gilmer  v.  Beauchamp Refused. 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hays Dismissed. 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Luther Refused. 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Taliaferro Refused. 

Guyer  v.  Snow   Refused. 

Hickey  v.  Collyns  Dismissed. 

HoUingsworth  v.  Young  County .Refused. 

Houston  &  Texas  Central  R.  R.  Co.  v.  Bath Refused. 

Houston  &  Texas  C.  B.  Co.  v.  Fanning Refused. 


vi  Writs  of  Error. 

Hover  v.  Chicago,  B.  I.  &  G.  Ry.  Co Refused. 

Howth  V.  Greer   Refused. 

Hughes   V.  Landrum Refused. 

International  &  G.  N.  R.  Co.  v.  Muschamp Refused. 

Lacey  v.  O'Reilly Dismissed. 

Latimer  v.  St.  Louis  S.  W.  Ry.  Co.  of  Texas Dismissed. 

Lee  V.  Hickson ".  .Refused. 

Logan  V.  Lennix  Dismissed. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Lynch Refused. 

Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Dickson Refused. 

Missouri,  K,  &  T.  Ry.  Co.  of  Texas  v.  Russell Refused. 

Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Stanfield  Bros Refused. 

Morrill  V.  Bosley  Refused. 

Murph  V.   McCullough,  Guardian Refused. 

Pecos  River  R.  R.  Co.  v.  Latham Refused. 

Petersen  v.  State  Dismissed. 

Regan  v.  Harkey Refu<?ed. 

Riggins  V.  City  of  Waco * Refused. 

St.  Louis  S.  W.  Ry.  Co.  v.  Boyd Refused. 

St.  Louis  &  S.  P.  Ry.  Co.  v.  Bussong Refused. 

St.  Louis  &  S.  P.  Ry.  Co.  v.  Byers  Bros Refused. 

St.  Louis  S.  W.  Ry,  Co.  of  Texas  v.  Parks Refused. 

Scottish  Union  &  N.  Ins.  Co.  v.  Andrews  &  Matthews Refused. 

Sheldon  Canal  Co.  v.  Miller Refused. 

Sparks  v.  Crescent  Lumb.  Co Refused. 

Tarlton  v.  Orr Refused. 

Texas  &  Pac.  Ry.   Co.  v.  McDowell Dismissed. 

Texas  Cent.  Railroad  Co.  v.  George Refused. 

Travelers  Prot.  Assn.  of  Am.  v.  Weil Refused. 

Trevy  v.  Lowrie   Refused. 

Wagnon,  Guardian,  v.  Houston  &  T.  C.  R.  Co Refused. 

Walker  v.  Woody Refused. 

Western  XJ.  Tel.  Co.  v.  Ford Refused. 

Western  U.  Tel.  Co.  v.  Shaw Refused. 

Williamson  v.  Gulf,  C.  &  S.  P.  Ry.  Co Refused. 

Worden  v.  Pruter,  Receiver Refused. 


CASES  REPORTED. 


PAGE 

Adams ;  Shropshire  v 339 

Andrews  &  Matthews;  Scottish  Union  &  National  Ins.  Co.  v 184 

Amett;  Texas  &  Pacific  Bailway  Company  v 76 

Arthur  v.  Bidge 137 

Atchison,  Topeka  and  Santa  Pe  Railway  Company  v.  Waddell  Bros.  110 
Avery;  Barklow  v 356 

Baker  &  Lockwood  Manufacturing  Company  v.  Clayton 586 

Baldwin  v.  Travis  County • 149 

Barklow  v.  Avery   365 

Bath ;  Houston  &  Texas  Central  Railroad  Company  v 270 

Beauchamp ;   Gilmer  v 126 

Bell;  aark  v 39 

Bingham ;  International  &  G.  N.  Ry.  Co.  v 469 

Black;  Dallas  Consolidated  Electric  Street  Railway  Company  v...  416 

Boyd;  St.  Louis  Southwestern  Railway  Company  of  Texas  v 93 

Bosley;  Morrill  v.   . . ; 7 

Branch  v.   Taylor   248 

Bray;  Paddock  v 226 

Brewster  v.  State  of  Texas 1 

Britton  v.  Matlock    276 

Brown  v.  Rash 203 

Bryan,  Trustee;  Collins  v 88 

Bryan,  Trustee,  v.  Sturgis  National  Bank 307 

Buckner;  St.  Louis  Southwestern  Railway  Company  v 636 

Bunting;  Kalklosh  v 233 

Bussong;  St.  Louis  &  San  Francisco  Railway  Company  v 476 

Byers;  Comer  v 239 

Byers  Brothers;  St.  Louis  &  San  Francisco  Railway  Company  v. . .  633 

Byrd;  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. .  • .  316 

Callaghan   v.   Irvin 463 

Callaghan  v.  Tobin 441 

Cardwell  v.  Gulf,  Beaumont  and  Great  Northern  Railway  Company.     67 

Carver;  McNeese  v 129 

Chicago,  Rock  Inland  &  Gulf  Railway  Company;  Hover  v. 280 


Tiii  Cases  Beportbd. 

PAGE 

Chicago^  Bock  Island  and  Mexico  Bail  way  Company  v.  Harton 235 

Chicago,  Bock  Island  &  Texas  Bail  way  Company  v.  Jackson 273 

Childress;   Elcan  v 193 

Choate  v.  Vlha 566 

Citizens'  Bailway  Company  v.  Wade 661 

City  of  El  Paso  v.   Coffin 54 

City  of  Houston  v.  Dooley, 371 

City  of  Houston  v.  Glover , 177 

City  of  Houston  v.  Stewart 499 

City  of  Waco ;  Biggins  v 569 

Clark  V.  Bell   39 

Clark  V.  Hardison,  County  Attorney. 611 

Clay;  Jesse  French  Piano  &  Organ  Company  v 638 

Clayton;  Baker  &  Lockwood  Manufacturing  Company  v 586 

Cobb  V.  Gooch   82 

Coffin;  City  of  El  Paso  v 54 

Coggin;  Texas  &  Pacific  Bailway  Company  v 583 

Collins  V.  Bryan,  Trustee 88 

CoUyns ;  Hickey  v 565 

Comer  v.  Byers 239 

Continental  Casualty  Insurance  Company;  Dickey  v 199 

Comwell ;  Paroux  v 529 

Cowans  v.  Port  Worth  and  Denver  City  Bailway  Company 539 

Crawford  v.  Hord  352 

Crescent  Lumber  Company;  Sparks,  Beceiver,  v 222 

-Dallas  Consolidated  Electric  Street  Bailway  Company  v.  Black 415 

Dawson,  Administratrix;  Latham  v 219 

Day ;  Jones  v 158 

Demsey;  St.  Louis  Southwestern  Bailway  Company  v 398 

Dennis ;  Higley  v 133 

Dickey  v.  Continental  Casualty  Insurance  Company 199 

Dickson;  Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  v. .   550 

Dooley;  City  of  Houston  v 371 

Dom;  Miles  v 298 

Dougherty  v.  Holseheider 31 

Dunn  V.  St.  Louis  Southwestern  Bailway  Company 242 

Edmiston  Brothers;  Lowenthal-Harrison  Company  v 265 

Elcan  V.  Childress 193 

Epps  &  Mattox  v.  Hazlewood 325 

Evans ;  Groesbeck  v 216 

Everett;  St.  Louis  Southwestern  Bailway  Company  v 285 


Cases  Repobtbd.  ix 

PAGE 

Fanning;  Houston  &  Texas  Central  Railroad  Company  v 422 

Faroux  v.  Cornwell 529 

Farrington;  Texas  &  New  Orleans  Railway  Company  v 205 

Felker;  Texas  &  Pacific  Railway  Company  v 604 

Fidelity  &  Deposit  Company  of  Maryland  v.  Texas  Land  &  Mortgage 

Company,   Limited    489 

Figures;  International  &  Great  Northern  Railway  Company  v....  255 

First  National  Bank  of  Jacksboro;  Lasater  v 237 

Fitzgerald;  Goodson  v 619 

Flowers  v.  Sovereign  Camp,  Woodmen  of  the  World 593 

Ford ;  Western  Union  Telegraph  Company  v 474 

Ft.  Worth  &  Denver  City  Railway  Company ;  Cowans  v 639 

Fort  Worth  &  Denver  City  Railway  Company  v.  Snyder  &  Dupree. .  345 

Francis  Bros.  v.  Robinson 328 

Frank;  Texas  &  Pacific  Railway  Company  v 86 

Frontroy;  Gray  v 302 

Galveston,  Harrisburg  and  San  Antonio  Railway  Company  v.  Voll- 

rath 46 

Gatlin  v.  Street 304 

George;  Texas  Central  Railroad  Company  v 267 

Gilmer  v.  Beanchamp  125 

Glover;  City  of  Houston  v 177 

Gooch;  Cobb  v 82 

Goodson  V.  Fitzgerald    619 

Cranberry,  Administratrix ;  Cranberry  v 420 

Cranberry  v.  Cranberry,  Administratrix 420 

Gray  v.  Frontroy  302 

Greco;  Hnmmel  v 610 

Green  v.  Houston  Electric  Company 260 

Greenwood;  Missouri,  Kansas  &  Texas  Railway  Company  v 252 

Greer;  Howth  v 652 

Gregory  v.  Webb  360 

Groesbeck  v.  Evans  216 

Gulf,  Beaumont  &  Great  Northern  Railway  Company;  Cardwell  v. .     67 

Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  Hays 162 

Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  House  &  Watkins. .  105 
Gulf,  Colorado  and  Santa  Fe  Railway  Company  v.  Massenburg- 

Bankhead  Drygoods  Company 547 

Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  Luther 517 

Gulf,  Colorado  and  Santa  Fe  Railway  Company  v.  Taliaferro 388 

Gulf,  Colorado  &  Santa  Fe  Railway  Company;  Williamson  v 18 


X  Cases  Reported. 

PAGE 

Guyer  v.  Snow   407 

Harbin ;  Tracy  v 395 

Hardison,  County  Attorney;  Clark  v 611 

Harkey;  Began  v 16 

Harrison  v.  Houston   636 

Harton;  Chicago,  Rock  Island  &  Mexico  Railway  Company  v....  235 

Hays;  Gulf,  Colorado  &  Santa  Pe  Railway  Company  v 162 

Hazlewood ;  Epps  &  Mattox  v 325 

Hendrix  v.  Texas  and  Pacific  Railway  Company 291 

Hickey  v.  CoUyns   565 

Hickson ;  Lee  v 632 

Higley  v.  Dennis  133 

HoUingsworth  v.  Young  County 590 

Holscheider;  Dougherty  v 31 

Hoopes  V.  Mathis,   Executrix 121 

Hord ;  Crawford  v 352 

House  &  Watkins;  Gulf,  Colorado  &  Santa  Pe  Railway  Company  v.  105 

Houston  &  Texas  Central  Railroad  Company  v.  Bath 270 

Houston  &  Texas  Central  Railroad  Company  v.  Panning 422 

Houston  &  Texas  Central  Railway  Company ;  Wagnon,  Guardian  v.  467 

Houston ;  Harrison  v 536 

Houston  Ice  and  Brewing  Company  v.  Stratton 378 

Houston,  East  and  West  Texas  Railway  Company  v.  McCarty 364 

Houston  Electric  Company ;  Green  v .260 

Hover  v.  Chicago,  Rock  Island  and  Gulf  Railway  Company 280 

Howth  V.  Greer 552 

Hughes  V.  Landrum   , 196 

Hummel  v.  Greco   ; 510 

Hutchens  v.  St.  Louis  Southwestern  Railway  Company 245 

International  &  Great  Northern  Railway  Company  v.  Bingham 469 

International  &  Great  Northern  Railway  Company  v.  Pigures 255 

International  and  Great  Northern  Railroad  Company  v.  Muschamp.  358 

International  and  Great  Northern  Railroad  Company  v.  Smith 432 

International  &  Great  Northern  Railway  Company  v.  Still 22 

Irvin ;   Callaghan  v 453 

Jackson;  Chicago,  Rock  Island  &  Texas  Railway  Company  v 273 

Jackson;  Steusoff  y 328 

Jacoby  v.  Norton   313 

Jesse  French  Piano  and  Organ  Company  v.  Clay 638 

Johnson  Mercantile  Company;  Seiber  v 600 


Cases  Sepobted.  zi 

PAGE 

Jones  V.  Day  158 

Kalklosh   v.   Bunting    233 

Keller;  Masteraon  v 333 

Laeey  v.  O'Reilly 283 

Landa  v.  Stark  Grain  Company 635 

Landrum ;  Hughes  v 196 

Ijasater  v.  First  National  Bank  of  Jacksboro 237 

Latham  v.  Dawson,  Administratrix 219 

Latham;  Pecos  River  Railroad  Company  v 78 

Latimer  v.  St.  Louis  Southwestern  Railway  Company 136 

Latimer  v.  St.  Louis  Southwestern  Railway  Company  of  Texas. . . .  614 

Lee  V.  Hickson   632 

Lemp  Brewing  Company  v.  McDougle 583 

Lennix ;  Logan  v 62 

Logan  V.  Lennix 62 

Louisville  &  Nashville  Railroad  Company  v.  Missouri,  Kansas  & 

Texas  Railway  Company   296 

Lowenthal-Harrison  Company  v.  Edmiston  Bros 265 

Lowrie;   Trevy  v 321 

Luther;  Gulf,  Colorado  &  Santa  Fe  Railway  Company  v 517 

Lynch  v.  McGown 146 

Lynch;  Missouri,  Kansas  &  Texas  Railway  Company  v 543 

McCarty;  Houston,  East  &  West  Texas  Railway  Company  v 364 

McCaskey  v.  Morris   390 

McCuUough,  Guardian ;  Murph  v 403 

McDougle;  Lemp  Brewing  Company  v 583 

McDowell;  Texas  &  Pacific  Railway  Company  v 28 

McQown ;  Lynch  v 146 

McNeese  v.  Carver   129 

Massenburg-Bankhead    Dry    Goods    Company;    Gulf,    Colorado   & 

Santa  Fe  Railway  Company  v 547 

Masterson  v.  Keller 333 

Mathis,  Executrix;  Hoopes  v 121 

Matlock;  Britton  v.   275 

Miles  V.  Dom •. 298 

Miller;  Sheldon  Canal  Company  v 460 

Missouri,  Kansas  and  Texas  Railway  Company  v.  Greenwood 252 

Missouri,  Kansas  &  Texas  Railway  Company;  Louisville  &  Nashville 

Railroad  Company  v 296 


xii  Cases  Reported. 

PAGE 

Missouri,  Kansas  and  Texas  Bailway  Company  v.  Lynch 543 

Missouri,  Kansas  and  Texas  Bailway  Company  of  Texas  v.  Byrd. . .  315 

Missouri,  Kansas  and  Texas  Bailway  Company  of  Texas  v.  Dickson.  550 

Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  v.  Mitchell. .  633 

Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  v.  Nesbit. . .  209 

Missouri,  Kansas  and  Texas  Bailway  Company  of  Texas  v.  Bussell.  114 
Missouri,  Kansas  and  Texas  Bailway  Company  of  Texas  v.  Stanfield 

Brothers 385 

Missouri,  Kansas  and  Texas  Bailway  Company  of  Texas  v.  Wolf. . .  381 

Mistrot  &  Company;  Pink  Front  Bankrupt  Store  v 375 

Mitchell;  Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  v. .  633 

Moren;  Wilder  v 393 

Morrill  v.  Bosley  7 

Morris ;  McCaskey  v 390 

Murph  V.  McCuUough,  Guardian 403 

Muschamp;  International  &  Great  Northern  Bailroad  Company  v. .  358 

Nesbit;  Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  v. . .  209 

Norton ;  Jacoby  v 313 

O'Beilly;  Lacey  v 283 

Orr;  Tarlton  v 410 

Owens ;  Owens  v. 641 

Owens  V.  Owens 641 

Paddock  v.  Bray  226 

Parks;  St.  Louis  Southwestern  Bailway  Company  of  Texas  v 480 

Pecos  &  Northern  Texas  Bailway  Company;  Bay  v 99 

Pecos  Biver  Bailroad   Company  v.   Latham 78 

Petersen  v.  State  of  Texas 175 

Pink  Front  Bankrupt  Store  v.  Mistrot  &  Company 375 

Pruter,  Beceiver;  Worden  v 118 

Bash ;  Brown  v 203 

Bay  V.  Pecos  &  Northern  Texas  Bailway  Company 99 

Began  v.  Harkey 16 

Bidge;  Arthur  v 137 

Biggins  V.  City  of  Waco 569 

Bobinson ;  Francis  Bros,  v 328 

Bussell;  Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  v. .  114 

St.  Louis  and  San  Francisco  Bailway  Company  v.  Bussong 476 


Cases  Repobt£d.  xiii 

PAOH 

St  Lonig  and  San  Francisco  Railway  Company  v.  Byerg  Brothers. .  533 

St.  Louis  Southwestern  Railway  Company  v.  Buckner 636 

St.  Louis  Southwestern  Railway  Company  v.  Demsey 398 

St.  Louis  Southwestern  Railway  Company;  Dunn  v 242 

St.  Louis  Southwestern  Railway  Company  v.  Everett 286 

St.  Louis  Southwestern  Railway  Company;  Hutchens  v 245 

St.  Louis  Southwestern  Railway  Company;  Latimer  v 136 

St.  Louis  Southwestern  Railway  Company  of  Texas  v.  Boyd 93 

St.  Louis  Southwestern  Railway  Company  of  Texas;  Latimer  v. . .  614 

St.  Louis  Southwestern  Railway  Company  of  Texas  v.  Parks 480 

Sanger  Bros*  v.  Wise  County  Coal  Company 610 

Scoggin  &  Brown;  Texas  &  Pacific  Railway  Company  v 526 

Scottish  Union  and  National  Insurance  Company  v.  Andrews  & 

Matthews 184 

Seiber  v.  Johnson  Mercantile  Company 600 

Shaw;  Western  Union  Telegraph  Company  v 277 

Sheldon  Canal  Company  v.  Miller 460 

Shropshire  v.  Adams   339 

Smith;  International  &  Great  Northern  Railroad  Company  v 432 

Snow;  Quyer  v.  407 

Snyder  &  Dupree;  Ft.  Worth  &  Denver  City  Railway  Company  v. .  345 

Sovereign  Camp,  Woodmen  of  the  World ;  Flowers  v 593 

Sparks^  Receiver,  v.  Crescent  Lumber  Company 222 

Stanfield  Brothers;  Missouri,  Kansas  &  Texas  Railway  Company  of 

Texas  v 385 

Stark  Grain  Company ;  Landa  v 635 

State  of  Texas;  Brewster  v 1 

State  of  Texas ;  Petersen  v 175 

Steusofif  V.  Jackson  328 

Stewart;  City  of  Houston  v. 499 

Still;  International  &  Great  Northern  Railroad  Company  v 22 

Stratton;  Houston  Ice  &  Brewing  Company  v 378 

Street;  Gatlin  v 304 

Sturgis  National  Bank;  Bryan,  Trustee,  v 307 

Taliaferro;  Gulf,  Colorado  &  Santa  Fe  Railway  Company  v 388 

Tarlton  v.  Orr 410 

Taylor;  Branch  v 248 

Texas  &  New  Orleans  Railway  Company  v.  Farrington 205 

Texas  &  New  Orleans  Railway  Company;  Townsend  v 71 

Texas  &  Pacific  Railway  Company  v.  Amett 76 

Texas  &  Pacific  Railway  Company  v.  Coggin 583 


ziy  Cases  B£PORtED. 

PAGE 

Texas  &  Pacific  Railway  Company  v.  Felker 604 

Texas  &  Pacific  Bail  way  Company  v.  Frank 86 

Texas  &  Pacific  Bail  way  Company;  Hendrix  v 291 

Texas  &  Pacific  Bailway  Company  v.  McDowell 28 

Texas  &  Pacific  Bailway  Company  v.  Scoggin  and  Brown 526 

Texas  Central  Bailroad  Company  v.  George 267 

Texas  Land  &  Mortgage  Company,  Limited;  Fidelity  &  Deposit 

Company  of  Maryland  v 489 

Texas  Moline  Plow  Company;  Wright  v 434 

Thomas  v.  Tucker,  Zeve  &  Company 337 

Tobin ;  Callaghan  v • 441 

Townsend  v.  Texas  &  New  Orleans  Bailway  Company 71 

Tracy  v.  Harbin   395 

Traveller's  Protective  Association  of  America  v.  Weil 629 

Travis  County ;  Baldwin  v 149 

Trevy  v.  Lowrie    321 

Tucker,  Zeve  &  Company ;  Thomas  v 337 

Vlha;  Choate  v 566 

Vollrath;  Galveston,  Harrisburg  &  San  Antonio  Bailway  Company 

V 46 

Wade;  Citizens  Bailway  Company  v 561 

Waddell  Bros.;  Atchison,  Topeka  &  Santa  Fe  Bailway  Company  v..  110 

Wagnon,  Guardian,  v.  Houston  &  Texas  Central  Bailway  Company.  467 

Walker  v.  Woody 346 

Ward,  Murray  &  Company  v.  Young 294 

Webb;  Gregory  v 360 

Weil;  Traveler's  Protective  Association  of  America  v 629 

Weiss;  Welsh  v 257 

Welsh  V.  Weiss    257, 

Western  Union  Telegraph  Company  v.  Ford 474 

Western  Union  Telegraph  Company  v.  Shaw 277 

Wilder  v.  Moren   393 

Williamson  v.  Gulf,  Colorado  &  Santa  Fe  Bailway  Company 18 

Wise  County  Coal  Company;  Sanger  Brothers  v 610 

Wolf;  Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  v 381 

Woody;  Walker  v , 346 

Worden  v.   Pruter,  Beceiver 118 

Wright  V.  Texas  Moline  Plow  Company 434 

Young;  Ward,  Murray  &  Company  v 294 

Young  County ;  Hollingsworth  v 590 


OASES  CITED. 


PAGE 

Ablowich  y.  Greenville  Nat  Bank, 

95  Texas,  429 15,  350 

Abram  v.  State,  28  S.  W.  Rep.,  818  558 
Ackerman  v.  Huff,  71  Texas,  317 . .  61 
Aetna  Ins  Co.  v.  Eastman,  80  S. 

W.  Rep.,  256 132 

Albers  v.  City  of  Houston,  73  8. 

W.  Rep.,  1084 448,  469 

Alexander  v.  Holt,  59  Texas,  205.  451 
Allen  V.  Peaison,  60  Texas,  604..  46 
Allen  V.   Railway^ Co.,   25   S.   W. 

Rep.,  826 59 

Allen  V.  Stephens,  18  Texas,  658. .  45 
Allen  V.  Stovall,  94  Texas,  618..  406 
Am.  Legion  of  Honor  v.  Rowell, 

78  Texas,  677 66 

Anderson  v.  Anderson,  23  Texas, 

642 98 

Anderson  v.  Rogge,  28  S.  W.  Rep., 

106    603 

Anderson   v.   Silliman,   92   Texas, 

560    250 

Andrews  y.  Smithwick,  20  Texas, 

111    402 

Anderson  v.  Waco  State  Bank,  47 

S.  W.  Rep.,  552 259 

Anderson  v.  Walker,  95  Texas,  596  409 
Anderson  County  y.  Kennedy,  58 

Texas,   616 451 

Angle  V.   Young,  25  S.  W.  Rep., 

798    332 

Atchison  y.  City  of  Owensboro,  71 

S.  W.  Rep.,  869 509 

Atchison,  T.  &  S.   F.  Ry.   Co.  v. 

Forbis,  79  S.  W.  Rep.,  1047. . . .  113 
Atchison,  T.  &  S.   F.  Ry.  Co.  y. 

Lochlin,  87  Texas,  470 307 

Atchison,  T.   &  S.   F.   Ry.   Co.  v. 

Williams,  86  S.  W.  Rep.,  38...  114 
Austin  y.  Gulf,  C.  &  S.  F.  Ry.  Co., 

45  Texas,  267 660 

Austin  A  N.  W.  Ry.  Co.  y.  Cluck, 

97  Texas,  172 634 

Baker  y.  Morehouse,  12  N.  W.  Rep. 

(Mich.),  170 603 

Baldwin  y.   Goldfrank,  88  Texas, 

249    143 

Baldwin  y.  McMillan,  1   White  & 

W.,  C.  C,  par.  515 234 


PAGE 

Baltimore  &  0.  Ry.  Co.  v.  Eoonts, 

104  U.  8.,  643 297 

Bank  y.  Markley,  1  Dana,  373 336 

Barker  v.  Bell,  46  Ala.,  216 36 

Barry  y.  Bennett,  45  Cal.,  80 230 

Baum  y.  Williams,  41  S.  W.  Rep., 

840    398 

Beard  y.  Railway,  48  Vt.,  101 ... .  371 
Beatty  y.  Clymer,  75  S.  W.  Rep., 

540    195 

Biering   y.    First    Nat.    Bank,    69 

Texas,   599 633 

Bigham   y.   McDowell,    69   Texas, 

102    628 

Bills  y.  Ins.  Co.,  7  Texas,  551 191 

Blackwell  Durham  Tobacco  Co.  y. 

McElwee,  94  N.  C,  425 603 

Blackwood  y.  Blackwood,  92  Texas, 

478    406 

Bland  v.  Orr,  90  Texas,  492 158 

Blanton  y.  Langston,  60  Texas,  149  217 
Bleim  y.  McDonald,  92  Texas,  607 .   222 

Blum  y.  Light,  81  Texas,  421 312 

Bohannon  y.  Walcot,  1  How.,  336.  37 
Booth   y.    Strippleman,   26   Te;ca8, 

436    626 

Booth  y.  Upshur,  26  Texas,  64: . . .  026 
Boudinot   y.    Bradford,   2    Dallas, 

266    36 

Bounds  y.  Little,  76  Texas,  516..  143 
Boydston  y.  Rockwell  County,  86 

Texas,   234 158 

Bridges  y.  Cundiff,  45  Texas,  440. .  143 
Bright  y.  Hewes,  18  La  Ann.,  660.   509 

Brooks  y.  White,  2  Met.,  283 29.> 

Brown  y.  Crosby,  69  Ind.,  203...  30 
Brown  y.  Insurance  Co.,  89  Texas, 

596    191 

Brown  y.  Marion  Nat.  Bank,  169 

U.  S.,  416 238 

Brown  y.  Sullivan,  71  Texas,  470.  360 
Brown  y.  Vizcaya,  55  S.  W.  Rep., 

191    307 

Bryan  y.  Page,  51  Texas,  532 158 

Buchanan  y.  Bilger,  64  Texas,  592.  496 
Buckley  y.  Lancaster,  40  S.  W., 

631  217 

Calvin  v.  Medford,  20  Md.,  86 36 

Cameron  Mill  &  El.  Co.  y.  Ander- 
son, 34  Texas  Civ.  App.,  229 78 


XVI 


Cases  Cited. 


PAOC 

Campbell  ▼.  Cook,  86  Texas,  630. .  27 
Campbell   v.    Crowley,   66    S.    W. 

Rep.,  488 14 

Campbell  v.  Ellsworth,  20  S.  W. 

Rep.,  120 384 

Campbell  v.  Railway,  16  Texas  Civ. 

App.,    665 171 

Carswell  &  Co.  v.  Habberzettle,  12 

Texas  Ct.  Rep.,  786 351 

Carter  case,  68  S.  W.  Rep.,  159. . .  489 
Caruthers  ▼  Harnett,  67  Texas,  127  446 
Cattle  Co.  V.  Boon,  "S  Texas,  555.  250 
Cawthon  v.  City  of  Houston,  71 

S.  W.  Rep.,  329 448 

Cawthom  v.  City  of  Houston,  71 

S.  W.  Rep.,  329 459 

Centennial  M.  L.  Assn.  v.  Purham, 

80   Texas,   518 14 

Cereal  Co.  v.  Ernest,  12  Texas  Ct. 

Rep.,  133 297 

Chambers  v.  Hodges,  23  Texas,  105  234 
Chamblee  v.  Tarbox,  27  Texas,  139  45 
Cheever  v.  North   (Mich.),  64  N. 

W.  Rep.,  465 36 

Chicago,   R.   I.   A  T.   Ry.   Co.  v. 

Cain,  84  S.  W.  Rep.,  682 82 

Chicago,   R.   I.   &   T.   Ry.   Co.   v. 

Langston,  92  Texas,  709 96 

City  V.  Halsey,  59  Tenn.  (Heisk.), 

210    245 

City  Natl  Bank  v.  Gardner,  5  Ky. 

Law  Rep.,  682 603 

City  of  Austin  v.  Forbis,  86  S.  W. 

Rep.,  31 117 

City  of  Dallas  v.  Jones,  93  Texas, 

38    88 

City  of  El  Paso  v.  Ashford,  3  Tex- 
as Civ.  App.,  378 509 

City  of  Houston  v.  Estes,  79   S. 

W.   Rep.,   848 448,  459 

City   of   Houston   v.    Stewart,   99 

Texas,    67 504 

City  of  San  Antonio  y.  French,  80 

Texas,  578 158 

City  of  Tyler  v.   Tyler  B.   &   L. 

Assn.,  11  Texas  Ct.  Rep.,  48 505 

City  of  Waco  v.  McNeal,  89  Tex- 
as, 83 182 

Clardy  v.  Callicoate,  24  Texas,  172.  400 

Clark  V.  West,  96  Texas,  437 66 

Clarke  v.  Ransom,  50  Cal.,  595 36 

Clayton  v.   McKinnon,   54  Texas, 

206    162 

Coffin  V.  Varila,  8  Texas  Civ.  App., 

417    18 

Coleman   v.   Anderson,  86   8.   W. 

Rep.,  732 600 

Coleman  v.  Colgate,  60  Texas,  88. .  135 
Coleman  v.  Stewart,  65  S.  W.  Rep., 

383    332 

Collins  y.  Railway,  80  Mich.,  390.  371 
Colorado  C.  Natl.  Bank  v.  Lester, 

73  Texas,  543 515 


PASS 

Commonwealth   y.   Pape,    Brewst. 

(Pa.), 263 176 

Conger  v.  Atwood,  28  Ohio  St  Rep., 

134    498 

Connoly  y.  Ice  Co.,  114  N.  Y.,  108.  53 
Connor  y.  Saunders,  81  Texas,  633.  93 
Conover  y.  Stillwell,  34  N.  J.  L., 

54    295 

Continental  Natl.  Bank  y.  Weems, 

69  Texas,  499 440 

Cook  y.  Caswell,  81  Texas,  678 195 

Cook  v.  Dennis,  61  Texas,  248...  623 
Cooper  y.  Brittain,  74  6.  W.  Rep., 

91    116 

Cooper   y.    Ford,    29    Texas    Ciy. 

App.,  253 14 

Cooper  y.  Heiner,  91  Texas,  658..  267 
Corpus    Christi    y.    Woesner,    58 

Texas,  462 182 

County  of  Anderson  y.  Kennedy, 

58  Texas,   616 850 

Cox  y.  Thompson,  32  Texas  Ciy. 

App.,    572 3 

Cross  y.  McFaden,  20  S.  W.  Rep., 

846    610 

Crowder  y.  Shackelford,  35  Miss., 

359    498 

Culberson  y.  Cabeen,  29  Texas,  248  533 
Cunningham  y.  McDonald,  11  Tex- 
as Ct.  Rep.,  418 136 

Curtis  k  Co.  y.  Douglass,  79  Tex- 
as,   167 378 

Daily  y.  Starr,  26  Texas,  564 145 

Dallas  &  G.  Ry.  Co.  y.  Able,  72 

Texas,  150 542 

Dallas    County   y.    Club   Land   & 

Cattle  Co.,  95  Texas,  200 592 

Davidson  y.  Ikard,  23  S.  W.  Rep., 

379    260 

Dean  y.  State,  88  Texas,  290.  .452,  639 
Delleshaw  y.   Eddelen,   72   S.    W. 

Rep.,    413 416 

De  Valengin's  Adm'r  y.  Duffy,  14 

Peters   (U.  S.),  290 498 

De  Witt  County  v.  Wischkemper, 

67  S.  W.  Rep.,  882 640 

Dewitt  County  v.  Wischkemper,  95 

Texas,    435 452 

Dillingham  y.  Russell,  73  Texas, 

51    , 522 

Dillingham   y.    Scales,   78   Texas, 

205    368 

Dobbins  y.  Railway,  91  Texas,  60.  22 
Dotson  y.  Bamett,  16  Texas  Ciy. 

App.,    258 396 

Dougherty  y.  Dougherty,  4  Mete., 

25    36 

Douglass  y.  Duncan,  66  Texas,  123  66 
Dudley  y.   Gates    (Mich.),  83   N. 

W.  Rep.,  97 38 

Dunkin  y.  Taylor,  63  Texas,  645. .  439 


Cases  Citbd. 


xrii 


£)  ' 

u 
r 

B 


PAQB 

EaBtman  v.  Ronndtree,  60  Tezu, 

110    162 

Easton  ▼.  Dudley,  78  Texas,  238.  109 
Eaton    y.    Brown,    66    Cent.    Law 

Jour.   No.   9 34 

Eckford  v.  Knox,  67  Texas,  200..  66 
Edmiston  ▼.  Concho  Co.,  21  Texas 

Civ.  App.,  339 616 

Edwards  v.  Morton,  92  Texas,  162.  376 
Edwards  t.  Mounts,  61  Texas,  398.  497 
Ehlinger  v.  Rankin,  29  6.  W.  Rep., 

240    446 

Ellis  v.  Krentzenger,  27  Mo.  314.  192 
Elser    V.    Pierce,    2    Wilson    Civ. 

Oases,    647 633 

Emerson  v.  Slator,  22  How.,  43..  296 
Ennis  v.  Smith,  66  U.  8.,  400...     36 
Equitable  Life  Ins.  Co.  v.  Hazel- 
wood,  76  Texas,  347 191 

Erwin  v.  BUnks,  60  Texas,  683..  449 
Ex  parte  Hamilton,  61  Ala.,  62..  244 
Ex  parte  Levine,  81   8.  W.  Rep., 

1206    449 

Ex  parte  Russeli,'  29'A]a.V7i7i ! ! !  244 


Paires  ▼.  Coekrell,  88  Texas,  428 

286,  416 
Falls  L.  &  C.  Co.  V.  Chisholm,  71 

Texas,    66 

Fannin   County  v.   Hightower,  29 

8.  W.  Rep.,   187 244 

Fidelity     and     Casualty     Co.     v. 

Smith,  71  S.  W.  Rep.,  391....  631 
Fink  V.  Fink,  64  N.  E.  Rep.,  608.  600 
First  Nat.  Bank  of  Greenville  v. 

Greenville    Oil    Co.,    60    8.    W. 

Rep.,    828 162 

First  Natl.  Bank  of  Jacksboro  v. 

Lasater,   196  U.  8.,   116 238 

Fisher  v.  Cushman,  103  Fed  Rep., 

860    312 

Fisk  V.  Norvell,  9  Texas,  16 221 

Floyd  V.  Rice,  28  Texas,  343 683 

Ft  Worth  &  D.  C.  Ry.  v.  Byers, 

36  8.  W.  Rep.,  1082 82,  272 

Ft.   Worth    &   D.    C.    Ry.    Co.    v. 

Lock,  30  Texas  Civ.  App.,  426..  346 
Ft   Worth    &   D.    C.    Ry.    Co.    v. 

Partin,  8  Texas  Ct  Hep.,  266..  486 
Ft   Worth    &   D.    C.    Ry.    Co.    v. 

Shanley,  10  Texas  Ct  Rep.,  769.  273 
Ft.   Worth   &   D.    C.    Ry.    Co.    v. 

Shanley,  81  S.  W.  Rep.,  1014..  636 
Ft   Worth   &   D.   C.   Ry.    Co.   v. 

Shetter,  94  Texas,  197 70 

Ft   Worth   A  R.   G.    Ry.   Co.   v. 

Kime,  61  S.  W.  Rep.,  668,  64  Id«, 

240    264 

Ft.  Worth  Natl.  Bank  v.  Daugh- 

erty,  81  Texas,  301 415 

Francis  v.  Northcote,  6  Texas,  186.  497 
French  v.  French,  14  W.  Va.  469.     34 


PAGE 

Gagan  v.  Stoner,  67  Texas,  287..  628 

Galveston  A  W.  Rv.  Co.  v.  City  of 
Galveston,  33  Texas  Civ.  App., 
384    606 

Galveston,  H.  ft  8.  A.  Ry.  Co.  v. 
Buch,  27  Texas  Civ.  App.,  283.  646 

Galveston,  H.  k  S.  A.  Ry.  Co.  v. 
Cloyd,  78  8.  W.  Rep.,  43 27 

Galveston,  H.  k  S.  A.  Ry.  Co.  v. 
Croskell,  6  Texas  Civ.  App.,  160    60 

Galveston,  H.  k  S.  A.  Ry.  Co.  v. 
Davis,  23  8.  W.  Rep.,  301 173 

Galveston,  H.  k  8.  A.  Ry.  Co.  v. 
Faber,  77  Texas,  166 191 

Galveston,  H.  k  S.  A.  Ry.  Co.  v. 
Parsley,  6  Texas  Civ.  App.,  160.  646 

Galveston,  H.  k  8.  A.  Ry.  Co.  v. 
Puente,  30  Texas  Civ.  App.,  246.  267 

Galveston,  H.  k  8.  A.  Ry.  Co.  v. 
Serafina,  46  8.  W.  Rep.,  614...   169 

Galveston,  H.  k  8.  A.  Ry.  Co.  v. 
Sweeney,  14  Texas  Civ.  App.,  216  103 

Galveston,  H.  k  S.  A.  Ry.  Co.  v. 
Templeton,   87   Texas,  42 646 

Galveston,  H.  k  S.  A.  Ry.  Co.  v. 
Washington,  63  8.  W.  Rep.,  638.  610 

Galveston  Wharf  Co.  v.  Railway 
Co.,  72  Texas,  464 61 

Garner  v.  Lasker,  71  Texas,  436..   143 

Garner  v.  Stubblefield,  5  Texas, 
552    440 

Garrett  v.  Gaines,  6  Texas,  435..  436 

Gear  v.  Lafayette  County  Bank, 
47  8.  W.  Rep.,  737 301 

German  Insurance  Co.  v.  Pearl- 
stone,  45  8.  W.  Rep.,  838 191 

Gibbons  v.  Mahon,  136  U.  8.,  668.  311 

Groddard  v.  Insurance  Co.,  67  Tex- 
as,   71 191 

Gonzales  v.  Galveston,  84  Texas, 
3    169 

Goodwin  v.  Banzel,  102  N.  Y.,  226.  615 

Gossett  V.  Railway  Co.  96  Texas,  1     53 

Govan  v.  Bjmum,  17  Texas  Civ. 
App.,    180 195 

Gracy  v.  Hendrix,  93  Texas,  26..   326 

Grand  Lodge  A.  O.  U.  W.  v.  Can- 
dy. 63  Atlantic  Rep.  (N.  J.), 
142    600 

Grand  Trunk  R.  R.  Co.  v.  Cum- 
mings,  106  U.  R.,  100 103 

Gresham  v.  Ewell,  84  Va.,  784..  245 

Griffey  v.  Insurance  Co.,  100  N. 
Y.,   417 192 

Griffis  V.  Payne,  92  Texas,  293..   174 

Groesbeck  v.  Harris,  82  Texas,  411  332 

Guerguin  v.  City  of  San  Antonio, 
19  Texas  Civ.  App.,  98 506 

Guillotte  V.  Poincy,  6  So.  Rep., 
607  446,  457 

Gulf,  C.  k  S.  F.  Ry.  Co.  v.  All- 
bright,  7  Texas  Civ.  App.,  21 . .  358 


XYIU 


Cases  Cited. 


PAGE 

Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Brown, 
16  Texas  Civ.  App.,  104 262 

Gulf,  Colorado  &  Santa  Fe  Ry. 
Co.  V.  Butcher,  83  Texas,  309..  384 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cal- 
vert, 11  Texas  Civ.  App.,  297..     63 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cush- 
ney,  67  S.  W.  Rep.,  77.... 273,  636 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Gass- 
camp,   69  Texa8,646 543 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Gri- 
som,  11  Texas  Ct.  Rep.,  194 643 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hay- 
ter,  93  Texas,  239 293 

Gulf,  C.  k  8.  F.  Ry.  Co.  v.  Hen- 
derson, 83  Texas,  70 452 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  How- 
ard, 97  Texas,  613 27,  102 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hume, 
24  S.  W.  Rep.,  915 610 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hume, 
87  Texas,  211,  27  S.  W.  110...   174 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Mc- 
Whirter,  77  Texas,  356 60 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Me- 
Corquodale,  71  Texas,  41 610 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Maug- 
ham, 95  Texas,  413 289 

Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Matthews,  13  Texas  Ct.  Rep., 
249    247 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Mont- 
gomery, 86  Texas,  64 542 

Gulf,  Colorado  &  Santa  Fe  Ry.  Co. 
V.  Nelson,  24  S.  W.  Rep.,  588..  384 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Pen- 
dery,  14  Texas  Civ.  App.,  60. . .     53 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Poin- 
dexter,  70  Texas,  98 61 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ram- 
bolt,  67  Texas,  654 449 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Reed, 
80   Texas,   336 76 

Gulf,  C.  A  S.  F.  Ry.  Co.  v.  Row- 
land,   90    Texas,    365 102 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Silli- 
phant,   70  Texas,   623 360 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Tac- 
quard,  3  Willson,  Civ.  Cas.,  sec. 
141    61 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Town- 
send,  82  S.  W.  Rep.,  804 70 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Trott, 
86   Texas,   412 523 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wood, 
63  S.  W.  Rep.,  165 545 

Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Ab- 
bott, 24  S.  W.  Rep.,  299 552 


Haddock  v.  Taylor,  74  Texas,  216.     76 

Hale  V.  HoUon,  90  Texas,  427 312 

Haley  v.  Davidson,  48  Texas,  615.     66 


PAOS 

Hall  V.  Northwestern  Endowment 

Assn.,  49  N.  W.  Rep.,  624 600 

Hanna  v.  Gulf,  C.  &  S.  F.  Ry.  Co., 

66  S.  W.,  493 96 

Hargrave   v.    Vaughn,    82    Texas, 

347    472 

Harling  v.  Creech,  88  Texas,  300.  438 
Harriman    v.    Commissioners,    63 

Me.,    83 244 

Harris  v.  Fisher,  44  Am.  St.  Rep., 

452    367 

Harwell  v.  Lively,  30  Ga.,  316..  37 
Hatt  V.  Nay,  10  N.  E.  Rep.,  241. .  172 
Hawes  v.  Nichols,  72  Texas,  481..  36 
Haymond  v.  Haymond,  74  Texas, 

414    642 

HaysHp  v.  Pomery,  32  S.  W.  Rep., 

124    5 

Haywood  v.  Galveston,  H.  k  S.  A. 

Ry.  Co.,  12  Texas  Ct.  Rep.,  295.  257 
Haywood  v.  Railway,  12  Texas  Ct. 

Rep.,    297 265 

Heney   v.    Pima   County    (Ariz.), 

14   Pac.   Rep.,   299 158 

Hines  v.  Norris,  81   S.  W.  Rep., 

791    515 

Hobbs  V.  Duff,  23  Cal.,  596 603 

Hodge  V.  Twitchell,  33  Minn.,  389 .  230 
Holliman  v.  Rogers,  6  Texas,  97..  415 
Holly  V.  Simons,  99  Texas,  230..  375 
Holton  V.  Railway  Co.,  31  Texas 

Civ.   App.,    128 267 

Hotel  Men^s  Mutual  Benefit  Assn. 

V.  Brown,  33  Fed.  Rep.,  11 600 

Howard  v.  Masterson,  77  Texas,  41  127 
Houston,  E.  k  W.  T.  Ry.  Co.  v. 

Perkins,  52  S.  W.  Rep.,  124....  622 
Houston   &  Texas   Central   R.   R. 

Co.   V.    Dotson,    16    Texas   Civ. 

App.,    80 384 

Houston  &  T.   C.  Ry.  v.  Phillio, 

96  Texas,  18 522 

Houston  &  T.  C.  R.  Co.  v.  Turner, 

78  S.  W.  Rep.,  716 280 

Hubert  v.  Bartlett,  9  Texas,  97. . .  626 
Huggins  V.  White,  27  S.  W.  Rep., 

1066 415 

Hughes  V.  Streeter,  76  Am.  Dec., 

777    336 

Hurt  V.  Evan&,  49  Texas,  316 628 

Igenhuett  v.  Hunt,  15  Texas  Civ. 

App.,    248 173 

Indiana  F.  L.  S.  I.  Co.  v.  Strat- 

ton,  31  N.  E.  Rep.  (Ind.),  380..  603 
International  &  G.  N.  R.  R.  Co.  v. 

Anderson,  21  S.  W.  Rep.,  691..  610 
International   &   G.   N.   R.   Co.   v. 

Butcher,  12  Texas  Ct.  Rep.,  115.  213 
International   &   G.   N.   R.   Co.  v. 

Davis,  .84  S.  W.  Rep.,  669 171 

International  &  G.  N.  Ry.  Co.  v. 

Garcia,  70  Texas,  207 76 


Cases  Cited. 


zix 


PAOB 

International  A  G.  K.  R/.  Co.  v. 

Gordon,  72  Texas,  60 76 

International  &  G.  N.  Ry.  Co.  v. 

Halloren,   53   Texas,   53 262,483 

International  &  G.  N.  Ry.  Co.  v. 

Henderson,  82  S.  W.  Rep.,  1065.  523 
International  ft  G.  N.  R.  R.  Co.  v. 

Lewis,  23  S.  W.  Rep.,  323 610 

International  &  G.  N.  Ry.  Co.  v. 

McDonald,  76  Texas,  47 76 

International  &  G.  N.  Ry.  Co.  v. 

Ragsdale,  67  Texas,  27 505 

International  &  G.  N.  R.  R.  Co.  v. 

True,  67  S.  W.  Rep.,  977 609 

International  &  G.  N.  Ry.  Co.  v. 

Welch,  86  Texas,  203 262,  483 

In  re  Gould's  Will,  72  Vt.  316. . .     37 

In  re  Legg,  96  Fed  Rep.,  327 440 

In  re  M^arran,  23  L.  R.  A.,  835 

(N.    Y.) 176 

In  re  Porter,  L.  R.,  2  Perry  k  D., 

22    34 

In  re  Roberts,  8  Jur.  (N.  8.),  220.  34 
In  re  Robinson,  L.  R.,  2  Perry  & 

D.,   171 35 

In  re  Tatem,  110  Fed.  Rep.,  520. .  440 
In  re  Todd,  2  Watte  ft  Serg.  (Pa.) , 

145    35 

In  re  Ward,  4  Haggard,  176 35 

In  re  Winn.,  2  Perry  ft  D.,  47 34 

In  re  Wright,  107  Fed  Rep.,  428. .  440 
Irvin  V.  Bevil,  80  Texas,  332 623 

Jackson  v.  Swayne,  92  Texas,  246.  558 
Jacobs    V.    Daugherty,    78    Texas, 

683    516 

James  y.  Turner,  78  Texas,  243. . .  509 

Jenks  y.  Jenks,  47  Texas,  220 136 

Johnson  y.  Blunt,  48  Texas,  38. . .  303 
Johnson  y.  Hanscom,  90  Texas, 

324  639,  640 

Johnston   y.    Drought,   22   S.    W. 

Rep.,  290 233 

Jones  V.  Burgett,  46  Texas,  284..  626 

Jones  y.  Ford,  60  Texis,  127 472 

Jones  y.  George,  61  Texas,  346. . .  76 

Jones  y.  Hays,  27  Texas,  1 516 

Jordan  y.  Abney,  97  Texas,  296.65,  66 

Joske  y.  Irvine,  91  Texas,  574 465 

Juencke  y.  Terrell,  98  Texas,  237.  566 

Kansas  G.  S.  L.  Ry.  Co.  y.  Scott, 

1  Texas  Ciy.  App.,  1 400 

Kamer  y.  Stump,   12  Texas  Civ. 

App.,    460 18 

Keefe  y.  Railway,  142  Mass.,  251.  371 
Ketner  y.  Rogan,  95  Texas,  650..  324 
Key  y.   Insurance  Co.,  74  S.  W. 

Rep.,    164 192 

Kimbrough  y.  Barnett,  93  Texas, 

301    449 

King  y.  Wise,  43  Cal.,  629 230 


PAOK 

Kitchen   y.   Crawford,    18  Texas, 

619    5 

Kleiber   y.    McManua,    17    6.    W. 

Rep.,   249 244 

Knittel  y.  Schmidt,  16  Texas  Ciy. 

App.,    7 432 

Knoxville  Traction  Co.  y.  Lane,  53 

S.  W.   Rep.,  558..., 622 

Lafferty  y.  Young,  34  S.  E.  Rep., 

444    498 

I^key  V.  Texas  ft  P.  Ry.  Co.,  33 

Texas  Civ.  App.,  44 27 

Landa  y.  Hunt,  45  S.  W.  Rep.,  860.  636 
Laughlin  v.  Wilder,  8  Mo.  367...  336 
Lawson   y.    Lynch,   9   Texas   Ciy. 

App.,    582 630 

Lazarus  v.  Swafford,  15  Texas  Civ. 

App.,  367 639,  640 

Lee  y.  Boutwell,  44  Texas,  153..  93 
Lee  v.  International  ft  G.  N.  Ry. 

Co.,  89  Texas,  588.... 233,  246,  248 
Legate  v.  Legate,  87  Texas,  248..  63 
Legion  of  Honor  y.  Smith,  45  N. 

J.  Eq.,  466 600 

Lindsay  y.  Lindsay,  L.  R.,  2  Perry 

ft  D.,  449 35 

Lindsey  v.  JafTray,  55  Texas,  640.  162 
Link  V.  City  of  Houston,  69  S.  W. 

Rep.,   666 507 

Link  V.  City  of  Houston,  94  Texas, 

378    507 

Lockett  y.  Schurenburg,  60  Texas, 

616    307 

Lockhart  y.  Gibbs,  2  Posey's   U. 

C,    293 415 

Lones  v.  Lones,  41  Pac.  Rep.,  771.  36 
Long  y.  Chicago,  R.  I.  ft  T.  Ry. 

Co.,  94  Texas,  53 26 

Lord  y.  New  York  Life  Ins.  Co., 

95  Texas,   216 600 

Ludlum  y.  Otis,  15  Hun.,  410 36 

Lundy  v.  Pierson,  67  Texas,  233 . .  260 
Lynde  v.  Insurance  Co.,  139  Mass., 

673    192 

McAllen  v.  Rhodes,  65  Texas,  348.  457 
McAuley  v.  Harris,  71  Texas,  632.  132 
McCardell  v.  Henry,  23  Texas  Civ. 

App.,  383 344 

McCarthy  v.  Gulf,  C.  ft  S.  F.  Ry. 

Co.,  79  Texas,  36 109 

McCarty  v.  Wood,  42  Texas,  39..  307 
McClure  v.  McClure,  86  Tenn.,  173  37 
McCombs  y.  City  of  Rockport,  14 

Texas  Civ.  App.,  560 506 

McCoy  y.  Railway  Co.,  37  S.  E. 

Rep.,    788 103 

McCray  v.  Railway  Co.,  89  Texas, 

168    248,    646 

McDonald  y.   Railway,  86  Texas, 

1     16ft 

McKelvain  y.  Allen,  58  Texas,  383.  250 


XX 


Cases  Cited. 


PAGE 

Maddox  v.   Craig,   80  Texas,   601 

251,  297 

Maddox  v.  Fenner,  79  Texas,  279 

331,  626 

Maddox  v.  Summerlin,  92  Texas, 
484    92 

Magee  v.  McNeill,  41  Miss.,  17. . . .     35 

Mariany  v.  LeMaire,  83  S.  W. 
Reo.,    216 516 

Marknam  v.  Caruthers,  47  Texas, 
21    162 

Martin  v.  Terrell,  97  Texas,  118..  324 

Mass  V.  Bromberg,  28  Texas  Civ. 
Api).,   145 142 

Maupin  v.  Railway  Co.,  99  Fed. 
Rep.,   49 103 

Maxwell  v.  Maxwell,  3  Mete. 
(Ky.),    101 35 

May  V.  City  of  Boston,  32  N.  E. 
Rep.,    902 60 

Mercnants  Co.  v.  Seeligson,  4  App. 
Civ.  Cas.,  sec.  206 636 

Mexican  Cent.  Ry.  Co.  v.  Pinkney, 
149  U.  S.,  194 297 

Michael  v.  Bank,  12  Ala.,  496 336 

Milbum  Mfg.  Co.  v.  Peak,  89  Tex- 
as,   211 439 

Mills  County  v.  Lampasas  Coun- 
ty, 90  Texas,  606 168 

Missouri,  K.  &  T.  Ry.  Co.  v.  Ball, 
61  S.  W.  Rep.,  327 623 

Missouri,  K.  &  T.  Ry.  Co.  v.  Cock, 
61  S.  W.  Rep.,  354 303 

Missouri,  K.  &  T.  Ry.  Co.  v.  Ed- 
wards,  90  Texas,   65 22 

Missouri,  K.  &  T.  Ry.  Co.  v.  Hal- 
tom,  95  Texas,  113 70 

Missouri,  K.  k  T.  Ry.  Co.  v.  Han- 
nig,  91  Texas,  347 174 

Missouri,  K.  &  T.  Ry.  Co.  v.  John- 
son, 92  Texas,  380 88 

Missouri,  K.  k  T.  Ry.  Co.  v.  John- 
son, 95  Texas,  409 400 

Missouri,  K.  &  T.  Ry.  Co.  v.  Kyser, 
87  S.  W.  Rep.,  389 609 

Missouri,  K.  k  T.  Ry.  Co.  ▼.  Mc- 
Glamory,  89  Texas,  638 370 

Missouri,  K.  k  T.  Ry.  Co.  v.  Math- 
erly,  81   S.  W.  Rep.,  689 63 

Missouri,  K.  k  T.  Ry.  Co.  v.  Maz- 
zie,  68  S.  W.  Rep.,  56 273 

Missouri,  K.  k  T.  Ry.  Co.  of  Texas 
V.  Mitchell,  79  S.  W.  Rep.,  94..  384 

Missouri,  K.  k  T.  Ry.  Co.  of  Texas 
V.  Scarborough,  61  8.  W.  Rep., 
366    384 

Missouri,  K.  k  T.  Ry.  Co.  v.  Tra- 
wick,  84  Texas,  73 370 

Missouri,  K.  k  T.  Ry.  Co.  v.  War- 
ren, 90  Texas,  666 370 

Missouri  Pac.  Ry.  Co.  v.  Bridges, 
74  Texas,   620 642 


PAGE 

Missouri  Pac.  Ry.  Co.  ▼.  Lee,  70 

Texas,   603 542 

Missouri  Pac.  Ry.  Co.  v.  Long,  81 

Texas,  253 370 

Missouri    Pac.   Ry.    Co.    v.    Scott, 

78   Texas,   360 6 

Missouri  Pac.  Ry.  v.  Somers,  78 

Texas,   439 561 

Mitchell  V.  DeWitt,  20  Texas,  299.  221 
Modem  W.  of  A.  v.  Little,  86  N. 

W.  Rep.,  216 600 

Monahan  v.  Worcester,  16  Am.  St. 

Rep.,    226 172 

Mon^omery  v.  Carlton,  56  Texas, 

361    145 

Moore  v.  Bell,  Attorney-General,  95 

Texas,    151 657 

Moore  v.  King,  4  Texas  Civ.  App., 

400    301 

Morrow's  Appeal,  116  Pa.,  440 35 

Murchison  v.  White,  54  Texas,  85.  176 
Mynders  v.  Ralston,  68  Texas,  499.     66 

National  Bk.  of  Texas  y.  Loven- 
berg,  63  Texas,  606 430 

Newcomb  v.  Webster,  118  N.  Y., 
191    36 

Nichols  V.  The  State,  11  Texas 
Civ.  App.,  327 158 

Nix  V.  Pope,  37  S.  W.  Rep.,  617..  303 

Qger  V.  Frobias,  63  S.  W.  Rep., 
654    297 

Ollivier  v.  City  of  Houston,  93 
Texas,    201 606 

Ortez  v.  State,  86  S.  W.  Rep.,  46.   146 

Osbom  V.  Koenigheim,  67  Texas, 
95    217 

Page  V.  Amim,  29  Texas,  73 406 

Panhandle  Natl.   Bank  v.  Foster, 

74  Texas,   515 44 

Parker  v.  Spencer,  61  Texas,  161.  560 
Parker  Co.  v.  Jackson,  6  Texas 

Civ.  App.,  36 267 

Parks  V.  Caudle,  58  Texas,  216..  143 
Parsons  v.  Lanoe,  1  Ves.  Sr.,  190.  34 
Payne  v.  Washington  County,  25 

Fla.,   798 158 

Pearson  v.  Flannagan,  62  Texas, 

280  45 

Peck  V.  City  of  Hempstead,  65  S. 

W.  Rep.,  653 158 

Pecos  V.  R.  R.  Co.  v.  Latham,  13 

Texas  Ct.  Rep.,  662 609 

Penn  v.  City  olf  Laredo,  26  S.  W. 

Rep.,    636 158 

Pennoyer  v.  Neff,  95  U.  S.,  665..  297 
Penn.  Co.  v.  Marion,  123  Ind.,  415.  369 
People's  Building  k  Loan  Assn.  v. 

Daily,  17  Texas  Civ.  App.,  38..  14 
Perez  v.  Qarza,  62  Texas,  671 269 


Cabbb  Citbd. 


XXI 


\ 


PAOB 

Phoenix  Ins,  Co.  v.  Boren,  83  Tex- 
as,   98 683 

Pickens  y.  Davis,  134  Mass.,  252 

37,  38 

Pierce  v.  Moreman,  84  Texas,  601 .  260 

Plotz  ▼.  Miller,  61  S.  W.  Rep., 
176    116 

Poor  V.  Deaver,  1  Ired.,  391 336 

Poyntz  V.  Shackleford,  64  S.  W. 
Rep-,   856 446,  457 

Preston  v.  Hilbum,  32  S.  W.  Rep., 
7Q2    409 

Proctor  V.  siackbum,  67  S.  W. 
Rep.,  648 448,  459 

Price  V.  Kirk,  90  Penn.  St.,  47..   182 

Purdon  v.  Boyd,  82  Texas,  136...   124 


Quinn  v.   Galveston,  H.   ft  S.   A. 

Ry.  Co.,  11  Texas  Ct.  Rep.,  820.  431 
Quinn  v.  Louisville  &  N.  Ry.  Co., 

32  S.  W.  Rep.,  742 623 

Railway  Co.  v.  Cannon,  31  8.  W. 

Rep.,    498 6 

Railway   Co.  v.   Stell,   61    S.   W. 

Rep.,    981 472 

Ratliff  V.  Burleson,  7  Texas  Civ. 

App.,  621 628 

Ray  V.  Pecos  &  N.  T.  Ry.  Co.,  80 

S.  W.  Rep.,   112 82 

Re  Page  107    Fed  Rep.,  89 312 

Reese  v.  Portsmouth  Probate  Ct., 

9  R.  I.,  434 36 

Renfro  v.  Lancaster,  10  Texas  Civ. 

App.,  326 301 

Rice  V.  Word,  93  Texas,  632 414 

Richards  v.  Travelers'  Ins.  Co.,  23 

Am.  St  Rep.,  466 631 

Riesner  v.  Railway  Co.,  89  Texas, 

656 120 

Riggins    V.    Richards,    97    Texas, 

229    446 

Riggins  ▼.  Richards,  79  S.  W.  Rep., 

84    582 

Riggins   V.   Thompson,   70   S.   W. 

Rep.,    678 446 

Riley  v.  Smith,  73  S.  W.  Rep.,  64.  609 
Rio  Grande  Cattle  Co.  v.  Burns, 

82   Texas,   50 66 

Robnett  v.  Asjlock,  49  Mo.,  171..  36 
Rogers  v.  Armstrong  Company,  30 

8.  W.  Rep.,  848 472 

Ross  V.  McGown,  58  Texas,  603..  5 
Rowan  v.   King,   56   S.  W.  Rep., 

103    449 

Rovall  V.  Gulf,  C.  A  S.  F.  Ry.  Co., 

32  S.  W.  Rep.,  186 233 

Russell    V.    Farquhar,    65    Texas, 

355    374 

Russell    V.    Hunnicutt,    70    Texas, 

669    628 


PAOS 

St.  Louis,  A.  &  T.  Ry.  Co.  ▼.  Lem- 
on, 83  Texas,  143 256,257 

St.  Louis,  A.  &  T.  Ry.  Co.  v. 
Matthews,  76  Texas,  94 226 

St.  Louis,  A.  &  T.  Ry.  Co.  v. 
Welch,  72  Texas,  298 26 

St.  Louis,  I.  M.  ft  S.  Ry.  Co.  v. 
Carlisle,  78  S.  W.  Rep.,  663...  000 

St.  Louis  ft  S.  F.  Ry.  Co.  v.  Mc- 
Clain,  80  Texas,  85 103 

St.  Louis  ft  S.  F.  Ry.  Co.  v.  Mc- 
Durmitt  Grain  Co.,  13  Texas  Ct. 
Rep.,    125 114 

St.  Louis  S.  W.  Ry.  Co.  v.  Brown, 
36  Texas  Civ.  App.,  57 169 

St.  Louis  S.  W.  Ry.  Co.  v.  Dick- 
ens, 56  S.  W.  Rep.,  124 96 

St.  Louis  S.  W.  Ry.  Co.  v.  Frank- 
lin, 44  S.  W.  Rep.,  702 622 

St.  Louis  S.  W.  Ry.  Co.  v.  Lowe, 
12  Texas  Ct.  Rep.,  938 96 

St.  Louis  ft  S.  W.  Ry.  Co.  v.  Parks, 
76  S.  W.  Rep.,  742 486 

St.  Louis  S.  W.  Ry.  Co.  v.  Shiflet, 
98  Texas,  326 22 

St.  Louis  S.  W.  Ry.  Co.  v.  Shiflet, 
11  Texas  a.  Rep.,  488 247 

St.  Louis  8.  W.  Ry.  Co.  v.  Swin- 
ey,  78  S.  W.  Rep.,  547 103 

San  Antonio  ft  A.  P.  Ry.  Co.  v. 
Belt,  69  S.  W.  Rep.,  607 642 

San  Antonio  ft  A.  P.  Rjr.  Co.  v. 
Lindsey,  27  Texas  Civ.  App., 
316    645 

San  Antonio  ft  A.  P.  Ry.  Co.  v. 
Morgan,  92  Texas,  98 21 

San  Antonio  ft  A.  P.  Ry.  Co.  v. 
Tumey,  78  S.  W.  Rep.,  256....  317 

San  Antonio  Gas  Co.  v.  Robinson, 
55  S.  W.  Rep..  347 486 

Schunior  v.  Russell,  83  Texas,  83.  524 

Schwartzman  v.  Cabell,  49  S.  W. 
Rep.,    115 149 

Scott  V.  Fink  (Mich.),  7  N.  W. 
Rep.,   799 36 

Scottish-American  Mort.  Co.  v. 
Davis,  96  Texas,  504 599 

Scottish  U.  ft  N.  Ins.  Co.  v.  Clancy, 
91  Texas,  467 259 

Seele  v.  SUte,  20  S.  W.  Rep.,  946.   244, 

Seeligson  v.  Lewis  ft  Williams,  65 
Texas,   216 133 

Selraan  v.  Wolfe,  27  Texas,  72 376 

Shaw's  Case,  2  Pa.  Dist.  Rep.,  250.  176 

Shelton  v.  Jackson,  49  8.  W.  Rep., 
415    295 

Shiflet  V.  Railway  Co.,  18  Texas 
Civ.  App.,  57 377 

Shintz  V.  Morris,  13  Texas  Civ. 
App.,   580 244 

Shipper's  Compress  Co.  v.  David- 
son, 80  8.  W.  Rep.,  1032.60,  103,  169 


zzu 


Cases  Cited. 


PAOB 

Shuman  v.  Ancient  0.  U.  W.,  82 

N.  W.  Rep.    (la.),  331 600 

Silverman  v.  Landrum,  56  S.  W. 

Rep.,    107 *. 396 

Simmons  v.  Hewitt,  12  Texas  Ct. 

Rep.,    750 143 

Simpson  y.  Snyder,  6  N.  W.  Rep., 

730    498 

Sims  ▼.  Chance,  7  Texas,  561 589 

Sinclair  v.  Stanley,  7  S.  W.  Rep., 

517    488 

Singer  Mfg.  Go.  v.  Spratt,  20  Fla., 

122    244 

Smith  V.  Chenault,  48  Texas,  455.  396 
Smith  y.  Chesney,   15  N.  J.  £q., 

359    36 

Smith  y.  Dickey,  74  Texas,  61 182 

Smith  V.  McLain,  96  Texas,  568 

323  324 
Smith  y.  Perkins,  81  Texas,  153..'  45 
Smith  V.  Sorrell,  54  S.  W.  Rep., 

38    301 

Snow  V.  Starr,  75  Texas,  411....  472 
Southern  Pac.  Ry.  Ck).  y.  Maddox, 

75   Texas,   300 78 

Spencer  v.  James,  43  S.  W.,  556.     66 

Splawn  y.  Chew,  60  Texas,  532..  600 

Stahlhut  y.  Bauer,  70  N.  W.  Rep., 
^gg     457 

Standard  Oil  Co.  y.  Linn    (Ky.), 

32  S.  W.  Rep.,  932 244 

Standefer   y.   Aultman,   30   Texas 

Ciy.  App.,  160 116 

State  y.  Burks,  82  Texas,  584...  234 
State  y.  City  of  Columbia,  16  S. 

C,  412 245 

State  y.  Connor,  86  Texas,  133...  613 
SUte  y.  Falls,  32  La.  Ann.,  553..  244 
State  y.  Judge,  etc.,  26  La.  Ann., 

750    244 

State  y.  Judge,  etc.,  39  La.  Ann., 

97    244 

State  y.  Moore,  57  Texas,  307...  557 
State  y.  Morris,  86  Texas,  226...  244 
State  y.  Ronibaur,  99  Mo.,  216...  244 
State  y.  Trewhite   (Tenn.),  82  S. 

W.  Rep.,  480 448 

Steffian  y.  Bank,  69  Texas,  513..  353 
Stein  y.   Freiberg,  64  Texas,  271 

350,  451 
Steysoff  y.  Jackson,  13  Texas  Ct. 

Rep.,    835 626 

Stewart  y.  Harris  County,  91  Tex- 
as,   146 557 

Stringham  y.  Stewart,  100  N.  Y., 

516    103 

Stroud   y.    Springfield,   28   Texas, 

666    628 

Sullivan  y.  Railway  Co.,  29  Texas 

Civ.  App.,  429 59 

Sullivan  v.  Railway  Co.,  68  Texas, 

746 61 


PAGB 

Sun  Mfg.  Co.  y.  Egbert  &  Guthrie, 
84  S.  W.  Rep.,  667 81 

Swearingen  v.  Bassett,  65  Texas, 
267 396 

Taylor,  B.  &  H.  Ry.  Co.  y.  War- 
ner, 88  Texas,  642 542 

Taylor   v.    Flynt,   33    Texas    Civ. 

App.,  664 14 

Taylor  v.  Deseve,  81  Texas,  246..     65 
Taylor  y.  Watkins,  26  Texas,  699 

143,  145 
Telephone  Co.  y.  Prince,  36  Texas 

Civ.  App.,  462 116 

Testard  v.  Butler,  20  Texas  Civ. 

App.,  106 414 

Texas  &  N.  O.  Ry.  Co.  y.  Lee,  32 

Texas  Civ.  App.,  23 267 

Texas  AN.  O.  Ry.  Co.  v.  Sherman, 

87  S.  W.  Rep.,  887 257 

Texas  &  N.  O.  Ry.  Co.  v.  White, 

25  Texas  Civ.  App.,  278 78 

Texas  &   P.  Ry.  Co.  y.  Adams,  78 

Texas,  372 535 

Texas  &  Pac.  Ry.  Co.  v.  Bamhart, 

23  S.  W.  Rep.,  801 636 

Texas  A  Pac.  Ry.  Co.  y.  Berry,  72 

S.   W.  Rep.,  423 385 

Texas  A  Pac.  Ry.  Co.  v.  Birdwell, 

86  S.  W.  Rep.,  1068 117 

Texas  &  P.  Ry.  Co.  v.  Breadow,  90 

Texas,  27 70 

Texas  A  P.  Ry.  Co.  v.  Brown,  11 

Texas  Civ.  App.,  503 63 

Texas   &   Pac.   Ry.    Co.   v.   Crow, 

3  Texas  Civ.  App.,  266 562 

Texas  A  P.  Ry.  Co.  v.  Curlin,  13 

Texas  Civ.  App.,  505 169 

Texas  &  P.  Ry.  Co.  v.  Harrington, 

62    Texas,    597 168,174 

Texas  &  Pacific  Ry.  Co.  y.  Jones, 

39  S.  W.  Rep.,  124 522 

Texas  &  P.  Ry.  Co.  y.  Lynch,  76 

S.  W.  Rep.,  486 113 

Texas  &  Pac.  Ry.  Co.  v.  McCoy, 

90   Texas,   264.. 402 

Texas  &  P.  Rv.  Co.  v.  Mahaffey, 

84  S.  W.  Rep.,  646 448 

Texas  &   Pac.   Ry.   Co.  y.  Miller, 

79   Texas,   78 384 

Texas  &  P.  Ry.  Co.  y.  Nelson,  86 

S.  W.  Rep.  616 610 

Texas  &  P.  Ry.  Co.  y.  Porter,  73 

Texas,  307 377,  378 

Texas  &  P.  Ry.  Co.  v.  Slaughter, 

12  Texas  Ct.  Rep.,  99 82 

Texas  &  Pac.  Ry.  Co.  v.  Slaughter, 

84  S.  W.  Rep.,  1085 272 

Texas  &  Pac.  Rv.  Co.  v.  Smith,  34 

Texas  Civ.  App.,  571 82 

Texas  &  P.  Rv.  Co.  v.  Smith,  79 

S.  W,  Rep., '614 272 


Cases  Cited. 


zxiii 


PAGE 

TexaB  ft  P.  R>.  Co.  ▼.  Snyder,  86 

S.  W.  Rep.,  1041 117 

Texas  ft  P.  Ry.  Co.  v.  Staggs,  00 

Texas,  461 70 

Texas  ft  Pac.  Ry.  v.  Taylor,   68 

a  W.  Rep.,  844 88 

Texas  ft  Pac.  Ry.  Co.  v.  Watts,  10 

Texas  Ct.  Rep.,  419 432 

Texas  ft  Pac.  Ry.  Co.  v.  Wisener^ 

66   Texas,   674 402 

Texas  Cent.  R.  R.  Co.  v.  (yiough- 

lin,  12  Texas  Ct.  Rep.,  102 82 

Texas  Land  ft  Loan  Co.  v.  Win- 
ter, 93  Texas,  660 660 

Texas  M.   Plow   Co.   v.   Kingman 

T.  Imp.  Co.,  80  8.  W.  Rep.,  1042.  439 
Texas  Midland  R.  R.  Co.  v.  Brown, 

68  8.  W.  Rep.,  44... 384 

Thomas  v.  Hawpe,  80  8.  W.  Rep., 

129    356 

Thompson  v.  Anderson,  82  Texas, 

237    269 

Thompson  v.  Caruthers,  92  Texas, 

530    162 

Thouvenin  ▼.  Lea,  26  Texas,  616. .  343 
Tolleson  v.  Rogan,  96  Texas,  424.  323 
Trevey  v.   Lowrie,  33  Texas  Civ. 

App.,    606 822,  323 

Trialo  v.  Foster,  67  8.  W.  Rep., 

699    367 

Trice  v.  Miller,  3  App.  Civ.  Gas., 

sec.   440 364 

True   v.    Insurance   Co.,   26    Fed. 

Rep.,    83 192 

Turner    v.    City   of    Houston,    21 

Texas  Civ.  App.,  214 606 

Ullman    v.    Land,    11    Texas    Ct. 

Rep.,    769 638 

Usticke    V.     Bowden,    2    Addams 
(Eng.    Eel.),    116 36 

Waggoner  v.  Dodson,  96  Texas,  6.  472 
Waggoner  v.  8nody,  11  Texas  Ct. 

Rep.,    36 488 

Wagner  v.  Daniels,  4  Texas  Civ. 

App.,   354 332 

Wagner  v.  Daniels,  18  Texas  Civ. 

App.,  236 332 

Wagner  v.  McDonald,  2  Harris  ft 

J.,    345 36 

Wagner  y.  Westchester  Fire  Ins. 

Co.,  92  Texas,  554 93 

Wallace  v.    Southern   Cotton   Oil 

Co.,  91  Texas,  18 233 

Walsh  y.  Ford,  27  Texas  Ciy.  App., 

673    250 

Washington    v.    Railway    Co.,    90 

Texas,   319 246,  377 

Waters-Pierce  Oil  Co.  y.  Cook,  6 

Texas  Civ.  App,,  573 267 

Watkins    v.    Hale,    11    Texas    Ct. 

Rep.,   336 303 


PAOB 

Weatherford,  M.  W.  ft  N.  W.  Ry. 

Co.  V.  Wood,  88  Texas,  191 343 

Wegner  Bros.  v.  Biering  A  Co.,  65 

Texas,   606 133 

Welder  v.  Carroll,  29  Texas,  331.  628 
Wells  v.  Burts,  3  Texas  Civ.  App., 

436    162 

Wells,  Fargo  Express  Co.  v.  Boyle, 

12  Ct.  Rep.,  164 400 

Wesley  v.  Sullivan,  92  Texas,  37..  222 
West  End  Town  Co.  v.  Grigg,  64 

8.  W.  Rep.,  904 349 

Westenhouse  Co.  v.  Troell,  80  Tex- 
as Civ.  App.,  200 207 

Western  Stone  Co.  v.  Whalen,  42 

Am.  St.  Rep.,  244 172 

Western  Union  Tel.  Co.  v.  Arnold, 

97   Texas,   366 361 

Western  U.  TeL  Co.  v.  Barefoot, 

76  S.  W.  Rep.,  916 278 

Western  U.  Tel.  Co.  y.  Mitchell,  91 

Texas,  464 171 

Western  Union  Tel  Co.  v.  Korris, 

1  Texas  Ct.  Rep.,  686 475 

Western  Union  Tel.  Co.  v.  Swear- 

engen,  9  Texas  Ct.  Rep.,  164...  476 
Western  U.  Tel.  Co.  v.  Trice,  48 

8.  W.  Rep.,  770 303 

Western  U.  Tel.  Co.  v.  Walker,  26 

8.  W.  Rep.,  868 303 

Western  U.  Tel.  Co.  y.  Young,  77 

Texas,  246 278 

Wheeler  v.  Board  of  Fire  Commis- 
sioners,  16  So.  Rep.,   179 446 

White  V.  Cole,  87  Texas,  600 260 

White  V.  Epperson,  73  Texas  Civ. 

App.,   161 149 

White  y.  Jacobs,  66  Texas,  464...  217 
Whitman  v.  Haywood,  77  Texas, 

557    628 

Wilber  v.  Kray,   11   S.   W.   Rep., 

640    439 

Wiley  V.  Pinson,  23  Texas,  488. . .  415 
Wilkens  v.  Clawson,  11  Texas  Ct. 

Rep.,    306 623 

Wilkerson  v.  Detroit  Steel  Works, 

73  Mich.,  405 263 

Williams  v.  Miles,  94  N.  W.  Rep., 

705    37 

Williams  v.  Williams,  8  N.  E.  Rep., 

424    37 

Willink  y.   Vanderveer,    1    Barb., 

699    230 

Willis  Bros.  y.  Thompson,  86  Tex- 
as,   307 217 

Willoughby  v.  Townsend,  93  Tex- 
as,  80 325 

Wilson  V.  Seligman,  144  U.  8.,  45.  297 
Wilson  v.  Stillmell,  14  Ohio  St., 

467    336 

Witten    V.    Poindexter,    25    Texas 

Sup.,    378 303 

Wolf  V.  Ferryman,  82  Texas,  112.     18 


xnv                                     Cases  Cited. 

PAGE  PAGE 

Wood  V.  Texas  C.  P.  Ck).,  13  Tex-  Yarzombeck  v.  Garvin,  32  S,  W. 

as  Ct.  Rep.,  634 402  Rep.,    236 307 

Yoakum  v.  Dunn,  21  S.  VV.  Rep., 

Yancy  v.  Norris,  27  Texas,  40. . .   145  411    589 

Yarbrough  v.  DeMartin,  67  S.  W.  Yoeman   v.    Lasley,    40   Ohio    St., 

Rep.,    178 666  190 230 

Yarnell  v.  Burnett,  61  S.  W.  Rep.,  York  v.  State,  73  Texas,  640 297 

163    297      Young  v.  Atwoo4,  6  Hun,  234 588 


TEXAS  Civil  APPEALS  REPORTS. 


JUNE,  1905. 


H.  D.  Brewster  et  al.  v.  State  op  Texas. 

Decided  June  3,  1905. 

1. — Service  of  Citation — Quashing — Trial — ^Asiignment  of  Error. 

An  assignment  alleging  that  the  court  erred  in  proceeding  with  the  trial 
after  having  quashed  the  service  of  citation  on  defendants  is  not  sustained 
where  the  return  was  duly  amended  before  the  conclusion  of  the  trial,  and  de- 
fendants answered  on  the  merits,  and,  for  aught  thai  the  record  discloses,  prior 
to  the  presentment  of  the  motion. 

S. — Same — ^Return  of  Servioe-^Jnriidiction. 

Where  the  assignment  alleged  only  that  the  court  was  without  jurisdic- 
tion to  proceed  after  the  service  of  citation  was  quashed,  and  it  appears  that 
only  the  sheriff's  return  of  the  service  was  quashed,  the  assignment  was  not 
well  taken,  since  the  jurisdiction  did  not  depend  on  the  sufficiency  of  the  return 
where  there  was,  in  fact,  due  service,  and  the  return  was  amended  before  de- 
fendant's motion  for  new  trial  was  acted  on.     (On  rehearing.) 

8.— Oontinnanoe — ^liquor  Dealer's  Bond — ^Immaterial  Evidenoe. 

Where,  in  an  action  on  a  liquor  dealer's  bond,  for  breach  thereof  in  per- 
mitting a  minor  to  remain  on  the  premises,  the  evidence  showed  him  to  be  a 
minor,  an  application  for  a  continuance,  because  of  the  absence  of  a  witness  to 
prove  that  the  minor  presented  the  appearance  of  being  twenty-one  years  old, 
was  properly  overruled,  since  such  evidence  was  not  material  to  the  issue. 

4. — ^Liqnor  Dealer's  Bond — Selling  to  Kinor — Collusion. 

Collusion  among  the  relatives  of  a  minor  to  bring  about  an  infraction, 
through  the  minor,  of  a  liquor  dealer's  bond,  can  not  bind  the  State  in  a  suit 
brought  by  it  on  the  bond  for  such  infraction. 

6. — ^Harmless  Error— Impeaching  Testimony. 

The  court's  refusal  to  exclude  an  answer  of  a  witness,  showing  that  he  had 
been  in  jail  for  unlawfully  carrying  a  pistol,  was  not  prejudicial  where  his 
material  te-  imony  (as  to  an  alleged  minor  being  twenty-one  years  old)  was 
only  a  matter  of  opinion  and  the  minor's  age  was  abundantly  shown  to  be 
under  twenty-one  years. 

6. — Same — ^Ezclnsion  of  Immaterial  Evidence. 

Where  a  witness  was  permitted  to  explain  his  reasons  for  wanting  'to  see 
the  defendants  get  out  of  this  suit" — an  action  by  the  State  on  a  liquor  dealer's 
bond — ^the  exclusion  of  an  additional  explanation  that  he  knew  the  prosecuting 
witness  and  his  family  to  be  a  worthless  crowd  was  not  prejudicial, ,  as  such 
matter  constituted  no  defense  to  the  suit* 
Vol,  XL.  Civil— 1. 
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7. — ^Trial — Explainiiiff  Absence  of  Witness. 

In  an  action  on  a  liquor  dealer's  bond,  wberein  the  age  of  an  all^^ed  minor 
was  an  issue,  it  was  not  error  to  permit  the  district  attorney  to  state  that  the 
minor's  mother  was  mentally  unsound,  to  rebut  any  possible  unfavorable  infer- 
ence that  might  be  drawn  from  his  failure  to  put  her  on  the  stand. 

8. — ^Assignment  of  Error  too  OeneraL 

An  assignment  that  '^he  court  erred  in  refusing  to  grant  defendants  a  new 
trial  because  the  verdict  of  the  jury  is  contrary  to  the  law  and  evidence,  as 
complained  of  in  the  twenty-eighth  ground  of  their  motion  for  new  trial/'  is 
too  general  for  consideration,  especially  where  such  twenty-eighth  ground  is 
not  set  out  and  the  statement  in  support  of  the  assignment  merely  refers  to  the 
''Statement  of  Facts,  pp.  9  to  63." 

9. — Certiorari  to  Perfect  Kecord— AppeaL 

It  is  the  duty  of  an  appellant  to  see  that  the  transcript  is  correct  before 
the  case  is  submitted,  and  certiorari,  in  connection  with  a  motion  for  rehearing, 
will  be  denied  where  the  further  facts  desired  to  be  shown  would  not  authorize 
a  change  of  ruling. 

10. — ^Liquor  Dealer's  Bond — ^Xlnoi^-Aflre — ^Remaining  in  Saloon. 

Evidence  in  an  action  on  a  liquor  dealer's  bond  held  sufficient  to  show  the 
age  of  a  minor,  and  that  he  was  permitted  to  enter  and  remain  in  a  saloon. 

Appeal  from  the  District  Court  of  Palo  Pinto.  Tried  below  before 
Hon.  W.  J.  Oxford. 

Albert  Stephenson  and  J.  C.  Honts,  for  appellants. 

F.  H.  Chandler  and  Wayne  H.  Lasater,  for  appellee. 

CONNER,  Chief  Justice. — The  State,  through  her  proper  officer, 
instituted  this  suit  against  appellant  H.  D.  Brewster  and  the  sureties 
on  his  retail  liquor  dealer's  bond,  alleging  four  infractions  thereof,  viz : 
three  separate  sales  of  intoxicating  liquors  to  Boley  Ijangley,  a  minor, 
and  by  permitting  said  minor  to  enter  and  remain  on  the  premises 
where  the  sales  occurred  on  the  dates  specified  in  the  petition.  The 
prayer  was  for  a  recovery  of  $500  for  each  breach  of  the  bond  charged, 
aggregating  two  thousand  dollars.  The  trial  resulted  in  a  verdict  and 
judgment  for  appellee  in  the  sum  of  $500,  because  of,  using  the  lan- 
guage of  the  verdict,  ^^one  infraction"  of  the  bond  "for  permitting  a 
minor  to  enter  and  remain." 

It  is  undisputed  that  the  appellant  named  was  engaged  in  the  busi- 
ness of  a  retail  liquor  dealer  in  Mineral  Wells,  Texas,  as  alleged,  and  as 
such  gave  the  statutory  bond  declared  upon  with  the  other  appellants 
as  sureties.  It  seems  also  quite  conclusive  that  Boley  Langley  was  a 
minor,  as  alleged,  and  the  jury's  verdict  to  the  effect  that  he  was  per- 
mitted to  enter  and  remain  in  appellant's  house  or  place  of  business 
is  amply  sustained  by  the  evidence,  so  that  the  material  questions 
presented  on  this  appeal  relate  to  matters  of  procedure  on  the  trial. 

It  is  first  complained  that  the  court  erred  in  proceeding  with  the 
trial  after  having  sustained  appellant's  motion  to  quash  the  service  of 
the  citation  upon  the  sureties  sued.  No  statement  follows  this  as- 
signment, and  we  would  be  authorized  to  disregard  it.  Besides,  an 
examination  of  the  record  fails  to  disclose  any  error  in  the  action  com- 
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plained  of.  It  is  true  the  court  appears  by  proper  order  to  have  sus- 
tained a  motion  to  quash  the  service  mentioned,  but  the  order  likewise 
granted  the  State  permission  to  have  the  sheriff's  return  amended. 
No  bill  of  exception  appears  to  have  been  taken  at  the  time,  and  for 
aught  that  appears  to  the  contrary  the  amendment  was  in  fact  made 
before  the  conclusion  of  the  trial.  The  record  also  discloses  the  fact 
that  the  sureties  affected  by  the  defective  sheriff's  return  appeared, 
together  with  appellant,  by  an  original  answer  filed  September  6,  1904, 
which  on  its  face  seems  to  have  been  presented  prior  to  the  motion. 
At  least  we  are  unable  to  say  that  the  motion  to  quash  was  presented 
before  the  answer  in  due  order  of  pleading,  the  motion  itself  not 
appearing  of  record. 

In  the  second  assignment  appellant  complains  of  the  action  of  the 
court  in  overruling  their  application  for  continuance.  The  application 
to  continue  appears  to  have  been  made  because  of  the  absence  of  some 
ten  witnesses.  As  to  some  of  these  witnesses  the  diligence  shown  was 
insufficient,  and  the  testimony  of  all  of  them,  as  set  out  in  the  bill 
of  exceptions,  appears  to  be  immaterial  in  the  light  of  the  evidence 
on  the  trial  and  of  the  verdict  of  the  jury.  By  the  greater  number 
of  the  absent  witnesses  appellants  desired  to  prove  that  Boley  Langley 
at  the  time  of  the  alleged  infraction  of  appellant's  bond  presented  the 
general  appearance  of  a  person  over  the  age  of  twenty-one  years.  Numer- 
ous witnesses  testified  on  the  trial  to  this  effect,  and  the  jury  evidently 
gave  appellants  the  full  benefit  thereof,  in  that  the  verdict  sustained 
appellant  Brewster's  plea  of  the  tenor  that,  if  sales  had  been  made 
to  Boley  Langley  as  alleged  in  appellee's  petition,  they  were  made  in 
good  faith,  believing  him  to  be  at  the  time  over  age.  Hiram  Langley, 
the  father  of  Boley  Langley,  Joe  Langley,  a  brother  and  E.  Medline 
all  testified  positively  to  the  age  of  Boley  Langley,  and  unmistakably 
fixed  his  status  as  that  of  a  minor  at  the  date  of  the  sales  established 
by  the  evidence.  The  fact,  therefore,  that  Boley  Langley  presented 
the  appearance  of  one  of  lawful  age  was  immaterial  upon  the  issue 
found  against  appellants.  See  Cox  v.  Thompson,  32  Texas  Civ.  App., 
572. 

The  third  assignment  points  out  no  error,  and  the  fourth  assignment 
is  substantially  disposed  of  in  what  we  have  said  in  disposing  of  the 
second. 

The  fifth,  sixth  and  seventh  assignments  present  the  question  of 
collusion,  which  can  not  bind  the  State. 

The  action  of  the  court  in  refusing  to  exclude  the  answer  of  Frank 
Langley,  that  he  had  been  in  jail  on  the  charge  of  unlawfully  carrying 
a  pistol  on  or  about  his  person,  seems  entirely  nonprejudicial.  Frank 
Langley  testified  for  appellants  to  the  effect  that  in  his  *4)e8t  judgment" 
Boley  Langley  was  twenty-one  or  twenty-two  years  old.  We  think  it 
evident  from  his  whole  statement  that  he  had  no  accurate  knowledge 
on  the  subject,  and  that  he  was  but  expressing  his  mere  opinion  of  Boley 
I^ngley's  age,  and  in  the  light  of  the  unmistakable  character  of  the 
testimony  hereinbefore  referred  to  that  fixes  Boley  Langley's  age,  we 
think  the  ruling  complained  of,  if  erroneous,  is  entirely  immaterial. 

The  error  complained  of  in  the  tenth  assignment  is  likewise  harmless. 
The  witness  Bobbins  in  fact  was  permitted  to  give  an  explanation  of  his 
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reason  for  desiring  "to  see  the  defendants  get  out  of  this  suit/'  and  the 
exclusion  of  the  additional  explanation  that  he  so  desired  because  he 
knew  "the  Langleys  to  be  a  worthless  crowd  and  believed  these  suits  to 
be  a  put  up  job/'  which  was  excluded  by  the  court,  could  have  had  no 
effect  beneficial  to  appellants.  Such  reason  certainly  constituted  no 
defense  to  the  suit.  However  "worthless"  the  Langleys  may  have  been, 
on  proof  of  the  facts  alleged  in  the  State's  petition,  it  was  the  duty  of 
the  jury  to  render  the  verdict  they  did,  and  we  fail  to  find  even  a  con- 
tention that  the  proof  failed  to  show  that  Boley  Langley  was  not  per- 
mitted to  enter  and  remain  in  appellant's  place  of  business  within  the 
meaning   of   the   law. 

In  the  eleventh  assignment  complaint  is  made  that  the  district  at- 
torney was  permitted  to  state  his  reason  for  failing  to  put  Mrs.  Hiram 
Langley,  the  mother  of  the  minor,  upon  the  stand.  The  proposition  as- 
serted is,  in  effect,  that  he  (the  district  attorney)  was  not  qualified  as 
an  expert,  and  did  not  state  the  facts  upon  which  he  predicated  his 
opinion  that  she  was  "mentally  unsound."  While  the  mental  state 
of  Mrs.  Langley  was  not  in  issue,  the  record  suggests  that  this  testimony 
was  permitted  to  meet  the  real  or  possible  contention  in  behalf  of  ap- 
pellants that  the  mother  best  knew  the  age  of  Boley  Langley.  If  so, 
it  was  competent  for  the  State  to  rebut  any  possible  unfavorable  infer- 
ence that  might  be  drawn  from  the  failure  to  put  the  mother  upon  the 
stand.     At  all  events,  the  ruling  seems  harmless. 

We  think  the  court's  charge  not  subject  to  the  objections  urged 
thereto,  and  that  it  sufficiently  presents  the  rule  relating  to  the  burden 
of  proof. 

The  assignment  that  "the  court  erred  in  refusing  to  grant  defendants 
a  new  trial  because  the  verdict  of  the  jury  is  contrary  to  the  law  and 
evidence,  as  complained  of  in  the  twenty-eighth  ground  of  defendant's 
motion  for  a  new  trial,"  is  too  general  for  consideration,  particularly  in 
view  of  the  fact  that  the  twenty-eighth  ground  of  the  motion  is  not 
set  out,  and  that  in  the  statement  in  support  of  the  assignment  we  are 
referred  to  the  "statement  of  facts,  Tr.  pp.  9  to  63." 

We  conclude  that  no'  reversible  error  has  been  presented ;  that  the 
evidence  supports  the  verdict  and  judgment,  and  that  the  judgment 
should  be  affirmed. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

In  connection  with  the  motion  for  rehearing  appellants  have  filed  an 
application  for  a  writ  of  certiorari  to  perfect  the  record,  so  as  to  show 
the  date  upon  which  their  motion  to  quash  the  sheriff's  return  on  the 
citation  to  two  of  appellants,  and  the  date  upon  which  the  amendment 
to  said  return  was  made  and  filed.  The  motion  for  certiorari,  which  is 
duly  verified  by  affidavit  of  counsel,  shows  that  appellants'  motion  to 
quash  the  return  of  the  sheriff  of  Tarrant  County,  upon  the  citation  to 
appellants  R.  L.  Crowdus  and  D.  P.  Eggleston,  was  filed  in  the  trial 
court  upon  the  6th  day  of  September,  1904,  and  that  the  amendment 
to  the  return  was  not  made  until  September  25,  1904,  and  not  filed  in 
the  court  until  the  next  day.  It  is  hence  insisted  that  a  perfected  rec- 
ord will  establish  error  in  our  conclusion  on  original  hearing,  to  the 
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effect  that  it  did  not  appear  that  the  motion  to  quash  had  been  filed 
prior  to  the  filing  of  the  answer  of  appellants,  or  that  the  amendment 
had  not  been  made  before  the  conclusion  of  the  trial,  which  was  on 
September  12,  1904. 

The  statute  (Rev.  Stats.,  art.  1410)  provides  for  the  delivery  of  the 
transcript  to  the  party  so  desiring,  and  it  has  more  than  once  been  held 
that  it  is  the  duty  of  an  appellant  to  see  that  the  transcript  is  correct 
before  the  case  is  submitted.  (Ross  v.  McGown,  58  Texas,  603 ;  Rail- 
way Co.  v.  Scott,  78  Texas,  360;  Hayslip  v.  Pomery,  32  S.  W.  Rep., 
124.)  It  may  therefore  be  well  doubted  whether  a  motion  to  correct 
the  record  should  be  granted  on  motion  for  rehearing  in  cases  where,  as 
here,  the  omitted  facts  are,  at  least,  apparently  material  in  the  consid- 
eration of  the  very  assignment  of  error  relied  upon,  and  to  which  thoy 
naturally  relate.  It  is  doubtless  within  our  power  to  do  so,  and,  under 
certain  circumstances,  our  duty  as  well   (Railway  Co.  v.  Cannon,  31 

5.  W.  Rep.,  498) ;  but,  however  this  may  be,  we  are  of  opinion  that  the 
present  motion  should  be  overruled  for  the  reason,  if  for  no  other,  that 
the  desired  facts  would  not  authorize  an  alteration  of  our  original 
conclusion  on  the  question  presented  in  the  assignment  of  error,  which 
assignment  is  to  the  effect  that  there  was  error  in  proceeding  with  the 
trial  after  having  quashed  the  sheriff's  return  on  the  citation,  the 
proposition  under  the  assignment  being  substantially  that  the  court 
had  "no  jurisdiction"  to  proceed  to  trial  after  the  quashal  of  the  re- 
turn. 

Admitting  that  the  motion  to  quash  was  filed  on  September  6,  as 
stated  in  the  motion  for  certiorari,  there  is  yet  nothing  in  the  record 
to  show  that  such  filing  was  prior  to  the  filing  of  the  answer.  Ilie 
opening  paragraph  of  appellants'  original  answer,  also  filed  September 

6,  is  as  follows:  "Now  comes  H.  D.  Brewster,  R.  L.  Crowdus  and  1). 
P.  Eggleston,  defendants  in  the  above  entitled  and  numbered  cause, 
subject  to  the  right  to  file  motion  to  quash  citation  and  service  in  this 
case  «nd  the  court's  action  thereon,  and  answer  as  follows :".  This  cer- 
tainly justifies  the  inference  indulged  on  original  hearing  that,  at  the 
time  of  the  filing  of  the  answer,  no  motion  to  quash  had  been  filed.  The 
reservation  in  the  answer  goes  to  "the  right  to  file  motion  to  quash  cita- 
tion and  service,"  and  not  to  the  right  of  insisting  upon  one  already 
filed.  Besides,  while  the  action  of  the  court  was  irregular,  it  appears 
from  the  record  that  it  was  the  sheriff's  return  that  was  defective.  It 
is  the  proper  service  of  the  citation  that  gave  the  court  jurisdiction,  and 
not  the  return.  The  return  is  but  the  evidence  that  service  of  the  cita- 
tion has. been  made,  and,  if  defective,  the  court  undoubtedly  may  per- 
mit the  officer  to  amend  it  so  as  to  accord  with  the  true  facts  at  any 
time  during  the  term,  which  was  the  case  here.  (Rev.  Stats.,  art.  1239; 
Kitchen  v.  Crawford,  13  Texas,  519,  520.)  There  is  no  denial  of 
proper  service,  nor  is  it  asserted  that  the  amendment  was  false,  or  failed 
to  show  proper  service,  and  its  filing  was  during  the  term  and  before 
appellants'  motion  for  a  new  trial  was  acted  upon.  We  therefore  con- 
clude that  the  court  was  not  without  jurisdiction  to  proceed  with  the 
trial,  as  asserted  in  appellants'  proposition. 

Appellants,  in  their  motion  for  rehearing,  also  very  vigorously  attack 
our  conclusion  that  no  reversible  error  was  committed  by  the  court  in 
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excluding  the  answer  of  Frank  Langley,  to  the  effect  that  his  confine- 
ment in  jail  (drawn  out  by  appellee  on  cross-examination)  was  on  the 
charge  of  unlawfully  carrying  a  pistol  on  or  about  his  person.  It  is 
insisted  that  confinement  on  such  a  charge  is  not  proper  matter  of  im- 
peachment, and  that  the  testimony  of  this  witness  was  important  on 
the  issue  of  Boley  Langley's  age.  It  may  be,  as  in  eflfect  conceded  on 
original  hearing,  that  the  ruling  was  erroneous,  but  it  confessedly  went 
to  Sie  credibility  of  the  witness  only,  and  a  re-examination  of  the  record 
strengthens  our  conclusion  that  it  should  not  cause  a  reversal.  The 
only  important  issue  to  which  his  evidence  related  was  that  of  Boley 
Langley's  age,  and  as  to  that  he  thus  testified  in  part:  "I  have  known 
jBoley  Langley  ever  since  we  were  children  together.  I  could  not  say 
just  how  old  he  is,  but  my  best  judgment  is  he  is  twenty-one  or  twenty- 
two  years  old.  I  base  that  on  my  own  age.'*  Boley  Langley  testified: 
"I  am  seventeen  years  of  age  and  a  little  over,  the  date  of  my  birth 
being  May  26,  1887.*'  Joe  Langley,  a  brother,  testified:  "Boley  is 
seventeen  years  old  the  26th  of  last  May.  He  was  bom  in  1887.'* 
Hiram  Langley,  the  father,  testified:  Boley  Langley  was  seventeen 
years  old  on  the  26th  of  May,  1904.''  Emiline  Medline,  an  aunt  by 
marriage,  testified  that  Boley  Langley  was  a  'little  baby,  just  crawling 
around — ^a  sucking  baby — in  the  spring  of  1888."  Mrs.  Joe  Langley, 
sister-in-law,  testified:  "He  (Boley  Langley)  is  now  about  seventeen 
years  old.''  A.  J.  Hughes  testified  that  Boley  Langley  was  about  six- 
teen. Mrs.  Hughes  to  the  same  eflEect.  The  force  of  the  testimony 
quoted  was  not  materially  weakened  by  cross-examination  or  otherwise, 
and  we  think  it  entirely  improbable  that  any  qualified  juror  would  have 
been  influenced  to  disregard  it  by  the  testimony  of  Frank  Langley, 
which  was  very  indefinite,  and,  at  best,  a  matter  of  opinion,  even  though 
unimpeached.  We  therefore  conclude  as  before,  that  the  error  was 
harmless. 

The  statement  in  our  original  opinion,  that  "we  fail  to  find  even  a 
contention  that  the  proof  failed  to  show  that  Boley  Tjangley  was  not 
permitted  to  enter  and  remain  in  appellant's  place  of  business  within 
the  meaning  of  the  law,"  is  also  assailed.  The  contention  now  is  that 
the  evidence  only  shows  that  Boley  Langley  remained  in  appellant's 
saloon  long  enough  to  drink  the  beer  sold  to  him.  A  careful  re-examina- 
tion of  appellants'  brief  fails  to  disclose  a  single  assignment  of  error 
that  calls  in  question  the  suflSciency  of  the  evidence  to  support  the 
verdict  or  judgment,  and,  as  the  transcript  presents  the  evidence,  we 
think  no  such  contention  can  be  reasonably  made.  Boley  Langley  testi- 
fied that  he,  with  four  other  boys  or  young  men,  was  in  appellant's 
saloon  twice,  in  the  morning  and  evening,  on  the  day  charged.  In  the 
morning  the  party  drank  no  beer,  remained  ten  or  fifteen  minutes,  had 
no  business,  but  in  the  tongue  of  the  witness,  "just  sot  there  awhile,"  and 
went  out.  In  the  evening  the  party  returned,  bought  two  one-half  gal- 
lon buckets  of  beer,  and  "just  stood  'round  there  and  drank  it."  Was 
there  on  this  occasion  also  some  ten  or  fifteen  minutes.  On  cross- 
examination  he  seemed  inclined  to  deny  the  imputation  of  being  drunk 
in  the  morning;  his  language  is:  "I  don't  think  I  was  drunk  when  I 
was  in  there  the  first  time  that  day."  Joe  Langley  testified  that  he 
was  passing  in  front  of  the  saloon,  saw  the  party  named  "in  there," 
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and  went  in  and  talked  with  them  ''I  guess  ten  or  fifteen  minutes/' 
when  he  went  out,  leaving  the  ^Twys"  in  the  saloon.  He  further  testi- 
fying said:  ^^I  had  no  business  in  there,  and  just  went  in  only  because 
I  saw  the  boys  in  there  as  I  was  passing  along  the  street,  and  I  went  in 
there  just  to  pass  the  time.  I  did  not  want  to  see  them  about  anything 
in  particular,  and  I  do  not  remember  what  we  talked  about.  I  think 
I  asked  them  what  they  were  doing  in  there,  and  they  said  they  were 
just  having  a  time.  I  think  they  had  been  drinking  some,  and  I  thought 
I  could  smell  it  on  their  breath,  and  they  acted  like  they  were  drinking. 
I  sat  down  in  there  on  a  beer  keg,  or  on  a  plank  there  in  the  back  room, 
I  don't  remember  which.  I  think  Jess  Smith  was  sitting  on  a  plank  in 
there.  Bob  and  Hez  and  Boley  and  Jess  Smith  were  the  only  ones  in 
there,  and  we  were  all  talking — ^just  gabbing  like  other  people  would — 
but  I  don't  remember  what  we  talked  about.  All  I  remember  is  that 
Jess  wanted  me  to  go  in  with  them  on  the  purchase  of  another  bucket 
of  beer,  and  I  would  not  do  it" 

Loftin  Brewster,  the  barkeeper,  testified  that  he  was  in  charge  dur- 
ing the  entire  day  in  question,  and,  "if  I  sold  Boley  Langley  any  beer 
on  or  about  the  21st  day  of  June,  or  at  any  time,  I  do  not  remember  it. 
.  .  .  Never  saw  those  boys  in  the  saloon  at  any  time  to  remember  it 
now.  ...  If  he  had  come  into  the  saloon  I  would  have  taken  him  to 
be  twenty-one  years  old.  As  to  this  particular  transaction  I  do  not  re- 
member anything  about  it.  ...  I  do  not  say  that  Boley  Langley  was 
not  in  there."  The  appellant,  H.  D.  Brewster,  the  proprietor,  testified : 
"I  do  not  recollect  of  ever  seeing  Boley  Langley  in  the  saloon  there. 
If  he  was  in  there  I  do  not  remember  it." 

We  find  no  other  witnesses  testifying  on  the  point  under  considera- 
tion, and  think  it  is  thus  made  perfectly  apparent  that  the  evidence 
not  only  supports  the  verdict  and  judgment,  but  justifies  our  original 
conclusion. 

The  motions  for  certiorari  and  rehearing  are  overruled. 

Overruled. 

Writ  of  error  refused. 


Mrs.  M.  a.  Morrill  v.  J.  B.  Boslet  et  al. 

Decided  June  3,  1906. 

1. — ^Practice  on  Appeal — Conflicting  Evidence. 

In  a  case  of  directly  conflicting  evidence  the  verdict  of  the  jury  will  not 
be  disturbed  on  appeal. 

S. — ^Homestead — Simulated  Conveyance — Notice  Throngh  Agent. 

Where  the  owners  of  a  homestead  made  a  simulated  conveyance  thereof  for 
the  purpose  of  obtaining  a  loan,  and  this  was  known  to  the  agent  of  the  party 
who  bought  the  vendor's  lien  note  secured  by  such  conveyance,  and  the  agent, 
without  intention  to  deceive  or  defraud  his  principal,  but  while  acting  in  her  be- 
half, ekcted  to  invest  her  money  in  the  purchase  of  the  lien  note,  his  knowledge 
of  the  simulated  transaction  was  imputable  to  his  principal,  and  she  was  bound 
thereby. 


ae — Fraud  and  CoUnilon  of  Agent. 
Notice  to  the  agent  would  not  be  notice  to  the  principal  if  there  was  collu- 
sion between  the  agent  and  the  owners  of  the  homestead  property  for  the  pur- 
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Chicago,  B.  I.  &  T.  By.  Co.  v.  Ames,  74  S.  W.  Bep.,  77 ;  St.  LouiB,  etc.. 
By.  Co.  V.  Campbell,  69  S.  W.  Bep.,  453. 

2.  Notice  to  the  agent  was  notice  to  the  principal,  plaintiff  herein, 
no  collusion  between  the  agent  and  the  defendants  being  shown.  Tavlor 
V.  Flynt,  8  Texas  Ct.  Bep.,  938;  Taylor  v.  Flynt,  67  S.  W.  Bep.,  347; 
Taylor  v.  Flynt,  59  S.  W.  Bep.,  1126;  Building  &  Loan  Assn.  v.  Dailey, 
42  S.  W.  Bep.,  364;  Stephenson  v.  Yeargan,  42  S.  W.  Bep.,  626;  Harbes 
V.  Levy,  8  Texas  Ct.  Bep.,  443;  Brown  v.  Wilson,  29  S.  W.  Bep.,  532; 
Texas  Loan  Co.  v.  Hunter,  35  S.  W.  Bep.,  399. 

TALBOT,  Associate  Justice. — This  suit,  as  originally  instituted, 
was  substantially  an  action  by  plaintiff  in  error  against  the  city  of 
Dallas  and  defendants  in  error,  cf.  B.  Bosley  and  his  wife,  Ida  C.  Bos- 
ley,  to  prorate  taxes  due  said  city  on  different  parcels  of  land,  alleged 
to  be  the  property  of  plaintiff  in  error  and  defendants  in  error  respec- 
tively, that  had  been  assessed  together  for  taxation,  and  to  recover  from 
the  said  J.  B.  Bosley  his  proportion  of  certain  taxes  which  plaintiff  in 
error  had  been  compelled  to  pay  on  said  property,  in  order  to  be  allowed 
to  pay  the  taxes  on  the  property  alleged  to  be  her  own,  and  which  had 
been  assessed  with  Bosley's  property.  By  the  allegations  of  defendants 
in  error  it  became  also  a  suit  to  recover  or  quiet  title  to  the  property 
described  in  the  petition. 

The  original  petition  alleged  that  on  January  1,  1890,  J.  B.  Bosley 
and  wife  were  the  owners  of  a  lot  fronting  100  feet  on  the  southeast 
side  of  Live  Oak  Street  by  160  feet  deep  on  Floride  Street,  in  Dallas, 
Texas;  that  on  February  20,  1892,  J.  B.  Bosley  and  wife  conveyed,  by 
general  warranty  deed,  to  W.  J.  Betterton,  a  lot  50  feet  on  Live  Oak 
Street  by  110  feet  deep,  said  lot  being  a  part  of  the  100  feet  by  160 
feet,  and  being  50  feet  northeast  of  Floride  Street  (said  lot  so  sold 
being  hereinafter,  for  brevity,  called  the  Morrill  lot)  ;  that  the  said 
Bosleys  have  ever  since  continued  to  be  the  owners  of  all  of  said  100  by 
160  feet  lot  except  said  Morrill  lot.  That  in  the  deed  of  said  Morrill 
lot  from  Bosley  and  wife  the  consideration  was  recited  to  be  $1,550 
paid,  and  one  note  for  $1,200  and  one  for  $500,  to  secure  which  the 
vendor's  lien  was  expressly  retained,  the  deed  providing  that  the  $1,200 
note  was  a  first  lien  and  the  $500  note  was  a  second  lien  upon  said 
Morrill  lot;  that  by  agreement  of  all  parties  the  $1,200  note  was  made 
payable  to  plaintiff,  who  paid  the  full  amount  thereof  to  the  said  Bos- 
ley and  wife;  that  on  February  20,  1892,  as  part  of  the  same  transac- 
tion, W.  J.  Betterton  executed  to  Joseph  M.  Dickson,  as  trustee,  a  deed 
of  tmst  on  said  Morrill  lot  to  secure  said  $1,200  note,  authorizing  a  sale 
of  said  lot;  that  default  was  made  in  the  payment  of  said  $1,200  note, 
and  that  on  June  7,  1898,  in  compliance  with  the  terms  of  the  trust 
deed,  which  were  alleged,  the  said  trustee  sold  the  Morrill  lot,  and  the 
same  was  bought  in  by  plaintiff,  who  received  a  deed  therefor,  and  had 
ever  since  been  the  owner  and  in  the  possession  thereof.  That  said  en- 
tire 100  by  160  feet  had  been  assessed  together  by  the  city  of  Dallas  for 
taxation  for  the  years  1890  to  1898,  inclusive;  that  the  city  of  Dallas 
had  refused  to  prorate  the  taxes  on  said  property  for  any  of  said  pe- 
riod, and  the  other  defendants  had  refused  to  pay  any  part  of  the  taxes 
or  make  any  agreement  about  them;  tliat  plaintiff  had  paid  all  the 
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taxes  for  1898;  that  the  Morrill  lot,  during  said  period,  was  worth 
one-third  the  entire  lot.  The  prayer  was  that  the  taxes  for  1890,  1891, 
1892,  be  adjudged  to  be  primarily  a  lien  on  that  part  of  the  100  by 
160  feet  owned  by  the  Bosleys,  and  that  the  taxes  for  1893-1897 
should  be  prorated  and  adjudged  primarily  to  be  liens,  one-third  on 
the  Mortill  lot  and  two-thirds  on  the  remainder  of  the  lot,  and  that 
plaintiii  should  have  judgment  against  J.  B.  Bosley  for  two-thirds  of 
the  taxes  for  1898,  with  foreclosure  of  lien. 

The  city  of  Dallas  pleaded  that  the  taxes  for  1890  to  1897,  inclusive, 
had  been  legally  assessed  and  levied  on  the  property,  and  prayed  for 
judgment  with  foreclosure  of  tax  lien. 

The  defendants  J.  R.  Bosley  and  wife  pleaded:  (1)  That  on  Janu- 
ary 1,  1890,  the  property  described  in  plaintiff^s  petition  was  the  sepa- 
rate estate  of  Ida  C.  Bosley,  and  was  the, homestead  of  defendants  in 
error.  (2)  That  the  instrument  executed  by  them  to  W.  J.  Betterton, 
described  in  the  petition,  and  purporting  to  be  a  deed  to  the  Morrill 
lot,  was  merely  a  pretended  conveyance  executed  by  them  solely  for  the 
purpose  of  enabling  them  to  procure  a  loan  of  $1,200  on  said  lot;  that 
said  deed  was  not  acknowledged  privily  and  apart  from  her  husband 
by  Mrs.  Bosley ;  that  W.  J.  Betterton  never  paid  the  cash  consideration 
recited  in  the  deed,  and  never  had  any  interest  in  the  property;  that 
the  whole  transaction  was  a  scheme  to  fix  a  lien  on  their  homestead  for 
the  $1,200  note.  (3)  That  they  believed,  at  the  time  of  the  execution 
of  their  deed  to  W,  J.  Betterton,  that  they  were  borrowing  money  from 
Joseph  M.  Dickson,  and  that  the  said  Dickson  not  only  had  notice  of 
the  fact  that  said  transaction  was  entered  into  for  the  purpose  of  bor- 
rowing money  on  a  homestead  of  defendants  in  error,  but  suggested 
that  the  papers  be  drawn  as  they  were,  and  assured  defendants  in  error 
that  they  could  in  this  way  give  a  valid  lien  for  borrowed  money  on  their 
homestead.  (4)  That  plaintiff  had  full  and  complete  knowledge  of  said 
facts.  That,  even  if  the  lien  was  valid,  it  was  agreed  between  the  plain- 
tiflE  and  the  Bosleys  that  if  said  land  was  ever  sold  under  said  deed  of 
trust  it  should  bring  at  least  a  sum  sufficiently  large  to  pay  said  lien 
and  the  $500  note  held  by  J.  R.  Bosley.  (5)  that  the  $1,200  note  had 
been  paid ;  that  on  November  2,  1894,  it  was  agreed  by  J.  R.  Bosley  and 
plaintiff  that  Bosley  had  paid  $430;  that  it  was  also  then  agreed  that 
from  that  time  plaintiff  should  collect  the  rents  on  said  property  and 
apply  them  on  the  debt,  and  that  the  rents  were  $18  per  month;  the 
plaintiff  was  notified  to  produce  an  account  showing  the  amounts  re- 
ceived. (6)  That  Ida  C.  Bosley  was  not  examined  privily  and  apart 
from  her  husband  when  she  acknowledged  the  deed  to  W.  J.  Betterton, 
but  that  at  the  time  she  and  her  husband  were  together  in  the  same 
room  with  the  notary.  (7)  That  the  plaintiff  had  never  had  possession 
of  the  Morrill  lot.  The  pleading  closed  with  a  prayer  for  the  title  and 
possession  of  the  property. 

The  plaintiff  filed  her  first  supplemental  petition  on  January  8, 
1904.  This  consisted  of  a  demurrer  to  the  pleadings  of  the  Bosleys,  a 
general  denial,  a  plea  of  not  guilty,  and  pleas  of  the  two  and  four  years 
statutes  of  limitations,  and  a  special  plea  of  the  five  years  statute  of 
limitations.  Plaintiff  then  specially  pleaded  the  execution  of  the 
deed,  note  and  trust  deed  mentioned  in  her  original  petition,  and  the 
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purchase  by  her  of  the  Morrill  lot  at  trustee's  sale  under  the  trust  deed 
securing  the  $1,200  note,  on  June  7,  1898;  that  her  deed  to  the  lot  was 
filed  for  record  on  June  10,  1898,  and  duly  recorded  in  volume  224, 
page  365,  Becords  of  Deeds,  etc.,  of  Dallas  County,  Texas;  that  on 
June  7,  1898,  she  took  possession  of  the  property  by  tenant,  and  there- 
after held  peaceable  and  adverse  possession  thereof  to  August  20,  1903, 
paying  all  taxes  thereon,  when  defendants  in  error  took  forcible  posses- 
sion of  said  property.  That  the  plaintiff  bought  said  note  for  $1,200, 
relying  l^pon  the  truth  of  the  recitals  therein,  and  in  the  said  deed  and 
trust  deed,  and  without  any  knowledge  whatever  as  to  the  alleged  facts 
which  the  defendants  Bosley  allege  made  the  lien  of  said  note  invalid; 
that  she  believed  said  property  had  been  actually  sold  by  the  Bosleys 
to  W.  J.  Betterton,  as  recited  in  said  deed  and  note,  and  that  if  she  had 
known  of  the  facts  which  defendants  claim  prevented  said  note  from 
being  a  valid  lien  on  said  property,  she  would  not  have  purchased  said 
note;  that  in  1900,  1901  and  1902,  plaintiff  spent  on  said  Morrill  lot 
$250  repairing  the  house  and  filling  up  said  lot,  all  of  which  was  done 
with  the  knowledge  of  the  said  Bosleys  and  without  their  notifying 
plaintiff  that  they  had  any  claim  or  interest  in  said  lot. 

Plaintiff  further  averred  that,  in  buying  said  $1,200  note,  she  was 
represented  by  J.  M.  Dickson,  and  denied  that  the  said  Dickson,  when 
said  note  was  bought,  had  any  knowledge  whatever  of  any  matters  or 
facts  which  are  now  claimed  by  the  said  Bosleys  to  have  made  the  lien 
securing  said  $1,200  note  invalid;  but  she  says  that  if  the  said  Dickson 
did  have  any  knowledge  of  any  of  said  alleged  facts  affecting  the  validity 
of  said  lien,  that  then  plaintiff  is  not  bound  by  or  affected  by  such  knowl- 
edge, because  at  that  time  plaintiff  had  given  the  said  Dickson  positive 
and  absolute  instructions  not  to  lend  any  money  or  buy  any  notes  or 
other  obligations  secured  upon  property  which  was  a  homestead  of  a 
man  and  wife  in  Texas,  unless  the  same  was  amply  secured  by  vendor's 
lien  thereon;  that  if  the  said  Dickson  had  any  knowledge  or  notice  of 
any  invalidity  in  said  deed,  note  or  trust  deed,  it  was  not  communi- 
cated to  plaintiff,  and  if  the  said  Dickson  had  such  knowledge  or  no- 
tice, then  in  buying  said  $1,200  note  he  was  acting  thereon  for  the 
benefit  of  the  said  Bosleys  and  himself  in  opposition  to  and  in  conflict 
with  the  interests  of  plaintiff.  Plaintiff  then  prayed  for  judgment 
against  the  Bosleys  for  rent  from  August  20,  1903,  and  pleaded  that 
the  facts  as  alleged  estopped  defendants  Bosleys  from  denying  her  title. 

The  case  was  tried  by  a  jury,  to  whom  the  case  was  submitted  on  a 
general  charge.  The  jury  returned  a  general  verdict:  *^Ve,  the  jury, 
find  for  the  defendants,  J.  R.  Bosley  and  Ida  C.  Bosley."  Upon  this 
verdict  the  court  entered  a  general  judgment  that  the  plaintiff  take 
nothing,  and  also  entered  judgment  in  favor  of  the  city  of  Dallas  ad- 
judging the  amount  of  the  taxes  and  foreclosing  a  lien  on  the  entire 
lot  in  its  favor.  Plaintiff's  motion  for  a  new  trial  was  overruled,  and 
she  brings  the  cause  to  this  court  for  revision  by  writ  of  error. 

We  deduce,  from  the  evidence  found  in  the  record,  the  following 
conclusions  of  fact,  which  we  think  the  verdict  of  the  jury  embraces, 
and  which  are  justified  by  such  evidence.  Joseph  M.  Dickson  acted 
as  the  agent  of  plaintiff  in  error,  Mrs.  Morrill,  in  making  the  loan  or 
purchase  of  the  $1,200  note,  and  was  authorized  by  her  to  do  so.    At 
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the  time  such  loan  or  purchase  was  effected,  the  property  in  controversy 
constituted  the  homestead  of  defendants  in  error,  Bosley  and  wife,  and 
Dickson  knew  this  fact.  The  conveyance  from  Bosley  and  wife  to  W. 
J.  Betterton  of  said  property  was  without  consideration,  and  made 
solely  for  the  purpose  of  securing  the  loan  upon  said  homestead,  and 
was  not  intended  to  convey  title  out  of  Bosley  and  wife,  all  of  which 
was  known  to  the  agent,  Dickson,  at  the  time  the  loan  in  question  was 
made.  The  action  of  W.  J.  Betterton  in  executing  the  said  $1,200  note 
and  deed  of  trust  upon  the  property  in  controversy  to  Joseph  M.  Dick- 
son, as  trustee,  to  secure  the  payment  of  said  note,  was  taken  solely  for 
the  benefit  of  the  Bosleys,  and  this  was  known  to  Dickson.  Plaintiff 
in  error  had  no  actual  or  personal  knowledge  that  the  property  in  con- 
troversy was  the  homestead  of  Bosley  and  wife,  and  when  her  agent 
bought  the  $1,200  note  she  had  never  heard,  and  did  not  know,  any- 
thing about  the  deed  to  Betterton  not  being  an  actual  bona  fide  con- 
veyance. There  was  nothing  in  either  the  deed  from  Bosley  and  wife 
to  Betterton,  the  $1,200  note,  or  the  deed  of  trust  executed  and  deliv- 
ered to  Dickson  as  trustee,  to  put  a  person  on  suspicion  that  the  facts 
were  not  as  recited.  The  $1,200  note  was  not  paid  in  full,  and,  after 
advertising  the  same  according  to  law,  the  said  Joseph  M.  Dickson,  as 
trustee,  sold  the  property  in  controversy  under  the  terms  of  the  said 
deed  of  trust  on  the  first  Tuesday  in  June,  1898,  and  the  same  was 
bought  in  by  plaintiff  in  error  for  $1,000,  which  amount  was  credited 
on  said  note^  and  she  received  a  deed  in  due  form  from  said  Dickson, 
trustee,  for  said  property.  This  trustee's  deed  was  dated  June  7,  1898, 
and  recorded  June  10,  1898,  in  the  Records  of  Deeds  of  Dallas  County, 
Texas,  and  plaintiff  in  error  paid  the  taxes  on  the  property  in  contro- 
versy— city,  county  and  State — for  the  years  1898  to  1903,  inclusive. 
After  the  conveyance  from  Bosley  and  wife  to  Betterton,  and  the  pur- 
chase of  the  $1,200  note  by  Mrs.  Morrill,  Bosley  and  wife  in  person, 
and  through  their  tenants,  remained  in  possession  of  the  property  in 
controversy,  and  if  Mrs.  Morrill,  through  her  tenants  or  otherwise,  had 
possession  of  said  property  for  any  length  of  time,  such  time  was  less 
than  five  years.  In  making  the  loan  of  Mrs.  Morrill's  money,  or  in  pur- 
chasing the  $1,200  note  and  taking  a  lien  on  the  homestead  of  defend- 
ants in  error,  the  said  Joseph  M.  Dickson  had  no  intention  to  deceiVe 
or  defraud  his  principal ;  nor  was  there  any  collusion  between  the  said 
Dickson  and  J.  R.  Bosley  or  Bosley  and  wife  to  defraud  Mrs.  Morrill 
in  the  transaction  in  question.  On  the  contrary,  the  said  Dickson  acted 
in  good  faith  throughout  the  transaction  in  behalf  of  Mrs.  Morrill,  in- 
tending to  secure  the  loan  made  by  a  valid  lien  on  the  property  in  con- 
troversy. After  Mrs.  Morrill  purchased  the  property  at  the  trustee's 
sale,  and  before  this  suit  was  instituted,  she  made  improvements  upon 
the  same  of  the  value  of  about  $250.  These  improvements  were  made 
with  the  knowledge  of  the  Bosleys  and  without  any  objection  or  ex- 
press assertion  oh  their  part  to  plaintiff  in  error  or  to  her  agent  of 
their  claim  to  the  property. 

The  propositions  contained  in,  and  urged  under,  appellant's  first, 
second,  third  and  fourth  assignments  of  error  are,  in  substance,  that  the 
verdict  of  the  jury  and  judgment  rendered  thereon  are  unsupported  by 
the  evidence,  in  that   (1)    the  overwhelming  weight  of  the  evidence 
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showed  that  neither  plaintiff  in  error  nor  Joseph  M.  Dickson,  her  agent 
in  the  transaction  in  question,  had  any  knowledge  of  any  invalidity  af- 
fecting the  deed  of  conveyance  from  J.  R.  Bosley  and  wife  to  W.  J. 
Betterton,  or  affecting  the  note  for  $1,200  executed  by  Betterton,  at  the 
time  plaintiff  in  error  bought  said  note;  (2)  that  when  an  agent  of  an 
investor,  in  violation  of  his  principaFs  instructions,  purchases  a  simu- 
lated vendor's  lien  note  upon  the  homestead  of  a  third  party  in  collu- 
sion with  the  latter,  and  conceals  his  knowledge  from  his  principal,  the 
principal  will  not  be  bound  by  the  agent's  secret  knowledge. 

The  undisputed  evidence  shows  that  the  property  in  controversy  was 
the  homestead  of  defendants  in  error  when  the  deed  through  which 
plaintiff  in  error  claims  was  executed  by  them  to  W.  J.  Betterton,  and 
such  fact  was  well  known  to  Mr.  Dickson,  plaintiff  in  error's  agent. 
That  such  conveyance  was  without  consideration,  simulated  and  made 
merely  for  the  purpose  of  obtaining  the  loan,  is  amply  supported  by  the 
testimony.  The  evidence  does  not  show  that  the  plaintiff  in  error  had 
any  personal  knowledge  of  the  simulated  or  colorable  character  of 
any  of  the  transactions  resulting  in  the  loan  or  purchase  by  her  of  the 
$1,200  note,  but  that  Mr.  Dickson,  who  negotiated  the  loan  and  pur- 
chase of  the  note  for  her,  was  fully  authorized,  subject  to  her  approval, 
to  make  loans  and  investments  for  her,  is  undisputed.  As  to  whether 
or  not  Mr.  Dickson  knew  that  the  conveyance  from  J.  R.  Bosley  and 
wife  to  W.  J.  Betterton  was  merely  colorable,  and  not  intended  to  con- 
vey the  title  of  the  property  herein  described,  is  conflicting.  Dickson 
swears  that  he  did  not  know  that  such  was  the  character  of  said  deed, 
but  believed  the  same  was  a  genuine  conveyance,  as  shown  upon  its 
face.  On  the  other  hand,  J.  R.  Bosley  testified  to  a  state  of  facts  and 
circumstances  showing  that  said  deed  was  made  by  himself  and  wife 
solely  for  the  purpose  of  securing  the  loan,  without  any  intention  on 
their  part  or  the  part  of  W.  J.  Betterton  that  the  title  to  the  property 
should  thereby  pass,  and  that  the  said  Dickson  was  aware  of  these  facts. 
Here,  then,  we  have  the  testimony  of  two  witnesses  in  direct  conflict 
upon  the  issue  involved.  The  one  testified  to  a  state  of  facts  which 
would  authorize  a  verdict  in  favor  of  the  plaintiff  irf  error,  and  (he 
other  to  a  state  of  facts  which  would  justify  and  support  a  verdict  for 
the  defendants  in  error.  In  such  case  it  was  the  peculiar  province  of 
the  jury  to  weigh  the  testimony  and  decide  the  question.  This  they 
did,  favorable  to  defendants  in  error,  and,  under  the  settled  rule  of 
practice  in  this  State,  we  would  not  be  warranted  in  disturbing  their 
finding. 

The  next  question  presented  is,  does  the  evidence  so  conclusively  es- 
tablish that  Joseph  M.  Dickson  colluded  with  defendant  in  error,  J.  R. 
Bosley,  to  defraud  his  principal,  that  his  knowledge  of  the  homestead 
character  of  the  property  in  controversy,  and  that  the  conveyance  of 
the  same  to  Betterton  by  defendants  in  error  was  merely  colorable,  can 
not  be  imputed  to  her.  Plaintiff  in  error  contends  that  the  verdict  of 
the  jury  must  necessarily  have  been  based  upon  the  evidence  adduced 
by  defendants  in  error,  and  that  such  evidence  requires  this  question  to 
be  answered  in  the  affirmative.  We  do  not  concur  in  this  contention. 
Proof  that  Dickson  knew  that  defendants  in  error  had  conveyed  their 
homestead  to  W.  J.  Betterton,  without  consideration  and  with  no  in- 
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tent  to  convey  the  title,  with  a  view  of  procuring  a  loan  that  they 
could  not  otherwise  procure,  was  not  suflScient  to  relieve  Mrs.  Morrill 
of  the  legal  eflFect  of  such  knowledge  on  Dickson's  part.  To  have  had 
that  effect  the  evidence  must  further  have  shown  collusion  between  the 
said  Dickson  and  J.  R.  Bosley  for  the  purpose  of  deceiving  and  defraud- 
ing her.  If  Dickson  intended  to  defraud  his  principal  in  the  transac- 
tion, then  he  ceased  to  represent  her,  and  the  law  will  not  impute  no- 
tice to  her  of  the  facts  known  to  him.  But,  although  Dickson  knew 
that  the  conveyance  to  W.  J.  Betterton  was  simulated,  yet  if,  without 
any  intention  to  deceive  or  defraud  Mrs.  Morrill,  and  acting  in  her 
behalf,  he  elected  to  make  the  loan  in  question,  then  his  knowledge  will 
be  imputed  to  his  principal,  Mrs.  Morrill,  and  she  can  not  escape  the 
consequences  of  his  acts.  (Taylor  v.  Plynt,  33  Texas  Civ.  App.,  664,  8 
Texas  Ct.  Rep.,  938;  Cooper  v.  Ford,  29  Texas  Civ.  App.,  253,  69  S. 
W.  Rep.,  487;  Campbell  v.  Crowley,  56  S.  W.  Rep.,  488;  Building  & 
Loan  Assn.  v.  Daily,  17  Texas  Civ.  App.,  38,  42  S.  W.  Rep.,  364;  Asso- 
ciation V.  Purham,  80  Texas,  618.) 

Joseph  M.  Dickson  testified  that  in  February,  1892,  he  had  had 
large  experience  in  the  matter  of  the  homestead  laws  of  Texas,  and 
knew  such  laws;  that  shortly  before  he  bought  the  $1,200  Betterton 
note,  J.  R.  Bosley  told  him  that  he,  Bosley,  had  sold  a  piece  of  property 
on  Live  Oak  Street  to  W.  J.  Betterton;  that  he  would  get  vendor's 
lien  notes  on  the  property  for  $1,700,  and  wanted  to  know  whether  he, 
Dickson,  could  cash  them;  that  he  told  Bosley  if  the  title  was  good 
and  the  property  satisfactory  his  aunt,  Mrs.  Morrill,  would  buy  the 
notes;  that  he  inquired  about  the  value  of  the  property  and  took  the 
matter  up  with  Mrs.  Morrill;  that  afterwards  Bosley  called  again  and 
he,  Dickson,  told  him  that  Mrs.  Morrill  was  willing  to  cash  Betterton's 
note  on  the  property  for  $1,200;  that  Bosley  expressed  himself  satis- 
fied and  requested  him,  Dickson,  to  draw  up  the  papers,  which  he  did. 
That  after  the  papers  were  drawn  up  he  gave  them  to  Bosley,  who 
brought  them  back  to  him  signed  up,  and  that  he,  Dickson,  did  not 
speak  to  Betterton  about  the  matter ;  that  he  never  suggested  to  Bosley 
anything  about  •  deeding  the  property  to  Betterton,  nor  suggested  any 
scheme  to  him  about  putting  a  loan  on  his  homestead,  and  never  fixed 
any  such  scheme  in  his  life;  that  when  he  cashed  the  $1,200  note 
Bosley  told  him  that  he  had  sold  the  property  to  Betterton,  and  he 
believed  Bosley  was  acting  in  good  faith  and  believed  the  deed  and  note 
to  be  absolutely  what  they  appeared  to  be;  that  when  he  went  out  to 
see  the  property,  before  the  loan,  Bosley  told  him  it  was  his,  Bosley's, 
homestead,  and  he,  Dickson,  knew  it  was  such  at  the  time  of  the  loan 
and  that  Bosley  and  his  family  were  living  on  it. 

J.  R.  Bosley  testified  that  he  met  Mr.  Dickson  on  the  street  and  told 
him  he  wanted  to  borrow  $1,200  on  his  homestead  on  Live  Oak  Street ; 
that  Dickson  went  out  and  looked  at  the  property  and  said  he  would 
let  him,  Bosley,  have  as  much  as  $1,200.  That  Dickson  suggested  to 
him  that  in  order  to  get  the  loan  that  he,  Bosley,  would  have  to  make 
a  deed  to  a  third  party,  and  suggested  Mr.  Betterton;  that  the  $1,550 
recited  in  the  Betterton  deed  as  paid  in  cash  was  put  in  the  deed  in 
that  way  at  Mr.  Dickson's  suggestion;  that  he,  Bosley,  did  not  then 
know  th|at  a  man  and  wife  could  not  give  a  straight  mortgage  on  their 
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homestead  as  security  for  a  loan.  That  it  was  not  true  that  he  told 
Dickson  that  he  had  sold  or  contracted  to  sell  his  homestead  to  W.  J. 
Betterton,  etc.  Now,  while  the  ahoye  and  other  testimony  in  the 
record  is,  in  our  opinion,  sufficient  to  support  the  jury's  finding  that 
the  property  in  controversy  was  the  homestead  of  Bosley  and  wife  and 
so  known  to  Dickson,  and  that  Dickson  knew  that  the  conveyance  to 
Betterton  was  without  consideration,  and  merely  colorable  and  intended 
solely  for  the  purpose  of  securing  a  loan  by  defendants  in  error  on 
their  homestead,  yet  it  does  not  necessarily  imply  that  Mr.  Dickson, 
in  making  the  loan,  had  colluded  with  J.  B.  Bosley  to  defraud  Mrs. 
Morrill.  Whether  or  not  Dickson  had  conspired  with  J.  R.  Bosley  in 
making  the  loan,  with  the  intent  to  deceive  and  defraud  Mrs.  Morrill, 
was  an  issuable  fact  under  the  evidence  for  the  detennination  of  the 
jury.  It  was  so  regarded  by  the  trial  court  and  by  appropriate  instruc- 
tions submitted  to  the  jury  for  their  decision.  By  their  verdict  the 
jury  have  said  that  no  such  conspiracy  was  entered  into  and  no  such 
intention  on  the  part  of  Dickson  existed,  and  these  conclusions  are 
sustained  by  the  evidence. 

The  court  did  not  err  in  refusing  to  set  aside  the  verdict  and  grant 
plaintiff  in  error  a  new  trial  on  the  ground  that  she  had  shown  title 
to  the  property  in  controversy  by  limitation.  Plaintiff  in  error  never 
occupied  the  property  herself,  and  whether  the  tenants  in  possession, 
were  her  tenants  or  the  tenants  of  Bosley  and  wife  was  a  disputed  is- 
sue. That  issue  was  fairly  submitted  to  the  jury,  and  their  finding  in 
favor  of  defendants  in  error  upon  it,  in  view  of  the  evidence  contained 
in  the  record,  is  conclusive  upon  this  court.  Nor  did  the  court  err  in 
refusing  to  submit  the  question  of  estoppel  invoked  by  plaintiff  in  er- 
ror. The  evidence,  in  our  opinion,  was  not  sufficient  to  authorize  the 
submission  of  that  question,  and  the  court  correctly  declined  to  give 
the  special  instruction  asked  relating  thereto. 

Error  is  assigned  to  the  verdict  of  the  jury  in  that  no  finding  was 
made  and  stated  therein  as  to  the  amount  of  the  taxes  due  the  city  of 
Dallas  and  lien  claimed  upon  the  property  in  controversy,  to  secure 
payment  of  the  same.  As  has  been  seen,  the  verdict  only  disposed  of 
the  case  as  to  the  issues  involved  between  plaintiff  in  error  and  J.  R. 
Bosley  and  wife.  Judgment,  however,  was  rendered  by  the  court  in 
favor  of  the  city  of  Dallas  for  the  taxes  claimed,  with  a  foreclosure  of 
its  lien.  That  the  verdict  of  the  jury  must  find  all  the  issues  made  by 
the  pleadings  and  evidence,  and  in  case  of  a  suit  for  debt  and  to  fore- 
close a  lien,  the  court  has  no  power  to  enter  judgment  or  foreclosure  of 
such  lien  unless  the  jury,  by  their  verdict,  has  made  a  finding  to  that 
effect,  are  correct  propositions  of  law.  (Ablowich  v.  Greenville  Nat. 
Bank,  95  Texas,  429.)  In  this  case,  however,  there  was  never  any  con- 
troversy as  to  the  right  of  the  city  of  Dallas  to  recover  its  taxes  and 
foreclose  its  lien  on  the  property  therefor.  This  right  of  the  city  was 
pleaded  by  all  parties,  and  the  judgment  of  the  court  recites,  in  effect, 
that  it  was  admitted  on  the  trial.  If,  however,  it  be  conceded  that  it 
was  a  fact  to  be  determined  and  stated  in  the  verdict  of  the  jury,  still 
we  are  of  the  opinion  the  case  should  not  be  reversed.  The  property 
was  adjudged  to  be  the  property  of  Bosley  and  wife  and  the  lion  fore- 
closed on  it  as  such.    No  judgment  against  plaintiff  in  error  for  taxes 
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was  rendered,  and  as  the  property  upon  which  the  lien  was  foreclosed 
was  recovered  by  defendants  in  error,  Mrs.  Morrill  has  no  ground  of 
complaint  on  account  of  the  error  pointed  out.  Such  error  was  harmless 
so  far  as  she  is  concerned,  and  defendants  in  error  have  not  complained 
of  it  in  this  court. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  P.  BfiOAN  V.  B.  L.  Harkey. 

Decided  June  3,  1905. 

1. — ^Illegal  Arreit — ^XTnlawful  Search — ^Damages. 

Defendant,  having  missed  certain  money,  suspected  plaintiff  of  having 
stolen  it,  and  requested  an  officer  to  arrest  and  search  defendant,  no  complaint 
having  been  filed  nor  warrant  issued.  After  the  search  defendant  refused  to 
file  a  complaint,  and  it  was  discovered  later  that  the  money  had  been  stolen  by 
another.  Held,  that  the  arrest  and  search  were  illegal  acts,  for  which  the 
officer  was  liable  in  damages,  and  defendant,  having  instigated  and  procured 
their  commission,  became  liable  also  for  the  damages  sustained  ty  reason 
thereof. 

8. — Same — Accused  Consenting  to  Search. 

The  fact  that  plaintiff,  after  his  arrest,  and  in  order  to  convince  his  ac- 
cusers of  his  innocence,  expressed  himself  as  willing  to  be  searched,  did  not 
relieve  defendant  of  liability. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hon. 
R.  L.  Porter. 

Looney  &  Clark,  for  appellant. 

Sherrell  &  Hefner^  for  appellees. 

RAINEY,  Chief  Justice. — The  statement  of  the  case  is  taken  from 
appellants  brief.  This  suit  was  brought  by  B.  L.  Harkey  against  ap- 
pellant, J.  P.  Regan,  the  Western  Union  Telegraph  Company  and  Mrs. 
L.  A.  Regan,  appellant's  wife.  The  first  count  in  the  petition  alleged 
that  Mrs.  Regan  was  the  agent  of  the  telegraph  company,  and  as  such, 
while  acting  within  the  scope  of  her  authority,  maliciously,  and  with- 
out any  cause,  directed  and  procured  the  arrest  and  search  of  plaintiff 
by  a  deputy  sheriff  of  Hunt  County,  and  prayed  for  $1,000  actual,  and 
$950  exemplary,  damages  against  the  telegraph  company  alone. 

By  the  second  count  it  was  alleged  that  appellant  and  Mrs.  J.  P. 
Regan  unlawfully,  wilfully,  maliciously,  and  without  probable  cause, 
accused  plaintiff  of  the  crime  of  theft  of  money  from  the  telegraph 
company  and  from  themselves.  That,  in  pursuance  of  said  false  and 
malicious  charges,  and  with  the  intent  to  injure  plaintiff,  said  defend- 
ants did  direct,  cause  and  procure  plaintiff  to  be  illegally  and  unlawfully 
arrested,  searched  and  imprisoned  on  said  false  charge.  That  said  il- 
legal arrest  and  search  was  made  by  one  Will  Green,  a  deputy  sheriff 
of  Hunt  County,  Texas,  at  the  special  request  of  said  defendanta  and 
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in  their  presence.  That  plaintiff  was  arrested,  his  person,  clothing  and 
room  searched  by  said  officer  at  the  instance  and  procurement  of  said 
defendants,  without  any  legal  complaint  having  been  filed  against  him, 
and  without  any  warrant  having  been  issued  for  his  arrest,  and  said 
defendants  knew  at  the  time  they  directed  and  requested  said  officer  to 
arrest  plaintiff,  that  no  complaint  had  been  filed  against  him,  and  that 
no  warrant  had  been  issued. 

It  was  also  alleged  that  appellant  and  his  wife  caused  the  charge  to 
be  investigated  by  the  grand  jury,  and  voluntarily  went  before  that 
body,  and  wickedly  and  maliciously  tried  to  have  the  plaintiff  indicted. 
There  was  no  evidence  introduced  in  the  trial  to  sustain  this  last  alle- 
gation, and  the  same  will  not  be  further  noticed.  The  prayer  was 
against  appellant  and  his  wife  for  the  same  amount  as  prayed  for  in 
the  first  count  against  the  telegraph  company. 

All  of  the  defendants  answered  jointly,  (1)  by  plea  in  abatement  on 
account  of  misjoinder  of  parties  and  causes  of  action;  (2)  general  de- 
murrer; (3)  general  denial,  and  (4)  that  the  telegraph  company  was 
not  liable,  in  that  it  neither  committed  nor  authorized  the  commission 
of  the  acts  complained  of,  and  that  if  it  should  be  held  liable,  then  its 
co-defendants  were  liable  to  it. 

The  case  was  tried  by  the  court,  without  a  jury,  on  the  21st  day  of 
November,  1904,  and  judgment  rendered  against  appellant,  J.  P.  Regan, 
for  $200,  and  in  favor  of  Mrs.  Began  and  the  telegraph  company. 
J.  P.  Began  prosecutes  this  appeal. 

The  effect  of  the  various  assignments  of  error  is  that  the  judgment 
is  not  supported  by  the  evidence.  The  evidence  shows  that  appellant 
was  ticket  agent  of  the  Midland  Bailroad  and  his  wife  agent  of  the 
telegraph  company  at  Greenville,  Texas.  The  appellee  worked  for  the 
express  company,  and  all  officed  in  the  same  building.  Mrs.  Began 
kept  a  small  sum  of  money  in  a  leather  pouch  which  was  placed  in  a 
wooden  case  or  cupboard  in  the  telegraph  office.  For  some  time  she 
had  been  missing  money  from  the  pouch.  She  went  for  an  officer,  who 
came,  and  she  and  appellant  explained  the  situation,  and  it  was  then 
and  there  agreed  between  them  that  some  coin  should  be  marked  and 
left  in  the  pouch,  and  if  any  of  it  was  missing  the  officer  should  be 
notified  and  make  search.  The  officer  testified  that  he  thinks  at  this 
meeting  they  told  him  who  they  suspected  of  taking  the  money,  but  is 
not  positive.  A  morning  or  two  afterwards  more  money  was  missing, 
and  appellant  went  to  the  jail  and  notified  the  officer  of  the  money 
being  missing,  and  urged  immediate  action.  He  told  the  officer  that 
appellee  was  suspected,  as  he  slept  in  the  office,  and  no  one  else  had  a 
chance  to  get  at  the  money.  The  officer  was  requested  to  go  to  the  ex- 
press office,  which  he  did,  and  when  he  got  there  appellee  was  out  de- 
livering packages.  The  Begans  told  him  that  they  expected  it  was  too 
late — appellee  would  Jikely  make  way  with  the  marked  money.  When 
appellee  returned  the  officer  arrested  him,  and  told  him  he  was  accused 
of  getting  some  money,  and  he  (officer)  would  have  to  search  him  and 
try  to  see  about  the  matter.  The  officer  told  him  "the  way  those  things 
were,  and  it  seemed  that  he  wanted  it  cleared  up,  and  seemed  to  be  will- 
ing to  convince  me  that  he  wasn^t  the  man.*'  The  officer  searched 
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through  appellee's  pockets  and  found  thirty  or  thirty-five  cents.  He 
then  searched  where  he  slept^  looked  through  all  his  clothing,  and 
every  place  where  he  thought  it  was  probable  to  hide  away  anything. 
He  found  eight  or  nine  dollars  in  some  clothes  hanging  in  the  room, 
of  which  appellee  had  told  him.  None  of  the  marked  money  was  found. 
The  search  took  ten  or  fifteen  minutes  time.  Before  the  search  of  ap- 
pellee was  made,  no  complaint  was  filed  nor  warrant  issued.  After  the 
search  Began  refused  to  make  affidavit  against  appellee,  even  on  infor- 
mation and  belief.  The  officer,  however,  swore  out  a  warrant,  and  held 
appellee  thereunder  for  several  hours,  when  he  was  released.  It  after- 
wards developed  that  another  party  had  stolen  the  money. 

We  are  of  the  opinion  that  the  evidence  warrants  the  verdict.  The 
arrest  and  search  of  appellee  was  absolutely  unwarranted,  there  being 
no  authority  reposed  in  the  officer  to  so  act.  His  acts,  therefore,  were 
illegal,  and  he  is  legally  responsible  in  damages  for  such  illegal  acts. 
Appellant  having  instigated  and  procured  said  officer  to  commit  said 
unauthorized  acts,  he  became  liable  for  such  damages  as  appellee  sus- 
tained by  reason  of  appellee's  unlawful  arrest  and  search. 

Appellant  contends  that  he  was  justified  by  the  circumstances  in 
suspecting  the  appellee  of  being  the  party  who  had  taken  the  money. 
Be  this  as  it  may,  the  proof  shows  that  his  suspicion  was  unfounded, 
and  that,  if  he  desired  redress,  he  should  have  pursued  a  legal  course, 
which  was  not  done.  Nor  does  the  fact  that  appellee  said  he  was  will- 
ing to  be  searched  relieve  the  appellant  of  liability.  The  appellee  only 
expressed  himself  as  being  willing  to  be  searched  after  the  illegal  ar- 
rest. To  have  objected  then  would  have  been  useless,  besides  placing 
him  in  an  embarrassing  position.  It  would  have  increased  the  belief  or 
suspicion  of  his  guilt,  and  his  expressing  willingness  was  only  to  con- 
vince them  that  he  was  innocent.  Such  a  proceeding  must  be  humil- 
iating to  any  one,  and  the  testimony  of  appellee  shows  this  to  have  been 
the  effect  on  him,  and  he  was  placed  in  the  dilemma,  if  objecting,  of 
strengthening  the  suspicion  of  guilt.  (Coffin  v.  Varila,  8  Texas  Civ. 
App.,  417,  27  S.  W.  Bep.,  956;  Wolf  v.  Ferryman,  82  Texas,  112; 
Karner  v.  Stump,  12  Texas  Civ.  App.,  460,  34  S.  W.Bep.,  656.) 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


E.  B.  Williamson  et  al.  v.  Gulp,  Colorado  &  Santa  Pb  Bailway 

Company. 

Decided  June  3,  1905. 

1. — Railroads — ^Bridge   Abutment   Attraoting   Cliildren— Implied   layitation. 

Railroad  bridge  abutments  are  ro  common,  and  in  sucb  general  use  in  the 
operation  of  railroads,  that,  when  erected  on  the  right  of  way,  they  can  not  be 
said  to  furnish  any  evidence  of  an  invitation  to  the  public  or  children  to  go 
upon  them,  although  they  may  be  calculated  to  attract. 

8. — Same — Stone  Abutments  with  Steps — Crossing. 

Where  the  slope  of  railroad  abutment,  built  of  stone,  was  constructed  with 
recess  steps,  it  did  not,  in  the  absence  of  evidence  that  this  is  not  the  usual  and 
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ordinary  way  of  constructing  the  same,  show  an  invitation,  express  or  implied, 
to  make  use  of  the  steps  as  a  stairway  and  for  crossing  the  traclc  there. 

3. — Same — ^License  for  Crossing. 

The  fact  that  there  was  a  well-beaten  path  over  the  right  of  way  connect- 
ing with  the  abutment,  which  was  used  by  tne  public  in  crossing  the  railroad  at 
that  point,  did  not,  in  the  absence  of  evidence  of  such  use  as  would  amount  to  a 
license,  show  permission  by  the  railway  company  for  the  use  of  its  right  of  way 
for  a  crossing  there,  nor  did  the  failure  to  extend  its  right-of-way  fence  there, 
so  as  to  include  the  abutment,  show  an  intention  to  make  a  crossing  of  the 
abutment. 

4. — Same — Child  at  Tr^paiier. 

Plaintiff's  son  being  a  trespasser,  and  not  a  licensee,  in  going  upon  the  abut- 
ment, from  which  he  fell,  defendant  owed  him  no  duty  except  to  avoid  wilfully 
injuring  him. 

Error  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Richard  Morgan. 

Morris  £  Crow,  for  plaintiffs  in  error. — A  corporation  is  liable  for 
damages  for  placing  dangerous  or  attractive  machinery  or  structures, 
alluring  to  children,  on  its  premises,  near  a  public  place,  with  no  pro- 
tection from  danger,  and  thus  giving  express  or  implied  invitation  to 
the  public  to  use  same.  Evansich  v.  Santa  Fe  Rv.  Co.,  57  Texas,  126; 
Railway  Co.  v.  Stout,  17  Wall.,  657;  Houston  &  T.  C.  Ry.  v.  Simpson, 
60  Texas,  103;  Missouri,  K.  &  T.  Ry.  v.  Edwards,  90  Texas,  65;  San 
Antonio  &  A.  P.  Ry.  v.  Morgan,  58  S.  W.  Rep.,  544;  San  Antonio  & 
A.  P.  Ry.  V.  Morgan,  92  Texas,  98-103;  Santa  Fe  Ry.  Co.  v.  McWhirter, 
77  Texas,  356 ;  San  Antonio  &  A.  P.  Ry:  v.  Skidmore,  65  S.  W.  Rep., 
215;  Ollis  V.  Houston,  E.  &  W.  T.  Rv.,  73  S.  W.  Rep.,  30;  Aver  v.  Mis- 
souri, K.  &  T.  Ry.,  73  S.  W.  Rep.,  535 ;  Harper  v.  Kopp,  73  S.  W.  Rep., 
1127;  St.  Louis  S.  W.  Ry.  v.  Shiflet,  94  Texas,  131-139;  Dublin  Cotton 
Oil  Co.  V.  Jarrard,  91  Texas,  189. 

Alexander  &  Thompson,  for  defendant  in  error. — The  court  properly 
sustained  the  general  demurrer  to  plaintiiTs*  petition,  because  no  case 
was  stated  therein  fixing  any  liability  upon  defendant  in  error.  Dob- 
bins V.  Missouri,  K.  &  T.  Ry.  Co.,  91  Texas,  60,  41  S.  W.  Rep.,  62,  and 
authorities  cited;  St.  Louis  S.  W.  Ry.  Co.  v.  Shiflet,  11  Texas  Ct.  Rep., 
490. 

BOOKHOUT,  Associate  Justice. — This  is  an  action  for  damages 
brought  by  plaintiffs  in  error  against  defendant  in  error  for  causing 
the  death  of  plaintiffs'  minor  son.  The  trial  court  sustained  a  general 
demurrer  to  the  first  amended  petition  of  plaintiffs,  and  they  declining 
to  amend ;  the  court  dismissed  the  suit,  rendering  judgment  for  defend- 
ant, and  from  this  action  plaintiffs  prosecute  this  writ  of  error. 

The  petition  alleged  that  defendant  owns  and  operates  a  railroad  in 
Dallas  County  which  runs  through  the  city  of  Dallas  and  city  of  Oak 
Cliff,  and  on  or  about  July  — ,  1900,  constructed  a  bridge  on  its  right 
of  way  across  Cedar  Creek  in  Oak  Cliff,  in  a  thickly  settled  and  popu- 
lous part  of  said  city,  near  and  north  of  the  paper  mill.  That  the  abut- 
ments to  said  bridge  are  about  thirty  feet  high  above  the  creek,  built 
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of  square  or  oblong  stones,  and  so  constructed  as  to  form  stone  steps 
leading  up  each  side  from  the  outer  edge  of  the  base  of  the  dump  up  to 
the  track  of  said  railway,  forming  a  most  attractive,  beautiful  and  fas- 
cinating stairway  leading  up  the  embankment,  overlooking  the  spark- 
ling stream  below  as  an  overhanging  precipice,  and  looking  across  said 
railroad,  forming  a  most  attractive  and  inviting  footpath  and  roadw^ay 
for  pedestrians  to  cross  the  railroad  at  said  point,  whereby  an  invita- 
tion direct  and  implied  was  extended  by  defendant  to  the  public  and 
the  child  mentioned  to  use  said  stairway  as  a  crossing  of  said  railroad 
at  said  point. 

That,  at  the  time  the  child  was  injured,  there  was  a  well-beaten  path 
across  defendant's  roadway  at  said  point,  used  by  the  public,  and  con- 
nected with  said  stairway  leading  over  said  railroad  dump;  that  the 
fence  extends  along  the  right  of  way  of  defendant  to  said  stairway,  but 
not  across  same,  leaving  negligently  an  open  way,  and  invitation  by  de- 
fendant to  the  public  and  the  said  child  to  use  said  stairway,  and  it 
was  so  used  by  the  public  at  the  time  said  child  was  injured.  That  on 
the  precipice  side  of  said  stairway  there  was  no  railing  or  obstruction 
whatever  to  prevent  a  person  crossing  from  falling  overboard,  and  th6 
same  was  negligently  omitted,  and  any  one  crossing  said  stairway  who 
might  lose  his  balance  was  sure  to  fall  on  the  hard  rocks  and  gravel  at 
the  bed  of  the  stream  underneath  same,  which  at  the  highest  point  of 
the  stairway  was  about  thirty  feet  high.  That  said  stairway  was  fas- 
cinating and  dangerous,  and  was,  on  the  route  along  the  railroad  bed 
and  down  said  stairway  along  a  path,  in  common  use  by  the  public 
leading  to  South  Oak  Cliflf,  known  as  Thomas's  Hill,  and  to  a  pond  to 
which  people  commonly  resorted  for  the  purpose  of  catching  fish.  That 
all  of  said  facts  w^ere  known  to  the  defendant,  or,  by  reasonable  dili- 
gence, could  have  been  known  to  it,  and  it  negligently  and  knowingly 
constructed  and  so  maintained  said  stairway  as  an  open  unobstructed 
way  across  its  right  of  way,  knowing  it  w-as  in  use  by  the  public,  and 
that  it  was  attractive  and  dangerous,  and  without  any  notice  to  the  pub- 
lic of  its  dangerous  nature  and  character,  whereby  there  was  a  direct 
and  implied  invitation  to  use  said  stairway  and  an  intention  to  injure 
those  who  might  use  it.  That  on  June  6,  1902,  George  Dewey  William- 
son, son  of  plaintiffs,  four  years  of  age,  on  said  direct  or  implied  invi- 
tation of  defendant,  was  attempting  to  walk  down  said  stone  steps  of 
said  abutments,  when  he  lost  his  balance  and  fell  a  distance  of  about 
twenty-five  feet  on  the  dry  stone  bottom  of  the  bank  of  said  creek,  and 
received  injuries  from  the  effects  of  which  he  died  in  about  eight  hours. 
That  he  was  attracted  to  said  stone  steps  by  the  direct  or  implied  invi- 
tation of  defendant  and  his  childish  inclination  to  w^alk  or  play  thereon, 
and  while  going  on  the  path  from  the  railroad  down  said  stairway  to  a 
fish  pond  beyond.  That  the  dangerous  nature  of  said  steps  rendered 
them  attractive,  but  a  dangerous  place  for  children,  and  this  fact  was, 
or  ought  to  have  been,  known  by  defendant.  That  at  the  time,  and  be- 
fore said  injury,  plaintiffs  were  new  comers  in  said  neighborhood,  and 
had  no  knowledge  whatever  of  said  steps,  and  did  not  know  of  their  at- 
tractive or  dangerous  condition.  That  said  bridge  is  located  near  a 
large  number  of  residences,  and  the  children  from  that  locality  fre- 
quently go  there  to  play  and  walk  over  said  steps,  and  there  was  then  no 
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notice  posted  warning  against  trespassing  on  said  premises.  That  said 
child,  being  of  tender  years,  was  not  guilty  of  negligence  in  going  on 
said  steps,  and  it  was  accompanied  by  a  brother  eleven  years  old  and 
a  sister  nine  years  old,  all  going  fishing,  and  these  children  were  of 
tender  years,  and  not  of  suflScient  discretion  to  know  the  danger  of  going 
down  said  steps,  and  were  not  guilty  of  negligence  in  allowing  said  in- 
jured child  to  go  on  same,  and  plaintiffs  had  no  knowledge  whatever  of 
said  piers,  or  that  their  children  would  go  down  same  on  their  way  to 
said  fish  pond,  and  were  not  guilty  of  negligence  in  allowing  same. 
Plaintiffs  claim  damages  in  the  sum  of  $20,000. 

The  question  presented  is,  did  the  court  err  in  sustaining  a  general 
demurrer  to  the  petition?  The  material  allegations  of  the  petition  are, 
in  substance,  that  defendant's  railroad  on  each  side  of  Cedar  Creek  in 
Oak  Cliff  is  built  on  a  dump,  and  that  in  constructing'  a  bridge  over 
said  creek  the  defendant  erected  abutments  of  stone,  so  laid  as  to  form 
stone  steps  leading  from  the  base  of  the  dump  up  to  the  railway  track 
on  each  side;  that  from  the  top  of  the  abutments  to  the  bed  of  the 
creek  is  about  thirty  feet.  That  there  was  a  well-beaten  path  across  de- 
fendant's railway  at  said  point,  used  by  the  public,  and  connecting  with 
said  stairway  leading  over  said  dump,  and  that  these  steps  formed  "a 
most  attractive,  beautiful  and  fascinating  stairway  leading  up  the  em- 
bankment, overlooking  the  sparkling  stream  below  as  an  overhanging 
precipice,  and  looking  across  said  railroad,  forming  a  most  attractive 
and  inviting  footpath  and  roadway  for  pedestrians  to  cross  the  railroad 
at  said  point,  whereby  an  invitation,  direct  and  implied,  was  extended 
by  defendant  to  the  public  and  the  child  mentioned  to  use  said  stairway 
as  a  crossing  of  said  railroad  at  said  point.'' 

It  was  further  alleged  that  there  was  a  fence  extending  along  the 
right  of  way  of  defendant  to  said  stairway,  but  that  it  did  not  extend 
across  the  same,  and  that  this  was  an  invitation  to  the  public  and  to 
plaintiffs'  child  to  use  said  stairway.  It  was  shown  that  there  was  no 
railing  or  other  obstruction  on  the  precipice  side  of  said  abutments  to 
prevent  a  person  from  falling  over  the  same. 

The  petition  did  not  show  that  this  abutment  was  constructed  in  any 
manner  different  from  the  ordinary  railroad  bridge  abutment  where 
the  track  is  built  on  a  dump,  or  that  this  bridge  abutment  is  not  the 
same  as  the  usual  bridge  abutments  of  all  railroads.  The  abutment 
was  on  the  defendant's  right  of  way. 

Are  these  facts  sufficient  to  show  an  invitation  to  the  public  and  to 
the  plaintiffs'  child  to  go  upon  or  cross  over  this  bridge  abutment?  The 
rule  established  in  this  State  is  that,  where  the  owner  maintains  upon 
his  premises  something  which,  on  account  of  its  nature  and  surround- 
ings, is  especially  and  unusually  calculated  to  attract,  and  does  attract 
another,  the  court  or  jury  may  infer  that  he  intended  it  as  an  invitation 
to  the  public  to  enter  upon  such  premises.  But  where  the  owner  makes 
such  use  of  his  property  as  others  ordinarily  do  throughout  the  country, 
there  is  not,  in  legal  contemplation,  any  evidence  from  which  a  court 
or  jury  may  find  that  he  had  invited  the  party  injured  thereon,  though 
it  be  conceded  that  his  property,  or  something  thereon,  was  calculated  to 
and  did  attract.    (Bailway  Co.  v.  Morgan,  92  Texas,  98.) 
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The  fact  that  the  slope  of  the  abutment  was  constructed  with  recess 
steps,  in  the  absence  of  evidence  that  this  is  not  the  usual  and  ordinary 
way  of  constructing  the  same,  does  not  show  an  invitation,  express  or 
implied,  to  make  use  of  the  steps  as  a  stairway.  Railway  bridge  abut- 
ments, whether  constructed  on  a  grade  or  on  a  dump,  are  so  common, 
and  in  such  general  use  in  the  operation  of  railroads,  that,  when  erected 
on  the  railway  right  of  way,  they  can  not  be  said  to  furnish  any  evi- 
dence of  an  invitation  to  the  public  or  children  to  go  upon  the  same. 
(Railway  Co.  v.  Edwards,  90  Texas,  65;  Dobbins  v.  Railway,  91  Texas, 
60.) 

The  facts  alleged  do  not  show  an  implied  invitation  to  plaintiifs' 
child  to  go  upon  said  bridge  abutment. 

Again,  it  is  insisted  that  there  was  a  well-beaten  path  over  the  right 
of  way  connecting  with  said  abutment,  which  was  used  by  the  public 
in  crossing  th^  railroad  at  said  point.  No  such  use  of  this  pathway  by 
the  public  was  shown  as  would  justify  the  conclusion  that  a  person 
crossing  the  track  over  such  pathway  was  a  licensee.  No  express  or  im- 
plied permission  on  the  part  of  the  railroad  company  for  the  use  of  its 
right  of  way  for  a  crossing  was  shown.  (Railway  Co.  v.  Shiflet,  11 
Texas  Ct.  Rep.,  490,  83  S.  W.  677.)  The  failure  to  extend  the  right 
of  way  fence  so  as  to  include  the  abutment  to  the  bridge  did  not  show 
an  intention  to  make  a  crossing  of  the  bridge  abutment.  The  fact  that 
no  railing  was  placed  on  the  precipice  side  of  the  abutment  would  tend 
to  negative  such  a  conclusion. 

Plaintiffs  in  error's  child  not  being  a  licensee,  but  a  trespasser,  in  en- 
tering upon  the  bridge  abutment,  the  defendant  in  error  only  owed  him 
the  duty  to  avoid  wilfully  inflicting  injury  to  him.  We  conclude  that 
the  demurrer  to  the  petition  was  properly  sustained,  and  the  judgment 
is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


International  &  Great  Northern  Railway  Company  v.  Job  Still. 

Decided  June  7,  1905. 

1. — ^Fellow  Servants — ^Eailroad  Employes — Statute  Construed. 

Where  several  railroad  employes,  eonstituting  a  bridge  gang,  and  under  the 
direction  of  a  single  foreman,  were  divided  into  two  squads  and  ordered  to  re- 
move bales  of  cotton  from  one  side  to  the  other  of  a  platform  then  being  re- 
paired, each  squad  separately  moving  a  bale,  and  one  of  such  employes  was  in- 
jured l)y  reason  of  those  in  the  other  squad  rolling  a  bale  of  cotton  against  him, 
the  injured  employe  and  the  others  were  not  fellow  servants,  since  Uie  statute 
provides,  with  reference  to  railroad  employes,  that,  in  order  to  be  fellow  serv- 
ants, they  must  be  engaged  in  the  same  character  of  work  and  also  at  the  same 
piece  of  work.  (Rev.  Stats.,  arts.  4560  f,  4560  g,  as  amended  by  Laws  1897, 
p.  14.) 

2. — Same— Negligence— Issues  of  Law  and  Pact. 

The  facts  as  to  the  relation  of  the  injured  employe  to  h'3  coemployes  being 
undisputed,  the  question  whether  they  were  fellow  servants  was  one  of  law; 
but  the  question  of  negligence  on  the  part  of  his  coemployes,  in  rolling  the  bale 
of  cotton  against  him,  was  an  issue  for  the  jury. 
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8.— Same — Statute  Comtitntioiial 

The  Texas  fellow-servants  statute,  relating  to  railway  employes,  is  consti- 
tutional, and  not  in  violation  of  the  Fourteenth  Amendment. 

4. — Same— Heffllffenee  of  Foreman — ^Iiiue  Vot  Baited. 

It  was  reversible  error  for  the  charge  to  submit  to  the  jury  the  issue  of  neg- 
ligence on  the  part  of  the  foreman  of  the  gang  where  the  evidence  was  not  suffi- 
cient to  raise  that  issue,  since  it  showed  merely  that  he  directed  the  men  to 
move  the  bales  of  cotton,  and  that  he  was  not  present  at  the  time  of  the  injury. 

Appeal  from  the  District  Court  of  Busk.  Tried  below  before  Hon. 
Biehard  B.  Levy. 

N,  A.  Stedman  and  Oould  &  Morris,  for  appellant. — 1.  PlaintiflF  and 
his  companion,  and  the  men  who  were  engaged  in  rolling  the  bale  of 
cotton  behind  them  were,  at  the  time  of  the  accident,  engaged  in  the 
common  service  of  the  defendant,  and  while  so  employed  they  were  in 
the  same  grade  of  employment,  and  were  doing  the  same  character  of 
work  and  service,  and  were  working  at  the  same  time  and  place,  and  at 
the  same  piece  of  work,  and  to  a  common  purpose,  and  were,  therefore, 
fellow  servants,  for  the  negligence  of  whom  the  plaintiff  was  not  enti- 
tled to  recover.  Bev.  Stats,  of  1895,  art.  4560  h ;  Gulf,  C.  &  S.  F.  By. 
Co.  V.  Howard,  80  S.  W.  Bep.,  229 ;  Galveston,  H.  A  S.  A.  By.  Co.  v. 
Cloyd,  78  S.  W.  Bep.,  45;  Lakey  v.  Texas  &  P.  By.  Co.,  75  S.  W.  Bep., 
566. 

2.  The  Act  of  June  18,  1897,  is  unconstitutional  and  void  by  violat- 
ing that  portion  of  section  1  of  the  Fourteenth  Amendment  of  the  Con- 
stitution of  the  United  States  which  prohibits  any  State  from  denying 
any  i)erson  within  its  jurisdiction  the  equal  protection  of  the  law. 
Sec.  1,  14th  Amend.,  Const,  of  TJ.  S.;  Gulf,  C.  &  S.  F.  Bv.  Co.  v.  Ellis, 
165  U.  S.,  150;  C,  K.  &  W.  By.  Co.  v.  Pontius,  157  U/S.,  209;  Mis- 
souri, K.  &  T.  By.  Co.  V.  Freeman,  79  S.  W.  Bep.,  9. 

Johnson  &  Edwards,  for  appellee. — 1.  Appellant's  servants,  who 
rolled  the  bale  of  cotton  upon  appellee  and  injured  him,  were  not  his 
fellow  servants;  appellee  and  said  other  servants  were  not  working  to- 
gether at  the  same  piece  of  work  when  appellee  was  injured.  Sayles* 
Civ.  Stats.,  art.  4560  h;  Fellow-servants  Act  of  June  18,  1897;  Long 
V.  Bailway  Co.,  94  Texas,  53. 

2.  Our  Fellow-servants  Act  is  the  rightful  exercise  of  the  power  of 
the  State  to  select,  distinguish  and  classify  objects  of  legislation,  and, 
all  persons  similarly  situated,  and  falling  within  the  same  category, 
being  treated  with  equality,  the  Act  is  not  a  denial  of  the  equal  protec- 
tion of  the  law  nor  repugnant  to  the  Fourteenth  Amendment  of  the 
Federal  Constitution.  Campbell  v.  Cook,  24  S.  W.  Bep.,  977;  Camp- 
bell V.  Cook,  86  Texas,  630;  Tullis  v.  Bailway  Co.,  175  TJ.  S.,  348: 
Callahan  v.  Bailwav  Co.,  71  S.  W.  Bep.,  208,  affirmed,  194  U.  S.,  628; 
Bailwav  Co.  v.  Matthews,  174  U.  S.,  96;  Bailway  Co.  v.  Herrick,  127 
TJ.  S.,"210;  Bailway  Co.  v.  Mackev,  127  TJ.  S.,  205;  Bailwav  Co.  v. 
Miller,  90  Ga.,  571,  16  S.  E.  Bep.,  939 ;  Bavbum  v.  Bailwav  Co.,  74 
Iowa,  637,  35  N.  W.  Bep.,  606 ;  Ditbemor  v.  Bailway  Co.,  47  Wis.,  138, 
2  N.  W.  Bep.,  69;  Herrick  v.  Bailwav  Co.,  31  Minn.,  11,  16  N.  W.  Bep., 
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413;  Railway  Co.  v.  Haley,  25  Kan.,  35;  State  v.  Smith,  58  Minn.,  35, 
50  N.  W.  Rep.,  545;  State  v.  Nelson,  52  Ohio,  88,  39  N.  E.  Rep.,  22; 
Carroll  v.  Railway  Co.,  88  Mo.,  239,  59  Am.  Dec.,  382. 

GILL,  Associate  Justice. — The  appellee  sued  the  appellant  rail- 
way company  for  damages  for  personal  injuries  sustained  by  him,  and 
in  a  jury  trial  procured  a  verdict  and  judgment,  from  which  the  de- 
fendant company  has  appealed.  Plaintiff's  action  was  based  on  the 
alleged  negligence  of  the  defendant's  servants  in  rolling  a  bale  of  cot- 
ton on  his  foot  while  he,  in  the  service  of  the  company,  was  engaged  in 
rolling  a  different  bale,  and  also  on  the  alleged  negligence  of  the  fore- 
man in  superintendence  of  the  work,  in  failing  to  exercise  care  to  avert 
the  injury. 

The  defendant  answered  by  general  denial,  a  plea  of  contributory 
negligence,  and  that  the  accident  was  due  to  the  negligence  of  those 
who  were  fellow  servants  of  plaintiff. 

Appellee  was  a  member  of  a  ^Tjridge  gang"  in  the  service  of  appel- 
lant, and  in  March,  1903,  was  injured  under  the  following  circum- 
stances :  The  bridge  gang,  under  direction  of  its  foreman,  were  engaged 
in  repairing  appellant's  cotton  platfonn  at  the  town  of  Kilgore.  There 
were  about  twenty-five  bales  of  cotton  on  the  north  portion  of  the  old 
platform,  and  the  workmen  first  reconstructed  and  repaired  the  south 
half  or  portion  of  the  platform,  leaving  an  open  space  about  six  feet 
wide  between  the  new  and  the  old  portions.  They  bridged  this  space 
with  planks  and  undertook  with  their  hands  to  roll  the  bales  of  cotton 
onto  the  new  portion  of  the  platform,  in  order  to  reconstruct  and  re- 
pair the  other  portion.  The  men  were  not  supplied  with  cotton  hooks 
or  other  implements  with  which  to  handle  the  cotton.  The  foreman 
directed  five  members  of  his  crew  to  move  the  cotton,  and  he  divided 
these  into  two  separate  squads  by  directing  appellee  and  one  Gus  Little 
to  act  together,  and  roll  the  same  bale,  and  the  other  three  men  to  act 
together  and  roll  a  separate  bale.  Appellee  and  Gus  Little,  working  to- 
gether, and  rolling  one  bale  at  a  time,  had  rolled  about  five  bales  onto 
the  completed  part  of  the  platform,  and  the  other  three  men,  working 
together  and  rolling  one  bale  at  a  time,  had  rolled  about  five  bales  onto 
the  completed  part  of  the  platform,  when  appellee  was  injured.  Ap- 
pellee and  Gus  Little  always  rolled  the  same  bale  together,  no  other 
person  aiding  them,  and  the  other  three  men  always  rolled  the  same 
bale  together,  neither  appellee  nor  Little  aiding  them.  Appellee  and 
Little  were  always  in  front  with  their  bales,  the  other  three  men  rolling 
their  bales  along  behind  them.  On  the  unrepaired  portion  of  the 
platform  was  a  post  supporting  the  corner  of  a  small  shed,  and  the  men 
in  rolling  the  cotton  had  to  stop  at  or  near  this  post  each  time  and 
turn  the  bales,  by  lifting  or  sliding  the  end  around,  so  as  to  get  them 
in  position  to  be  rolled  directly  across  the  planks;  and  this  had  been 
done  by  appellee  and  Little  and  by  the  other  three  men  with  each  re- 
spective bale. 

After  each  squad  had  rolled  about  five  bales  of  the  cotton  on  to  the 
new  portion  of  the  platform,  appellee  and  Little  were  rolling  another 
bale,  and,  reaching  this  post,  halted  an  instant  to  turn  the  bale  by 
sliding  its  end;  appellee  was  stooping  to  take  hold  of  the  bale  again. 
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with  one  foot  behind  the  other  and  resting  on  the  toe,  when  the  other 
three  men,  rolling  a  separate  bale,  rolled  the  same  up  behind  appellee 
and  rolled  it  against  him  and  it  fell  upon  his  leg  and  foot,  severely 
injuring  him.  The  foreman  was  not  immediately  present  at  the  time 
of  the  accident,  but  had  started  or  gone  to  the  business  portion  of  the 
little  town  where  the  accident  occurred. 

It  is  apparent  from  the  facts  stated  that  the  negligence  of  those 
who  rolled  the  bale  on  plaintiff's  foot  was  an  issue  for  the  jury.  Wliether 
they  were  fellow  servants  of  plaintiff  is  a  question  of  law,  the  facts 
as  to  their  relation  to  him  being  undisputed. 

The  appellant  assails  the  judgment  upon  four  distinct  grounds: 
First.  That  there  was  no  evidence  of  negligence  on  the  part  of  de- 
fendant's servants  in  rolling  the  bale  of  cotton  against  plaintiff's  foot. 
Second.  The  employes  rolling  the  bale  which  caused  the  accident  were 
fellow  servants  of  plaintiff,  and  this  notwithstanding  the  fellow  servants 
law  as  amended  by  the  Act  of  1897.  Third.  That  if  the  Act  in  question 
be  construed  to  apply  to  work  of  the  character  of  that  in  which  plain- 
tiff was  engaged  at  the  time  of  the  accident,  the  Act  is  obnoxious  to 
the  Federal  Constitution.  Fourth.  The  court  erred  in  submitting  to 
the  jury  the  issue  of  the  foreman's  negligence  because  there  was  no 
evidence  to  authorize  its  submission. 

We  have  already  disposed  of  the  first  objection  in  stating  that  the 
issue  was  presented  by  the  evidence. 

The  second  objection  presents  a  question  of  greater  diflSculty.  By 
the  common  law,  as  construed  by  our  Supreme  Court,  all  persons  en- 
gaged in  the  service  of  the  same  master  and  working  to  a  common 
purpose,  whether  or  not  they  were  in  the  same  grade  of  service  or  in  the 
same  department,  and  however  widely  their  service  might  be  separated, 
were  fellow  servants  within  the  rule  which  exempted  the  master  from 
liability  to  one  for  the  negligence  of  another.  Railway  Companv  v. 
Welch,  72  Texas,  298.  "     ' 

Against  the  rule  thus  broadly  stated  and  as  broadly  applied,  our  Su- 
preme Court  had  begun  to  protest,  it  being  manifest  that  in  many  cases 
under  conditions  now  existing  in  many  departments  of  business  and 
commerce  such  rcjssons  as  might  justify  the  doctrine  generally  had 
ceased  to  exist.  The  rule,  however,  was  too  well  defined  and  too  firmly 
established  to  be  set  aside  by  the  courts.    Welches  Case,  supra. 

By  the  Act  of  March  10,  1891,  the  rule  as  applied  to  railway  com- 
panies was  modified  so  that  in  order  to  make  their  employes  fellow 
servants  they  must  be  engaged  in  the  common  service  of  the  master; 
in  the  same  grade  of  the  service,  neither  being  in  superintendence  over 
the  other;  engaged  in  the  same  department  of  service,  working  to  a 
common  purpose,  and  working  together  at  the  same  time  and  place. 

A  further  change  was  made  by  the  Act  of  June  18,  1897,  which  in 
effect  added  two  other  elements  to  the  provisions  of  the  Act  of  1891, 
so  that  in  addition  to  the  requirements  of  that  Act  employes  of  rail- 
way companies,  in  order  to  come  within  the  fellow  servant  rule,  must 
be  engaged  in  the  same  character  of  work,  and  must  be  working  to- 
gether at  the  same  piece  of  work. 

It  is  thus  apparent  that  for  reason?  which  the  Legislature  regarded 
as  sufficient  the  fellow  servant  doctrine  as  defined  by  our  courts  was 
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restricted  within  a  very  narrow  compass  when  applied  to  the  employes 
of  railway  companies.  The  amendment  must  be  held  to  have  added 
some  practical  provision  to  the  law  then  in  force^  or  its  passage  would 
have  been  meaningless.  Under  the  Act  of  1891  the  plaintiff  in  this 
case  would  have  clearly  come  within  its  provisions,  for  he  and  those 
who  rolled  the  cotton  on  his  foot  were  in  the  common  service  of  the 
master.  They  were  in  the  same  grade  of  service.  They  were  engaged 
in  the  same  department  of  service.  They  were  working  for  a  common 
purpose  and  working  together  at  the  same  time  and  place.  The  plain- 
tiff's case  contains  at  least  one  of  the  additional  elements  of  the  law 
of  1897.  He  and  those  who  injured  him  were  engaged  in  the  same 
character  of  work.  But  they  were  not  working  together  at  the  same 
piece  of  work.  The  foreman  had  directed  plaintiff  and  another  to  aid 
each  other  in  moving  each  bale  of  cotton  which  fell  to  their  lot  to 
handle  on  the  occasion  in  question.  The  foreman  had  directed  three 
of  his  companions  to  aid  each  other  in  the  handling  of  each  bale  which 
fell  to  their  lot  to  move.  In  this  sense  the  moving  of  each  separate 
bale  was  a  separate  task,  and  it  was  not  contemplated  either  that  the 
three  should  aid  the  two,  or  the  two  the  three.  The  work  was  separable 
into  pieces  and  seems  to  fall  within  the  purpose  of  the  law.  We  fully 
realize  that  in  applying  the  language  of  the  Act  to  the  infinite  variety 
of  situations  which  may  arise  many  difficulties  will  be  presented,  but 
if  we  are  right  in  our  conclusion  that  the  Legislature  had  in  mind 
not  only  a  piece  of  work  in  the  general  sense  of  the  phrase,  when  ap- 
plied to  a  whole  which  might  consist  of  many  parts,  but  also  any  one  of 
those  separable  parts  when  being  separately  handled  or  treated,  it  seems 
to  us  the  case  before  us  is  typical. 

The  Act  came  up  for  construction  in  Long's  Case,  94  Texas,  53. 
There  the  members  of  a  section  gang  were  returning  their  tools  to 
the  tool  house  at  the  close  of  a  day's  work.  Some  were  carrying  them 
on  a  handcar  while  others  walked  down  the  track  with  the  implements 
in  their  hands.  One  of  the  latter  was  injured  by  the  negligence  of 
those  operating  the  handcar.  It  was  held  that  the  injured  man  was 
not  a  fellow  servant  of  those  operating  the  handcar.  The  ground  on 
which  the  discussion  was  based  was  that  the  character  of  the  work 
being  done  by  those  on  the  handcar  was  different  from  that  being  done 
by  those  who  were  walking,  but  the  opinion  was  also  expressed  that 
those  carrying  the  tools  by  means  of  the  handcar  were  engaged  on  a 
different  piece  of  work,  and  the  trend  of  the  mind  of  the  court  is 
further  indicated  by  the  following  expression:  "But  it  would  seem 
that  an  employe  who  was  carrying  one  or  more  tools  without  the 
aid  of  another  was  engaged  in  a  different  piece  of  work  from  that 
which  was  being  done  by  any  one  of  his  coemployes." 

The  case  cited  strongly  supports  our  conclusion  in  the  present  case, 
even  if  the  language  quoted  be  disregarded  as  mere  dicta,  for  in 
holding  that  men  who  had  occupied  the  relation  of  fellow  servants 
during  the  entire  working  day  ceased  to  be  such  when  by  different 
methods  and  in  different  ways  they  were  engaged  in  the  common  task 
of  returning  the  tools  to  the  tool  house,  it  was  in  effect  decided  that 
the  statute  applied  to  parts  of  an  entire  task  when  the  task  was 
separable  into  smaller  parts  capable  of  independent  handling. 
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Appellant  cites  the  cases  of  Railway  v.  Howard,  98  Texas,  513,  80 
S.  W.  Bep.,  229;  Bailway  v.  Cloyd,  78  S.  W.  Bep.,  43;  and  Ukey 
V.  Bailway,  33  Texas  Civ.  App.,  44,  75  S.  W.,  566.  In  Cloyd's  Case 
he  and  the  man  by  whose  negligence  he  was  injured  were  both  engaged 
in  wiping  the  same  engine  at  the  same  time.  They  were  in  the  same 
grade  of  employment.  It  was  very  clear*  that  they  were  engaged  in 
the  same  character  of  work  and  on  ihe  same  piece  of  work,  and  it  was 
held  that  they  were  fellow  servants. 

In  Lakey's  Case  the  injured  person  and  the  man  whose  negligence 
caused  his  injury  were  engaged  in  unloading  a  railroad  rail  from  a 
push  car.  It  was  the  Auty  of  one  to  call  out  when  the  latter  end  of 
the  rail  was  about  to  drop  from  the  car,  so  that  those  in  front  could 
drop  it  at  the  same  time.  The  man  whose  duty  it  was  to  call  out,  neg- 
ligently failed  to  call,  and  his  co-servant  was  injured  by  the  fall  of  the 
rail.  This  court  held  them  to  be  fellow  servants  and  the  holding 
was  justified.     They  were  clearly  engaged  on  the  same  piece  of  work. 

We  are  unable  to  see  in  what  respect  Howard's  Case,  supra,  bears 
upon  the  question  one  way  or  the  other.  If  he  was  engaged  either  act- 
ually or  theoretically  in  aiding  the  men  on  the  engines  in  moving  them 
into  the  roundhouse,  they  were  all  engaged  on  the  same  piece  of  work 
and  in  the  same  character  of  work,  for  there  was  but  the  one  task, 
viz,  the  moving  of  the  engines.  We  are  of  opinion  the  trial  court  did 
not  err  in  assuming  that  the  plaintiff  and  those  who  committed  the 
act  which  injured  him  were  not  fellow  servants. 

We  shall  not  indulge  in  a  discussion  of  appellant's  point  that  the 
statute  is  unconstitutional.  Such  statutes  have  generally  been  upheld. 
Campbell  v.  Cook,  86  Texas,  630,  and  authorities  cited. 

The  objection  that  the  statute  can  not  rightly  be  held  to  .include 
the  character  of  labor  in  which  the  plaintiff  was  engaged  at  the 
time  of  his  injuries  without  doing  violence  to  the  Fourteenth  Amend- 
ment is  not  without  force,  but  the  language  of  the  statute  is  general 
and  applies  in  terms  to  railway  employes  rather  than  to  the  character 
of  the  labor  in  which  they  may  engage.  It  leaves  no  room  for  construc- 
tion. No  authority  is  cited  directly  in  support  of  the  proposition,  and 
we  incline  to  think  the  distinction  insisted  on  will  not  be  made. 

The  last  objection  must  be  sustained.  The  court  committed  reversible 
error  in  submitting  the  alleged  negligence  of  the  foreman  as  a  ground 
of  recovery.  The  evidence  did  not  present  the  issue.  That  such  an 
error  is  harmful  and  requires  a  reversal  in  all  cases  in  which  the 
judgment  is  predicated  upon  issues  determined  by  the  jury,  has  been 
held  without  exception.  The  point  that  the  error  was  invited  is  not 
well  taken. 

For  the  reasons  given  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Texas  &  Pacific  Railway  Company  v.  Ira  McDoweu.. 

Decided  June  7,  1005. 

1. — Damages— Personal  Injury — Lots  of  Time. 

Evidence  (stated  in  opinion)  considered,  and  held  sufficient  to  justify  sub- 
mission, as  an  element  of  damages  recoverable  for  personal  injury  impairing 
plaintiffs  ability  to  work,  of  his  past  and  prospective  loss  of  time  from  labor 
by  reason  of  such  injuries. 

8. — Damages — Personal  Injury — Medical  Expenses. 

There  was  no  error  in  a  charge  permitting  plaintiff  to  recover  for  "reason- 
able expense  incurred  for  a  physician  and  medicine''  by  reason  of  personal  in- 
juries, where  evidence  showed  such  expenses  for  treatment  of  the  injuries  by 
the  physician  employed  therefor,  though  the  evidence  also  showed  that  anothor 
physician  was  called  in  temporarily,  but  did  not  show  whether  he  treated  the 
patient  or  made  any  charge  for  his  services;  the  instruction  in  question  did  not 
authorize  any  recovery  by  reason  of  supposed  expenses  incurred  for  the  latter's 
attendance. 

Appeal  from  the  District  Court  of  Fannin  County.  Tried  below 
before  Hon.  Ben  H.  Denton. 

T.  J.  Freeman  and  Head,  Dillard  £  Head,  for  appellant. — The  evi- 
dence was  insufficient  to  warrant  a  recovery  on  account  of  time  lost  in 
the  past  and  evidence  was  wholly  wanting  on  which  to  base  a  recovery 
for  time  that  might  be  lost  in  the  future.  The  charge  therefore  was 
unwarranted  by  tiie  evidence  and  permitted  the  jury  to  resort  to  con- 
jecture to  find  a  verdict.  Houston  &  T.  C,  Ey.  v.  Bird,  48  S.  W. 
Rep.,  756 ;  International  &  G.  N.  Ry.  Co.  v.  Simcock,  81  Texas,  503. 

The  charge  was  error  in  that  it  permits  recovery  incurred  for  rea- 
sonable expense  for  physicians,  while  the  evidence  shows  that  there 
was  a  physician,  Dr.  Gray,  who  waited  on  plaintiff  in  addition  to  Dr. 
Neel,  and  it  does  not  show  the  value  of  his  services.  The  charge  there- 
fore permits  recovery  for  this  service  without  any  evidence  to  support 
it  and  there  is  no  method  of  telling  what  amount  the  jury  allowed  for 
it.  Texas  &  P.  Ry.  v.  Taylor,  58  S.  W.  Rep.,  844;  City  of  Dallas  v. 
Jones,  93  Texas,  45;  International  &  G.  N.  Ry.  v.  Shaughnessy,  81  S. 
W.  Rep.,  1027. 

Hogg,  WaiJcins  &  Jones,  Meade  &  McOrady  and  Henry'  E.  Taylor, 
for  appellee. — The  evidence  as  to  time  lost  by  plaintiff  and  his  decreased 
ability  to  earn  money  in  the  future  was  amply  sufficient  to  justify  the 
charge.  Not  necessary  to  prove  value  of  lost  time  or  diminished  ca- 
pacity: Texarkana  &  Ft.  S.  Ry.  v.  Toliver,  84  S.  W.  Rep.,  377; 
Fordyce  v.  Withers,  1  Texas  Civ.  App.,  544.  Recovery  allowed  al- 
though part>^  not  working  at  the  time  of  the  injury :  Missouri,  K.  &  T. 
Ry.  V.  Flood,  79  S.  W.  Rep.,  1108.  Recovery  has  been  allowed  to  a 
woman  without  any  evidence  as  to  the  value  of  her  services:  Bruns- 
wig V.  White,  70  Texas,  511 ;  Gainesville,  etc.,  Ry.  v.  Lacy,  86  Texas, 
245;  Gulf,  C.  &  S.  F.  Rv.  v.  Younger,  90  Texas,  392;  Missouri,  K.  &  T. 
Rv.  v.  Vance,  41  S.  W.  Rep.,  170;  San  Antonio  T.  Co.  v.  White, 
60  S.  W.  Rep.,  324. 
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The  court  properly  charged  the  jury  that  recovery  could  be  had  for 
the  "reasonable  expenses  incurred  for  a  physician."  Only  one  physician 
having  treated  plaintiff  and  the  value  of  his  services  being  shown. 
Wheeler  v.  Tyler  S.  E.  Ry.,  91  Texas,  356;  Gulf,  C.  &  S.  F.  Rv.  v. 
Harriett,  80  Texas,  82;  Gulf,  C.  &  S.  P.  Ry.  v.  Glenck,  30  S.  W.,  278, 
9  Texas,  Civ.  App.,  606. 

EIDSOX,  Associate  Justice. — This  is  a  suit  brought  by  appellee  in 
the  court  below  against  the  appellant  to  recover  damages  in  the  sum  of 
$2,000,  for  personal  injuries  received  through  the  alleged  negligence 
of  appellant  on  the  24th  day  of  November,  1903. 

Appellant  answered  by  general  denial  and  plea  of  contributory  neg- 
ligence, and  that  appellee  and  Isaiah  McDowell  were  joint  enterprisers, 
so  that  the  negligence  of  one  was  that  of  the  other.  The  case  was 
tried  before  a  jury  and  resulted  in  a  verdict  and  judgment  for  appellee 
in  the  sum  of  $1,050. 

Appellant's  first  and  only  assignment  of  error  complains  of  the  fol- 
lowing paragraph  of  the  charge  of  the  court  below:  "If  you  should 
find  a  verdict  for  the  plaintiff  you  may,  in  estimating  the  damages, 
consider  the  physical  and  mental  suffering,  loss  of  time,  reasonable  ex- 
pense incurred  for  a  physician  and  medicine,  and  decreased  ability, 
if  any,  of  plaintiff  to  earn  money  in  the  future,  which  you  may  find 
from  the  evidence  to  have  been  the  direct  result  to  the  plaintiff  of  his 
injuries,  if  any,  and  assess  an  amount,  which  if  paid  now,  would  in 
your  judgment  be  a  fair  and  reasonable  compensation  to  him  for  the 
same." 

Appellant's  first  proposition  under  this  assignment  is  that  the  evi- 
dence was  insufficient  to  w^arrant  a  recovery  on  account  of  time  lost 
in  the  past,  and  evidence  was  wholly  wanting  on  which  to  base  a  re- 
covery for  time  that  might  be  lost  in  the  future;  and  that  therefore, 
the  charge  was  unwarranted  by  the  evidence,  and  permitted  the  jury 
to  resort  to  conjecture  to  find  a  verdict. 

We  are  of  the  opinion  that  there  is  sufficient  evidence  in  the  record 
to  authorize  a  recovery  on  account  of  time  lost  in  the  past  and  that 
which  might  be  lost  in  the  future.  Appellee  testified :  I  was  hurt  bad 
and  my  children  carried  me  away.  I  did  not  know  anything  after  that 
for  maybe  three  days;  my  physical  condition  is  such  now  that  I  can't 
do  work  like  I  did.  Maybe  I  can  hoe  for  ten  or  fifteen  minutes,  then 
this  hand  goes,  and  I  don't  know  what  you  call  it,  it  goes  like  it  was 
asleep.  My  right  arm  is  injured  all  the  way  up  to  my  shoulder;  it 
pains  me  sometimes  up  to  my  shoulder;  and  then  my  right  knee  is 
the  worst  part.  That  knee  gives  out  and  I  fall  down  sometimes. 
Before  this  injury  I  don't  know  as  I  had  a  boy  that  could  handle  me; 
I  was  stout;  I  was  in  good  health.  I  suffer  pain  now  in  my  knee 
from  that  injury.  I  was  not  that  way  before.  I  received  an  injury 
to  my  head.  Since  the  accident,  I  can  not  recollect  anything  like  I 
used  to.  My  leg  when  it  gives  way,  just  appears  like  it  is  asleep.  I 
was  able  to. do  work  of  value  before  I  was  injured;  I  could  make  a 
very  good  living;  T  hauled  wood  and  went  out  in  the  woods  and  cut 
wood,  and  such  as  that,  but  I  can't  do  that  now.  I  would  get  a  dollar 
and  a  dollar  and  fifty  cents  per  day  for  some  things,  just  owing  if  a 
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man  was  anxious  for  a  hand  or  something.  I  could  drive  my  team 
and  haul,  such  as  that.  I  would  haul  my  own  wood  and  haul  for  the 
boys  around.  I  could  work  as  good  as  anybody;  I  could  hoe  as  much 
com  and  cotton.  I  am  not  able  to  do  any  kind  of  work  or  take  exercise 
now  without  pain  and  misery.  I  can  go  out  and  hoe  in  my  garden 
for  a  quarter  of  an  hour,  then  my  hand  goes  like  it  is  asleep.  This 
injury  hurts  me  sometimes  at  night  yet.  I  did  suflfer  pain  in  my  head 
after  the  injury." 

Dr.  Neel,  the  physician  who  treated  appellee,  described  his  injuries 
particularly,  and  among  other  things,  testified  as  follows:  "He  was 
said  to  have  been  hurt  about  six  or  seven  o'clock  in  the  morning.  I 
was  out  there  an  hour  or  something  like  that  afterwards.  He  had 
been  carried  home  when  I  first  saw  him.  I  found  that  he  was  pretty 
severely  shocked  and  unconscious,  and  he  had  a  severe  wound  here  in 
the  face  in  the  right  cheek,  the  temporal  bone,  and  he  had  a  small  wound 
upon  his  head,  and  he  had  been  injured  on  the  right  side.  The  skin 
was  nearly  off  his  face  where  he  had  been  dragged,  and  his  right  side 
was  bruised.  I  remember  about  his  forehead,  all  his  whole  face  was 
bruised  and  skinned.  It  was  several  days  before  he  was  at  himself, 
so  he  could  remember  how  he  had  been  hurt.  For  several  weeks  after 
that  his  arm  was  swollen,  and  he  was  nervous  and  restless  and  could  not 
sleep  very  well.  His  nervous  system  was  in  such  shape  he  had  to  be 
looked  after  for  several  weeks.  I  don't  think  his  mind  was  entirely 
restored,  and  I  don't  think  it  is  entirely  restored  now.  In  my  judg- 
ment he  has  had  evidently  a  fracture  at  the  base  of  the  brain.  I 
know  as  a  rule,  people  do  not  get  well  of  a  fracture  at  the  base  of  the 
brain,  it  results  in  a  partial  paralysis.  In  my  judgmefit,  at  his  age 
he  will  always  be  bothered  somewhat  with  it.  Sometimes  it  improves 
a  little,  but  at  his  age  and  in  his  condition,  I  do  not  believe  he  will  get 
entirely  over  it.  We  did  not  have  any  trained  nurse  with  him  at  any 
time,  but  some  one  had  to  be  there  all  the  time  with  him  for  quite 
awhile.  I  think  we  had  some  one  with  him  day  and  night  for  about 
two  weeks,  and  then  we  had  somebody  there  to  wait  on  him  after  that 
and  longer  than  that,  well,  for  probably  a  couple  of  weeks  after  we 
did  not  have  to  have  some  one  with  him  constantly  day  and  night,  we 
had  somebody  to  assist  him  in  getting  out  of  bed  and  in  bed  nnd  watch 
him.  I  know  that  he  suffered  from  those  injuries  after  he  regained  con- 
sciousness. He  continued  to  suffer  something  like  two  or  three  weeks  se- 
verely, but  he  gradually  got  more  and  more  quiet,  but  he  suffered  all  the 
time  more  or  less.  I  think  he  began  to  sit  up  a  little  after  three  weeks ;  he 
was  in  bed  longer  than  that;  I  really  could  not  tell  you  how  long 
it  was  before  he  was  out  of  the  bed  without  looking  on  my  books, 
but  it  was  something  like  three  or  four  weeks.  He  was  sitting  up  part 
of  the  time  and  he  was  lying  down  a  great  deal  of  the  time." 

We  think  the  evidence  above  quoted  was  amply  sufficient  to  justify 
the  part  of  the  charge  complained  of. 

Appellant's  second  proposition  under  said  assignment  is  to  the  effect 
that  the  charge  complained  of  was  error,  in  that  it  permits  recovery 
for  reasonable  expense  incurred  for  physicians,  while  the  evidence  shows 
that  there  was  a  physician,  Dr.  Gray,  who  waited  on  plaintiff  in  addi- 
tion to  Dr.  Neel,  and  it  does  not  show  the  value  of  his  services;  and 
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that  the  charge  therefore  permits  recovery  for  this  service,  without  any 
evidence  to  support  it,  and  that  there  is  no  method  of  telling  what 
amount  the  jury  allowed  for  it.  The  only  testimony  in  the  record 
that  in  any  manner  refers  to  or  mentions  Dr.  Gray  in  connection  with 
the  treatment  of  appellee,  is  the  statement  in  the  testimony  of  Dr. 
Neel  that  ^T)r.  Gray  had  been  called  to  see  him  just  temporarily,  and 
he  was  there,  but  left  shortly  and  I  treated  the  case."  Appellee  testified 
that  he  had  a  doctor  to  treat  him  for  his  injury,  and  it  was  Dr.  Neel 
who  treated  him.  There  is  no  testimony  in  the  record  that  Dr.  Gray 
treated  appellee,  or  that  he  made  any  charge  against  plaintiff  for  a 
professional  visit.  The  only  testimony  in  the  record  showing  that 
appellee  was  treated  by  a  physician  is  that  of  appellee  and  Dr.  Neel, 
and  that  shows  that  Dr.  Neel  was  the  only  physician  who  treated  ap- 
pellee, and  it  also  shows  that  he  was  the  only  physician  who  made  any 
charge  against  appellee  for  treatment.  Hence,  in  our  opinion,  the  jury 
were  not  authorized  to,  and  evidently  did  not,  consider  any  expense 
on  account  of  any  treatment  of  appellee  by  Dr.  Gray,  or  any  professional 
visit  by  him  to  appellee.  The  charge  of  the  court  instructed  the  jury 
that  in  estimating  the  damages,  in  the  event  they  should  find  a  verdict 
for  the  plaintiff,  they  might  consider  reasonable  expenses  incurred 
for  physician  and  medicine.  This  charge,  in  our  opinion,  was  fully 
authorized,  in  view  of  the  evidence  showing  that  only  one  physician 
treated  plaintiff,  and  that  only  one  physician  charged  for  such  services. 

There  being  no  reversible  error  pointed  out  in  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 

Affirmed. 

Application  for  writ  of  error  was  dismissed  by  appellant 


J.  R.  Dougherty  et  al.  v.  Lillie  Holscheider  et  al. 

Decided  June  7,  1905. 

1.— Willi— Holoffraphio  WiU. 

Letters  whollgr  in  the  testator's  handwriting,  signed  by  him,  and  directing 
a  disposition  of  his  property  in  case  of  his  death,  may  constitute  a  holographic 
will,  valid  under  the  statute,  though  not  attested  by  witnesses.  (Rev.  Stats., 
arU.  5335,  5336.) 

2. — Same— Conditional  Will — ^Rerocation. 

Where  the  testator  stated  in  such  letters  that  he  was  about  to  undergo  a 
surgical  operation,  in  which  there  might  be  dnnger,  though  he  did  not  antici- 
pate Buehf  and,  if  anything  happened  to  him,  he  desired  his  property  disposed 
of  as  therein  stated,  the  will  was  a  conditional  one,  and  the  contingency  not 
having  arisen,  the  testator  living  for  about  two  years  after  the  operation,  the 
will  thereby  ceased  of  effect  and  was  annulled. 


-trnoonditional  WiU. 
Where  the  happening  of  an  event  is  merely  referred  to  as  giving  the  reason 
for  the  making  of  the  will,  it  is  an  unconditional  one,  but  it  is  otherwise  where 
the  testator  intended  to  dispose  of  his  property  only  in  the  case  of  the  happen- 
ing of  the  event  named. 
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4. — Same — Conditional  Will  Keyoking  Former  One. 

The  conditional  holographic  will,  since  it  made  a  disposition  of  the  prop- 
erty entirely  inconsistent  with  a  former  will,  operated  to  revoke  such  former 
will,  and  this  although  the  conditional  will,  because  of  the  failure  of  the  con- 
tingency to  arise,  itself  ceased  to  be  effectual  and  became  no  will.  It  was, 
nevertheless,  a  "declaration  in  writing,"  sufficient,  under  the  statute,  to  revoke 
the  former  will,  which  could  then  \^  given  vitality  only  by  a  republication. 
(Rev.  Stats.,  art.  6337.) 

Appeal  from  the  District  Court  of  Duval.  Tried  below  before  Hon. 
Stanley  Welch. 

Dougherty  &  Dougherty,  J,  0,  Luby  and  J.  C.  Scott,  for  appellants. 

D.  McNeill  Turner,  for  appellees. 

FLY,  Associate  Justice. — On  July  20,  1904,  Lillie  Holscheider 
applied  to  the  County  Court  of  Duval  County  for  the  probate  of  a  will 
executed  by  Raf  Welder,  on  February  21,  1900,  in  which  he  bequeathed 
to  his  two  children,  Mary  and  Duncan,  the  sum  of  ten  dollars,  to  his 
sister,  Mary  O'Connor,  his  entire  interest  in  his  father's  estate,  and 
to  Lillie  Holscheider,  then  Lillie  Barney,  all  the  balance  of  his  propert}^ 
consisting  of  over  twenty  thousand  acres  of  land  and  personal  property. 
Lon  C.  Hill  and  B.  W.  Klipstein  were  the  independent  executors  named 
in  the  will.  On  July  21,  1904,  Mrs.  Mary  O'Connor  and  James  R. 
Dougherty  applied  for  the  probate  of  a  will  alleged  to  have  been  executed 
by  Raf  Welder,  who  died  on  February  7,  1904,  and  of  which  James 
R.  Dougherty  had  been  appointed  executor.  That  will  consisted  of 
two  letters  written  by  Raf  Welder  to  Dougherty,  which  are  as  follows: 

"Hebronville,  April  4,  1902. 
Mr.  J.  R.  Dougherty, 
Beeville, 

Dear  Sir  and  Friend: — ^Tours  of  yesterday  to  hand,  and  in  reply, 
will  say,  that  I  have  instructed  Mr.  John  Corrigan  to  pay  you  over 
the  money  in  case  you  made  a  settlement.  He  left  here  Thursday  last 
for  home,  and  I  presume  will  see  you.  If  he  does  not  show  up  there, 
you  either  send  for  him  or  draw  a  check  on  him  through  the  bank, 
or  you  can  drop  him  a  note  through  the  post  office,  T  will  write  him 
myself. 

Friend  Jim: — I  am  going  to  start  to  Monterey  tomorrow,  to  have 
a  surgical  operation  performed  on  me,  and  possibly  I  may  never  get 
back  alive.  I  will  write  you  full  particulars  as  to  what  to  do  with  my 
stuff  when  I  get  there,  the  doctors  have  said  that  it  would  not  be 
dangerous,  but  in  case  anything  should  happen  I  want  you  to  see  to 
what  I  have  left;  as  I  said  to  you  before  I  am  not  satisfied  with  the 
way  things  are  going;  will  also  instruct  him  to  pay  you  balance  of 
your  fee,  he  has  just  sent  me  $400.  This,  with  what  he  pays  over  to  you 
is  all  I  have  received  from  him ;  he  has  never  paid  any  interest  on  the 
note  whatever,  so  thanking  you  for  your  kindness  in  this  matter  and 
hoping  to  see  you  again  some  of  these  bright  days,  I  will  say  goodbye. 

Your  friend,  *^       Raf  Welder.'* 
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Monterey,  Mexico,  May  6,  1902. 
Mr.  James  R.  Dougherty, 
BeeviUe.  Texas. 
Friend  Jim: — I  wrote  you  some  weeks  ago,  and  told  you  that  I  in- 
tended undergoing  an  operation,  and  that  before  doing  so,  that  I  would 
write  you  and  tell  you  what  to  do  with  my  stuff,  in  case  anything  hap- 
pened to  me.  I  expect  to  be  operated  on  tomorrow.  First,  I  owe  the 
First  National  Bank  of  Beeville,  $154.30  due  in  July,  that  I  want 
paid.  Second,  John  Corrigan  in  Jul  will  owe  me  two  years'  interest 
on  that  note,  less  $822;  he  is  also  to  pay  me  interest  on  the  amount 
that  was  due  last  July.  I  want  you  to  attend  to  it  all  for  me,  as  though 
it  was  your  own.  Third,  I  want  you  to  finish  educating  those  two  girls 
of  Mrs.  Rameys  that  I  have  raised,  Nellie  and  Susie,  and  after  they 
have  been  given  a  thorough  education,  the  remainder,  I  want  it  to  go  to 
my  sister,  Mrs.  Mary  O'Connor,  at  the  same  time  I  want  you  to  com- 
pensate yourself  for  your  trouble.  You  will  have  to  be  careful  with 
Mr.  Corrigan  as  he  is  liable  to  become  involved;  he  owes  a  great  deal 
of  money  while  he  has  enough  property  to  pay  out  of  any  ordinary 
trouble,  but  you  will  have  to  hold  the  reins  over  him.  Now,  Jim, 
possibly  this  is  asking  too  much  of  you,  but  as  I  have  known  you  from 
boyhood  up  and  your  father  before  you,  I  have  all  confidence  in  your 
carrying  out  my  wishes,  while  I  don't  anticipate  any  danger,  as  the 
doctor  has  assured  me  that  there  is  no  danger,  yet  there  might  be,  and 
I  think  this  will  fully  explain  to  you  my  wishes.  You  can  write  me 
here  on  receipt  of  this.  I  will  close  hoping  to  hear  from  you  soon  and 
with  best  wishes  to  all  inquiring  friends,  I  remain  as  ever. 

Your  friend,  Raf  Welder. 

P.  S.  You  can  address  your  letters  to  66  San  Francisco  Street, 
Monterey,  N.  L.,  Mexico,  also  tell  Brother  Klipstein  that  I  have  in- 
structed you  to  settle  that  little  matter  at  the  bank  and  not  to  be  uneasy. 

Raf." 

On  August  17,  1904,  Mrs.  O'Connor  filed  a  contest  to  the  application 
of  Mrs.  Holscheider  to  probate  the  first  will  of  Welder,  and  by  an  order 
of  the  County  Court  the  application  for  probate  of  the  two  wills  were 
consolidated.  The  contest  of  the  will  was  made  on  the  ground  of  undue 
influence  on  the  part  of  Mrs.  Holscheider,  and  on  the  ground  that  it  had 
been  revoked  by  the  transfer  of  the  lands  by  Welder  after  the  will  was 
executed  and  by  the  execution  of  a  holographic  will  entirely  inconsistent 
with  the  terms  of  the  first  will. 

Duncan  Welder  and  Mary  Welder,  minor  children  of  Raf  Welder, 
through  their  mother  Mrs.  Julia  D.  Welder,  filed  a  protest  against 
the  probate  of  both  wills,  against  the  first  on  the  ground  of  undue  in- 
fluence and  against  the  second  on  the  ground  that  it  was  dependent  on 
a  contingency  which  did  not  arise.  They  stated,  however,  that  if  the 
first  will  was  held  not  to  have  been  the  product  of  undue  influence, 
they  withdrew  all  objections  to  the  probate  of  the  second  will.  The 
second  will  was  admitted  to  probate  by  the  County  Court,  and  an  appeal 
was  taken  to  the  District  Court  where  the  first  will  was  probated. 
Vol.  XL.  Civil— 3. 
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It  was  proved  that  the  letters,  hereinbefore  copied,  were  in  the  hand- 
writing of  Baf  Welder  and  were  signed  by  him  and  were  duly  received 
by  James  R.  Dougherty,  who  had  them  in  his  custody  from  the  time 
of  their  reception  until  they  were  filed  in  the  County  Court.  Raf 
Welder  lived  about  two  years  after  he  wrote  the  letters. 

The  requisites  of  a  written  will,  prescribed  by  article  5335,  Sayles* 
Civil  Statutes,  are,  that  it  must  be  signed  by  the  testator,  or  some  other 
person  by  his  direction,  and  if  not  wholly  written  by  himself,  must 
be  attested  by  two  or  more  credible  witnesses  above  the  age  of  fourteen 
years,  subscribing  their  names  thereto  in  the  presence  of  the  testator. 
Where  the  will  is  wholly  written  by  the  testator  the  attestation  of  the 
subscribing  witnesses  may  be  dispensed  with.    Article  5336. 

The  letters  written  by  Raf  Welder  to  J.  R.  Dougherty  have  the 
essentials  necessary  to  constitute  a  will  under  the  statute,  and  un- 
less the  will  was  to  take  effect  only  upon  the  fatal  termination  of  the 
operation  referred  to  therein,  it  should  have  been  probated  by  the 
District  Court. 

A  will  which  is  to  become  effective  only  upon  the  happening  of  a 
contingency,  is  a  contingent  will,  and  in  case  the  contingency  does 
not  arise,  is  by  the  failure  of  the  happening  of  the  event  annulled  and 
revoked.  There  are  numerous  cases,  English  and  American,  involving 
the  construction  of  wills  in  which  contingencies  were  expressed,  for  it 
seems  to  be  very  common  for  those  unlearned  in  the  law  who  wrote 
their  own  wills  to  do  so  under  the  influence  of  the  fear  or  expectation 
of  imminent  peril  and  consequent  death,  but  an  infallible  guide  for 
their  construction  is  difficult  to  be  evolved  therefrom.  The  current  of 
modem  authority,  however,  seems  to  be  that  if  the  happening  of  the 
event  is  merely  referred  to  as  giving  the  reason  or  inducement  for  the 
making  of  the  will  it  be  held  unconditional,  but  if  it  appears  that  the 
testator  intended  to  dispose  of  his  property  in  case  of  the  happening  of 
the  named  event,  then  it  will  be  held  to  be  conditional.  The  rule  is 
thus  stated  in  the  case  of  French  v.  French,  14  W.  Va.,  459:  "It  seems 
that  it  is  now  an  established  principle  that,  while  a  person  may  make 
a  conditional  will,  his  intention  to  do  so  must  appear  clearly.  The 
question  is,  whether  the  contingency  is  referred  to  as  the  reason  or 
occasion  for  making  the  disposition,  or  as  the  condition  upon  which 
the  disposition  is  to  become  operative."  In  that  case  the  words  used 
by  the  testator  were :  "Let  all  men  know  hereby  that  if  I  get  drowned 
this  morning,  March  7,  1872,  I  bequeath  all  my  property,  personal  and 
real,  to  my  beloved  wife,  Florence."  lie  was  about  to  go  on  a  journey 
and  had  to  cross  a  swollen  stream.  He  was  not  drowned,  but  lived  for 
three  years  thereafter.    The  court  held  that  the  will  was  not  conditional. 

In  the  case  of  Eaton  v.  Brown,  decided  by  the  Court  of  Appeals  of 
the  District  of  Columbia,  and  reported  in  the  Central  Law  Journal, 
Vol.  56,  No.  9,  the  testatrix  used  the  following  words:  "I  am  going 
on  a  journey  and  may  not  ever  return.  And  if  I  do  not,  this  is  my 
last  request."  It  was  held  that  the  will  was  a  conditional  one,  and  as 
the  maker  of  it  did  return,  it  was  not  effective.  The  following  cases 
are  cited  as  sustaining  the  decision:  Parsons  v.  Lanoe,  1  Ves.  Sr., 
190 ;  Sinclair  v.  Hone,  6  Ves.  Jr.,  607 ;  In  re  Winn.,  2  Perry  &  Davison, 
47;  in  re  Roberts  8  Jur.  (N.  S.),  220;  In  re  John  Porter,  L,  R.,  2 


1905.]  t)0UGllEBTY    V.    HOLSCHEIDER,  35 

Perry  &  Davison,  22;  In  re  Bobinson,  L.  K.,  2  Perry  &  Davison,  171; 
Lindsay  v.  Lindsay,  L.  R.,  2  Perry  &  Davison,  449;  In  re  Ward,  4 
Haggard,  176;  In  re  Todd,  2  Watts  &  Serg.  (Pa.),  145;  Morrow's 
Appeal,  116  Pa.,  440;  Wagner  v.  McDonald,  2  Harris  &  J.,  345;  Max- 
well V.  Maxwell,  3  Mete.  (Ky.),  101;  Dougherty  v.  Dougherty,  4  Mete. 
(Ky.),  25;  Bobnett  v.  Asjlock,  49  Mo.,  171;  Magee  v.  McNeill,  41 
Miss.,  17. 

In  most  of  the  cases  holding  wills  dependent  on  the  happening  of 
the  condition  named,  the  words,  "if  I  never  get  back,'*  referring  to  a 
certain  journey,  or  "should  anything  happen  to  me,"  referring  to  a 
particular  time  or  event,  were  used.  In  this  case  the  words  were: 
"Friend  Jim,  I  am  going  to  start  to  Monterey  tomorrow,  to  have  a 
surgical  operation  performed  on  me,  and  possibly  I  may  never  get 
back  alive.  I  will  write  you  full  particulars  as  to  what  to  do  with  my 
stuff  when  I  get  there.  The  doctors  have  said  that  it  would  not  be  dan- 
gerous, but  in  case  anything  should  happen  I  want  you  to  see  to  what  I 
have  left.'*  That  was  the  language  of  the  first  letter,  and  in  the  second, 
in  which  disposition  is  made  of  his  property,  he  said :  "I  wrote  you  some 
weeks  ago,  and  told  you  that  I  intended  undergoing  an  operation  and 
that  before  doing  so  that  I  would  write  you  and  tell  you  what  to  do 
with  my  stuff,  in  case  anything  happened  to  me.  I  expect  to  be 
operated  on  tomorrow.''  After  expressing  his  desires  as  to  the  disposi- 
tion of  his  property  he  again  said :  "While  I  don't  anticipate  any  dan- 
ger, as  the  doctor  has  assured  me  that  there  is  no  danger, 
yet  there  might  be,  and  I  think  this  will  fully  explain  to  you  my 
wishes.*'  We  think  the  words  of  the  letter  indicate  clearly  that  it  was 
written  merely  as  an  expedient  in  case  of  death  resulting  from  the 
operation.  In  both  letters  he  desires  certain  things  done  "in  case  any- 
thing happened,"  evidently  in  connection  with  the  operation.  The  words 
bring  it  clearly  within  the  purview  of  eases  holding  that  the  wills 
were  contingent  on  the  happening  of  certain  events.  Morrow's  Appeal,  9 
Atl.  Rep.,  660,  in  which  the  authorities  are  cited. 

Although  the  second  will,  as  evidenced  by  the  letters,  afterwards  be- 
came of  no  effect  because  of  the  failure  of  the  happening  of  the  con- 
tingency on  which  it  was  based,  it  was  a  valid  will,  which  was  utterly 
inconsistent  in  the  disposition  it  made  of  the  property,  with  the  disposi- 
tion of  the  property  made  in  the  first  will.  It  evidenced  in  no  uncertain 
way  that  it  was  the  desire  of  the  testator  to  revoke  the  former  will, 
and  if  it  was  a  compliance  with  the  terms  of  the  statute  in  regard  to  the 
revocation  of  wills,  it  destroyed  the  first  will  the  moment  it  was  pub- 
lished, regardless  of  its  being  afterwards  annulled.  No  matter  what 
may  have  been  the  intention  of  the  testator  as  to  his  will  being  con- 
tingent on  the  result  of  the  surgical  operation,  the  desire  to  revoke  his 
former  will  was  evident,  and  that  desire  could  not  have  been  dependent 
on  the  result  of  the  operation.  He  may  have  concluded  that  if  he 
recovered  from  the  operation  that  he  could  carry  into  execution  the 
disposition  of  his  property  in  the  way  he  indicated  in  his  letters ;  but  he 
had  annulled  his  former  will,  and  nothing  but  a  republication  of  it  could 
give  it  validity  again.  It  is  true  that  in  common  law  courts  of  England 
the  earliest  will  which  had  been  revoked,  but  never  actually  destroyed, 
was  presumed  to  have  been  revived  by  the  destruction  or  revocation  of 
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the  revoking  will,  even  though  it  had  never  been  republished,  and  a 
distinction  has  been  made  in  some  cases  between  the  revival  of  a  will 
revoked  by  the  inconsistent  disposition  of  the  property,  contained  in  a 
subsequently  executed  will,  and  a  will  revoked  by  an  express  revocation 
clause  in  a  subsequent  will.  Calvin  v.  Medford,  20  Md.,  35;  Cheever 
V.  North  (Mich.),  64  N.  W.  Eep.,  465.  Other  cases,  however,  deny 
the  existence  of  any  distinction  between  wills  which  do,  and  those  which 
do  not,  contain  express  clauses  of  revocation,  so  far  as  the  revival  of 
undestroyed  prior  wills  is  concerned.  Beese  v.  Portsmouth  Probate 
Court,  9  B.  I.,  434;  Boudinot  v.  Bradford,  2  Dallas,  266;  1  Jarman, 
336;  Lones  v.  Lones  (Cal.),  41  Pac.  Bep.,  771;  Ennis  v.  Smith,  55 
U.  S.,  400;  Barker  v.  Bell,  46  Ala.,  216;  Brown  v.  Crosby,  69  Ind., 
203;  Smith  v.  Chesney,  15  N.  J.  Eq.,  359;  Toumoir,  12  La.,  19; 
Ludlum  V.  Otis,  15  Hun.,  410;  Clarke  v.  Bansom,  50  Cal.,  695;  New- 
comb  V.  Webster,  113  N.  Y.,  191. 

This  question  has  never  been  directly  passed  upon  in  Texas,  although 
it  has  been  held  that  the  destruction  of  a  second  will  containing 
an  express  revocation  of  all  former  wills  will  not  have  the  effect  of  re- 
viving the  first  will.  Hawes  v.  Nichols,  72  Texas,  481.  That  decision 
goes  further  and  holds  that  a  written  declaration  properly  executed  as 
effectually  revokes  a  will  from  the  date  of  its  execution  as  does  its  de- 
struction. 

There  was  a  conflict  of  opinion  in  England  as  to  whether  the  destruc- 
tion of  a  will,  which  had  revoked  a  former  will  either  expressly  or  by 
implication,  would  revive  the  former  will,  the  old  common  law  courts 
holding  that  in  either  case  the  first  will  would  be  revived,  and  the 
ecclesiastical  courts,  which  had  jurisdiction  of  wills  disposing  of  person- 
alty, held  that  in  either  case  the  intention  of  the  testator  should  control. 
The  doctrine  of  the  latter  is  thus  stated:  "The  legal  presumption  is 
neither  adverse  to,  nor  in  favor  of,  the  revival  of  a  former  uncanceled, 
upon  the  cancellation  of  a  later  revocatory  will.  Having  furnished 
this  principle,  the  law  withdraws  altogether,  and  leaves  the  question  as 
one  of  intention  purely,  and  open  to  a  decision  either  way,  solely  accord- 
ing to  facts  and  circumstances.^^  Usticke  v.  Bowden,  2  Addams  (Eng. 
Eccle.),  116.  With  the  exception  of  New  Jersey  and  Connecticut  it  is  the 
American  rule  that  the  destruction  of  a  later  will  containing  an  express 
revocation  of  a  former  one,  will  not  revive  the  older  will.  But,  as  here- 
inbefore indicated,  there  is  a  conflict  of  opinion  as  to  whether  the  de- 
struction or  cancellation  of  a  later  will  which  has  no  express  revocation 
clause  in  it,  but  merely  revokes  by  implication,  will  revive  the  revoked 
will. 

In  those  cases  making  a  distinction  between  an  express  revocation  and 
one  by  implication  it  is  argued  that  the  express  revocation  takes  place 
at  once,  is  immediate  and  absolute,  but  that  in  the  other  the  revoca- 
tion being  only  implied,  if  it  is  destroyed  bv  its  author  it  never  takes 
effect.  Scott  v.  Fink  (Mich.),  7  N.  W.  Bep.,  799;  Cheever.  v.  North 
(Mich.),  37  L.  B.  A.,  561,  64  N.  W.  Bep.,  455.  We  do  not  see  the 
force  in  that  distinction.  The  only  reason  why  the  express  revocation 
takes  effect  at  once  is  because  it  shows  beyond  doubt  that  such  was  the 
desire  and  intention  of  the  testator,  but  does  express,  positive  language 
make  it  any  plainer  that  a  revocation  is  desired  than  a  disposition  of  the 
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whole  property  in  a  way  utterly  inconsistent  with  that  in  the  former 
will  would  do?  The  testator  in  this  case  bequeathed  his  property  to 
one  who  had  no  claims  upon  his  bounty;  he  made  another  will  giving 
his  entire  property  to  other  and  different  persons,  the  bulk  of  it  to  a 
beloved  sister.  The  revocation  would  be  as  forcible,  clear  and  explicit 
as  though  he  had  reiterated  in  language  his  desire  to  revoke  the  former 
will.  If  the  revocation  expressed  in  words  should  take  place  at  once, 
why  should  not  the  one  based  on  acts  too  clear  to  be  misunderstood  take 
effect  at  once  ?  Eaf  Welder,  nearly  a  month  before  he  wrote  to  Dough- 
erty as  to  the  disposition  he  desired  to  be  made  of  his  property,  had  in 
mind  a  change  in  the  will  made  in  1900,  for  he  says :  "I  may  never  get 
back  alive;  I  will  write  you  full  particulars  as  to  what  to  do  with  my 
stuff/^  If  he  had  not  contemplated  a  change  in  his  will  there  could 
have  been  no  necessity  for  so  writing.  In  the  last  letter  he  wrote  he 
spoke  of  his  former  letter  in  regard  to  the  disposition  of  his  property, 
and  then  proceeded  to  dispose  of  it  in  a  manner  utterly  inconsistent 
with  a  large  portion  of  the  former  will.  Nothing  was  left  to  Mrs.  Hol- 
scheider in  the  last  will,  while  in  the  first  the  bulk  of  the  property  was 
bequeathed  to  her.  He  could  not,  had  he  said  so  in  the  most  forcible 
language,  have  shown  a  stronger  desire  of  depriving  Mrs.  Holscheider 
of  any  interest  in  the  property  that  she  could  get  from  the  former  will. 
The  moment  that  he  sent  it  to  James  B.  Dougherty  he  had  published 
it,  and  it  was  a  live,  active  will.  It  is  true  that  it  depended  for  its  fu- 
ture vitality  upon  the  happening  of  a  certain  contingency,  but  if  it  had 
contained  an  express  revocation  of  the  former  will,  the  weight  of  au- 
thority is  to  the  effect  that  the  former  will  would  be  revoked  whether 
the  contingency  happened  or  not,  and  we  can  see  no  reason  why  a  re- 
vocation by  inconsistent  disposition  of  property  would  not  have  the 
same  effect. 

In  the  case  of  Williams  v.  Miles  (94  N.  W.  Bep.,  705),  the  subject 
under  investigation  was  considered  by  the  Supreme  Court  of  Nebraska, 
and  the  following  conclusion  reached :  "But  the  strong  tendency  in  the 
United  States  is  to  follow  the  rule  of  the  English  Ecclesiastical  Courts, 
and  hold  that,  if  the  testator  destroys  a  subsequent  will,  revoking  a 
former  one  either  expressly  or  by  implication,  such  act,  of  itself,  will 
not  revive  the  former  will.  (In  re  Gould's  Will,  72  Vt.,  316,  47  Atl. 
Bep.,  1082;  McClure  v.  McClure,  86  Tenn.,  173,  6  S.  W.  Bep.,  44; 
Harwell  v.  Lively,  30  6a.,  315,  76  Am.  Dec,  649;  Bohannon  v.  Wal- 
cot,  1  How.,  336,  29  Am.  Dec,  631 ;  1  Woemer,  Probate  and  Adminis- 
tration, sec.  51.)  Following  the  English  Act  of  1837,  the  statutes, 
wherever  this  subject  has  been  dealt  with  by  legislation,  are  all  against 
the  doctrine  of  constructive  revival  of  the  prior  will.  Hence,  we  may 
well  regard  Lord  Mansfield's  rule  as  disapproved,  and  the  doctrine  of 
the  Ecclesiastical  Courts  as  vindicated.  Preferring  the  latter,  we  think 
the  rule  should  be  to  look  to  the  intention  of  the  testator  in  every  case. 
Whether  the  former  will  is  revived  depends  upon  his  intention,  which 
is  to  be  deduced  from  all  the  circumstances.^'  These  views  are  fully 
sustained  by  Pickens  v.  Davis  (134  Mass.,  252),  and  Williams  v.  Wil- 
liams (Mass.,  8  N.  E.  Bep.,  424). 

In  the  case  of  Gould'a  Will  (Vt.),  47  Atl.  Bep.,  1082,  it  was  said: 
'*The  most  reasonable  rule  that  can  be  formulated  makes  the  question 
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of  revival  depend  upon  the  intention  of  the  testator  at  the  time  of  the 
destruction  of  the  revoking  will.  A  presumption  does  not  arise  from 
that  act  alone  that  it  was  the  intention  to  reinstate  the  former  will. 
The  fact  that  he  once  superseded  that  will  by  another,  on  account  of 
changed  conditions  of  his  estate,  or  changed  circumstances  of  persons 
who  were  dependent  upon  him,  tends  to  repel  such  a  presumption." 

In  this  case  Raf  Welder  wrote  a  holographic  will  which,  by  a  dispo- 
sition so  repugnant  to  that  disposition  made  of  the  property  in  the 
will  executed  in  1900,  was,  to  all  intents  and  purposes,  a  full  revocation 
of  it.  He  sent  that  will  to  his  trusted  attorney  and  friend,  and  he  must 
have  known  that  it  was  in  his  custody,  and  yet  he  made  no  effort  to 
destroy  it.  It  may  be  said  in  this  connection  that  he  made  no  effort  to 
destroy  the  first  will  either,  but  it  was  shown  that  it  was  not  in  his 
possession,  but  in  that  of  Mrs.  Holscheider,  who  kept  it  securely  in  the 
safety  vault  of  a  bank.  If  it  was  his  deliberate  intent,  as  evidenced  by 
the  making  and  publishing  of  the  holographic  will,  to  revoke  the  first 
will,  that  intention,  if  not  shown  to  have  afterwards  been  changed, 
should  be  carried  into  execution,  even  though  it  carried  with  it  the  pre- 
sumption that  he  wished  to  die  intestate.  It  would  not  have  been  un- 
natural if  he  had  deliberately  made  up  his  mind  to  die  intestate  and 
permit  his  estate  to  descend  as  the  law  directs  that  a  father^s  estate 
shall  descend  in  case  of  intestacy. 

It  has  been  held  that,  where  wills  were  denied  probate  on  account  of 
having  been  obtained  through  undue  influence,  and  because  not  exe- 
cuted as  provided  by  statute,  they  could  not  be  used  to  show  revocation 
because  void  in  toto^  and  this  would  vitiate  the  revocation  as  well  as 
other  parts  of  the  will.  But  the  holographic  will  in  this  case  is  not  a 
void  instrument,  but  one  that  has  lost  its  disposing  power  because  based 
on  a  contingency  which  did  not  happen.  It  is  at  least  a  "declaration 
in  writing,"  executed  with  the  formalities  required  of  holographic  wills, 
and  the  intention  is  plain  to  divert  the  property  from  Mrs.  Holscheider, 
and,  as  evincing  such  intention,  is  legitimate  evidence  to  go  before  a 
jury.  (Dudley  v.  Gates  (Mich.),  83  N.  W.  Rep.,  97;  Pickens  v.  Davis, 
134  Mass.,  252.)  As  said  in  the  last  named  case:  "Since  the  enact- 
ment of  the  English  Statute  of  Wills  (St.  7  Wm.  IV.  and  1  Vict.  C. 
26,  sec.  22),  the  decisions  in  all  courts  have  been  uniform  that,  after 
the  execution  of  a  subsequent  will,  which  contained  an  express  revoca- 
tion, or  which,  by  reason  of  inconsistent  provisions,  amounted  to  an 
implied  revocation  of  a  former  will,  such  former  will  would  not  be  re- 
vived by  the  cancellation  or  destruction  of  the  later  one." 

In  article  5337,  Sayles'  Civil  Statutes,  it  is  provided  that  "no  will 
in  writing,  made  in  conformity  with  the  preceding  articles,  nor  any 
clause  thereof,  or  devise  therein,  shall  be  revoked  except  by  a  subse- 
quent will,  codicil  or  declaration  in  writing,  executed  with  like  formali- 
ties, or  by  the  testator  destroying,  canceling  or  obliterating  the  same,  or 
causing  it  to  be  done  in  his  presence."  The  execution,  therefore,  of  a 
subsequent  will,  a  codicil  or  declaration  in  writing,  has  the  effect  to 
annul  and  revoke  a  former  will,  and  that  revocation  would  take  place 
upon  the  publication  of  the  paper,  regardless  of  what  might  afterwards 
become  of  it,  and  a  republication  of  the  former  will  would  be  neces- 
sary to  give  it  vitality,  no  matter  whether  the  later  will  was  destroyed 
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or  became  inoperative.     This  doctrine  is  sustained  by  the  weight  of 
English  and  American  authority. 

Because  the  court  erred  in  not  permitting  the  letters  of  Raf  Welder 
to  be  used  as  evidence,  the  judgment  is  reversed  and  IJie  cause  re- 
manded. 

Reversed  and  remanded. 

Writ  of  error  dismissed  for  want  of  jurisdiction. 


Leigh  Clark  et  al.  v.  Mrs.  J.  L.  Bell  et  al. 

Decided  June  7,  1005. 
1. — Common  Sonrce — ^Priority  in  Time  of  Beedi — ^Frand  Agraintt  Creditors. 

Where  the  wife,  as  plaintiff,  claimed  under  a  deed  made  to  her  by  the  hus- 
band, and  the  defendant  under  a  sherifTB  deed  made  by  virtue  of  an  execution 
against  the  husband,  both  parties  claimed  under  a  common  source,  and  the 
wife's  deed,  being  the  older,  was  superior  in  law,  unless  made  by  the  husband 
in  fraud  of  his  creditors. 

S. — ^Deed  in  Frand  of  Creditors — ^Notioe. 

A  deed  by  an  insolvent  debtor,  made  in  payment  of  a  debt,  and  conveying 
property  which  exceeds  in  value  many  times  the  amount  of  the  debt,  is  fraudu- 
lent as  to  creditors,  irrespective  of  whether  or  not  the  grantee  knows  of  such 
fraud. 


-Voluntary  Conveyance— -Notice. 
A  voluntary  conveyance  is  invalid  affainst  creditors  without  reference  to 
knowledge,  or  want  of  it,  on  the  part  of  the  grantee  of  the  grantor's  indebted- 


-Execution  Sale— Inadequacy  of  Price. 
Where  property,  which  has  been  conveyed  by  a  debtor  to  place  it  beyond 
the  reach  of  his  creditors,  is  sold  under  execution  against  him,  such  sale  will 
not  be  avoided  or  set  aside  at  the  instance  of  the  fraudulent  grantee  because  of 
inadequacy  of  the  price  the  property  brought  at  the  execution  sale. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before  Hon. 
J.  M.  Goggin. 

Falvey  &  Davis,  Leigh  Clarh  and  W.  M.  Peticolas,  for  appellants. — 
1.  From  the  deed  itself,  and  the  undisputed  evidence,  the  conveyance 
from  Bell  to  his  wife  was  as  a  matter  of  law  conclusively  presumed  to 
be,  and  was,  fraudulent  and  void  as  against  the  creditors  of  J.  L.  Bell, 
and  the  third  paragraph  of  the  court's  charge,  and  the  instructions 
thereinafter  in  the  general  charge  contained,  were  erroneous.  Bri§coe 
V.  Bronaugh,  1  Texas,  329,  335,  336;  Brasher  v.  Jamison,  75  Texas, 
140 ;  Torry  v.  Cameron,  73  Texas,  583 ;  Speer,  Law  of  Married  Women, 
sec.  93,  p.  88. 

2.  If  the  title  of  Mrs.  Bell  was  fraudulent  and  void,  then  she  did 
not  have  a  regular  chain  of  title  under  the  common  source,  and  the 
court  erred  in  assuming  that  she  had  shown  a  regular  chain  of  title 
back  to  the  common  source.  Gamer  v.  Lasker,  71  Texas,  433;  Tapp 
V.  Corey,  64  Texas,  595;  Briscoe  v.  Bronaugh,  1  Texas,  329;  Keys  v. 
Mason,  44  Texas,  143;  Hill  v.  Allison,  51  Texas,  390. 

3.  There  being  no  conflict  in  the  evidence,  and  there  being  but  one 
conclusion  from  the  evidence^  and  that  conclusion  being  that  J.  L,  Bell, 
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in  executing  the  deed  to  his  wife,  did  so  with  the  fraudulent  purpose 
and  intent  of  delaying,  hindering  and  defrauding  his  creditors,  and 
that  she  knew  of  such  purpose,  the  court  should  have  so  told  the  jury. 
Brasher  v.  Jamison,  75  Texas,  140;  Oppenheimer  v.  Haefl,  66  Texas, 
409;  Greenleve  v.  Blum,  69  Texas,  124,  68  Texas,  409;  McKinnon  v. 
Reliance  Lbr.  Co.,  63  Texas,  30;  Kraus  v.  Haas,  6  Texas  Civ.  App., 
671;  Freyhe  v.  Tiernan,  76  Texas,  291;  Simon  v.  Ash,  1  Texas  Civ. 
App.,  210. 

4.  If  Mrs.  Bell  did  not,  in  fact,  know  of  the  fraudulent  purpose 
and  intent  of  her  husband  in  making  said  deed  to  her,  she  was,  from  the 
facts  known  to  her,  chargeable  with  such  knowledge.  Cox  v.  Miller, 
54  Texas,  27;  Watts  v.  Dubois,  66  S.  W.  Rep.,  698;  Mosely  v.  Garner, 
10  Texas,  397;  Mills  v.  Heweth,  19  Texas,  259;  Humphries  v.  Free- 
man, 22  Texas,  52;  Blum  v.  Simpson,  71  Texas,  630;  Taylor  v.  Town- 
send,  461  Texas,  182. 

Patterson,  Buckler  &  Woodson,  for  appellees. — Upon  the  phase  of 
the  case  that  Mrs.  J.  L.  Bell  was  the  holder  of  the  superior  title  by  pur- 
chase from  her  husband,  the  trial  court  gave  the  jury  clearly  and  fully 
the  law  as  laid  down  in  Nicholas-Stewart  v.  Crosby,  87  Texas,  443, 
which  holds  that,  where  the  price  paid  by  a  purchaser  at  an  execution 
sale  was  so  grossly  inadequate  as  to  shock  the  conscience,  the  purchaser 
could  not  be  considered  either  a  bona  fide  purchaser  or  a  purchaser  for 
value  in  a  contest  with  a  claimant  of  a  superior  title.  In  this  case  just 
cited  our  Supreme  Court  says:  "We  have  been  cited  to  no  case  where 
a  court  of  equity  has  postponed  a  superior  title  in  order  to  protect  a 
purchaser  for  such  a  consideration.^^  See,  in  this  connection,  also. 
State  Nat.  Bank  v.  Waxahachie  Nat.  Bank,  30  S.  W.  Rep.,  366,  367; 
Carpenter  v.  Anderson,  77  S.  W.  Rep.,  293,  294 ;  Huff  v.  Maroney,  56 
S.  W.  Rep.,  755. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  Mrs.  J.  L. 
Bell,  joined  by  her  husband,  appellees,  against  Leigh  Clark  personally, 
and  as  trustee  for  William  D.  Garland,  in  the  ordinary  form  of  tres- 
pass to  try  title  to  recover  possession  and  title  to  certain  lots  or  par- 
cels of  land  situated  in  the  city  of  El  Paso,  Texas. 

The  defendants  answered  by  a  plea  of  not  guilty,  and  specially,  that 
the  deed  under  which  the  plaintiff,  Mrs.  J.  L.  Bell,  claims  the  property 
in  controversy,  was  made  by  her  husband,  J.  L.  Bell,  for  the  fraudu- 
lent purposes  of  hindering  and  delaying  his  creditors,  and  especially 
W.  D.  Garland,  who  was  a  judgment  creditor  of  Bell  at  the  time  the 
deed  was  executed,  and  the  defendant  Clark,  who  owned  an  interest  in 
such  judgment.  They  asked  that  the  alleged  fraudulent  deed  be  set 
aside,  and  that  they  recover  possession  of  and  be  quieted  in  their  title 
to  said  property,  which  they  had  acquired  by  purchase  at  execution  sale 
under  said  judgment. 

Pending  the  suit  Garland  died  intestate,  leaving  his  wife,  Sarah  E. 
Garland,  his  sole  heir.  She  subsequently  died  intestate,  leaving  as  her 
heir  Caled  E.  Dorr,  who  was  made  a  party  defendant.  By  supplemental 
petition  the  plaintiffs  plead  that,  at  the  execution  sale,  certain  of  the 
property  sued  for  by  plaintiffs,  and  sought  to  be  recovered  from  them 
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by  defendants  in  their  cross-action,  was  bought  in  by  defendant  Leigh 
Clark,  for  the  plaintiif  in  execution,  at  a  grossly  inadequate  price,  to 
wit,  the  sum  of  $50,  which  was  all  that  was  paid  for  the  property  at 
such  sale,  and  they  tendered  to  defendants  such  amount.  Though 
plaintiffs  ask  no  relief  by  this  supplemental  petition,  presumably,  which 
is  indicated  by  their  position  on  trial  and  the  action  taken  by  the  trial 
court,  they  sought  to  avoid  the  deed  to  defendants  made  under  such 
execution  sale  upon  the  grounds  alleged  in  such  petition. 

The  land  bought  by  defendants  at  this  execution  sale  was,  as  the 
court  instructed  the  jury,  really  the  only  land  the  title  to  which  was  in 
controversy  in  this  suit.  Certain  parts  of  the  land  sued  for  had,  prior 
to  the  execution  sale,  been  levied  upon  and  sold  by  virtue  of  an  order 
of  sale  issued  on  the  same  judgment,  and  bought  in  by  defendants,  and 
their  title  by  virtue  of  such  purchase  perfected  as  against  plaintiffs  by 
a  decree  of  the  court.  As  to  most  of  this  part  of  the  land  plaintiffs 
abandoned  their  suit,  and  as  to  that  part  thereof,  which  was  very 
small,  which  was  owned  by  J.  L.  Bell,  and  bought  under  said  order  of 
sale  by  defendants,  the  court  instructed  the  jury  to  find  for  defendants. 

Certain  other  parcels  of  land  described  in  plaintiffs'  petition  were 
never  purchased  by  defendants,  either  under  the  order  of  sale  or  the 
execution,  and  as  to  these  parts  the  court  peremptorily  instructed  a  ver- 
dict for  plaintiffs.  After  these  peremptory  instructions  the  case,  inso- 
far as  it  involved  the  land  sold  at  execution  sale,  was  tried  before  a 
jury,  and  the  trial  resulted  in  a  judgment  in  favor  of  plaintiffs. 

As  we  have  concluded  to  reverse  the  judgment  because  it  is  mani- 
festly against  the  evidence,  and  on  account  of  errors  in  the  court's 
charge,  we  will  state  substantially  the  evidence  which  is  uncontradicted, 
pertinent  to  the  issues  involved.  On  the  19th  day  of  September,  1894, 
Ji  L.  Bell  was  indebted  to  William  D.  Garland  on  a  promissory  note 
executed  by  the  former  to  the  latter  on  the  26th  day  of  August,  1892, 
in  the  sum  of  $789.50,  principal  and  interest.  The  debt  was  of  the 
community  of  Bell  and  wife.  The  debt  being  due.  Garland,  who  was 
represented  by  Leigh  Clark  as  his  attorney,  sued  thereon,  and  on  the 
3d  day  of  October,  1894,  recovered  judgment  in  the  District  Court  of 
El  Paso  County  against  J.  L.  Bell  in  such  suit  in  the  sum  of  $793, 
with  interest  from  that  date  at  the  rate  of  six  percent  per  annum. 
Clark,  by  assignment,  was  the  owner  of  a  one-half  interest  in  such 
judgment.  All  the  property  described  in  plaintiffs'  petition  and  in- 
volved in  this  suit  was  acquired  by  J.  L.  Bell  before  the  rendition  ot 
said  judgment  from  W.  W.  Williams,  who  conveyed  the  property  by 
three  deeds ;  by  one  of  the  deeds  some  of  the  lots  were  conveyed  to  J.  L. 
Bell,  and  by  the  other  two  deeds  all  the  other  part  of  the  property  was 
conveyed  to  Mrs.  J.  L.  Bell.  All  three  deeds  were  in  such  form  as  to 
prima  facie  vest  the  title  to  the  property  in  the  community.  The  evi- 
dence shows  that  Bell  paid  for  the  property  by  certain  stock  which  he 
held  in  a  soap  manufacturing  company  in  the  Bepublic  of  Mexico. 
This  stock  also  appears  to  have  been  of  the  community  property  of  Bell 
and  wife. 

On  November  1,  1894,  after  the  judgment  referred  to  had  been  re- 
covered by  Garland,  J.  L.  Bell  executed  a  deed  to  his  wife,  Mrs.  J.  L. 
Bell,  conveying  to  her  the  lots  in  controversy.    This  deed  conveyed  all 
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the  property  that  Bell  owned,  not  encumbered  by  liens,  subject  to  exe- 
cution, leaving  Bell  without  any  property  to  satisfy  his  debts.  It  did 
not,  however,  include  the  property  which  was  sold  by  virtue  of  the 
judgment  against  Bell  under  the  order  of  sale,  and  bought  in  at  such 
sale  by  defendants.  The  value  of  the  property  at  the  time  of  the  con- 
veyance was  $3,925. 

As  to  the  consideration,  the  deed  contains  the  following  recital: 
"Know  all  men  by  these  presents:  That  I,  James  L.  Bell,  of  the  city 
of  Juarez,  Mexico,  for  and  in  consideration  of  <he  sum  of  one  and  fifty 
one-hundredths  dollars  ($1.50),  to  me  in  hand  paid,  and  other  valuable 
considerations  paid  by  Mrs.  J.  L.  Bell,  and  other  good  considerations, 
the  receipt  of  which  is  hereby  acknowledged,  and  in  recognition  of  the 
separate  ownership  of  property  hereinafter  described  by  the  said  Mrs. 
J.  L.  Bell,  who,  in  fact,  advanced  the  consideration  for  the  purchase  of 
said  property,  have  granted,  sold  and  conveyed,*'  etc.  There  is  no  tes- 
timony whatever  in  the  record  tending  to  show  that  Mrs.  Bell  ad- 
vanced the  consideration  for  the  purchase  of  said  property,  as  is  stated 
in  the  deed.  Mrs.  Bell  testified  by  deposition:  "All  the  property  we 
own  in  El  Paso  was  deeded  to  us  by  W.  W.  Williams.  I  do  not  know 
how  the  purchase  price  was  paid,  nor  by  whom,  nor  where  the  money 
came  from  with  which  it  was  paid.  I  did  not  pay  it.  The  considera- 
tion was  certain  shares  of  soap  stock  in  a  soap  manufacturing  company 
at  Samalayuca,  Mexico.  ...  I  do  not  know  the  corporate  name  of  the 
company  which  issued  the  stock  referred  to,  nor  can  I  answer  as  to  the 
description  of  the  stock.  I  do  not  know  the  number  of  the  shares  nor 
the  value  of  them.  At  the  time  of  my  marriage  to  Mr.  Bell  I  was  not 
the  owner  of  any  real  or  personal  property  or  money.  The  only  person 
or  estate  from  whom  I  ever  inherited  any  money  or  property  was  from 
the  estate  of  my  mother's  father,  and  it  came  to  me  after  the  death  of 
my  mother.  The  first  amount  received  from  the  estate  was  $300,  and 
that  came  to  me  in  1887.  I  loaned  that  to  Mr.  Bell.  From  that  time 
I  received  other  small  amounts,  but  I  do  not  recollect  the  amounts  or 
the  dates  when  they  were  received,  nor  do  I  know  what  the  aggregate 
amount  was.  These  were  expended  by  me  in  household  expenses,  with 
the  understanding  that  if  Mr.  Bell  was  ever  able  to  do  so  he  would  re- 
pay them  to  me  with  interest.  I  do  not  know  whether  the  $300  or  the 
small  sum  referred  to  came  to  me  by  check,  draft  or  money  order. 
When  I  let  Mr.  Bell  have  the  $300  there  was  no  written  agreement,  and 
I  don't  know  how  the  money  was  invested,  or  what  became  of  it.  Those 
of  the  lots  which  I  owned  were  conveyed  to  me  by  Mr.  Bell  as  my  sepa- 
rate property  in  consideration  of  the  money  which  he  owed  me  as  afore- 
said." 

After  the  order  of  sale,  and  sale  thereunder,  an  execution  was  duly 
and  regularly  issued  out  of  the  District  Court  of  El  Paso  County  on 
the  judgment  above  described,  in  favor  of  Garland  against  J.  L.  Bell, 
and  duly  levied  by  the  sheriff  on  all  the  property  conveyed  by  Bell  to 
his  wife  by  the  deed  above  described,  except  that  previously  sold  under 
the  order  of  sale,  as  the  property  of  J.  L.  Bell,  and  said  property,  after 
being  duly  advertised  for  sale,  was  regularly  sold  by  said  sheriff  and 
bid  in  at  the  sale  by  Leigh  Clark  for  himself,  and  as  trustee  for  Wil- 
liam D.  Garland,  and  a  deed  executed  by  the  sheriff  conveying  said 
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property  to  him  for  himself,  and  as  trustee  for  Garland,  by  virtue  of 
such  sale.  ITie  property  bought  at  such  execution  sale  is  the  land  the 
title  to  which  is  involved  in  this  suit,  and  which  was  submitted  to  the 
jury  by  the  charge  of  the  court  for  its  determination,  and  found  by  the 
verdict  in  favor  of  plaintiffs.  At  the  execution  sale  Mrs,  Bell,  by  her 
attorney,  gave  notice  to  all  intending  bidders  that  the  property  about 
to  be  sold  was  her  separate  property,  and  that  the  purchaser  at  the  sale 
would  obtain  no  title. 

It  is  apparent  from  the  pleadings  and  evidence  that  the  only  issue  in 
this  case  is,  was  the  deed  from  Bell  to  his  wife  in  fraud  of  his  credit- 
ors? If  it  were,  then  there  can  be  no  doubt  of  appellants'  right  to 
have  the  deed  avoided  and  recover  the  property.  It  appears  clear  to  us, 
from  the  undisputed  evidence,  that  such  deed  was  fraudulent  as  against 
Beirs  creditors,  and  that,  in  view  of  the  law  governing  a  case  of  this 
character,  no  man  of  ordinary  intelligence  can  come  to  any  other  con- 
clusion. While  we  think,  therefore,  that  the  court  should  have  peremp- 
torily instructed  a  verdict  for  the  defendants,  yet  we  have  no  doubt 
that,  if  the  jury  had  been  instructed  according  to  the  law  flowing  from 
the  facts  in  this  case,  it  would  have  promptly  returned  a  verdict  in 
their  favor.  For,  with  the  facts  in  mind,  we  can  only  account  for  the 
verdict  in  favor  of  appellees  upon  the  hypothesis  that  the  jury  was 
misled  by  errors  in  the  court^s  charge. 

Mrs.  J.  L.  Bell  was  the  real  plaintiff  in  this  case,  her  husband  being 
joined  with  her  as  plaintiff  pro  forma.  As  between  her  and  defend- 
ants, her  husband,  and  not  W.  W.  Williams,  was  the  common  source  of 
title.  For  both  claimed  directly  under  him,  she  by  deed  made  by  him 
in  person,  defendants  by. a  subsequent  deed  made  by  Bell  through  the 
medium  of  the  sheriff  at  execution  sale.  Therefore,  inasmuch  as  the 
case  was  submitted  to  the  jury,  the  court,  instead  of  instructing  that 
plaintiffs  and  defendants  claimed  title  from  a  common  source,  and  that, 
as  plaintiffs  showed  a  regular  chain  of  title  superior  in  time  to  that 
of  defendants,  from  such  source,  to  find  for  them  the  land  in  contro- 
versy, unless,  etc.,  should  have  informed  the  jury  that  the  plaintiff, 
Mrs.  Bell,  and  the  defendants,  both  claimed  title  from  J.  L.  Bell  as  the 
common  source — Mrs.  Bell  directly,  by  a  deed  from  him,  and  defend- 
ants through  him  under  execution  sale,  and  then  should  have  informed 
the  jury  that,  as  her  deed  was  prior  in  time  to  that  of  defendants,  it 
was  superior  in  law,  instructing  them  to  find  for  her  (Rilling  v. 
Schultze,  95  Texas,  356),  unless  it  found  such  deed  was  made  by  J.  L. 
Bell  for  the  purpose  of  hindering,  delaying  or  defrauding  his  creditors. 
Then  the  court  should  have  followed  such  portion  of  the  charge  with 
such  instructions  as  would  have  enabled  the  jury  to  determine  from  the 
evidence  whether  such  deed  was  made  for  such  purpose,  and  if  it  were, 
to  find  for  the  defendants. 

In  its  charge  the  court  erroneously  assumes  the  fact  that  the  deed 
from  J.  L.  Bell  to  his  wife  was  in  consideration  of  a  prior  indebtedness 
from  him  to  her.  No  such  consideration  is  recited  in  the  deed,  but,  on 
the  contrary,  it  upon  its  face  negatives  the  idea  that  any  such  considera- 
tion was  contemplated  or  induced  Bell  to  execute  the  deed.  And  there 
was,  in  fact,  no  competent  evidence  tending  to  show  that  there  was  any 
guch  consideration.     For  it  is  apparent,  from  Mrs.  Bell's  testimony. 
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that  her  statement  that  the  lots  were  conveyed  to  her  by  Mr.  Bell  as  her 
separate  property,  in  consideration  of  the  money  which  he  owed  her,  if 
it  amounted  to  anything  at  all,  was  simply  a  conclusion,  without  any 
evidence  or  a  single  circumstance  to  support  it. 

It  being  shown  by  the  testimony  of  Mrs.  Bell  herself  that  the  lots  in 
controversy  were  the  community  property  of  herself  and  husband,  and 
it  also  appearing  that  it  far  exceeded  in  value  the  amount  of  money  she 
claimed  she  had  loaned  her  husband,  and  that  by  such  conveyance  he 
disposed  of  all  his  available  property  subject  to  execution,  and  was 
thereby  left  insolvent,  even  had  it  been  shown  that  the  consideration  in 
the  deed  to  her  was  intended  as  payment  for  what  her  husband  owed 
her,  whether  she  actually  knew  of  the  fraudulent  intent  of  her  husband 
in  making  the  conveyance,  under  such  facts  and  circumstances  the  law, 
in  cases  of  this  character,  imputes  fraud  on  the  part  of  the  vendor,  and 
charges  the  vendee  with  knowledge  of  it.  For  one  can  not  convey  all 
of  his  property  in  payment  of  a  debt  when  it  exceeds  in  value  over 
twelve  times  the  amount  of  the  indebtedness  without  such  conveyance 
being  in  fraud  of  his  creditors  and  without  the  grantee  being  neces- 
sarily charged  with  the  knowledge  of  such  fraud.  But,  from  the  undis- 
puted facts,  the  conveyance  to  her  by  her  husband  appears  to  have  been 
purely  voluntary.  And  it  is  well  settled  that  a  voluntary  conveyance  is 
invalid  against  creditors,  without  reference  to  knowledge  or  want  of  it 
on  the  part  of  the  grantee  of  the  indebtedness  of  the  grantor.  (Bank 
V.  Foster,  74  Texas,  515.) 

It  therefore  being  clear  under  the  law,  from  the  undisputed  evi- 
dence, that  the  conveyance  by  Bell  to  his  wife  was  made  for  the  pur- 
pose of  hindering,  delaying  or  defrauding  his  creditors,  and  that  his 
wife  was  by  the  law,  in  view  of  the  undisputed  facts,  charged  with 
knowledge  of  such  fraud,  the  court  should  have  so  informed  the  jury, 
instead  of  leaving  it  to  determine  the  existence  and  knowledge  of  such 
fraudulent  intention.  But  the  charge  of  the  court  as  given,  permitting 
the  jury  to  find  for  defendants  if  they  believed  such  fraudulent  intent 
on  the  part  of  J.  L.  Bell,  and  knowledge  thereof  on  the  part  of  his 
wife  were  proven,  was  qualified  by  the  eighth  paragraph,  which  in- 
structed the  jury  "that  a  purchaser  at  execution  sale  may  be  a  bona 
fide  purchaser  for  value  in  a  case  where  he  has  paid  less  than  the  real 
value  of  the  property  purchased,  but  that,  where  the  plaintiff  in  exe- 
cution, or  his  attorney  at  an  execution  sale,  bids  in  property  at  a 
grossly  inadequate  price,  he  can  not  be  considered  either  a  bona  fide 
purchaser  or  purchaser  for  value  in  a  contest  with  the  claimant  of  the 
prior  title;  and  that,  if  the  jury  believed  from  the  evidence  the  con- 
veyance from  J.  L.  Bell  to  his  wife  was  made  by  him  for  the  purpose 
of  hindering,  delaying  or  defrauding  his  creditors,  and  such  purpose 
was  known  to  Mrs.  Bell  at  the  time  of  the  conveyance  to  her,  if  such 
conveyance  was  made  for  a  valuable  consideration,  that  is,  in  satisfac- 
tion of  a  genuine  debt  owing  by  J.  L.  Bell  to  Mrs.  Bell,  and  that  if, 
thereafter,  at  said  execution  sale,  defendant  Leigh  Clark  bid  in  the 
property  for  himself  and  client  for  a  nominal  sum,  and  paid  for  said 
property  a  grossly  inadequate  price,  and  that  such  price  so  paid  was 
so  much  less  than  the  actual  value  of  the  property  as  to  shock  the  con- 
science, to  find  a  verdict  for  plaintiffs,  notwithstanding  the  fraudulent 
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intent,  if  any,  on  the  part  of  Bell  in  making  the  conveyance  to  Mrs. 
Bell." 

Though  under  the  undisputed  testimony  no  other  verdict  than  one 
for  defendants  ought  to  have  been  rendered,  the  jury,  under  the  charge 
as  thus  qualified  by  its  eighth  paragraph,  could  not  have  returned  any 
other  verdict  than  the  one  it  did.  To  have  made  short  work  of  the 
matter,  it  would  have  been  just  as  well,  if  not  better,  for  the  court  to 
have  peremptorily  instructed  a  verdict  for  the  plaintiffs. 

The  principle  of  law  sought  to  be  embodied  in  the  paragraph  of  the 
charge  referred  to  has  no  application  whatever  to  a  case  of  this  char- 
acter. It  is  only  applicable  in  a  case  where  the  purchaser  at  execution 
sale  (he  being  the  execution  creditor)  or  his  attorney  claims  to  be  a 
bona  fide  purchaser,  without  notice  of  a  prior  conveyance  of  the  prop- 
erty purchased  of  the  execution  debtor.  But  in  this  case  neither  Gar- 
land nor  his  attorney,  Leigh  Clark,  was  a  purchaser  without  notice  of 
the  plaintiff's — Mrs.  J.  L.  Bell's — deed  to  the  property  in  controversy. 
For,  aside  from  the  record  notice  of  her  deed,  actual  notice  was  given 
them,  as  well  as  all  others  at  the  sale,  that  the  property  was  the  prop- 
erty of  Mrs.  Bell,  and  that  the  purchaser  thereof  at  such  sale  would  ac- 
quire no  title.  It  would,  in  a  case  like  this,  where  the  defendant  in 
execution  has  conveyed  his  property  to  his  wife  in  fraud  of  his  cred- 
itors, under  such  facts  and  circumstances  as  to  charge  her  with  knowl- 
edge of  the  fraud,  be  a  travesty  on  justice  to  hold  that  the  purchaser  at 
the  sale,  if  he  be  the  plaintiff  in  execution  or  his  attorney,  would  ac- 
quire no  title  as  against  the  defendant  in  execution  or  his  fraudulent 
vendee  if  the  consideration  bid  at  the  sale,  and  paid  by  him,  was 
grossly  inadequate. 

If  the  conveyance  from  Bell  to  his  wife  was  fraudulent  the  land  was, 
as  between  her  and  defendants,  as  though  it  never  had  been  conveyed — 
that  is,  J.  L.  Bell's  property — and  subject  to  be  sold  as  his  in  the  same 
manner  and  in  the  same  way,  subject  to  the  same  principles  as  any 
other  property  of  an  execution  debtor  would  be,  and  the  purchaser  at 
such  sale  would  have  the  same  rights,  though  the  plaintiff  in  execution 
or  his  attorney,  as  though  such  conveyance  by  the  execution  debtor  to 
his  wife  had  never  been  made,  subject  only  to  the  burden  of  showing 
in  a  contest  with  the  wife  for  the  property  that  the  conveyance  to  her 
was  fraudulent. 

As  is  said  by  the  Supreme  Court  in  Pearson  v.  Flannagan  (52  Texas, 
280)  :  "The  weight  of  authority,  including  that  of  this  court,  is,  that 
mere  inadequacy  of  price,  of  itself,  is  not  sufficient  to  set  aside  a  sher- 
iff's sale  otherwise  valid.  But  that  gross  inadequacy  of  price  in  con- 
nection with  slight  additional  facts  showing  fraud,  irregularity  or  other 
circumstances  calculated  to  prevent  the  property  from  bringing  some- 
thing like  its  reasonable  value,  might  avoid  the  sale."  (Citing  Free- 
man on  Executions,  sec.  309 ;  Allen  v.  Stephens,  18  Texas,  658 ;  Cham- 
blee  V.  Tarbox,  27  Texas,  139;  see,  also,  Allen  v.  Pearson,  60  Texas, 
604;  Smith  v.  Perkins,  81  Texas,  153.)  There  were  no  facts  or  cir- 
cumstances attending  the  execution  sale  at  which  the  property  in  con- 
troversy was  bought  by  defendants  tending  in  the  least  to  show  fraud 
or  irregularity,  or  any  circumstance,  except  the  notice  given  by  plain- 
tiff herself  at  the  sale,  that  the  property  was  hers,  and  the  purchaser 
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would  get  no  title,  calculated  to  prevent  the  property  from  bringing 
something  like  its  reasonable  value.  It  is  true  that  the  fact  that  a  con- 
veyance by  the  execution  creditor  to  another,  though  fraudulent,  would 
tend  to  prevent  the  property  from  bringing  a  fair  price.  But  we  have 
yet  to  see  a  case  where  a  sale  at  execution  of  property  which  had  pre- 
viously been  conveyed  by  the  execution  debtor  for  the  fraudulent  pur- 
pose of  placing  it  beyond  the  reach  of  his  creditors  avoided  or  set  aside 
at  the  instance  of  a  fraudulent  vendee  because  of  inadequacy  of  the 
price  it  brought  at  such  sale.  The  law  does  not  bother  itself  by  trying 
to  protect  such  fraudulent  vendees.  When  it  ascertains  that  a  vendee 
is  of  that  character,  and  has  endeavored  to  aid  his  vendor  in  thwarting 
one  of  the  very  purposes  for  which  it  is  instituted,  it  simply  sets  aside 
the  conveyance  in  the  interest  of  the  creditor  and  leaves  the  vendee 
where  he  started — without  the  property  of  the  execution  debtor. 

For  reasons  of  the  errors  in  the  court^s  charge,  the  judgment  in  favor 
of  the  plaintiffs  as  to  so  much  of  the  property  as  to  which  there  was 
any  real  controversy  is  reversed,  and,  because  it  is  shown  by  the  undis- 
puted testimony  that  the  defendants  were  entitled  to  recover  said  prop- 
erty from  the  plaintiffs,  and  have  the  title  acquired  thereto  under  exe- 
cution quieted,  judgment  is  here  rendered  in  their  favor  therefor.  So 
much  of  the  judgment  as  was  rendered  either  for  plaintiffs  or  defend- 
ants, on  the  peremptory  instruction  of  the  court,  is  affirmed. 

Affirmed  in  part,  and  reversed  and  rendered  in  part 

Writ  of  error  refused. 


Galveston,  Harrisburg  and  San  Antonio  Eailway  Company  et  al. 

V.   MaTTIE  J.   VOLLRATH. 

Decided  June  7,  1906. 

1. — ^Bailroadf — ^Negrligenoe — ^Bingring:  BeU  for  Crossing. 

A  failure  to  ring  the  bell  as  cars  are  approaching  a  public  crossing,  as  re- 
quired by  the  statute,  is  negligence  per  se.     (Rev.  SUits.,  art.  4507.) 

3.^-ConoiirrlxLg  Negligence — Joint  Tortfeasors. 

Where  acts  of  negligence  of  two  different  parties  concur  in  producing  an 
injury,  each  will  be  liable  therefor  if  such  acts  are  a  proximate  cause  of  the 
injury. 

8. — Same — ^Proximate  and  Concurring  Causes. 

It  is  not  essential  that  a  cause  should  act  alone  in  order  to  constitute  it 
the  proximate  cause,  but  it  will  be  such  if  it  concurs  with  another  cause  in  pro- 
ducing the  result.  The  rule  applied  in  a  case  of  injury  resulting  from  the  fail- 
ure of  a  street  car  to  stop  at  a  railway  crossing,  and  the  failure  of  an  engine 
to  sound  the  bell  as  cars  were  approaching  the  crossing. 

4. — ^Assignments  of  Error  Too  General. 

Assignments  of  error,  such  as  that  a  certain  paragraph  of  the  charge  "was 
erroneous,  misleading  and  confusing,"  or  that  the  charge  "permits  a  double 
recovery,"  without  specifying  wherein,  are  too  general  where  submitted  as  propo- 
sitions. 

5. — Charge— Assuming  Fact— Negligence. 

A  charge  that  it  was  the  duty  of  the  defendant  company  to  use  ordinary 
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care  to  prevent  an  injury  to  plaintiff,  and  defininff  ordinary  care,  is  not  objec- 
tionable as  assuming  that  defendant  injured  the  plaintiff  or  was  guilty  of  neg- 
ligence. 

6. — Railroads — Failure  to  Ring  Bell  at  Croislng. 

Where  plaintiff  was  injured  in  jumping  from  a  street  car  to  escape  an  ap- 
parently impending  collision  with  approaching  railroad  cars,  the  railroad  com- 
pany was  not  relieved  of  its  liability  resulting  from  its  not  having  the  bell 
rung  by  reason  of  the  fact  that  its  train  actually  stopped  before  any  collision 
took  place,  the  injury  to  plaintiff  having  already  then  occurred. 

7. — Charge— Inyited  Error. 

A  party  can  not  complain  of  a  charge  which  is  substantially  the  same  as 
one  requested  by  him. 

8. — Street  Railroad — Crosiing  Railroad  Track — City  Ordinance. 

•  Where  a  city  ordinance  provided  that  street  cars  should  come  to  a  full 
stop  before  crossing  any  railroad  track,  this  included  switch  and  spur  tracks 
as  well  as  the  main  track. 

9. — ^Pleading  and  Charge — ^Injury  to  Passenger— lookont  at  Crossing. 

Where  plaintiff,  a  street  car  passenger  injured  at  a  railroad  crossing,  al- 
leged that  the  defendant  street  car  company  "failed  to  take  any  precaution 
whatever  to  ascertain  the  presence  or  coming  of  a  train,"  this  was  sufficient  to 
justify  the  court  in  presenting  the  issue  as  to  whether  such  defendant  "failed  to 
keep  a  reasonably  sufficient  lookout  for  said  train,  as  alleged  in  plaintiff's  pe- 
tition." 

10. — Charge — ^Implied  Assumption. 

The  court  did  not  assume  that  plaintiff  had  reasonable  ground  for  leaving 
the  street  car,  while  on  the  railroad  track,  to  avoid  a  threatened  collision,  by 
submitting  the  question  whether  there  was  reasonable  ground  for  leaving  the 
car  after  it  had  moved  off  the  railroad  track. 

11. — ^Damages  for  Personal  Injury — ^Measure. 

A  charge  in  an  action  for  personal  injuries  that  the  jury  should  allow  plain- 
tiff such  damages  as  would  fairly  compensate  her  for  her  injuries  was  proper, 
and  that  language  could  have  no  other  signification  except  that  of  present  com- 
pensation. 

12. — Same — ^Amount  of  Verdict. 

A  judgment  for  $14,000  upheld  in  the  case  of  a  strong,  healthy  woman  of 
thirty-four  years  of  age,  who  was  reduced  to  a  nervous  wreck  by  injuries  re- 
ceived. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Baker,  Boils,  Parker  &  Garwood,  W.  B.  Teagarden,  Newton  &  Ward 
and  Ogden  &  Brooks,  for  appellant  railway  company. — 1.  As  to  proxi- 
mate cause,  counsel  cited:  Texas  &  P.  Ry.  Co.  v.  Bingham,  90  Texas, 
223;  Scale  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  65  Texas,  274;  Fort  Worth  & 
Rio  Grande  v.  Neely,  60  S.  W.  Rep.,  282;  Texas  &  P.  Ry.  Co.  v.  Do- 
herty,  15  S.  W.  Rep.,  44;  Brandon  v.  Manufacturing  Co.,  51  Texas,  121. 

2.  Failure  to  ring  the  bell  or  blow  the  whistle,  which  had  nothing 
to  do  with  causing  the  injury,  can  not  be  considered  in  determining  lia- 
bility. Texas  &  P.  Ry.  Co.\.  Wright,  62  Texas,  515;  Railway  Co.  v. 
Nixon,  52  Texas,  19;  Central  Rv.  Co.  v.  Nycum,  34  S.  W.  Rep.,  460; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Cardena,  54  S.  W.  Rep.,  313,  55  S.  W. 
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E^p.,  44;   Calhoun  v.   Eailway   Co.,   84  Texas,  226;   Railway  Co.   v. 
Wright,  62  Texas,  515 ;  Eailway  Co.  v.  Malone,  37  S.  W.  Eep.,  640. 

3.  The  court  erred  in  that  part  of  its  charge  which  is  as  follows: 
"It  was  the  duty  of  the  Galveston,  Harrisburg  &  San  Antonio  Eailway 
Company  to  use  ordinary  care  to  prevent  an  injury  to  plaintiff,  and  by 
ordinary  care  is  meant  such  care  as  an  ordinarily  prudent  person  would 
have  used  under  like  circumstances,"  in  this:  that  it  assumes  that  this 
defendant  did  injure  the  plaintiff.  Missouri,  K.  &  T.  Ry.  v.  Williams, 
40  S.  W.  Rep.,  161 ;  St.  Louis  S.  W.  Ey.  v.  Smith,  63  S.  W.  Eep.,  1065; 
Eailway  Co.  v.  Chrispman,  65  S.  W.  Eep.,  369;  Texas  &  P.  Ey.  v. 
Berry,  77  S.  W.  Eep.,  424. 

H.  C.  Carter  and  Perry  J«  Lewis,  for  appellee. — 1.  If  an  accident 
occurs  from  two  causes,  both  due  to  negligence  of  different  persons,  but 
together  the  efficient  cause,  then  all  of  the  persons  whose  acts  con- 
tributed to  the  accident  are  liable  for  an  injury  resulting,  and  the  neg- 
ligence of  the  one  is  no  excuse  for  the  negligence  of  the  other.  Eail- 
way V.  Croskell,  6  Texas  Civ.  App.,  160;  Lane  v.  Atlantic  Works,  111 
Mass.,  139;  Eailway  v.  Sweeney,  36  S.  W.  Eep.,  800;  Eailway  v.  Mus- 
sette,  86  Texas,  719;  Markham  v.  Houston  Nav.  Co.,  73  Texas,  249; 
Eailway  v.  McWhirter,  77  Texas,  356. 

2.  To  constitute  a  negligent  act  the  proximate  cause  of  the  injury, 
it  need  not  be  the  sole  cause;  but  it  is  sufficient  if  it  is  a  concurring 
cause,  from  which  such  a  result  might  reasonably  have  been  antici- 
pated. Eads  V.  City  of  Marshall,  29  S.  W.  Eep.,  171,  and  cases  cited ; 
City  of  San  Antonio  v.  Porter,  59  S.  W.  Eep.,  924;  Eailway  v.  Bing- 
ham, 90  Texas,  226 ;  Milwaukee  Ey.  Co.  v.  Kellogg,  94  IT.  S.,  469. 

FLY,  Associate  Justice. — This  is  a  suit  for  damages  against  the 
Galveston,  Harrisburg  &  San  Antonio  Eailway  Company  and  the  San 
Antonio  Traction  Company,  alleged  to  have  accrued  by  appellee  jump- 
ing from  a  street  car  of  the  latter  corporation  on  account  of  an  ap- 
proaching train  belonging  to  the  railway  company.  A  trial  by  jury  re- 
sulted in  a  verdict  and  judgment  for  appellee  against  both  appellants 
in  the  sum  of  $16,000,  of  which  $2,000  was  remitted  by  appellee. 

The  petition  has  the  following  averments:  "Plaintiff  avers  that, 
heretofore,  on  or  about  June  27,  1902,  she  was  a  passenger  on  one  of 
the  street  cars  of  the  defendant  San  Antonio  Traction  Company,  going 
westward  along  said  East  Commerce  Street,  and  when  said  street  car 
reached  the  place  where  the  tracks  of  the  railway  company  cross  the 
tracks  of  the  traction  company,  through  the  gross  carelessness  and  neg- 
ligence of  both  defendants,  a  collision  of  a  long  string  of  box  cars  of 
the  defendant  Galveston,  Harrisburg  &  San  Antonio  Eailway  Company 
with  a  street  car  of  the  San  Antonio  Traction  Company,  upon  which 
plaintiff  was  a  passenger,  was  imminent  and  impending,  and,  acting 
upon  the  appearance  of  danger  and  imminent  peril,  plaintiff  jumped 
from  said  car  while  the  same  was  crossing  the  tracks  of  the  said  rail- 
way company,  and  was  seriously,  permanently  and  painfully  injured, 
as  hereinafter  more  fully  set  out. 

Plaintiff  further  avers  that  the  appearance  of  danger  and  of  a  dis- 
astrous collision  of  the  said  string  of  freight  cars  with  the  said  street 
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car  was  brought  about  and  caused  by  the  negligence  and  carelessness  of 
both  defendant  companies;  that  an  engine  of  the  Galveston,  Harris- 
burg  &  San  Antonio  Railway  Company  was  shoving  a  long  string  of 
box  cars  from  the  south  to  the  north,  and  approached  the  said  inter- 
section of  the  street  railway  track  on  East  Commerce  Street  without 
taking  any  precautions  whatever  to  ascertain  the  presence  of  the  said 
street  car;  tiiat  the  employes  in  charge  of  said  engine  and  cars  failed 
to  stop  and  look  out  for  a  street  car,  and  failed  to  give  any  warning  of 
their  approach,  and  failed  to  maintain  a  reasonable  lookout,  and  neg- 
ligently failed  to  inform  themselves  of  the  coming  or  presence  of  said 
street  car,  but  recklessly  and  negligently  shoved  and  propelled  said 
string  of  box  cars  over  and  upon  the  said  East  Commerce  Street,  and 
so  perilously  close  to  the  said  street  car  as  to  create  the  reasonable  ap- 
pearance of  a  disastrous  collision.  That  the  said  San  Antonio  Trac- 
tion Company  was  negligent  and  reckless  in  that  the  motorman  in 
charge  of  said  street  car  failed  to  bring  his  car  to  a  stop  upon  approach- 
ing the  intersection  with  said  railway  track,  and  failed  to  take  any  pre- 
caution whatever  to  ascertain  the  presence  or  coming  of  a  train,  failed 
to  ring  his  gong  and  to  give  any  warning  of  his  approach,  and  he  neg- 
ligently and  recklessly  propelled  the  said  street  car  upon  the  tracks  of 
the  said  railway  immediately  in  front  of  an  approaching  train  of  cars, 
and  thereby  produced  a  reasonable 'apprehension  of  a  disastrous  colli- 
sion, and  plaintiff  was  thereby  greatly  frightened,  and,  in  order  to  save 
her  life,  said  plaintiff  jumped  from  the  said  street  car  and  was  seriously 
and  permanently  injured,  as  hereinafter  stated." 

It  was  further  alleged  that  there  was  a  city  ordinance  requiring  the 
traction  company  to  bring  its  cars  to  a  full  stop  before  crossing  any 
railroad  track. 

The  following  conclusions  are  drawn  from  the  statement  of  facts: 
About  June  27,  1902,  appellee  was  a  passenger  on  a  street  car  belong- 
ing to  the  traction  company,  which  was  coming  into  the  city  of  San 
Antonio  along  East  Commerce  Street.  When  the  car  reached  the  place 
where  a  spur  track  of  the  railway  company  crosses  Commerce  Street 
the  employes  of  the  traction  company  negligently  failed  to  stop  the  car 
before  attempting  to  cross  the  railway  track,  but  continued  its  journey 
across  the  track.  At  that  time  a  train  of  freight  cars  was  being  rapidly 
backed  toward  the  crossing.  No  attempt  was  made  to  stop  the  street 
car,  but  when  the  motorman  saw  the  freight  cars  he  turned  on  the 
electricity  so  as  to  go  rapidly  across.  The  train  ran  up  within  six  feet 
of  the  street  car  and  stopped.  When  the  freight  cars  were  about  fifteen 
or  sixteen  feet  from  the  street  car  a  brakeman  on  the  car  nearest  to  the 
crossing  halloaed,  *Tx)ok  out,"  and  a  passenger  yelled,  "Jump  off." 
Appellee,  becoming  greatly  alarmed,  and  fearing  for  her  life,  jumped 
off  the  car  and  was  seriously  and  permanently  injured.  She  had  rea- 
sonable grounds  for  believing  that  the  danger  was  imminent,  and  that 
a  collision  would  take  place.  The  brakeman  on  the  freight  car  could 
see  a  street  car  coming  fifty  or  sixty  feet  from  the  crossing  when  he  was 
two  or  three  car-lengths  from  it.  No  bell  was  being  rung  or  other  signal 
given  by  the  train  of  its  approach.  Commerce  Street  is  one  of  the 
main  thoroughfares  of  the  city,  and  at  that  point  was  much  used  by 
Vol.  XL.  Civil— 4. 


50  Texas  Civil  Appeals  Reports,  Vol.  40.  [June, 

pedestrians  and  vehicles.  There  were  no  gates  nor  watchman  at  the 
crossing.  We  find  that  appellee  was  injured  through  the  concurring 
negligence  of  the  two  appellants. 

Our  conclusions  of  fact  dispose  of  the  assignments  of  error  of  the 
railway  company  from  one  to  eight,  inclusive,  which  attack  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict  as  against  it.  The  statute 
requires  railway  companies  to  ring  a  bell  when  approaching  a  public 
crossing,  and  a  failure  to  comply  with  that  requirement  would  be  statu- 
tory negligence,  and  if  such  failure  to  comply  with  the  provisions  of 
the  statute  was  a  proximate  cause  of  the  injury  inflicted  upon  appellee, 
appellant  would  be  liable,  no  matter  what  negligence  on  the  part  of  an- 
other concurred  with  its  negligence  in  producing  the  result.  The 
same  is  true  if  the  jury  found  that  appellant  was  negligent  in  failing 
to  keep  a  proper  outlook  at  the  crossing.  The  evidence  tends  to  show 
that  if  the  railway  company  had  kept  a  proper  lookout  the  street  car 
would  have  been  seen  and  the  train  would  not  have  rapidly  approached 
the  crossing  in  the  manner  it  did,  and  that  if  it  had  given  a  proper 
signal  of  its  approach  the  street  car  would  not  have  gone  upon  the 
crossing.  If  the  street  car  had  stopped,  as  required  by  the  city  ordi- 
nance, before  attempting  to  cross-  the  railroad,  the  approach  of  the 
train  would  not  have  alarmed  appellee,  and  the  accident  would  not  have 
occurred.  The  acts  of  negligence  of  the  two  appellants  concurred  in 
producing  the  result,  and  each  will  be  liable  therefor.  (Shippers'  Com- 
press Co.  V.  Davidson,  Texas  Civ.  App.,  80  S.  W.  Bep.,  1032.)  It  is 
not  essential  that  a  cause  should  act  alone  in  order  to  constitute  it  the 
proximate  cause,  but,  if  it  concurs  with  another  cause  in  producing  the 
result,  it  will  be  a  proximate  cause,  and  one  or  both  of  the  instruments 
setting  the  cause  in  motion  will  be  liable  for  the  damages  arising 
therefrom.  (Eailways  v.  Croskell,  6  Texas  Civ.  App.,  160,  and  au- 
thorities therein  cited.)  "If  an  accident  occurs  from  two  causes,  both 
due  to  negligence  of  different  persons,  but  together  the  efficient  cause, 
then  all  the  persons  whose  acts  contribute  to  the  accident  are  liable  for 
an  injury  resulting,  and  the  negligence  of  one  furnishes  no  excuse  for 
the  negligence  of  the  other."  (Railway  v.  McWhirter,  77  Texas,  356.) 
One  tortfeasor  can  not  be  allowed  to  excuse  his  negligence  by  the  plea 
that  his  negligence  would  not  have  produced  the  result  if  another  tort- 
feasor had  not  also  been  negligent.  Each  will  be  responsible  for  the 
results  of  his  negligence. 

The  court  did  not  err  in  instructing  the  jury  that  it  was  negligence 
for  the  railway  company  to  not  ring  its  bell  in  approaching  the  cross- 
ing, as  required  by  statute,  and  negligence  in  the  traction  company  to 
fail  to  stop  its  car  before  attempting  to  cross  the  railway  track,  as  pro- 
vided by  a  city  ordinance.  In  other  parts  of  the  charge  the  jury  were 
instructed  that  if  the  failure  to  stop  the  car  was  not  the  proximate 
cause  of  the  accident  the  traction  company  was  not  liable,  "and  if  the 
failure  to  ring  the  bell  was  not  the  proximate  cause  of  the  injury  to  ap- 
pellee the  railway  company  was  not  liable. 

The  ninth  assignment  of  error  of  the  railway  company,  which  is  sub- 
mitted as  a  proposition,  does  not  indicate  wherein  the  charge  is  de- 
fective, except  that  it  "was  erroneous  and  misleading  to  the  jury." 
While  it  is  not  essential  that  an  assignment  of  error  should  point  out 
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the  specific  error  in  a  charge  of  which  complaint  is  made,  it  should  in 
itself,  or  by  a  proposition  following  it,  indicate  the  ground  of  attack. 
The  assignment,  as  a  proposition,  is  too  general  to  be  considered. 

The  court  charged  the  jury :  "It  was  the  duty  of  the  Galveston,  Har- 
risburg  &  San  Antonio  Railway  Company  to  use  ordinary  care  to  pre- 
vent an  injury  to  plaintiff,  and  by  ordinary  care  is  meant  such  care  as 
an  ordinarily  prudent  person  would  have  used  under  like  circum- 
stances." That  charge  is  attacked  on  the  ground  that  it  assumes  that 
the  railway  company  injured  appellee,  and  also  assumed  that  it  was 
guilty  of  negligence.  The  charge  is  not  open  to  the  criticisms  stated 
in  the  assignments  of  error.  The  existence  of  no  fact  is  assumed  there- 
in. The  court  merely  charged  a  general  duty  that  the  railway  company 
owed  to  appellee,  and  the  clause  should  be  read  and  construed  in  cour 
nection  with  the  other  portions  of  the  charge.  It  can  not  be  logically 
contended  that  the  railway  company  was  not  under  any  obligations  to 
use  ordinary  care  to  prevent  injury  to  person^  on  its  track  at  a  public 
crossing. 

The  evidence  clearly  shows  that  the  train  was  about  to  be  backed 
across  the  street,  and  there  is  no  merit  in  the  contention  that,  because 
it  was  stopped,  so  as  to  prevent  running  into  a  passing  street  car,  it 
was  thereby  relieved  from  the  duty  of  ringing  its  bell  in  approaching 
the  crossing.  It  could  not  relieve  itself  of  its  liability  for  injuries 
arising  from  a  violation  of  the  statute  by  stopping  at  the  crossing  after 
causing  the  injury.  The  court  did  not  require  the  bell  to  be  rung  after 
the  train  stopped,  but  until  it  passed  the  crossing  or  stopped,  which  is 
the  language  of  the  statute.  (Art.  4507,  Sayles'  Civ.  Stats.)  The 
failure  to  ring  the  bell,  as  required  by  the  statute,  was  negligence  per 
se,  whether  it  caused  the  injury  to  appellee  or  not,  and  the  court  did 
not  err  in  so  instructing  the  jury.  The  jury  was  fully  instructed  that 
the  railway  company  was  not  liable  for  such  negligence  unless  it  was 
the  proximate  cause  of  the  injury.  That  was  a  question  of  fact  to  be 
determined  by  the  jury.  In  the  cases  cited  by  appellants  the  charges 
failed  to  state  that  the  negligence,  in  order  to  make  it  actionable,  must 
have  been  the  proximate  cause  of  the  injuries. 

There  is  no  merit  in  the  contention  that  the  charge  made  the  rail- 
way company  responsible  for  the  acts  of  the  employes  of  the  traction 
company,  for  it  clearly  and  explicitly  restricts  the  liability  of  the  former 
to  the  effects  of  its  negligence.  The  charge  fully  presented  the  law, 
and  the  attacks  upon  it  are  without  merit. 

It  appears  from  the  evidence  that  the  failure  of  the  railway  company 
to  perform  its  statutory  duty  in  ringing  its  bell,  and  to  keep  a  proper 
outlook  when  approaching  a  crossing  on  a  street,  was  one  of  the  con- 
curring causes  that  produced  the  circumstances  that  made  it  reasonably 
appear  to  appellee  that  the  cars  would  crash  into  the  street  car,  and 
proximately  caused  her  injuries,  and  the  court  did  not  err  in  submit- 
ting the  circumstances  to  the  jury.  There  was  no  conflict  in  the  para- 
graphs submitting  that  phase  of  the  case  to  the  jury.  The  charge  did 
not  authorize  a  verdict  for  appellee  on  any  ground  of  negligence  except 
those  specified  in  the  petition  and  substantiated  by  the  evidence,  and 
the  court  did  not  err  in  instructing  the  jury  that  if  the  negligence  of 
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the  railway  company  alone  caused  the  accident  it  would  be  liable  there- 
for.   The  last  proposition  is  too  plain  for  discussion. 

The  twenty-seventh  assignment  of  error  is  as  follows:  "That  said 
charge  last  above  referred  to  was  further  erroneous,  misleading  and 
confusing  to  the  jury  when  considered  in  connection  with  paragraphs 
7,  8  and  9  of  the  main  charge.*^  That  assignment  is  submitted  as  a 
proposition.    It  is  clearly  too  general  and  indefinite  to  be  considered. 

The  twenty-eighth,  twenty-ninth  and  thirtieth  assignments  of  error 
complain  of  the  seventh  paragraph  of  the  charge  because  it  instructed 
the  jury  that,  if  appellee  jumped  from  the  street  car  after  it  had 
crossed  over  the  track  of  the  railway  company,  and  there  was  no  rea- 
sonable ground  for  fearing  a  collision,  then  they  should  find  for  appel- 
lants. The  railway  company  asked  the  court  to  give  the  following 
charge:  "If  you  believe  from  the  evidence  that  the  plaintiff,  Mrs. 
Mattie  J.  Vollrath,  jumped  from  the  street  car  after  the  same  had 
crossed  the  switch  track  of  the  defendant,  G.,  H.  &  S.  A.  Ry.  Co.,  and 
at  a  time  when  there  was  no  reasonable  apprehension  of  danger,  and  no 
reasonable  grounds  for  believing  that  a  collision  could  occur,  you  will 
return  a  verdict  in  favor  of  the  defendant,  G.,  H.  &  S.  A.  Ry.  Co." 
In  view  of  that  request,  and  in  view  of  the  fact  that  its  fifty-second 
assignment  of  error  is  founded  on  the  refusal  of  the  court  to  give  it, 
we  do  not  think  the  railway  company  is  in  a  position  to  attack  the 
charge  of  the  court  as  embodied  in  the  seventh  paragraph,  even  if  it 
were  erroneous. 

The  thirty-first  assignment  of  error  is:  "The  court  erred  in  the 
eighth  paragraph  of  its  main  charge  in  this,  that  said  charge  was  er- 
roneous, misleading  and  confusing  to  the  jury."  It  is  submitted  as  a 
proposition,  and,  manifestly,  is  too  general  for  consideration.  The 
thirty-second  assignment  of  error  is  answered  by  our  conclusions  of 
fact,  and  the  thirty-third  is  without  merit.  The  jury  were  clearly  in- 
formed that  if  the  negligence  of  the  railway  company  was  the  proxi- 
mate cause  of  the  injury  it  was  not  liable. 

No  other  negligence  except  that  alleged  in  the  petition  was  proved, 
and  the  jury  could  not  have  found  the  railway  company  guilty  of  other 
negligence,  even  if  the  charge  had  permitted  it.  However,  the  charge, 
when  construed  all  together,  is  not  open  to  criticism  in  that  regard, 
and  the  different  paragraphs  are  in  perfect  harmony  with  each  other. 

The  forty-sixth  assignment  of  error  attacks  the  charge  on  the  ground 
that  it  permits  a  double  recovery.  The  assignment  is  submitted  as  a 
proposition,  and  wherein  the  charge  allows  a  double  recovery  is  not  in- 
dicated.   However,  the  charge  does  not  permit  a  double  recovery  of  dam- 


There  are  seven  assignments  of  error  which  complain  of  the  action 
of  the  court  in  refusing  to  give  certain  special  charges  asked  by  the 
railway  company.  Several  of  the  requested  charges  contain  the  doc- 
trine that,  if  the  traction  company  was  guilty  of  negligence,  the  rail- 
way company,  although  also  guilty  of  negligence,  wa»  not  liable.  Of 
course,  that  theory  is  untenable.  To  sustain  it  would  be  to  hold  that, 
where  the  independent  acts  of  several  parties  concurring  cause  an  in- 
jury, neither  would  be  liable.  The  fact  that  the  immediate  cause  of 
appellee  leaving  the  car  was  the  outcry  of  an  employe  of  the  railway 
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company  would  not  excuse  it  for  creating  the  circumstances  that  in- 
duced the  outcry.  Its  negligence  was  a  concurring  cause  in  producing 
the  injuries,  and  that  fixed  its  liability. 

Through  its  first  assignment  of  error  the  traction  company  presents 
the  propositions  that  the  accident  having  occurred  on  a  switch  or  spur 
tracks  the  ordinance  requiring  street  cars  to  stop  before  crossing  has 
no  application.  The  city  ordinance  provides  that  "no  street  car  shall 
stop  on  any  street  crossing  or  on  any  railroad  tracks,  but  shall  come  to 
a  full  stop  before  crossing  any  railroad  track,"  and  is  comprehensive 
enough  to  include  any  railroad  track,  whether  main  line  or  spur.  That 
a  failure  to  obey  the  ordinance  was  negligence  per  se  is  the  settled  law 
in  Texas.  (Bail way  v.  Brown,  11  Texas  Civ.  App.,  603;  Bailway  v. 
Calvert,  11  Texas  Civ.  App.,  297;  Bailway  v.  Pendiry,  14  Texas  Civ. 
App.,  60;  Bailway  v.  Matherby,  81  S.  W.  Bep.,  589.)  Writs  of  error 
were  refused  in  the  two  cases  first  and  the  one  last  cited,  and  there  is 
no  intimation,  we  think,  in  the  case  of  Qossett  v.  Bailway  Co.  (96 
Texas,  1),  that  the  Supreme  Court  does  not  agree  with  the  ruling  in 
those  cases.  The  decisions  of  New  York  can  not  be  held  authority  on 
the  subject,  as  they  hold  that  a  violation  of  a  statute  of  the  State,  as 
well  as  of  a  city  ordinance,  is  not  negligence  (Connoly  v.  Ice  Co.,  114 
N.  Y.,  108),  which  is  directly  contrary  to  numerous  decisions  of  the 
Supreme  Court  of  Texas. 

The  fifth  paragraph  of  the  charge  is  attacked,  through  the  second 
and  fourth  assignments  of  error,  on  the  grounds  that  it  subinitted  the 
question  as  to  whether  the  traction  company  kept  a  lookout  for  the 
train.  It  was  alleged  in  the  petition  that  the  traction  company  "failed, 
to  take  any  precaution  whatever  to  ascertain  the  presence  or  coming  of 
a  train,"  and  we  think  the  court  was  justified,  under  that  pleading,  in 
presenting  the  issue  as  to  whether  that  appellant  "failed  to  keep  a  rea- 
sonably sufficient  lookout  for  said  train,  as  alleged  in  plaintiff's  peti- 
tion." The  word  **lookout"  is  used  in  the  charge  in  the  sense  of  look- 
ing to  ascertain  the  coming  or  presence  of  a  train,  and  this  is  clearly 
evinced  by  a  reference  to  the  petition,  where  it  was  alleged  that  no  pre- 
caution was  taken  to  ascertain  the  presence  or  coming  of  the  train. 
There  was  evidence  tending  to  show  that  the  motorman,  by  the  exer- 
cise of  any  care  whatever,  could  have  ascertained  the  coming  of  the 
train  before  he  went  upon  the  crossing. 

The  third  and  fifth  assignments  of  error  are  submitted  as  proposi- 
tions, but,  failing  to  point  out  errors  complained  of,  can  not  meet  with 
consideration. 

The  court  did  not  assume  in  the  charge  that  appellee  had  reasonable 
ground  for  leaving  the  car  while  on  the  track  by  submitting  to  the 
jury  the  question  of  whether  there  were  reasonable  grounds  for  leaving 
the  street  car  after  it  had  moved  off  the  railway  track.  The  charge 
did  not  intimate  that  the  traction  company  was  liable  in  any  event  if 
appellee  jumped  off  the  street  car  while  on  the  railroad  track.  The 
criticised  charge  must  be  read  and  construed  in  connection  with  the 
rest  of  the  instructions. 

The  court  did  not  place  the  burden  of  showing  that  the  failure  to 
stop  the  car  was  not  the  proximate  cause  of  the  disaster  by  instructing 
the  jury  that,  if  they  found  that  the  failure  to  stop  the  car  was  not  a 
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proximate  cause  of  the  injury,  then  the  traction  company  would  not  be 
liable.  The  question  of  proximate  cause,  in  connection  with  the  out- 
cry of  the  employe,  was  submitted  to  the  jury  in  a  requested  charge  of 
the  traction  company  in  the  same  language  of  which  the  complaint  is 
made.  . 

A  collision  between  the  train  and  street  car  was  not  necessary  under 
the  pleadings  in  this  case,  but  if  the  negligence  of  appellants  created 
a  reasonable  apprehension  of  death  or  serious  bodily  injury  upon  the 
part  of  appellee,  and  that  apprehension  of  such  danger  caused  appellee 
to  jump  from  the  car,  and  she  was  thereby  injured,  she  could  recover  for 
the  damages  arising  therefrom.  The  court,  having  placed  this  proposi- 
tion of  law  plainly  before  the  jury,  did  not  err  in  instructing  the  jury 
in  another  paragraph  that  both  companies  would  be  liable  if  their  neg- 
ligence caused  the  injuries.  The  court  did  not  thereby  assume  that  ap- 
pellee had  such  reasonable  apprehension  of  danger. 

The  court  instructed  the  jury  that  they  should  allow  appellee  such 
damages  as  would  fairly  compensate  her  for  her  injuries,  and  that  lan- 
guage could  have  no  other  signification  except  that  of  present  compen- 
sation. Charges  in  the  same  language,  and  against  the  same  objec- 
tions, have  been  sustained  too  often  by  the  Appellate  Courts  of  Texas  to 
require  further  discussion. 

Appellee,  when  injured,  was  thirty-four  years  of  age,  was  strong, 
healthy  and  robust,  weighing  175  pounds,  and,  if  the  testimony  of  her 
witnesses  is  to  be  credited,  she  has  been  converted  into  a  nervous  wreck, 
suffering  with  insomnia,  pleurisy,  neuralgia  and  irregular  menstrua- 
tion. Her  suffering  has  been  intense.  We  can  not  hold  that  fourteen 
thousand  dollars,  under  these  circumstances,  is  an  excessive  amount  to 
be  awarded  her  as  damages. 

The  judgment  will  be  affirmed. 

Affirmed, 

Writ  of  error  refused. 


City  of  El  Paso  v.  C.  0.  Coppin. 

Decided  June  7,  1905. 

1. — Condemnatioii  Proceeding — ^Xeasure  of  Compeniation — Charsre— Bepeti- 
tlon. 
Where,  in  condemnation  proceedings,  the  main  charge  gave  the  measure  of 
damages  for  taking  property  for  public  use,  the  giving  of  a  special  charge  re- 
citing the  provision  of  the  Constitution  (art.  1,  sec.  17),  that  no  person's  prop- 
erty should  be  taken  without  adequate  compensation,  and  stating  that  defend- 
ant was  entitled  to  recover  full  compensation,  which  is  the  market  value  of  the 
property  as  defined  in  the  main  charge,  was  not  error  giving  undue  prominence 
to  defendant's  right  to  receive  the  full  market  value  of  the  property. 

2. — Same— Measure  of  Damages  and  Value. 

Where  land  is  taken  by  a  city  for  a  public  park,  the  taking  including  all 
the  land  the  owner  has  there,  the  measure  of  damages  is  the  market  value  at  the 
time  of  the  taking,  and  in  arriving  at  such  value  the  jury  may  consider  the 
conditions  surrounding  the  property  at  that  time,  with  reference  to  business 
and  demand  for  property  at  that  time  existing,  including  any  increase  in  de- 
velopment thereof  that  might  then  have  been  reasonably  expected  in  the  imme- 
diate future. 
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3. — Same-^lTse  of  Other  Land  Connected  by  Agreement. 

Where,  at  the  time  of  the  taking,  certain  railroads  had  acquired  other  land 
near  by  and  begun  the  construction  of  a  union  depot  thereon,  and  the  proceed- 
ings by  them  to  acquire  such  land  were  separate  from  those  by  the  city  to  con- 
demn the  land  here  in  question,  the  jury  could  consider  the  construction  of  the 
depot  and  its  effect  on  values  in  determining  the  value  of  defendant's  land,  and 
this,  although  prior  to  any  of  the  proceedings,  it  had  been  jointly  agreed  be- 
tween the  railroads  and  the  city  that  the  former  would  secure  land  and  estab- 
lish the  depot  there,  and  the  city  would  secure  this  land  near  by  for  a  publio 
park,  to  be  thereafter  maintained  and  kept  up  by  the  railroads. 

4. — Same — ^Jurisdiction  of  County  Court. 

The  provision  of  the  Constitution  (art.  5,  sec.  16)  denying  the  County 
Court  jurisdiction  of  suits  for  the  recovery  of  land  does  not  render  invalid  the 
statute  giving  such  court  jurisdiction  in  condemnation  proceedings. 

Appeal  from  the  County  Court  of  El  Paso.  Tried  below  before  Hon. 
Jos.  IT.  Sweeney. 

D.  Storms,  Beall  &  Kemp  and  B.  C,  WaUh,  for  appellant. — 1.  As 
this  property  was  to  be  taken  for  public  use,  the  court  erred  in  exclud- 
ing from  the  consideration  of  the  jury  the  proceedings  pending  for 
condemnation  of  the  same,  as  this  would  enable  the  jury  to  fix  a  pros- 
pective and  fictitious  value  upon  said  property,  caused  by  the  erection 
of  the  union  depot.  Kerr  v.  South  Park  Com.,  117  U.  S.,  924;  Shoe- 
maker V.  United  States,  147  TJ.  S.,  282;  Dorgan  v.  Boston,  12  Allen, 
223;  Cobb  v.  Boston,  112  Mass.,  181;  Powers  v.  Railway  Co.,  33  Ohio 
St.,  435 ;  Buffalo  Bayou  By.  Co.  v.  Ferris,  26  Texas,  588 ;  Mills  on  Emi- 
nent Domain  (2d  ed.),  sees.  173,  174;  2  Lewis  on  Eminent  Domain  (2d 
ed.),  sees.  480,  501;  Van  Blaricum  v.  State,  7  Blackf.,  209;  Sater  v. 
Plank  Boad  Co.,  1  Iowa,  393;  Missouri  Pac.  By.  Co.  v.  Hays,  15  Neb., 
231;  Eddings  v.  Seabrook,  12  Rich.  L.,  504;  Levee  Com.  v.  Harkle- 
roids,  62  Miss.,  807;  Sedalia  By.  Co.. v.  Abell,  18  Mo.  App.,  637;  Ab- 
bott V.  S.  P.  Co.,  109  Cal.,  282,  41  Pac.  Rep.,  1099. 

2.  The  measure  of  the  defendant's  damages  was  the  market  value 
of  the  property  on  the  6th  day  of  October,  1904,  under  the  then  exist- 
ing conditions,  irrespective  of  the  contingent  and  speculative  effect 
upon  the  property  that  might  afterwards  result  should  a  union  depot  be 
built.  Dickerson  v.  Fitchberg,  13  Gray,  546;  San  Diego  v.  Neale,  20 
Pac.  Rep.,  372;  Sexton  v.  North  Bridgewater,  116  Mass.,  200;  Burt  v. 
Wiggleworth,  117  Mass.,  302,  and  authorities  above  cited. 

M.  W.  Stanton,  for  appellee. — 1.  The  trial  court  correctly  presented 
the  law  to  the  jury  by  charging  them  in  specific  terms  that  the  defend- 
ant in  this  cause  is  entitled  to  recover  of  the  City  of  El  Paso  the  mar- 
ket value  of  his  property  on  the  6th  day  of  October,  1904,  the  evidence 
being  in  writing  and  undisputed  that  that  was  the  date  on  which  the 
property  was  in  fact  taken.  Const,  of  Texas,  art.  1,  sec.  17;  Gen.  Law, 
26th  Leg.,  105 ;  Gen.  Law,  27th  Leg.,  46 ;  Charter  of  City  of  El  Paso, 
sec.  148;  Texas  Western  By.  Co.  v.  Cave,  80  Texas,  137;  San  Antonio, 
etc..  By.  Co.  v.  Buby,  80  Texas,  172;  Allen  v.  Pacific  By.  Co.,  25  S.  W. 
Bep.,  826;  Galveston,  etc..  By.  Co.  v.  Kinkaid,  60  S.  W.  Bep.,  468; 
Sullivan  v.  Missouri  Pac.  By.  Co.,  68  S.  W.  Bep.,  745;  Davidson  v. 
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Texas,  etc.,  Ry.  Co.,  67  S.  W.  Rep.,  1093;  St.  Louis,  etc.,  By.  Co.  v. 
Hughes,  73  S.  W.  Rep.,  976. 

2.  As  the  value  of  the  property  is  to  be  assessed  when  taken,  and  the 
same  was  not  taken  until  October  6,  1904,  and  as  this  proceeding  is 
not  a  disadvantage  that  the  jury  could  properly  consider,  the  trial  court 
did  not  err  in  excluding  from  the  consideration  of  the  jury  this  pro- 
ceeding for  the  condemnation  of  the  property.  See  authorities  under 
preceding  proposition ;  also.  Rev.  Stats,  of  Texas,  arts.  4445-4475 ;  Gulf, 
etc.,  Ry.  Co.  v.  Bruggers,  59  S.  W.  Rep.,  556;  San  Antonio,  etc.,  Rv. 
Co.  V.  Hunnicutt,  44  S.  W.  Rep.,  535;  Eastern  Texas  Ry.  Co.  v.  Ed- 
dings,  70  S.  W.  Rep.,  98;  Prochila  v.  Calvert,  etc.,  Ry.  Co.,  72  S.  W. 
Rep.,  255;  Boyer  v.  St.  Louis,  etc.,  Ry.  Co.,  97  Texas,  107,  76  S.  W. 
Rep.,  441 ;  2  Lewis  on  Em.  Dom.,  sees!  463,  478-480. 

JAMES,  Chief  Justice. — On  November  15,  1902,  the  city  council 
of  the  city  of  El  Paso  enacted  an  ordinance  which  recited  that  the 
railway  companies  operating  or  building  railroads  into  the  city  have 
agreed  on  plans  for  a  union  passenger  depot,  and  that  it  was  necessary 
that  certain  streets  and  parts  of  streets,  and  certain  alleys,  should  be 
closed  by  the  city,  and  others  opened  for  the  public  use,  and  which  or- 
dained that  certain  streets,  etc.,  be  abandoned,  etc.,  and  granting  the 
railway  companies  the  right  to  close  and  use  the  same  for  railway  pur- 
poses after  certain  abutting  property  shall  have  been  acquired  by  said 
companies  within  the  limits  named,  etc.  Also,  among  other  things,  the 
city  agreed  and  bound  itself  to  acquire,  by  condemnation  or  otherwise, 
the  north  one-half  of  the  west  one-half  of  block  171,  according  to  the 
map  of  Campbell's  Addition  to  the  city  of  El  Paso,  "provided  the  said 
Union  Depot  Company  agrees  to,  and  does,  keep  and  maintain  the 
same  as  a  public  park  for  the  use  and  benefit  of  the  people  of  El  Paso." 
Also,  that  "the  company  hereafter  to  be  organized  for  the  purpose  of 
maintaining  the  said  proposed  new  union  passenger  depot,  and  each 
railroad  now  operating  in  the  city  of  El  Paso,  shall  have  ninety  days 
from  and  after  the  passage  and  approval  of  this  ordinance  within  which 
to  file  with  the  city  council  their  acceptance  of  the  terms  and  conditions 
of  this  ordinance."    Acceptance  was  shown  to  have  been  duly  filed. 

On  December  3,  1903,  the  council  adopted  a  resolution  reciting  that,* 
by  the  ordinance  of  November  15,  1902,  the  city  agreed  to  open  a  cer- 
tain new  street,  and  also  to  acquire,  by  condemnation  or  otherwise,  the 
north  half  of  the  west  half  of  block  171  of  Campbell's  Addition,  being 
lots  12  to  17,  inclusive,  provided  the  Union  Depot  Company  maintains 
the  same  as  a  public  park,  and  whereas,  in  order  to  open  up  said  street 
and  park,  it  is  necessary  to  take  certain  tracts  of  land,  for  which  the 
city  desires  to  make  just  compensation.  Therefore  resolved.  That  the 
city  attorney  be,  and  is,  authorized  to  make  certain  offers  to  the  owners 
for  the  property,  and,  in  the  event  that  the  owners  refuse  to  accept 
said  offer,  that  he  be,  and  is,  hereby  directed  to  institute  proceedings 
against  the  o\vners  so  refusing,  to  condemn  said  land,  as  set  forth  in 
section  148  of  the  charter. 

On  August  4,  1904,  an  ordinance  was  enacted  reciting  that  offers  had 
been  made  to  the  owner  of  said  six  lots  for  same,  which  had  been  re- 
jected, and  the  amount  of  compensation  for  same  can  not  be  agreed 
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upon,  and  whereas,  proceeding  for  condemnation  of  same  has  been  filed 
by  the  city  attorney  before  the  county  judge  in  cause  number  2274, 
styled  The  City  of  El  Paso  v.  C.  0.  CoflBn ;  now,  therefore,  such  action 
by  the  city  attorney  is  hereby  ratified,  and  he  is  hereby  authorized  to 
prosecute  such  matter. 

On  September  12,  1904,  a  resolution  was  passed  providing  that,  in 
the  above  proceeding,  the  mayor  be  authorized  to  pay  to  Coffin  the 
amount  of  compensation  awarded  against  the  city  by  the  commissioners 
in  said  cause,  or  deposit  the  money  in  said  court  subject  to  the  order  of 
defendant,  and  also  the  costs,  and,  in  addition  thereto,  to  deposit  a 
further  sum  equal  to  the  amount  of  the  compensation  awarded  by  said 
commission,  and  authorizing  the  mayor  to  execute  a  proper  bond,  con- 
ditioned for  the  payment  of  any  further  costs  which  may  be  adjudged 
against  the  city,  either  in  said  court  or  on  appeal,  and  to  take  any  fur- 
ther legal  action  for  and  on  behalf  of  the  city  that  he  may  deem  proper, 
and  that  the  city  take  immediate  possession  of  the  land  sought  to  be 
condemned  upon  the  payment  or  deposit  of  the  money,  and  that  a 
proper  warrant  be  drawn  for  such  sums. 

The  award  of  the  commissioners  was  $3,747*66,  and  the  proper  de- 
posit was  made  by  the  city  on  October  6,  1904.  The  defendant  ap- 
pealed, and  on  the  appeal  a  jury  awarded  him  $19,937.51,  and  from  the 
judgment  of  the  County  Court  the  present  appeal  is  prosecuted. 

In  addition  to  the  facts  involved  in  the  foregoing  statement  is  the 
fact,  which  we  think  is  of  some  importance,  that,  prior  to  October  6, 
1904,  the  date  of  the  deposit,  the  lands  for  the  site  of  the  union  depot 
had,  by  purchase,  been  acquired  by  the  railway  companies  or  the  Union 
Depot  Company.  This  was  undisputed,  and  it  also  appeared,  from  un- 
contradicted testimony,  that  early  in  October,  or,  at  least,  a  few  days 
after  October  6,  1904,  work  was  begun  by  contractors  grading  the  de- 
pot grounds.  The  testimony  of  Mr.  Patton,  who  was  connected  with 
the  Union  Passenger  Depot  as  engineer  and  superintendent  of  con- 
struction, was  that  he  went  to  look  over  the  ground,  and  decided  where 
he  would  locate  the  building,  and  scaled  the  building  according  to  the 
architect's  plans.  He  did  not  know  the  exact  time  when  the  grading 
began  upon  the  property.  It  began  some  time  in  the  early  part  of 
October,  but  he  could  not  give  the  exact  date.  During  the  month  of 
October  he  cross-sectioned  the  ground  in  front  of  the  building.  The 
work  of  grading  was  begun  by  the  contractor  the  next  day  after  he  did 
the  cross-sectioning  in  front  of  the  depot,  and  Mr.  Powers  was  doing 
the  grading.  Mr.  Ijook,  a  witness,  testified  that  he  could  not  give  the 
exact  time  they  began  grading  and  began  the  work  of  constructing  the 
depot,  but  it  was  soon  after  the  6th  day  of  October,  1904. 

We  state  the  above  as  showing  what  the  testimony  showed  the  con- 
ditions to  be  on  October  6,  1904,  and  that  it  appeared  that  the  railways 
at  the  time  had  acquired  title  to  their  grounds,  had  plans  for  their  de- 
pot building,  had  made  contract  for  grading  their  grounds,  and  that 
the  work  of  construction  was  in  the  act  of  beginning.  The  tract  of 
land  comprising  the  six  lots  sought  to  be  condemned  was  separated  from 
the  depot  grounds  by  a  street.  The  taking  in  this  case  was  of  all  the 
land  defendant  had  in  the  locality. 
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The  motion  filed  by  appellee  to  dismiss  the  appeal. for  want  of  an 
appeal  bond  is  overruled  by  force  of  the  charter  provision. 

We  are  unable  to  see,  considering  the  real  issue  in  the  case,  anything 
calculated  to  affect  the  result  in  what  is  assigned  as  error  by  assign- 
ments numbers  eleven,  twelve,  twenty-five  and  twenty-seven.  The  cor- 
rectness of  the  judgment  depends  upon  the  correctness  of  the  court's 
charge  in  reference  to  what  the  jury  might  consider  in  arriving  at  the 
market  value  of  defendant's  property  on  October  6,  1904,  the  date  of 
the  taking.  Assignments  are  so  framed  as  to  question  not  only  the 
charge  in  this  respect,  but  the  admission  of  testimony  in  conformity 
with  the  idea  embodied  in  the  charge,  and  these  assignments,  therefore, 
present  and  depend  upon  the  same  question. 

The  charge  was  as  follows:  **As  to  the  law  applicable  to  this  case, 
you  are  instructed  that  the  measure  of  damages  to  which  defendant 
is  entitled  ...  is  the  full  market  value  of  lots  12  to  17,  inclusive,  in 
block  171,  and  you  will  return  a  verdict  for  the  defendant  in  the  amount 
so  found  by  you,  and  returu  a  verdict  for  the  plaintiff  for  the  land  in 
controversy.  In  estimating  the  value  of  property  taken  for  public  use 
it  is  the  market  value  of  the  property  which  is  to  be  considered. 

^TTou  are  instructed  that  the  market  value  of  property  is  a  price 
which  it  will  bring  when  it  is  offered  for  sale  by  one  who  desires,  but  is 
not  obliged,  to  sell  it,  and  is  bought  by  one  who  is  under  no  necessity 
of  having  it,  and  in  this  estimate  you  will  not  consider  that  this*  pro- 
ceeding is  pending  to  take  said  property  by  condemnation.  In  deter- 
mining the  value  of  property,  all  of  the  uses  to  which  it  may  be  ap- 
plied, and  for  which  it  was  adapted  on  October  6,  1904,  are  to  be  con- 
sidered, and  not  merely  the  condition  that  it  is  in  at  the  time  and  the 
use  to  which  it  is  then  applied  by  the  owner. 

"You  are  further  instructed  that  the  damages  can  not  be  measured 
by  the  value  of  the  property  to  the  party  condemning  it,  nor  by  its  need 
of  this  particular  property.  You  are  further  instructed  that,  in  ascer- 
taining the  market  value  of  said  property  on  the  6th  day  of  October, 
1904,  you  should  consider  the  condition  of  the  property  at  that  time, 
its  locality  with  respect  to  business,  and  demand  for  property  at  that 
time,  and  any  increase  or  development  thereof  that  might  have  been 
reasonably  expected  in  the  immediate  future  at  that  time.  In  ascer- 
taining what  the  market  value  of  the  property  involved  in  this  contro- 
versy was  on  the  6th  day  of  October,  1904,  you  should  consider  the 
conditions  then  existing  at  said  time,  but  you  would  not  be  authorized 
to  consider  speculative  or  merely  possible  contingencies,  and  you  would 
not  be  authorized  to  consider  any  evidence  as  to  speculative  values." 

The  court  also  gave  a  special  instruction  requested  by  defendant, 
which  stated  that,  under  the  statutes  of  this  State,  when  the  whole  of 
a  person's  real  estate  is  condemned,  as  in  this  proceeding,  the  damages 
to  which  he  is  entitled  is  the  market  value  thereof  in  the  market  in 
which  the  same  is  located,  and  further,  "that  the  Constitution  of  the 
State  of  Texas,  article  1,  section  17,  provides  that  no  person's  property 
shall  be  taken  for  or  applied  to  a  public  use  without  adequate  compen- 
sation being  made,  unless  by  consent  of  such  person,  and  that  defend- 
ant is  entitled  in  this  proceeding  to  recover  full  compensation,  which  is 
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the  market  value  of  said  property,  as  the  said  term  is  defined  to  you  in 
the  general  charge  of  the  court,  and  this  instruction,  in  reference  to  the 
value  of  the  property,  you  will  take  and  consider  in  conjunction  with 
the  general  charge  of  the  court  upon  market  value." 

In  reference  to  the  last  named  special  charge,  it  is  assigned  as  error 
that  the  reference  to  the  constitutional  article  was  erroneous,  because 
the  court  had  already  instructed  the  jury  in  reference  to  the  same  mat- 
ter, and  the  reference  to  the  Constitution  on  the  subject  was  calculated 
to  unduly  impress  the  jury  with  the  fact  that  defendant  was  to  receive 
the  full  market  value  of  the  property,  by  repetition  of  the  injunction 
contained  in  the  general  charge.  This,  we  think,  can  not  be  regarded 
as  error.  A  court  may  commit  error  to  the  prejudice  of  a  party  when 
it,  by  its  charge,  gives  undue  prominence  to  a  fact  or  to  an  issue.  But 
we  have  yet  to  learn  that  a  rule  or  principle  of  law,  which  a  jury  is 
bound  to  observe,  can  be  too  well  impressed  upon  them. 

The  first  assignment  is  without  merit.  The  charge  of  the  court  must 
be  read  or  construed  as  a  whole,  and  the  jury  were  expressly  told  in  a 
special  instruction  that  defendant  was  entitled  to  recover  the  market 
value  of  the  property  on  the  6th  day  of  October,  1904,  under  the  in- 
structions as  to  market  value  given  in  the  general  charge.  The  main 
charge  was  the  same  in  effect,  hence  the  complaint  that  certain  para- 
graphs in  the  main  charge  did  not  state  the  time  when  the  value  was 
to  be  estimated,  being  silent  thereon,  was  calculated  to  make  the  time 
of  the  trial  the  basis  for  estimating  the  damages,  is  not  well  founded. 

There  are  many  assignments  complaining  of  the  main  charge,  based 
upon  the  idea  that  it  permitted  or  authorized  the  jury  to  consider  any 
increase  or  development  of  the  property  by  the  construction  of  the 
union  depot,  or,  as  otherwise  expressed,  was  calculated  to  induce  the 
jury  to  believe  that  they  could  fix  a  valuation  upon  the  property  con- 
tingent upon  the  construction  of  such  depot  upon  it,  and  that  said  prop- 
erty might  be  used  for  storehouses  after  the  completion  of  the  depot, 
and  also  expressed  thus:  Because  it  authorized  them  to  consider  values 
attaching  to  said  property  by  reason  of  the  building  of  the  union  depot 
upon  it. 

The  depot,  however,  was  not  to  be  built  upon  this  property.  The 
force  of  appellant's  proposition  lies  in  the  charge  authorizing  the  jury 
to  take  into  consideration  the  construction  of  the  depot  in  the  immedi- 
ate vicinity  of  this  property,  as  an  element  entering  into  the  market 
value  of  this  property  on  October  6,  1904.  It  must  be  admitted,  from 
a  fair  reading  of  the  charge  as  above  copied,  that  it  does  nothing  more 
than  instruct  the  jury,  in  arriving  at  the  market  value  on  October  6, 
1904,  to  consider  the  conditions  surrounding  the  property  at  that  time, 
the  charge  specifying  its  locality  with  reference  to  business,  and  demand 
for  property  at  that  time  existing,  including  any  increase  or  develop- 
ment thereof  that  might  then  have  been  reasonably  expected  in  the  im- 
mediate future.  This  is  the  correct  rule,  as  held  by  this  court  in  Sulli- 
van V.  Railway  Co.  (29  Texas  Civ.  App.,  429,  68  S.  W.  Eep.,  745) ;  Al- 
len v.  Railway  Co.  (25  S.  W.  Rep.,  826). 

We  see  no  reason  why,  under  the  proven  facts  and  circumstances  of 
this  case,  the  jury  were  not  warranted  in  concluding  that  the  comple- 
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tion  and  use  of  this  depot  adjoining  the  property  in  question  were,  on 
October  6,  1904,  assured  facts  to  occur  in  the  immediate  future,  and 
based  on  conditions  then  in  progress  pointing  directly  to  such  comple- 
tion and  use,  in  such  manner  as  to  directly  have  effect  upon  the  mar- 
ket value  of  the  property  in  question  at  that  time.  To  have  excluded 
such  consideration,  and  to  have  confined  the  jury  to  the  condition  the 
property  was  in  at  the  time,  and  the  use  to  which  it  was  then  applied 
by  the  owner,  independent  of  its  value  as  then  affected  by  such  consid- 
eration, would  have  been  error. 

We  think  there  was  no  error  in  the  charges  on  the  measure  of  dam- 
ages as  ordinarily  controls  in  this  class  of  cases.  But  a  question  arises, 
which  is  strongly  and  ably  urged  by  appellant^s  counsel,  and  which 
grows  out  of  the  circumstance  as  counsel  put  it,  that  the  land  of  ap- 
pellee was  a  part  of  the  land  designated  to  be  taken  and  condemned  in 
carrying  out  the  project  of  a  union  depot  in  the  city  of  El  Paso,  and  to 
give  safe  and  convenient  ingress  thereto  and  egress  therefrom,  the  parts  to 
be  done  by  the  city  and  by  the  railway  companies  and  Union  Depot  Com- 
pany, respectively,  being  corelative  and  interdependent,  as  evidenced 
from  the  ordinance.  We  understand  the  contention  to  be,  in  effect, 
that  the  condemnation  in  question  should  be  viewed  as  if  this  property 
and  the  ground  acquired  by  the  railways  for  the  depot  were  being 
simultaneously,  or  by  one  proceeding,  condemned  for  depot  purposes. 
Either  this,  or  that  the  taking  of  appellee's  lots  was  a  part  and  parcel 
of  the  original  plan  of  improvement,  as  from  the  ordinance  it  will  be 
seen  that  the  building  of  the  depot  and  the  opening  of  the  street  and 
the  park  were  dependent  and  conditioned  one  upon  the  other,  and  the 
ordinance,  and  the  acceptance  of  same,  constituted  an  agreement  bind- 
ing on  all. 

It  is  held,  generally,  in  cases  presenting  the  appropriate  facts,  that, 
where  a  person's  entire  property  is  included  in  one  general  proceeding 
of  condemnation  for  a  particular  purpose,  it  is  not  permissible  to  con- 
sider that  jmrpose,  or  the  results  thereof,  in  estimating  the  owner's 
compensation.  The  reasons  for  this  rule  are  apparent.  To  permit  it 
would  be  to  take  into  consideration  the  condemnation  proceeding  itself 
as  a  factor,  which  is  not  allowed.  Further,  it  is  evident,  in  such  a  case, 
that  the  taking,  and  the  effect  on  the  value  from  such  taking,  would  be 
concurrent,  and  such  increase  would  not  exist  when  the  taking  occurs. 
The  person's  property  is  taken,  and  is  absorbed  in  the  purpose  for  which 
it  is  taken,  and,  to  allow  him  a  compensation  based  on  the  value  which 
the  property  would  have  had  if  not  taken,  would  be  giving  it  a  status 
it  could  not  possibly  have  had  in  the  very  nature  of  the  act.  The  rea- 
soning of  the  Supreme  Judicial  Court  of  Massachusetts  is  appropriate 
here,  though  not  its  decision,  as  that  was  controlled  by  a  statute:  "Its 
real  value  for  use  is  not  increased  until  the  change  in  its  surroundings 
comes.  If  the  expected  improvement  involves  the  taking  of  the  land 
by  the  right  of  eminent  domain,  the  value  of  the  land  taken  will  never 
be  enhanced  by  the  improvement,  for  the  taking  precludes  the  proba- 
bility of  ever  using  it  under  improved  conditions."  (May  v.  Citv  of 
Boston,  32  N.  E.  Rep.,  902.) 

Such,  we  think,  would  be  the  case  here  if  this  property  and  the  other 
property  acquired  as  a  depot  site  were  being  condemned  by  the  rail- 
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way  companies  BimultaneouBly  in  a  common  proceeding.  But  the  prop- 
erty is  not  being  condemned  by  the  railway  companies,  nor  is  it  being 
condemned  for  its  purposes.  Furthermore,  at  the  time  at  which  the 
law  requires  this  property  to  be  valued,  the  companies  had  already  ac- 
quired the  property  to  be  used  for  their  purposes.  The  case  of  the  city 
could  have  no  better  footing  than  would  have  been  the  case  had  the 
railway  companies,  after  acquiring  the  grounds  for  the  erection  of 
their  depot,  proceeded  to  condemn  this  property  as  additional  grounds. 
The  case  of  Railway  v.  Brugger  (24  Texas  Civ.  App.,  367,  59  S.  W. 
Bep.,  556)  is,  we  think,  an  authority  on  this  state  of  case.  If  not  di- 
rectly in  point,  the  decision  is  not  consistent  with  any  other  theory 
than  that  the  steps  already  taken  by  the  railway  companies  towards 
establishing  their  depot  on  the  adjoining  site,  insofar  as  they  indicated 
with  reasonable  probability  such  establishment  in  the  immediate  future, 
should  have  been  considered  in  fixing  the  value  of  the  plaintiff's  prop- 
erty on  the  date  of  its  taking.  And  such  is  the  necessary  result  of  the 
rule  stated  in  Sullivan  v.  Railway  Co.  (68  Texas,  745).  (See,  also, 
In  re  Condemnation  of  Certain  Land,  33  Atl.  Rep.,  522.) 

It  is  true  the  original  ordinance,  the  provisions  of  which  were  ac- 
cepted by  the  railway  companies,  contemplated,  and  we  shall  say  stipu- 
lated, for  the  acquisition  of  defendant's  land  by  the  city  for  a  public 
park,  and,  when  acquired,  that  it  should  be  kept  in  order  by  the  said 
companies  or  the  Union  Depot  Company.  This,  we  think,  is  not  a 
factor  in  respect  to  the  rights  of  defendant.  His  constitutional  right 
in  this  involuntary  proceeding,  as  further  defined  by  our  decisions,  was 
to  be  awarded  the  value  of  this  land  at  the  time  it  was  taken,  and  this 
time  is  not  to  be  referred  back  to  a  previous  time,  when  the  taking  was 
first  contemplated  or  decided  upon  by  the  city. 

The  assignments  of  error  do  not  establish  error,  and  the  judgment  is 
affirmed. 

Afftrmed. 

ON    REHEARING. 

The  appellant  contends  that  the  County  Court  can  have  no  jurisdic- 
tion of  condemnation  cases,  by  reason  of  section  16,  article  5,  of  the 
State  Constitution,  which  provides  that  said  court  shall  not  have  juris- 
diction of  suits  for  the  recovery  of  land.  'Section  8,  article  5,  vests  the 
jurisdiction  of  all  suits  for  the  trial  of  title  to  land  in  the  District 
Courts,  and  we  think  the  reference  to  suits  for  the  recovery  of  land  in 
section  16  meant  suits  for  the  trial  of  title  to  land.  The  question  was 
before  the  Court  of  Appeals,  and  it  held  that  the  statute  giving  the 
County  Court  jurisdiction  over  condemnation  cases  was  not  unconsti- 
tutional, for  reasons  expressed  in  the  opinion  found  in  Gulf,  C.  &  S.  P. 
Ry.  Co.  V.  Tacquard  (3  Willson,  Civ.  Cas.  Ct.  App.,  sec.  141).  The 
question  does  not  appear  to  have  been  directly  raised  and  decided  in 
the  Supreme  Court,  but  that  court  has  made  rulings  which  are  entirely 
inconsistent  with  the  correctness  of  the  position  assumed  bv  appellant. 
(See  Railway  v.  Poindexter,  70  Texas,  98,  7  S.  W.  Rep.,  316;  Acker- 
man  v.  Huff,  71  Texas,  317,  9  S.  W.  Rep.,  236;  Galveston  \\Tiarf  Co. 
V.  Railway  Co.,  72  Texas,  454,  10  S.  W.  Rep.,  537.)  The  question  be- 
ing  a  constitutional  one,  and  plainly  fundamental,  it  could  not  have 
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been  overlooked  in  the  above  and  other  cases  which  involved  it.  We 
can  not  consent  to  certify  to  the  Supreme  Court  a  question  thus  prac- 
tically settled,  and  one  with  regard  to  which  no  member  of  this  court 
entertains  any  doubt 

The  other  questions  referred  to  in  the  motion  for  rehearing  are,  we 
believe,  correctly  disposed  of  by  the  opinion  filed. 

The  motion  is  overruled. 

Overruled. 

Application  for  writ  of  error  dismissed  by  the  Supreme  Court  for 
want  of  jurisdiction. 


BoBERT  Logan  v.  Mollie  Leknix. 

Decided  June  7,  1905. 

1. — ^Adoption — ^Diilnheritanee  of  Adopted  Child. 

The  only  effect  of  the  statutory  adoption  of  a  child  is^  as  prescribed  by  the 
statute,  to  give  to  such  child  "all  the  rights  and  privileges,  both  in  law  and 
equity,  of  a  legal  heir  of  the  party  so  adopting  him,"  and  such  child  may  be 
disinherited,  as  may  any  lawfully  begotten  heir.     (Rev.  Stats.,  arts.  1,  2.) 

2. — Same— Coniideration — ^KelinqniBhineiit  of  Claim  by  Parenti. 

A  recital  in  an  instrument  merely  adopting  a  child  as  an  heir,  that  it  was 
executed  in  consideration  of  love  and  affection  for  the  child,  and  the  further 
consideration  of  the  relinquishment  of  his  possession  and  control  by  his  parents, 
creates  no  more  responsibility  for  the  adopting  parent  and  gives  no  more  rights 
to  the  child  than  the  statute  itself  grants  and  imposes. 

3. — Same^Agreement  by  Parents  no  Contract. 

An  agreement  by  the  parents  of  an  adopted  child  that  the  person  adopting 
shall  have  the  possession  and  control  of  the  child  until  majority  is  not  a  con- 
tract, and  can  not  be  enforced  as  such,  because  neither  the  child  nor  its  custody 
is  a  subject-matter  of  contract. 

4. — ^Findings  of  Pact — ^Exceptions — Conclnsiyenett. 

Where  there  is  a  statement  of  facts  in  the  record,  and  no  exceptions  were 
reserved  to  the  findings  of  fact,  and  no  request  made  for  other  findings,  com- 
plaint of  omissions  in  the  findings  is  not  available  on  appeal. 

5. — ^Assignment  of  Error  Too  Gkneral. 

Assignments  of  error  that  "the  court  erred  in  refusing  to  allow  plaintiff  to 
take  a  nonsuit,"  and  that  it  erred  "in  giving  plaintiff  a  nonsuit,  and  then  enter- 
ing judgment  against  plaintiff,"  are  too  general  to  be  considered. 

6. — Same — Statement  Insufficient. 

Where  the  attempted  statement  following  such  assignments  consisted  of  an 
opinion  that  the  pleadings  of  appellee  would  not  support  an  action  of  trespass 
to  try  title,  with  a  reference  to  the  transcript  for  the  pleadings,  it  was  not  suffi- 
cient. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
A.  W.  Seeligson. 

H.  B.  Salliway  and  2>.  A.  McAsJcill,  for  appellant. — An  adoption  based 
upon  a  contract  or  a  consideration  is  contractual  in  its  nature  and  is 
to  be  treated  under  the  law  governing  contracts,  for  it  is  simply  a  means 
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of  carrying  out  the  contract  and  is  not  ex  parte  in  its  nature,  but  con- 
tractual, and  from  the  terms  of  which  the  party  adopting  can  not  free 
himself  at  will  as  he  can  from  an  ex  parte  act  not  based  upon  a  con- 
sideration. Moore  v.  Bryant,  31  S.  W.  Rep.,  223;  Healey  v.  Simpson, 
20  S.  W.  Bep.,  881;  West  v.  Clark,  66  S.  W.  Rep.,  215;  Clark  v.  West, 
73  S.  W.  Rep.,  798;  Godine  v.  Kid,  19  N.  Y.  Supp.,  333;  Sharkey  v. 
McDermott,  4  S.  W.  Rep.,  107,  91  Mo.,  647;  Jordan  v.  Abney,  97  Texas, 
297;  Vondyne  v.  Vreeland,  11  N.  J.  Eq.,  370;  McTague  v.  Finnigan, 
54  N.  J.  Eq.,  456. 

C.  S,  Robinson,  for  appellee. — 1.  An  adopted  child  stands  in  no  better 
attitude  than  a  natural  child,  and  may  be  disinherited  by  the  party 
adopting.  Rev.  Stats.,  arts.  5333,  5334;  Eckford  v.  Knox,  67  Texas, 
202;  Steel  v.  Steel,  61  S.  W.  Rep.,  815. 

2.  Plaintiff  having  failed  to  allege  and  prove  a  contract  upon  valu- 
able consideration  by  which  Lennix  bound  himself  to  leave  all  or  any 
specific  portion  of  his  property  to  plaintiff,  could  not  recover.  Davis 
V.  Henricks,  12  S.  W.  Rep.,  887;  Clark  v.  West,  72  S.  W.  Rep.,  100; 
Clark  V.  West,  73  S.  W.  Rep.,  798;  Jordan  v.  Abney,  78  S.  W.  Rep., 
486,  489. 

PLY,  Associate  Justice. — This  is  a  suit  instituted  by  appellant  to 
recover  of  appellee  a  one-half  undivided  interest  in  a  certain  tract  of 
land,  containing  two  himdred  and  fourteen  acres,  in  Bexar  County. 
Appellee  pleaded  not  guilty  and  limitations.  She  afterwards  asked  for 
and  obtained  an  injunction  restraining  appellant  from  interfering  with 
the  property.  In  an  amended  petition  appellant  alleged  that  in  August, 
1864,  R.  J.  Lennix  and  Susan  Lennix  agreed  with  his  parents,  in  con- 
sideration of  their  relinquishment  of  the  care,  custody  and  control  of 
appellant  in  consideration  that  they  would  adopt  him  and  leave  him 
all  their  property  at  their  death,  that  he  at  once  went  to  live  with 
said  R.  J.  Lennix  and  Susan  Lennix  and  continued  to  live  with  them 
until  the  death  of  Susan  Lennix,  in  1866,  and  thereafter  continued  to 
live  with  R.  J.  Lennix  and  his  wife,  the  appellee  herein.  That  the 
contract  between  his  parents  and  the  parties  adopting  him  was  in  writ- 
ing, and  was  subscribed  by  them  and  was  duly  and  regularly  witnessed 
by  Marion  Parke  and  Becky  Tinkle,  but  that  the  same  was  not  recorded 
through  the  carelessness  of  Lennix  and  his  wife,  and  was  lost  or  de- 
stroyed or  is  now  in  the  possession  of  appellee.  That  afterwards  R.  J. 
Lennix,  by  his  certain  contract  in  writing,  which  was  duly  executed  and 
recorded  as  required  by  law,  agreed  with  the  parents  of  appellant  that 
he  should  have  all  the  property  of  which  said  Lennix  should  die  pos- 
sessed. That  Susan  Lennix  died  intestate  in  1866,  seized  and  pos- 
sessed of  a  community  interest  in  $5,000  worth  of  personal  property. 
That  a  few  weeks  after  the  death  of  Susan,  R.  J.  Ijcnnix  married  ap- 
pellee, and  that  no  offspring  resulted  from  either  marriage.  It  was 
further  alleged  that  the  land  in  controversy  was  bought  and  paid  for 
with  the  community  property  of  R.  J.  I^ennix  and  Susan  Lennix,  and 
that  said  R.  J.  Lennix  died  on  February  27,  1903,  leaving  a  will 
in  which  he  had  bequeathed  the  whole  of  his  estate  to  appellee,  which 
'nil  had  been  duly  admitted  to  probate  on  March  2,  1903.    The  cause 
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was  tried,  without  the  intervention  of  a  jury  and  judgment  was  rendered 
in  favor  of  appellee. 

It  was  shown  by  the  evidence  that  in  1864,  when  appellant  was  four 
years  of  age,  he  was  legally  adopted  by  R.  J.  Lennix  by  a  statement 
in  writing  as  follows: 

"State  of  Texas,  ) 
County  of  Bexar.  \ 

Know  all  men  by  these  presents,  that  R.  J.  Lennix  of  the  county  and 
State  aforesaid,  in  consideration  of  the  love  and  affection  that  I  have 
for  Robert  Logan,  aged  four  years,  the  child  of  John  B.  Logan  and 
Sarah  B.  Logan,  and  the  further  consideration  of  the  relinquishment 
of  the  possession  and  control  by  the  said  parents  of  the  said  infant  unto 
me  until  he  becomes  twenty-one  years  of  age,  have  adopted,  and  by 
these  presents  do  adopt  the  said  Robert  Logan  as  my  legal  heir,  and 
as  such  shall  be  entitled  to  all  the  privileges  as  such  during  his  infancy 
and  majority  as  fully  as  if  he  were  a  child  legally  begotten  by  me." 

That  statement  was  signed  and  acknowledged  by  R.  J.  Lennix  and 
duly  recorded.  Susan  Lennix  did  not  adopt  appellant  as  her  child, 
and  executed  no  papers  in  connection  with  such  adoption.  There  was 
evidence  of  the  execution  of  a  paper  by  the  parents  of  appellants  in 
which  they  relinquished  his  possession  and  control  to  R.  J.  Lennix. 
Susan  Lennix  died  intestate  and  childless  in  1866,  leaving  no  property 
except  her  community  interest  in  an  estate  consisting  of  about  seventy- 
five  horses  and  two  hundred  cattle.  Shortly  after  her  death  R.  J.  Len- 
nix married  appellee,  and  in  1867  they  rented  the  land  in  controversy, 
which  was  then  wild  and  unimproved,  and  built  a  small  house  and  set- 
tled on  the  same.  In  1871  the  land  was  conveyed  to  R.  J.  Lennix  for 
$500.  The  cattle  were  sold  about  the  time  of  the  purchase.  From 
1867  to  1903,  when  R.  J.  Lennix  died,  he  and  appellee,  his  wife,  lived 
on  the  land  and  continued  to  improve  it.  They  had  no  children.  Ap- 
pellant remained  with  R.  J.  Lennix  and  appellee  until  he  was  about 
seventeen  years  of  age,  when  he  went  off,  but  returned  at  different 
times  and  stayed  with  them.  Before  appellant  reached  his  majority 
he  got  into  trouble  and  R.  J.  Lennix  spent  about  $1,500  in  helping 
him  out  of  it.  For  many  years  prior  to  his  death  R.  J.  Lennix  was 
not  on  good  terms  with  appellant.  R.  J.  Lennix  died  in  1903,  leaving 
a  will  in  which  he  bequeathed  all  of  his  property  to  his  wife,  Mollie 
I^ennix.  He  owned  no  property  except  the  land  in  controversy  and  one 
horse  and  one  cow.  The  will  was  duly  probated  and  appellee  remained 
in  possession  of  the  land  in  controversy. 

The  writing  executed  by  R.  J.  Lennix  created  no  more  responsibility 
for  him,  and  granted  no  more  rights  to  the  party  adopted,  than  are 
fixed  and  granted  by  the  statute  which  provides  for  the  adoption  of 
heirs.  Articles  1  and  2,  Sayles'  Statutes.  In  the  first  article  it  is 
provided  that  "any  person  wishing  to  adopt  another  as  his  legal  heir, 
may  do  so  by  filing  in  the  office  of  the  clerk  of  the  County  Court  of 
the  county  in  which  he  may  reside,  a  statement  in  writing  by  him  signed 
and  duly  authenticated  or  acknowledged  as  deeds  are  required  to  be, 
which  statement  shall  recite  in  substance  that  he  adopts  the  person  named 
therein  as  his  legal  heir,  and  the  same  shall  be  admitted  to  record  in  said 
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office/'  In  article  2  it  is  provided  that  the  statement  in  writing,  exe- 
cuted as  required,  entitles  the  person  adopted  "to  all  the  rights  and 
privileges,  both  in  law  and  in  equity,  of  a  legal  heir  of  the  party  so 
adopting  him."  In  the  statement  of  B.  J.  Lennix  he  assumed  no  mote 
burdens  and  granted  no  more  rights  and  privileges  to  appellant  than 
the  statute  itself  imposed  and  granted.  Through  that  statement  ap- 
pellant was  placed  in  the  same  position  as  that  which  a  legal  heir 
of  R.  J.  Lennix  would  have  occupied  towards  him  in  connection  with 
his  property.  As  under  the  statute  appellant  could  be  disinherited 
as  any  lawfully  begotten  heir  might  be  disinherited,  so  he  could  be 
disinherited  under  the  terms  of  the  statement  filed  by  Lennix  in  the 
County  Court.  The  recitation  of  love  for  the  person  adopted  and  the 
relinquishment  by  the  parents  of  control  and  possession  of  him  did  not 
place  appellant  in  any  more  advantageous  position  as  to  the  property 
than  that  occupied  by  a  legal  heir.  The  statute  placed  him,  so  far 
as  the  property  of  E.  J.  Lennix  was  concerned,  in  the  same  position 
as  that  occupied  by  a  child  of  his  body.  Eckford  v.  Knox,  67  Texas, 
200.  Nothing  was  added  to  the  strength  of  his  position  by  the  statement 
in  writing. 

It  has  been  held  in  this  State  that  the  adoption  of  a  child  does  not 
give  the  person  adopting  him  the  right  to  his  services  or  custody,  the 
only  effect  of  such  adoption  being  to  make  the  child  the  heir  at  law 
of  the  person  adopting  him.  Taylor  v.  Deseve,  81  Texas,  246.  It  is 
intimated  in  that  decision  that  no  relinquishment  upon  the  part  of 
the  parents  would  preclude  them  from  resuming  possession  of  their 
child.  It  would  seem,  therefore,  that  the  relinquishment  upon  the  part 
of  appellant  amounted  to  nothing  except  that  in  a  contest  for  the 
custody  of  the  child  a  court  might  place  the  child  in  the  care  of  those 
where  he  would  be  best  cared  for.  As  said  by  the  Supreme  Court 
in  Legate  v.  Legate,  87  Texas,  248 :  "The  attempted  transfer  is  not  a 
contract  and  can  not  be  enforced  as  such,  because  neither  the  child 
nor  its  custody  was  a  subject  matter  of  contract."  Such  a  transfer  would 
merely  render  the  possession  of  the  child  lawful  in  the  person  to  whom  it 
had  been  released,  and  would  place  a  court  in  a  position  to  adjudge 
possession  of  the  child  to  that  person  from  whose  custody  it  would 
gain  the  greatest  advantage. 

In  the  case  of  Jordan  v.  Abney,  97  Texas,  296,  it  is  held,  "that  a 
contract  between  two  persons  upon  valuable  consideration,  that  one  will, 
at  his  death,  leave  property  to  the  other,  is  enforcible,  where  no  statute 
is  contravened,  is  held  by  an  almost  unbroken  current  of  authority, 
English  and  American."  In  that  case  demurrers  were  sustained  to  a 
petition  in  which  it  was  alleged  that  the  father  of  the  plaintiff,  in  con- 
sideration of  J.  C.  Ogle  and  wife,  Harriet  Ogle,  agreeing  to  leave  her 
their  property  at  their  death,  had  relinquished  the  custody  of  her  to 
them.  The  husband  had  died  and  by  his  will  had  bequeathed  his 
property  to  his  wife.  It  was  also  alleged  that  the  wife  had,  after 
the  death  of  the  husband,  agreed,  in  consideration  of  plaintiff  per- 
forming certain  household  duties,  that  the  plaintiff  should  have  all  her 
property  at  her  death.  The  court  held  in  terms  that  the  contract 
of  Mrs.  Ogle  was  binding  upon  her  property^  but  did  not  pass  directly 
Vol,  XL.  Civil— 5. 


66  Texas  Civil  Appeals  Reports,  Vol.  40.  [Jun6, 

upon  the  validity  of  the  relinquishment  of  the  custody  of  the  child 
as  a  consideration.  It  would  seem  clear,  if  the  doctrine  of  Legate 
V.  Legate  is  correct,  that  a  mere  relinquishment  of  the  custody  of  a 
child  would  not  be  a  suflBcient  consideration  for  a  contract  to  leave 
property  of  the  contracting  party,  at  his  death,  to  another.  It  will 
be  noted  that  in  the  proposition  quoted  above  from  Jordan  v.  Abney, 
97  Texas,  296,  as  to  a  contract  between  two  persons  that  one  will, 
at  his  death,  leave  property  to  the  other,  could  not  be  held  to  have 
reference  to  a  contract  between  two  persons  for  one  to  leave  property 
to  a  third  person,  and  the  court  must  have  had  in  view  only  the  con- 
tract between  Mrs.  Ogle  and  the  plaintiff  in  that  case.  We  conclude 
that  the  Supreme  Court  did  not  intend  to  hold  that  the  relinquishment 
of  custody  of  a  child  by  the  parents  would  alone  be  a  suflScient  con- 
sideration for  a  contract  to  leave  property  to  the  child. 

However,  if  such  was  the  intention  of  the  Supreme  Court,  the  trial 
court  in  effect  concluded,  upon  sufficient  evidence,  that  there  was  no 
agreement  to  leave  the  property  to  appellant,  upon  the  part  of  Lennix 
and  wife,  but  that  Lennix  only  agreed  to  adopt  the  child  according  to 
the  provisions  of  the  statute,  and  did  so  adopt  him.  As  said  in  Clark 
V.  West,  96  Texas,  437 :  "In  the  absence  of  an  agreement  to  leave  their 
property  to  the  adopted  child,  the  promise  to  adopt  would  not  support 
a  claim  beyond  the  statutory  provisions.'* 

The  assignments  of  error  attacking  the  findings  of  fact  on  the  ground 
of  omissions  therein  have  no  merit,  because  no  exception  was  taken  to 
the  findings  and  no  request  was  made  for  other  findings,  and  there 
is  also  a  statement  of  facts  in  the  record.  Cattle  Company  v.  Bums, 
82  Texas,  50;  Spencer  v.  James  (Tex.  Civ.  App.),  43  S.  W.,  556. 

The  eighteenth  and  nineteenth  assignments  are  considered  together 
in  the  brief.  The  first  is:  "The  court  erred  in  refusing  to  allow 
plaintiff  to  take  a  nonsuif  The  latter  is :  "The  court  erred  in  giving 
plaintiff  a  nonsuit  and  then  entering  judgment  against  plaintiff.'*  The 
assignments  are  too  general  to  be  considered.  They  would  require  a 
search  of  the  record  to  ascertain  the  error,  if  any,  in  connection  with 
them.  They  are  not  followed  by  a  statement  that  throws  any  light 
upon  the  errors  desired  to  be  reached.  The  attempted  statement  con- 
sists of  an  opinion  that  the  pleadings  of  appellee  would  not  sustain 
an  action  of  trespass  to  try  title,  and  reference  is  made  to  the  tran- 
script for  the  pleadings.  Douglass  v.  Duncan,  66  Texas,  123 ;  Mvnders 
V.  Balston,  68  Texas,  499;  Falls  L.  &  C.  Co.  v.  Chisholm,  71  Texas, 
528;  Am.  Legion  of  Honor  v.  Bowell,  78  Texas,  677;  Haley  v.  David- 
son, 48  Texas,  615;  Rule  31  for  Civ.  Appeals. 

The  cause  having  been  tried  without  a  jury,  and  the  facts  necessary 
to  a  recovery  by  appellee  having  been  proved  by  competent  evidence, 
the  admission  of  incompetent  or  irrelevant  evidence  is  not  ground  for 
reversal.  The  conclusions  filed  by  the  trial  judge  do  not  indicate  that 
he  was  influenced  by  the  admission  of  the  evidence  of  which  complaint 
is  made.     The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  dismissed. 
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Maqoie  Cardwell  et  al.  v.  Gulf^  Beaumont  and  Great  Northern 
Railway  Company  et  al. 

Decided  June  8,  1905. 

1. — ^DiflcoTered  Peril — ^When  Dootrine  of,  Hot  Applicable. 

I  The  principle  upon  which  the  doctrine  of  discovered  peril  is  based  has  no 

I  application  in  the  absence  of  actual  knowledge  on  the  part  of  the  person  caus- 

ing the  injury  of  the  peril  of  the  person  injured  in  time  to  prevent  the  injury 
by  the  use  of  the  means  within  his  reach. 

8. — ^Vegligenoe— Train  OperatlTes-— Watohout  for  Danger  to  Another  Employe. 

Where  the  engineer  and  fireman  knew  that  the  conductor  was  riding  on  the 
pilot  of  the  engine  while  the  train  was  being  switched,  this  did  not  charge  them 
with  the  duty  of  keeping  a  continuous  watch  on  his  movements,  or  require  them 
to  anticipate  that  he  would  fall  from  the  engine,  and  to  be  on  the  lookout  for 
such  an  emergency,  to  the  neglect  of  duties  immediately  requiring  their  atten- 
tion  in  another  direction.  They  could  assume  that  he  understood  the  danger  of 
his  position  on  the  pilot,  and  they  were  required  only  to  be  careful  not  to  do 
anything  to  increase  his  danger. 

Appeal  from  the  District  Court  of  San  August'  le.  Tried  below  be- 
fore Hon.  Tom  C.  Davis. 

J.  Felton  Lane^  W.  T.  Davis  and  MaJcemson,  Hudson  &  Lord,  for 
appellants. — 1.  Plaintiffs  relied  for  recovery  upon  the  alleged  negli- 
gence of  D.  D.  Barfield  and  Frank  Flores,  who  were  engaged  with 
said  Cardwell,  deceased, .  at  the  time  of  his  death  in  the  work  of 
operating  the  train,  engine  and  cars  of  defendants,  in  failing  to  use 
all  the  means  at  hand  to  stop  said  engine  and  train  after  they  discovered 
the  peril  of  said  Cardwell,  and  plaintiffs  offered  sufficient  proof  in 
support  of  said  allegation  to  require  the  court  to  submit  said  question 
to  the  jury.  Gulf,  Colorado  &  S.  F.  Ry.  Co.  v.  Miller,  79  S.  W.  Sep., 
1109;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Brock,  80  S.  W.  Rep.,  422; 
International  &  G.  N.  Ry.  Co.  v.*  McVey,  81  S.  W.  Rep.,  991 ;  St.  Louis 
&  S.  W.  Ry.  Co.  V.  Jacobson,  66  S.  W.  Rep.,  1111;  Chicago,  R.  I.  &  Tf 
Ry.  Co.  V.  Long,  74  S.  W.  Rep.,  59;  Texas  &  P.  Ry.  Co.  v.  Watkins, 
88  Texas,  24;  Texas  &  P.  Ry.  Co.  v.  Lively,  38  S.  W.  Rep.,  370;  Sayles' 
Civ.  Stats.,  arts.  4560f,  4560h,  3017. 

2.  Said  Barfield  and  Flores  were  guilty  of  negligence  in  failing  to 
keep  a  proper  lookout  for  the  safety  of  Cardwell  while  he  was  on  the 
pilot.  Missouri,  K.  &  T.  Ry.  Co.  v.  Jones,  80  S.  W.  Rep.,  852 ;  Missouri, 
K.  &  T.  Ry.  Co.  V.  Keavenv,  80  S.  W.  Rep.,  397;  San  Antonio  &  A.  P. 
Rv.  Co.  V.  Brock,  80  S.  W.  Rep.,  422;  International  &  G.  N.  Ry.  Co.  v. 
McVev,  80  S.  W.  Rep.,  991 ;  San  Antonio  &  A.  P.  Ry.  Co.' v.  Waller, 
62  S.  W.  Rep.,  554 ;  St.  Louis  &  S.  W.  Ry.  Co.  v.  Jacobson,  ^^  S.  W. 
Rep.,  1111;  Chicago,  R.  I.  &  T.  Ry.  Co.  v.  Long,  74  S.  W.  Rep.,  59; 
Louisville  &  N.  Ry.  Co.  v.  Hurst,  20  S.  W.  Rep.,  817;  Texas  &  P.  Ry. 
Co.  V.  Livelv,  38  S.  W.  Rep.,  370;  Texas  &  P.  Ry.  Co.  v.  Watkins,  88 
Texas,  24;  Houston  &  T.  C.  Ry.  Co.  v.  Svmpkins,  54  Texas,  615; 
Galveston  City  Ry.  Co.  v.  Hewitt,  67  Texas,  473. 

c7.  W.  Terry  and  F.  J.  &  R.  C.  Duff,  for  appellees.— 1.  There  being 
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no  evidence  whatever  that  any  of  the  employes  on  the  train  which  caused 
the  injury  to  V.  0.  Cardwell  actually  discovered  or  saw  him  in  a 
position  of  peril,  the  court  did  not  err  in  refusing  to  submit  the  issue 
of  discovered  peril  to  the  jury.  In  other  words,  in  order  to  justify 
the  court  in  submitting  the  issue  of  discovered  peril  to  the  jury,  the 
evidence  either  direct  or  circumstantial,  must  have  shown  aflfirmatively 
that  the  peril  of  the  plaintiff  was  actually  discovered  by  the  appellee. 
Texas  &  P.  Ry.  Co.  v.  Breadow,  90  Texas,  931;  Texas  &  P.  Ry.  Co.  v. 
Staggs,  90  Texas,  461;  Ft.  Worth  &  D.  Ry.  Co.  v.  Shetter,  94  Texas, 
197;  Missouri,  K.  &  T.  Ry.  Co.  v.  Hatton,  95  Texas,  113;  Gulf,  C.  & 
S.  P.  Ry.  Co.  v.  Townsend,  82  S.  W.  Rep.,  804. 

2.  The  evidence  showed  that  the  deceased,  V.  0.  Cardwell,  was  in- 
jured by  his  own  carelessness  and  negligence,  and  not  by  any  act  of  care- 
lessness or  negligence  of  the  engineer  and  fireman.  Wilson  v.  Railway 
Co.,  26  S.  W.  Rep.,  753;  Washington  v.  Railway  Co.,  36  S.  W.  Rep., 
779. 

PLEASANTS,  Associate  Justice. — ^This  is  a  suit  by  appellant, 
Maggie  Cardwell,  for  herself  and  as  next  friend  of  her  minor  child, 
V.  O.  Cardwell,  to  recover  damages  for  the  death  of  her  husband, 
the  father  of  said  minor. 

The  suit  is  against  the  Gulf,  Beaumont  &  Great  Northern  Railway 
Company,  the  Gulf,  Beaumont  &  Kansas  City  Railway  Company,  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Company  and  the  Old  Colony  Con- 
tracting Company.  The  petition  alleges  in  substance  that  the  deceased, 
V.  0.  Cardwell,  met  his  death  on  the  10th  day  of  October,  1902,  while 
in  tjie  employment  of  some  or  all  of  the  defendants  in  the  capacity 
of  conductor  of  a  railroad  train  owned  and  operated  by  some  or  all 
of  the  defendants,  and  plaintiff  is  informed  and  believes,  and  so  believing 
charges,  that  the  railroad  train  in  the  operation  of  which  the  said  V.  0. 
Cardwell  was  killed,  was  then  and  there  owned  and  operated  by  the 
defendant  Gulf,  Colorado  &  Santa  Fe  Railway  Company,  and  the  said 
Card  well's  death  was  caused  by  the  negligence  of  the  employes  of  said 
defendant.  It  is  then  alleged  that  if  plaintiff  is  mistaken  in  the  above 
allegation  as  to  the  ownership  of  said  railroad  and  the  responsibility 
for  its  proper  operation,  that  it  was  owned  and  operated  by  some  one  or 
all  of  the  named  defendants,  and  judgment  is  asked  against  the  defend- 
ant or  defendants  found  to  be  responsible  for  the  death  of  said  Card- 
well. 

The  allegation^  as  to  the  circumstances  under  which  Cardwell  was 
killed  are,  in  substance,  that  while  engaged  in  the  work  of  switching 
a  train  on  defendant's  road  and  acting  in  the  capacity  of  conductor, 
brakeman  and  switchman,  it  became  proper  for  him  in  the  discharge 
of  his  duties  to  get  upon  the  pilot  of  the  engine  which  was  drawing  said 
train,  and  that  while  so  riding  upon  the  engine  or  in  attempting  to 
step  therefrom  he  slipped  and  fell  and  was  caught  and  dragged  by  the 
engine  for  a  distance  of  fifty  feet  and  his  body  was  thereby  so  crushed 
and  mangled  as  to  then  and  there  cause  his  death.  The  negligence  al- 
leged and  upon  which  the  right  of  recovery  is  based  was  the  failure  of 
the  engineer  and  fireman  to  use  proper  care  to  stop  the  engine  after 
they  discovered  that  Cardwell  had  fallen  therefrom,  and  in  the  altema- 
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tive  the  failure  of  said  employes  to  keep  a  proper  lookout,  and  as  a 
consequence  their  failure  to  discover  Cardwell's  peril  in  time  to  stop 
the  engine  before  it  struck  him,  and  the  failure  of  the  defendant  to 
have  its  train  properly  equipped  with  the  appliances  necessary  to  stop 
it  suddenly  in  case  of  emergency.  The  amount  of  damages  claimed  in 
the  petition  is  $40,000. 

The  defendants  answered  by  general  denial  and  by  special  pleas  which, 
among  other  defenses,  charged  that  the  deceased  was  guilty  of  contrib- 
utory negligence  in  riding  upon  the  pilot  of  the  engine,  and  that  he 
assumed  the  risk  incident  thereto. 

Upon  the  trial  below,  after  hearing  the  evidence,  the  trial  judge 
instructed  the  jury  to  find  a  verdict  for  the  defendants,  and  upon  the 
return  of  such  verdict  judgment  was  rendered  in  accordance  therewith. 

The  evidence  shows  that  the  deceased,  V.  0.  Cardwell,  was  killed 
on  October  10,  1902,  in  the  manner  and  under  the  circumstances  al- 
leged in  the  petition.  The  engine  which  ran  over  deceased  was  being 
operated  by  D.  D.  Barfield,  engineer,  and  Frank  Flores,  fireman.  Card- 
well  was  conductor  of  the  train,  and  it  was  being  switched  to  allow 
a  train  that  was  meeting  it  to  pass.  He  was  performing  the  duties 
of  switchman  as  well  as  conductor,  and  had  gotten  on  and  off  the  pilot 
of  the  engine  several  times,  presumably  for  the  purpose  of  placing  the 
switch.  As  the  two  trains  were  passing  each  other  he  was  seen  to  slip 
or  fall  from  his  position  on  the  engine  and  was  caught  and  killed  in 
the  manner  stated  in  the  petition.  At  the  time  he  fell  the  train  was 
moving  at  the  rate  of  four  or  five  miles  an  hour,  going  up  a  slight  grade. 
He  feu  just  in  front  of  the  train  and  his  body  was  pushed  along  by  the 
engine  for  a  distance  of  twenty-four  feet.  The  engine  was  stopped  about 
sixty-five  feet  beyond  the  point  at  which  he  fell.  It  was  equipped  with 
proper  appliances  for  stopping  it  and  these  appliances  were  in  good 
condition.  There  is  evidence  that  the  engine  could  have  been  stopped 
within  three  or  four  feet  by  the  use  of  the  automatic  brakes  with  which 
it  was  equipped. 

There  is  no  testimony  from  which  the  jury  could  have  found  that 
either  the  fireman  or  the  engineer  saw  Cardwell  fall,  or  knew  of  his 
having  fallen  until  after  he  had  been  killed.  The  engineer  testified 
that  at  the  time  the  accident  occurred  his  engine  was  passing  the  engine 
of  the  other  train  on  the  side  track,  and  was  moving  in  the  opposite 
direction.    He  further  testified : 

"I  thought  this  engine  was  going  south  of  this  switch  stand  to  take 
up  a  water  pump  there,  and  I  knew  that  I  would  have  to  take  care 
of  my  engine  some  way,  so  I  holloaed  to  ask  if  he  was  going  to  take  up 
the  pump.  I  knew  that  I  could  tell  by  the  way  his  mouth  worked 
whether  he  was  going  to  move  the  pump  or  not.  While  waiting  for  his 
answer  it  was  then  that  Mr.  Cardwell  fell  from  the  pilot  of  my  en- 
gine; he  stepped  up  on  the  pilot  and  fell  off  in  front  of  the  pilot  in  a 
sittings  position,  with  his  back  toward  the  pilot,  and  the  engine  moving 
at  the  rate  of  four  or  five  miles  per  hour,  he  was  struck  in  the  back 
by  the  pilot,  crushed  down  and  the  engine  passing  over  his  body  he  was 
killed.  I  was  looking  out  on  the  left  hand  side  of  the  cab  of  my  engine 
at  the  engineer  of  the  other  engine  on  the  sidetrack,  waiting  for  his 
answer  to  a  question  I  had  asked  him,    The  other  engineer  was  standing 
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in  what  is  known  as  the  gangway.  The  last  time  that  I  saw  Mr.  Card- 
well  before  his  injuries  he  was  standing  on  the  right  side  of  the  pilot, 
erect,  with  one  hand  on  the  handhold.  I  did  not  see  him  fall.  The  first 
time  I  saw  him  after  he  fell  was  after  they  got  him  out  from  under 
the  engine.  I  first  knew  of  the  accident  by  hearing  the  conductor  of 
the  other  train  holloaing  in  a  tone  of  voice  that  warned  me  that  some- 
tliing  was  wrong.  I  applied  the  emergency  brake  and  stopped  the  train 
as  quickly  as  brakes  could  be  applied.  Mr.  Cardwell's  body,  when  I 
saw  him,  was  by  the  first  front  wheel  of  the  tender.  On  my  engine 
I  could  not  see  a  person  lying  or  sitting  on  the  ground  immediately 
in  front  of  the  pilot  without  getting  up  off  the  box,  and  I  did  not 
and  could  not  see  Mr.  Cardwell  in  that  position  any  time  after  he  fell. 
Did  not  know  that  he  had  fallen  until  I  heard  Mr.  Bennington  holloa. 
The  fireman  on  my  engine  could  not,  from  his  box,  see  a  man  standing 
on  the  pilot,  on  the  right  hand  side  of  the  pilot.  I  heard  the  voice  of 
Mr.  Bennington  and  knew  there  was  something  wrong  and  stopped  as 
quickly  as  air  brakes  could  stop.  I  applied  the  brakes  the  minute  I 
heard  him  halloa;  I  took  it  to  be  danger.  There  would  have  been  no 
danger  to  myself  and  fireman  to  stop  that  train  as  quickly  as  possible 
at  the  rate  we  were  running.  I  did  not  hear  Mr.  Cardwell  cry  out. 
The  fireman  was  on  his  seat  box.  I  supposed  that  Frank  Flores  was 
looking  out  for  the  car  I  had  called  his  attention  to;  I  told  him  to  keep 
a  lookout  until  all  the  cars  were  clear.  A  body  could  not  be  seen  from 
that  engine  if  lying  right  in  front  of  the  pilot  of  the  engine.  It  would 
be  something  like  fifteen  feet  ahead  of  the  engine  that  a  person  on  the 
track  could  be  seen  by  the  engineer  and  fireman.  On  last  Saturday 
afternoon  I  made  the  test  as  to  whether  or  not  a  man  in  front  of  the 
pilot  of  the  engine  could  be  seen  from  the  engine.  I  could  see  about 
that  much  (about  six  inches  below  the  waist  line)  of  the  body  of  a  man 
standing  on  the  pilot.** 

The  fireman  Flores  was  not  a  witness  in  the  case.  No  witness  testi- 
fies that  either  the  engineer  or  fireman  saw  Cardwell  fall  or  that  either 
of  them  was  looking  towards  the  front  of  their  train  at  the  time  he  fell., 
and  the  evidence  is  undisputed  that  he  could  not  have  been  seen  by  a 
person  on  the  engine  after  he  fell  upon  the  track. 

We  think  it  clear  that  the  evidence  does  not  raise  the  issue  of  dis- 
covered peril.  The  prinoiple  upon  which  the  doctrine  of  discovered 
peril  is  based  has  no  application  in  the  absence  of  actual  knowledge,  on 
the  part  of  the  person  causing  the  injury,  of  the  peril  of  the  person 
injured  in  time  to  prevent  the  injury  by  the  use  of  the  means  within 
his  reach.  Railway  Co.  v.  Breadow,  90  Texas,  27;  Railway  Co.  v. 
Staggs,  90  Texas,  461;  Railway  Co.  v.  Shetter,  94  Texas,  197;  Railway 
Co.  V.  Hatton,  95  Texas,  113;  Railway  Co.  v.  Townsend,  82  S.  W.  Rep., 
804. 

There  is  no  evidence  to  sustain  a  finding  of  negligence  on  the  part 
of  the  railroad  company  or  the  operatives  of  the  train  upon  either  of  the 
other  grounds  alleged  in  the  petition.  All  of  the  evidence  shows  that  the 
appliances  for  stopping  the  train  were  of  the  proper  kind  and  in  good 
condition;  but  were  the  facts  otherwise,  no  liability  would  be  shown, 
because  under  the  undisputed  evidence  the  peril  of  the  deceased  was  not 
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discovered  in  time  to  have  prevented  his  death  by  the  nse  of  any  pos- 
sible means. 

We  do  not  think  the  evidence  shows  any  negligence  on  the  part  of 
the  engineer  or  fireman  in  failing  to  sooner  discover  the  fact  that  de- 
ceased had  fallen  from  the  engine.  It  is  true  that  the  engineer  knew 
that  Cardwell  was  riding  on  the  pilot  of  the  engine,  and  he  was  charged 
with  knowledge  of  the  fact  that  this  was  an  insecure  and  dangerous 
position,  but  it  is  clear  from  the  evidence  that  at  the  time  he  fell  the 
duties  of  both  the  engineer  and  fireman  required  them  to  look  in 
a  different  direction  from  the  front  of  the  train.  Cardwell  was  the  con- 
ductor and  directed  the  movements  of  the  train,  and  the  fact  that  he 
may  have  placed  himself  in  a  more  dangerous  position  than  the  proper 
discharge  of  his  duties  required  did  not  charge  the  operatives  of  the 
train  with  the  duty  of  keeping  a  continuous  watch  upon  his  movements 
to  the  neglect  of  other  duties  of  their  employment,  the  performance  of 
which  the  situation  might  demand.  They  could  assume  that  Cardwell 
understood  the  insecurity  and  danger  of  his  position  upon  the  engine 
and  would  take  every  precaution  to  keep  from  falling  therefrom,  and 
while  they  were  required  to  be  careful  not  to  do  anything  to  increase 
his  danger,  they  were  not  required  to  anticipate  that  he  would  probably 
fall  while  the  train  was  being  operated  in  a  careful  manner,  and  to  be 
on  the  lookout  for  such  an  emergency.  There  is  neither  allegation  nor 
proof  that  the  train  was  not  being  operated  in  a  careful  manner  at  the 
time  the  deceased  fell. 

We  are  of  opinion  that  the  evidence  raised  no  issue  of  liability  against 
any  of  the  defendants  and  the  trial  court  properly  directed  a  verdict 
in  favor  of  them  all.  Such  being  our  conclusion,  it  follows  that  the 
judgment  of  the  court  below  should  be  affirmed,  and  it  has  been  so 
ordered. 

Affirmed. 

Writ  of  error  refused. 


W,  J.  TowNBBND  V.  Texas  A  New  Orleans  Railway  Company. 

Decided  June  10,  1905. 

1. — Carrier  of  Fatsengen— Special  Damages — ^Pleading. 

Where  a  passenger  sued  for  breach  of  a  contract  of  carriage,  claiming  that, 
because  of  a  delay  in  reaching  his  destination,  he  had  sustained  special  damages 
in  having  been  prevented  from  consummating  a  deal  by  which  he  would  have 
made  a  profit,  a  failure  to  state  the  names  of  the  narties  with  whom  the  deal 
was  to  be  made  rendered  the  petition  subject  to  special  exception. 

9. — Same— Exemplary  Damages— ICalioe  of  Agent— Ratilleatioii. 

Plaintiff  could  not  recover  exemplary  damages  from  the  railroad  company 
for  the  malicious  act  of  its  agent  in  leaving  him  at  an  intermediate  station 
where  his  petition  did  not  allege  a  ratification  of  such  malicious  act  by  the 
company,  or  facts  from  which  such  ratification  could  be  implied. 

S.—JiLrisdiotio]i—Amoiimt— Damages. 

Where  exceptions  were  properly  sustained  to  items  of  damages  claimed  by 
the  plaintiff,  and  the  amount  was  thereby  reduced  to  a  sum  below  the  jurisdic- 
tion of  the  courty  and  plaintiff  declined  to  amend,  the  suit  was  rightly  dis- 
missed. 
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Error  from  the  District  Court  of  Angelina.  Tried  below  before  Hon. 
Tom  C.  Davis. 

W.  J.  Townsend  and  Fiset  &  McClendon,  for  plaintiff  in  error. — 1.  In 
order  to  recover  special  damages  for  breach  of  a  contract  it  is  suffi- 
cient that  general  notice  of  such  damages  should  be  given  of  such  a 
character  as  would  inform  the  defendant  of  the  importance  to  plaintiff 
of  the  performance  of  the  contract.  Telegraph  Co.  v.  Sheffield,  71 
Texas,  570;  Bailway  v.  Compton,  38  S.  W.  Sep.,  220;  Harrison  v.  Tel- 
egraph Co.,  3  App.  C,  sec.  43;  Bailway  v.  Gilbert,  4  Texas  Civ.  App., 
366 ;  Telegraph  Co.  v.  Bowers,  84  Texas,  476. 

2.  A  party  may  recover  compensation  for  any  gain  which  he  can 
make  it  appear  with  reasonable  certainty  the  defendant's  wrongful  act 
prevented  him  from  acquiring.  Pacific  Express  Co.  v.  Darnell  (Texas 
Sup.),  6  S.  W.  Bep.,  764;  Bailway  v.  Compton,  38  S.  W.  Bep., 
220;  Telegraph  Company  v.  Sheffield,  71  Texas,  570;  Tele- 
graph Co.  V.  Bowers,  84  Texas,  476;  Bailway  v.  Jesse,  2  App.  C, 
sec.  351;  Wolf  Co.  v.  Galbraith,  80  S.  W.  Bep.,  648;  Alamo  Mills  Co. 

v.  Hercules,  22  S.  W.  Bep.,  1099;  Ellis  v  Tips,  40  S.  W.  Bep.,  524;  I 

Anderson  &  Co.  v.  Cleburne  Water  Co.,  44  S.  W.  Bep.,  931 ;  Halcomb  ! 

V.  Stubblefield,  76  Texas,  311 ;  Mortgage  Co.  v.  Weddington,  2  Texas  Civ. 
App.,  273;  Bailway  v.  Miller,  38  S.  W.  Bep.,  1132;  Express  Co.  v. 
Battle,  5  Texas  Civ.  App.,  533 ;  Strahorn  Co.  v.  Lackey,  42  S.  W.  Bep., 
783;  Bailway  v.  Gilbert,  4  Texas  Civ.  App.,  366;  Beceiver  v.  Dunn, 
1  Texas  Civ.  App.,  527;  Bailway  v.  Shirley,  45  Texas,  372;  Hunt  v. 
Biley,  50  Texas,  103;  Frazier  v.  Milling  Co.,  28  S.  W.  Bep.,  714;  Patter 
V.  Bucket,  65  Texas,  386. 

3.  Prospective  profits,  where  they  can  be  ascertained  with  reason- 
able certainty,  and  where  they  are  in  contemplation  of  the  parties,  are 
recoverable  as  damages  for  the  breach  of  the  contract  or  the  commission 
of  a  tort.  See  authorities  above,  and  Watkins  v.  Junker,  23  S.  W. 
Bep.,  802;  Allison  v.  Chandler,  11  Mich.,  552;  Satchwell  v.  Williams, 
40  Conn.,  371 ;  1  Sedgwick  on  Damages,  sec.  170. 

4.  The  court  erred  in  sustaining  and  in  not  overruling  defendant's 
special  exception  to  so  much  of  plaintiff's  petition  as  alleges  that  he 
had  an  important  deal  under  consideration,  wherein  he  would  realize 
the  sum  of  $5,000,  for  the  reason  that  the  character  of  said  deal,  and 
the  names  of  the  parties,  are  set  forth  with  the  sufficiency  required  by 
law.  Telegraph  Co.  v.  Bowen,  84  Texas,  478;  Telegraph  Co.  v.  Shef- 
field, 71  Texas,  570. 

5.  The  court  erred  in  sustaining  and  in  not  overruling  defendant's 
special  exception  to  so  much  of  plaintiff's  petition  as  alleges  exemplary 
damages.  Where  an  agent,  acting  within  the  line  of  his  authority, 
wantonly,  maliciously  and  wilfully  does  a  wrong  to  a  party  to  whom 
his  master  owes  a  duty,  the  master  is  liable  in  exemplary,  as  well  as 
actual,  damages.  Summerfield  v.  St.  Louis  Transit  Co.,  84  S.  W.  Bep., 
172. 

Baher,  Botts,  Parker  dk  Garwood,  Blount  &  Garrison  and  J.  S.  Mc* 
Eachin,  for  appellee. — 1.  The  right  of  plaintiff  in  error  to  recover 
damages  on  account  of  loss  of  profits  on  a  collateral  or  subordinate  con- 
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tract  is  limited  to  such  as  arise  out  of  the  contract  on  which  the  action 
is  founded,  and  which  are  the  direct  fruit  of  that  contract.  Damage  or 
loss  which  results  from  a  collateral  or  subordinate  contract  merely  af- 
fected by  the  principal  contract  is  not  recoverable  unless  specially 
pleaded,  unless  the  collateral  or  subordinate  contract  was  entered  into 
upon  the  faith  of  the  principal  contract,  for  the  purpose  of  carrying  it 
into  effect;  and  where  the  collateral  or  subordinate  contract  was  not 
in  the  contemplation  of  the  parties  to  the  contract  sued  upon  at  the 
time  it  was  made,  a  loss  of  profits  can  not  be  recovered  as  damages. 
Eailway  v.  Foreman,  73  Texas,  313;  O'Connor  v.  Smith,  84  Texas, 
237;  Wells-Fargo  v.  Battle,  5  Texas  Civ.  App.,  532;  Pacific  Express 
Co.  V.  Darnell,  62  Texas,  640;  Alamo  Mills  v.  Iron  Works,  1  Texas 
Civ.  App.,  691;  Railway  v.  Hayden,  71  Ga.,  518;  Snell  v.  Cottingham, 
72  111.,  161;  Hunt  v.  Railway,  1  L.  R.  A.,  842;  DeKay  v.  Railway,  41 
Minn.,  178;  8  Am.  &  Eng.  Ency.  of  Law,  593. 

2.  The  facts  alleged  in  the  petition  do  not  make  a  case  authorizing 
the  award  of  exemplary  damages.  International  &  G.  N.  Ry.  v.  Garcia, 
70  Texas,  207;  Railway  v.  Gordon,  72  Texas,  50;  Railway  v.  Reed,  80 
Texas,  366;  Railway  v.  Shirley,  54  Texas,  142;  Railway  v.  McDonald, 
75  Texas,  47 ;  Railway  v.  McDonald,  75  Texas,  47 ;  Jones  v.  George,  61 
Texas,  346;  Railway  v.  Bonard,  58  Ga.,  180. ' 

3.  There  can  be  no  ratification  of  an  unlawful  act  except  when  the 
party  alleged  to  have  ratified  the  act  is  shown  to  be  in  possession  of 
the  full  facts,  and  to  have  intended  to  adopt  and  be  bound  by  the  act. 
The  mere  retention  of  the  purchase  money  paid  for  the  ticket  would 
not  constitute  a  ratification.  Smith  v.  Estell,  87  Texas,  264;  Laredo  v. 
McDonald,  52  Texas,  528;  Halbert  v.  DeBode,  15  Texas  Civ.  App., 
616. 

PLEASANTS,  Associate  Justice. — Plaintfff  in  error  brought  this 
suit  against  the  defendant  in  error  to  recover  damages  for  the  alleged 
breach  of  a  contract  of  carriage.  The  petition  alleges  in  substance 
that  on  February  7,  1904,  plaintiff  purchased  a  ticket  from  defendant's 
agent  at  Beaumont,  Texas,  entitling  him  to  transportation  as  a  passen- 
ger over  defendant's  road  from  the  city  of  Beaumont  to  the  town  of 
Huntington,  in  Angelina  County,  Texas;  that  at  the  time  he  purchased 
the  ticket  defendant's  train  to  Huntington  was  bulletined  to  leave 
Beaumont  at  9:30  a.  m.,  which  was  its  regular  scheduled  time,  but 
that  after  plaintiff  had  procured  his  ticket,  and  paid  therefor,  said  train 
was  side-tracked,  and  did  not  leave  until  12  o'clock  of  that  day;  that 
after  the  train  had  left,  and  before  it  reached  the  town  of  Kountze,  in 
Hardin  County,  plaintiff  complained  to  the  assistant  conductor,  who 
was  one  of  defendant's  agents  in  charge  of  said  train,  of  the  delay  in 
starting  from  Beaumont,  and  informed  him  that  he  had  important 
business  engagements  on  that  day  in  the  town  of  Lufkin,  where  he  re- 
sided, and  had  ordered  a  conveyance  to  meet  the  train  at  Huntington 
and  take  him  to  Lufkin,  and  that  he  fully  discussed  with  said  agent  the 
importance  of  his  business;  that  when  the  train  reached  Kountze  the 
assistant  conductor  came  through  the  car  and  informed  plaintiff  that 
the  engine  had  broken  down,  and  the  train  would  be  kept  there  for  an 
hour  and  a  half  waiting  for  an  engine  to  be  sent  from  Beaumont;  that 
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plaintiff  thereupon,  in  the  hearing  of  said  agent,  and  with  his  full 
knowledge,  invited  a  number  of  his  fellow  passengers  to  go  with  him 
to  dinner  at  an  eating  house  a  short  distance  from  the  railway  station, 
and  in  sight  of  the  train,  and,  this  invitation  having  been  accepted, 
plaintiff  went  to  said  eating  house  and  ordered  the  dinner,  but  before 
it  could  be  served  the  train  left  on  its  way  to  Huntington;  that  as  soon 
as  he  saw  the  train  start  he  and  those  with  him  rushed  to  catch  it,, and 
some  of  them  succeeded  in  doing  so,  but  plaintiff  failed,  and  was  left 
at  said  station;  that,  being  then  unable  to  reach  Lufkin  on  that  day, 
he  returned  to  Beaumont  and  went  to  Lufkin  the  next  day,  by  way  of 
Houston;  that  on  account  of  his  failure  to  reach  Lufkin  on  said  7th 
day  of  February  he  was  prevented  from  making  a  trade  from  which  he 
would  have  realized  a  profit  of  $3,500,  and  that  the  additional  expenses 
incurred  by  him  by  reason  of  his  having  been  left  at  Kountze,  as.  afore- 
said, amounted  to  $11.70. 

It  is  further  alleged  that  the  agent  of  defendant  wilfully  and  mali- 
ciously, and  with  full  knowledge  of  the  facts,  caused  him  to  be  left 
by  the  train  as  aforesaid,  which  act  of  said  agent  was  ratified  by  the 
defendant,  and  it  thereby  became  liable  to  him  in  exemplary  damages 
in  the  sum  of  $5,000. 

The  allegations,  giving  the  details  of  the  business  transaction  which 
plaintiff  claims  he  was  prevented  from  concluding  by  the  failure  of  the 
defendant  to  comply  with  its  contract  to  carry  him  to  Huntington 
within  a  reasonable  time,  are  as  follows:  ^TTour  said  plaintiff  would 
further  represent  unto  the  court  that  he  had  an  important  deal  under 
consideration  at  Carlsbad,  N.  M.,  and  that  your  said  plaintiff,  in  con- 
nection with  W.  H.  Bonner,  had  sent  T.  J.  Bonner  and  A.  J.  Vinson, 
who  resided  in  said  town  of  Lufkin,  Angelina  County,  Texas,  to  said 
town  of  Carlsbad,  N.  M.,  for  the  purpose  of  making  examination  into 
said  deal,  and  closing  the  same  by  making  payment  thereon,  if  the 
same  was  found  to  be  in  substance  as  had  been  submitted  in  the  writ- 
ten proposition  to  your  said  plaintiff  and  said  W.  H.  Bonner,  and  that 
the  actual  expenses  of  said  two  parties  aforesaid  cost  your  said  plaintiff 
and  the  said  W.  H.  Bonner  $160,  and  the  one-half  of  this  sum,  to  wit, ' 
$80,  was  paid  by  your  said  plaintiff  to  A.  J.  Vinson. 

"Your  said  plaintiff  would  further  represent  unto  the  court  that  he 
had  authorized  his  said  agents  as  aforesaid,  T.  J.  Bonner  and  A.  J. 
Vinson,  to  go  to  the  said  city  of  Carlsbad,  N.  M.,  to  make  a  careful  ex- 
amination into  the  land  deal  and  stock  of  horses  and  cattle  that  had 
been  offered  to  your  said  plaintiff,  and  after  they  reached  there,  if  they 
found  the  condition  of  things  as  represented,  or  in  substance  as  such  as 
he  desired  them,  to  close  the  deal  at  once  by  putting  up  earnest  money, 
and  checking  on  your  said  plaintiff,  to  protect  same  by  giving  your 
said  plaintiff  such  information  concerning  said  deal,  so  he  could  pro- 
tect the  same  at  once. 

"Your  said  plaintiff  would  further  represent  unto  the  court  that,  in 
response  to  said  deal  as  aforesaid,  the  said  T.  J.  Bonner,  agent  of  your 
said  plaintiff,  who  had  gone  there  for  the  express  purpose  of  closing 
and  passing  on  said  deal  for  your  said  plaintiff,  wrote  your  said  plain- 
tiff on  the  3d  day  of  February,  1904,  fully,  as  to  what  he  found,  the 
condition  of  each  and  every  thing  which  had  been  submitted  by  the 
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owners  thereof  to  your  said  plaintiff  in  writing,  in  connection  with  said 
W.  H.  Bonner,  and  in  said  letter  the  said  T.  J.  Bonner,  agent  as  afore- 
said, itemized  each  and  every  thing  that  he  found,  showing  said  prop- 
erty to  he  of  the  value  of  $24,000,  which  property  had  been  offered  to 
your  said  plaintiff,  in  connection  with  W.  H.  Bonner,  for  the  sum  of 
$18,000,  and  after  the  arrival  of  the  said  T.  J.  Bonner  and  A.  J.  Vin- 
son, as  aforesaid,  to  the  said  city  of  Carlsbad,  N.  M.,  they  found  that 
the  property  was  forced  to  be  sold,  and  could  be  had  for  $15,000,  and, 
in  fact,  said  property  did  sell  on  Monday  evening,  on  the  8th  day  of 
February,  1904,  for^the  sum  of  $15,000,  instead  of  $18,000,  as  had 
been  submitted  to  your  said  plaintiff  and  W.  H.  Bonner,  being  the 
price  said  property  was  offered  for;  this  would  leave  a  net  profit  on 
said  deal  of  $7,000,  which  your  said  plaintiff  would  have  made  to  his 
part  the  sum  of  $3,600. 

^TTour  said  plaintiff  would  further  represent  unto  the  court  that  he 
would  have  made  on  said  deal  the  sum  of  $3,500  profit  if  the  said  deal 
had  been  closed  within  the  time  agreed  upon  by  the  said  T.  J.  Bonner 
and  the  owners  of  said  property,  and  your  plaintiff  here  alleges,  charges 
and  says  that  he  was  damaged  in  the  sum  of  $3,500  by  said  defendant 
company  failing  to  comply  with  their  contract  as  aforesaid,  and  as 
hereinafter  stated,  and  your*  said  plaintiff  would  further  represent 
unto  the  court,  and  here  allege,  charge  and  say  that  the  acts  of  said 
defendant  company  and  its  employes,  as  aforesaid,  were  wantonly, 
wilfully  and  maliciously  done,  for  the  express  purpose  of  vexing, 
harassing  and  damaging  your  said  plaintiff,  and  he  here  sues  for  the 
sum  of  $5,000  as  exemplary  damages,  as  well  as  the  sum  of  $15.20  as 
actual  funds  paid  out  by  your  said  plaintiff  in  reaching  his  said  home, 
all  of  which  was  caused  through  the  negligent,  wilful  and  malicious 
acts  of  your  said  defendant  company. 

^TTour  said  plaintiff  would  further  represent  unto  the  court  that  if 
he  could  have  reached  his  home,  in  the  said  town  of  Lufkin,  Angelina 
County,  Texas,  on  Sunday,  the  7th  day  of  February,  1904,  he  would 
have  reached  there  in  time  to  have  answered  the  letter  he  received,  or 
which  reached  its  destination — to  say,  Lufkin,  Texas — during  the  ab- 
sence of  said  plaintiff,  which  would  have  been  in  time  to  have  pro- 
tected the  trade,  as  aforesaid,  in  New  Mexico,  which  he  would  have 
wired  at  once,  closing  said  deal,  but,  owing  to  the  fraud  and  neglect  of 
defendant  company  in  not  transporting  your  said  plaintiff  according 
to  their  said  contract,  and  causing  your  said  plaintiff  to  get  out  and 
leave  said  car  at  Kountze,  Texas,  as  aforesaid,  your  said  plaintiff  failed 
to  reach  the  said  town  of  Lufkin  in  time  to  protect  said  deal,  as  afore- 
said, and  lost  the  same  through  the  fraudulent  acts  of  said  defendant 
company  and  its  employes,  and  he  here  sues  for  the  sum  of  $3,500  as 
actual  damages  lost  in  said  deal,  as  aforesaid/' 

The  prayer  is  for  the  recovery  of  each  of  the  three  amounts  before 
stated.  The  trial  court  sustained  special  exceptions  interposed  by  the 
defendant  to  the  allegations  of  the  petition  claiming  special  and  ex- 
emplary damages,  and,  plaintiff  declining  to  amend,  the  suit  was  dis- 
missed, the  amount  claimed  as  additional  expenses  incurred  by  plain- 
tiff being  below  the  jurisdiction  of  the  court. 

Without  considering  other  questions  presented  by  defendant's  spe- 
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cial  exception  to  that  portion  of  the  petition  claiming  special  damages 
by  reason  of  plaintiff's  having  been  prevented  from  making  his  "land 
and  cattle  deal,"  we  are  of  opinion  that  the  objection  that  the  petition 
fails  to  "give  the  names  of  the  parties  with  whom  said  deal  was  to  be 
made/'  was  properly  sustained.  The  defendant  was  entitled  to  have 
the  petition  state  all  the  facts  in  regard  to  the  alleged  transaction  in 
order  that  it  might  make  the  investigation  necessary  to  a  proper  prepa- 
ration of  its  defense.  Information  as  to  names  of  the  parties  with 
whom  it  was  alleged  the  deal  could  have  been  made  was  necessary  in 
order  to  enable  the  defendant  to  investigate  and  meet  the*  allegation, 
and  the  trial  court  properly  sustained  the  special  exception  asking  for 
this  information. 

The  exception  to  the  claim  for  exemplary  damages  was  also  properly 
sustained,  because,  even  if  it  be  conceded  that  facts  are  alleged  from 
which  malice  could  be  implied,  no  act  of  ratification  by  the  defendant 
of  the  alleged  wrongful  act  of  its  agent  is  shown,  and  no  facts  are  al- 
leged from  which  such  ratification  can  be  implied.  (Jones  v.  George, 
61  Texas,  346;  Eailway  Co.  v.  Garcia,  70  Texas,  207;  Railway  Co.  v. 
Gordon,  72  Texas,  50;  Railway  Co.  v.  McDonald,  75  Texas,  47;  Rail- 
way Co.  V.  Reed,  80  Texas,  366.) 

These  exceptions  having  been  properly  sustained,  and  the  plaintiff 
declining  to  amend,  the  amount  involved  in  the  suit,  after  the  claims 
for  special  and  exemplary  damages  were  eliminated,  being  below  the 
jurisdiction  of  the  court,  it  was  rightly  dismissed.  (Haddock  v.  Tay- 
lor, 74  Texas,  216.) 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed,  and  it  has  been  so  ordered. 

Affirmed, 


Texas  and  Pacific  Railway  Company  v.  G.  M.  and  W.  T.  Arnett. 

Decided  June  10,  1905. 

1. — Carriers  of  Freight — Fumishingr  Cars — ^Variance. 

Evidence  merely  that  the  carrier's  agent  agreed  to  furnish  cars  by  Novem- 
ber 1,  if  he  could,  did  not  justify  the  submission  of  the  issue  whether  or  not  he 
agreed  to  furnish  them  on  or  by  that  date,  since  the  evidence  did  not  show  such 
a  contract. 


-Negligence — tissue  Hot  Pleaded. 

A  pleading  alleging  failure  to  furnish  cars  on  a  specified  and  agreed  date 
did  not  warrant  the  submission  of  the  issue  of  negligent  delay  generally  in  fur- 
nishing the  cars. 

3. — Market  Value — Cattle  Shipment. 

Testimony  as  to  the  market  value  of  cattle  at  a  given  place,  based  upon 
information  received  from  what  others  at  that  place  told  witness  about  it,  was 
hearsay,  and  inadmissible. 

4. — Damages — ^Items  Not  Pleaded. 

Tn  an  action  for  damages  resulting  from  a  failure  to  furnish  cars  for  a 
shipment  of  cattle,  the  charge  should  not  separately  submit  an  item  of  damage, 
such  as  horse  hire  necessary  to  the  holding  of  the  cattle  during  the  delay,  which 
was  not  pleaded,  but  was  shown  by  the  proof. 
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Appeal  from  the  County  Court  of  Martin.  Tried  below  before  Hon. 
Bailey  Anderson. 

Ellis  Douihit,  for  appellant. — 1.  The  evidence  as  to  the  price  of 
the  cattle  and  as  to  what  Bliss  had  to  pay  for  other  cattle  is  pure  hear- 
say, not  properly  expert  testimony,  and  was  calculated  to  prejudice  tho 
rights  of  appellant  before  the  jury,  and  is  wholly  inadmissible.  South- 
em  Pac.  Ry.  Co.  v.  Maddox,  12  S.  W.  Rep.,  815;  Gulf,  C.  &  S.  F.  Rv. 
Co.  V.  Hughes,  31  S.  W.  Rep.,  412;  Houston  &  T.  C.  Ry.  Co.  v.  Wil- 
liams, 31  S.  W.  Rep.,  559;  Texas  &  N.  0.  Ry.  Co.  v.  White,  62  S.  W. 
Rep.,  133;  Houston  &  T.  C.  Ry.  v.  Smith,  46  S.  W.  Rep.,  1047. 

2.  There  is  no  evidence  in  the  record  justifying  the  court  in  sub- 
mitting the  issue  as  to  whether  or  not  appellant  agreed  to  furnish  the 
cars  on  any  particular  date,  the  evidence  conclusively  showing  that 
there  was  no  such  agreement.  It  is  error  to  submit  issue  upon  which 
there  is  no  evidence.  Missouri  Pac.  Ry.  v.  Platzer,  US.  W.  Rep.,  160; 
Missouri  Pac.  Ry.  v.  Peay,  20  S.  W.  Rep.,  59 ;  Western  U.  Tel.  Co.  v. 
Drake,  29  S.  W.  Rep.,  920;  Galveston,  H.  &  S.  A.  Ry.  v.  Sullivan,  42 
S.  W.  Rep.,  569 ;  Texas  &  P.  Ry.  Co.  v.  Birchfield,  33  S.  W.  Rep.,  541 ; 
Shepherd  v.  WTiite,  11  Texas,  355;  Gulf,  etc.,  Ry.  v.  Kizziah,  86  Texas, 
89,  23  S.  W.  Rep.,  581;  Western  U.  Tel.  Co.  v.  Tobin,  56  S.  W.  Rep., 
540. 

R.  N,  Grishman,  for  appellees. — 1.  An  allegation  of  a  contract  or 
promise  to  furnish  cars  on  a  day  certain  comprehends  the  common-law 
liability  and  the  statutory  liability  of  appellant  to  furnish  cars  within 
a  reasonable  time.    Herd's  Stephens*  Pleading,  p.  18. 

2.  Wlien  a  joint  item  of  damages  is  pleaded  as  a  whole,  but  is  di- 
vided into  its  separate  elements  by  the  testimony,  it  is  not  error  to 
submit  to  the  jury  the  separate  elements  instead  of  the  whole  item. 

SPEER,  Associate  Justice. — This  is  a  suit  by  appellees  against 
appellant  to  recover  damages  in  the  sum  of  $793,  for  alleged  breach  of 
contract  to  furnish  four  cars  on  November  1,  1903,  for  the  shipment  of 
120  head  of  cattle  from  Stanton,  Texas,  to  Ijos  Angeles,  California. 
The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  appellees  for 
the  amount  sued  for. 

The  case  must  be  reversed  because  of  the  error  of  the  court  in  sub- 
mitting to  the  jury  the  issue  whether  or  not  appellant  agreed  to  fur- 
nish the  cars  on  November  1,  since  there  is  no  evidence  in  the  record 
which  would  justify  the  submission  of  such  issue.  The  testimony  re- 
lied upon  by  appellees  is  that  of  G.  M.  Arnett,  who  testified  as  follows: 
"I  made  the  order  for  cars  in  question  on  the  30th  day  of  October, 
1903.  I  told  D.  W.  Kyle  (appellant's  agent)  that  I  wanted  four  cars 
for  the  shipment  of  my  cattle  to  Los  Angeles,  California.  He  accepted 
my  order.  I  do  not  remember  what  he  said,  but  think  he  remarked: 
*I  will  furnish  them  if  I  can.*  WTien  I  talked  to  Mr.  Kyle  in  ordering 
the  cars  he  told  me  that  he  would  have  the  cars  according  to  my  order 
if  he  could ;  he  did  not  tell  me  that  there  was  a  shortage  in  cars  at  the 
time;  he  did  not  promise  definitely  to  have  the  cars  for  me  by  the  1st 
of  November,  but  only  said  he  would  have  them  for  me  if  he  could/' 
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Eyle  testiiied  that  he  did  not  promise  to  furnish  the  cars  on  any  par- 
ticular day.  This  evidence,  we  think,  is  entirely  insuflScient  to  estab- 
lish a  contract  to  furnish  cars  on  November  1. 

The  court  also  erred  in  submitting  to  the  jury  the  question  whether 
or  not  appellant  negligently  delayed  furnishing  cars  on  appellees'  or- 
der. No  such  case  was  made  by  the  pleadings,  which,  as  before  stated, 
alleged  a  contract  to  furnish  cars  on  a  specific  date.  There  is  much 
evidence  tending  to  show  negligence,  but  this  can  not  help  the  matter. 
The  case  pleaded  was  not  proved,  and  that  proved  was  not  pleaded. 

The  court  should  not  have  permitted  the  witnesses  Amett  and  Nor- 
red  to  testify  as  to  the  market  value  of  the  cattle  in  Los  Angeles,  Cali- 
fornia, based  upon  information  received  from  what  others  at  that  place 
told  them  about  it.  This  was  pure  hearsay,  and  should  have  been  ex- 
cluded upon  appellant's  objection.  (Southern  Pac.  By.  Co.  v.  Maddox,  75 
Texas,  300,  12  S.  W.  Bep.,  815;  Texas  &  N.  0.  By.  Co.  v.  White,  25 
Texas  Civ.  App.,  278,  62  S.  W.  Rep.,  133;  Cameron  Mill  &  Elevator 
Co.  V.  Anderson,  34  Texas  Civ.  App.,  229,  78  S.  W.  Bep.,  971.)  With- 
out evidence  as  to  the  market  values  of  cattle  at  the  place  of  destina- 
tion the  court  would  not,  of  course,  have  any  basis  for  the  submission 
of  the  proper  measure  of  damages  in  the  case. 

On  another  trial  the  court  should  not  submit  separately  the  item  of 
horse  hire  necessary  to  the  holding  of  the  cattle  during  the  delay,  since 
such  item  was  not  pleaded,  but  £ould  only  submit  those  items  which 
were  both  pleaded  and  proved. 

While  the  evidence  seems  to  have  established  that  appellees  were 
deprived  of  the  benefits  of  a  sale  of  their  cattle  previously  entered  into 
with  one  Bliss,  of  Los  Angeles,  of  which  contract  appellant  had  notice, 
yet  the  court  seems  not  to  have  submitted  this  matter  for  the  consid- 
eration of  the  jury  in  estimating  appellees'  damage,  but  by  the  charge, 
in  effect,  limited  them  in  their  recovery  by  the  market  value  of  the 
cattle  at  Los  Angeles. 

Beversed  and  remanded. 

Reversed  and  remanded. 


Pecos  Biveb  Bailroad  Company  et  al.  v.  T.  M.  Latham. 

Decided  June  10,  1905. 

1. — Catile  Shipment — ^Market — ^Eyidenoe. 

Error  in  admitting  evidence  by  a  cattle  shipper,  who  had  never  transported 
cattle  over  the  route  in  question,  as  to  the  length  of  time  required  to  transport 
the  cattle  to  a  certain  market,  was  harmless  where  it  was  shown  that  it  was 
a  country  market,  and  had  not  changed  much,  if  any,  during  the  entire  spring 
covering  the  time  when  the  cattle  should  have  reached  the  market. 

8. — Same — ^Failure  to  Furnish  Cars — ^Eztra  Freight  as  Damages. 

Where  a  shipper  of  cattle,  because  of  the  failure  of  a  carrier  to  furnish 
him  with  cars,  shipped  them  over  another  route  at  a  larger  freight  cost,  he  was 
entitled  to  recover  the  amount  of  such  extra  freight. 

8. — ^Allegation  and  Proof — Contract — ^Variance. 

Where  plaintiff  alleged  that  M.  and  S.,  the  agents  of  defendants,  who  acted 
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for  them  in  making  the  contract  to  furnish  him  with  cars,  were  duly  authorized 
by  them  to  make  such  contract,  proof  that  he  negotiated  with  6.  through  letters 
and  telegrams,  and  consummated  a  verbal  contract  with  M.,  did  not  constitute 
a  fatal  variance. 

4. — Canien— Authority  of  Agent— Bvidenoe. 

In  order  to  show  the  authority  of  the  railroad  agent  at  G.  to  contract  to 
furnish  cars  to  plaintiff  at  I.,  it  could  be  shown  that  such  agent  contracted  with 
another  party  to  furnish  cars  at  I.,  which  were  so  furnished,  and  also  what  was 
the  custom  among  railroad  agents  in  regard  to  making  such  contracts. 

5. — Same— Conourring  HegUgenoe— Oonneotlng  Linei — Cattle  Shipment. 

Where  there  is  a  shipment  of  cattle  over  connecting  lines,  one  of  the  roads, 
while  it  would  not  be  liable  for  damages  resulting  alone  from  the  negligence  of 
the  others,  would  nevertheless  be  liable  for  damages  resulting  proximately  from 
the  combined  negligence  of  all  the  roads,  in  which  its  own  negligence  concurred. 


-We<ik  Condition  of  Cattle— Charge. 
A  requested  charge  was  properly  refused,  as  misleading,  which  instructed 
that,  if  plaintiff's  cattle  were  damaged,  and  they  were  poor  and  weak,  and  their 
poor  and  weak  condition,  independent  of  any  other  causes,  aided,  assisted  or 
contributed  to  the  damage,  the  defendants  were  not  liable  for  any  damage  occa- 
sioned by  reason  of  the  condition  of  the  cattle. 

Appeal  from  the  District  Court  of  Reeves.  Tried  below  before  Hon. 
James  R.  Harper. 

J.  W.  Terry  and  Ed.  J.  Hamner,  for  appellants. — 1.  Where  two  or 
more  causes  concur  to  produce  an  effect,  and  it  can  not  be  determined 
which  contributed  most  largely,  or  whether,  without  the  concurrence 
of  both,  it  would  have  happened  at  all,  and  the  appellants  are  respon- 
sible only  for  the  consequence  for  one  of  the  causes,  a  recovery  can  not 
be  had  because  it  can  not  be  judicially  determined  that  the  damage 
would  have  been  done  without  such  concurrence,  so  that  it  can  not  be 
attributed  to  that  cause  for  which  appellants  are  responsible.  Woods* 
Mayne  on  Damages  (Ed.  1880),  sec.  53;  1  Sutherland  on  Damages, 
48;  Marble  v.  Worcester,  4  Gray  (Mass.),  395;  Livie  v.  Jenson,  12 
East,  648;  Sharp  y.  Powell,  L.  R.,  7  C.  P.,  253. 

2.  A  carrier  is  not  responsible  for  damages  resulting  to  stock  trans* 
ported  by  it  unless  such  damages  are  occasioned  by  its  negligence  or 
wrongs,  and  if  the  condition  of  the  cattle  themselves  caused  the  dam- 
age the  carrier  is  not  responsible.  Railway  v.  Anderson,  81  S.  W.  Rep., 
1016;  Railway  v.  Dawson,  78  S.  W.  Rep.,  235;  Brandon  v.  Manufac- 
turing Co.,  51  Texas,  128;  Railway  v.  Dickens,  66  S.  W.  Rep.,  125; 
Railway  v.  Stribbling,  34  S.  W.  Rep.,  1004. 

T.  J.  Hefner  and  Pruit  &  Smith,  for  appellee. — 1.  The  contract 
for  the  cars  and  fcr  the  shipment  of  the  cattle  having  been  made  with 
E.  W.  Martindell,  the  livestock  agent  of  the  appellants,  the  testimony 
of  Latham  and  Kendall  as  to  general  custom  among  livestock  agents 
at  that  time  to  make  such  contracts  was  admissible  as  showing  the  con- 
tract to  be  within  the  actual,  or,  at  least,  apparent  scope  of  his  author- 
ity as  agent  for  appellant  Mechem  on  Agency,  sec.  281;  Abbott's 
Mode  of  Proof,  p.  140. 
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2.  To  the  mind  of  the  jury  special  charge  number  19  would  have 
meant  that,  if  the  damage  was  aided,  assisted  or  contributed  to  by  the 
weak  condition  of  the  cattle,  that  there  could  be  no  recovery,  and  such 
is  not  the  law.  The  charge  was  ambiguous,  and,  when  properly  con- 
sidered, had  no  meaning  at  all.  Bailwav  v.  Anderson,  81  S.  W.  Rep., 
1016;  Gulf,  C.  &  S.  P.  Ry.  v.  Moreham,  69  S.  W.  Rep.,  81. 

SPEER,  Associate  Justice. — This  suit  was  instituted  by  appellee 
against  appellants  to  recover  damages  for  breach  of  a  contract  to  fur- 
nish him  thirty-five  stock  cars  for  the  shipment  of  cattle  from  Big 
Springs  to  Panhandle.  He  recovered  a  judgment  for  $4,000,  from 
which  this  appeal  has  been  perfected.  Our  conclusions  of  fact,  where 
necessary,  will  appear  in  the  discussion  of  the  various  assignments  of 
error. 

Under  the  facts  of  this  case  there  was  no  reversible  error  in  permit- 
ting the  witness  Tillar  to  testify  as  to  the  length  of  time  required  to 
transport  cattle  from  Big  Springs  by  way  of  Pecos  to  Panhandle  City. 
It  seems  to  be  true  that  the  witness,  although  an  experienced  cattle 
shipper,  had  never  actually  transported  cattle  over  this  route.  But, 
since  the  testimony  of  all  those  witnesses  who  testified  to  the  market 
at  Panhandle  indicated  that  such  market  was  a  country  market,  and 
not  subject  to  much,  if  any,  change  during  the  entire  spring  covering 
the  time  when,  under  the  terms  of  the  alleged  contract,  appellee's  cat- 
tle should  have  reached  Panhandle,  the  testimony,  if  erroneous,  can 
not  be  harmful.  The  market  being  the  same  for  weeks  prior,  as  well 
as  weeks  subsequent,  to  the  time  when,  under  his  estimate,  the  cattle 
should  have  reached  their  destination,  it  is  immaterial  whether  his  es- 
timate be  right  or  wrong. 

Appellants  complain  that  they  have  been  held  liable  for  the  addi- 
tional freights  paid  by  appellee  in  transporting  his  cattle  to  Panhandle 
over  other  railroads  after  their  failure  to  furnish  the  cars  agreed  to  be 
supplied.  They  invoke  the  principle  that,  after  their  breach  of  contract, 
it  was  the  appellee's  duty  to  exercise  reasonable  diligence  to  avoid  or 
lessen  his  damages.  No  one  doubts  the  correctness  of  this  principle, 
but  its  application  can  not  relieve  appellants  in  this  case.  The  evi- 
dence shows  that,  after  appellants'  failure  to  furnish  cars,  and  while 
appellee's  cattle  were  being  held  and  suffering  injuries,  he  arranged 
with  the  Texas  &  Pacific  and  other  railroad  companies  to  transport  his 
cattle  by  way  of  Fort  Worth,  rather  than  by  way  of  Pecos,  over  the  ap- 
pellants' lines;  that  while  appellee  did  not,  at  the  time  he  actually 
billed  his  cattle  out,  request  them  to  be  routed  over  appellants'  lines, 
yet  he  had  previously  made  such  request,  and  the  Texas  &  Pacific  Rail- 
way Company  refused  to  furnish  the  cars  for  that  route.  Appellee 
pleaded  that,  by  reason  of  appellants'  breach  of  their  contract  and  total 
failure  to  furnish  him  cars,  he  was  compelled  to  pay  this  extra  freight, 
and  we  think  the  evidence  sustains  his  plea  and  the  law  authorizes  his 
recovery.  Moreover,  we  think  this  principle  can  not  be  invoked  by  ap- 
pellants for  the  reason  that,  in  the  exercise  of  ordinary  care,  a  shipper 
would  not  be  required  to  make  a  new  contract  with  a  railroad  com- 
pany which  had  just  broken  an  identical  one,  and  again  agree  to  pay 
it  for  services  which  it  was  already  under  legal  obligations  to  perform. 
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This  is  analogous  to  the  question  decided  by  us  in  Sun  Manufacturing 
Co.  V.  Egbert  &  Guthrie  (84  S.  W.  Bep.,  667). 

From  what  we  have  already  said,  to  the  effect  that  the  market  at 
Panhandle  was  about  the  same  during  the  entire  spring  in  which  the 
shipment  in  controversy  took  place,  it  follows  that  there  was  no  error 
in  permitting  the  various  witnesses  to  testify  as  to  what  that  market 
was  on  or  about  the  5th  day  of  May,  1902,  the  time  when  the  cattle 
should  have  reached  their  destination. 

We  do  not  think  there  was  any  fatal  variance  between  appellee's  al- 
legation "that  the  agents  of  defendants,  who  acted  for  them  in  nego- 
tiating and  making  said  contract — ^to  wit,  E.  W.  Martindell  and  Don 
A.  Sweet — ^were  duly  authorized  by  them  to  make  said  contract,*'  etc., 
and  his  proof  that  he  negotiated  with  Sweet  through  letters  and  tele- 
grams, and  consummated  a  verbal  contract  with  Martindell. 

The  testimony  of  the  witness  Tillar,  as  to  contracts  made  by  him 
with  W.  A.  Crowder,  the  agent  of  the  Texas  &  Pacific  Bailway  at  Colo- 
rado City,  by  which  cars  had  been  furnished  to  the  witness  at  latan, 
another  station  on  the  line  of  the  Texas  &  Pacific,  was  admissible  for 
the  purpose  of  showing  that  this  agent's  contract  with  appellee  to  fur- 
nish the  cars  at  latan,  rather  than  at  Big  Springs,  the  place  originally 
contemplated,  was  within  the  actual  scope  of  Crowder's  authority  as 
agent  of  the  Texas  &  Pacific  Bailway  Company.  Appellee  testified  that 
Crowder  had  made  such  a  contract,  and  the  latter  not  only  denied  that 
he  had  made  the  contract,  but  also  denied  his  authority  to  do  so.  Nor 
was  there  error  in  admitting  the  testimony  of  the  witnesses  Latham  and 
Kendall  as  to  the  general  custom  among  railroad  livestock  agents  in 
regard  to  the  subject  of  making  contracts  for  shipping  cattle.  Such 
testimony  certainly  tended  to  show  that  the  contract  alleged  to  have 
been  made  with  the  livestock  agent,  Martindell,  was,  at  least,  within  the 
apparent  scope  of  that  agent's  authority,  and  the  pleadings  were  amply 
broad  to  authorize  the  introduction  of  proof  upon  such  issue. 

We  overrule  that  group  of  assignments  embracing  the  thirteenth, 
fourteenth,  fifteenth  and  sixteenth,  because  we  think  the  evidence  suffi- 
cient to  justify  a  finding  that  appellee  used  all  reasonable  diligence  to 
prevent  damage  to  his  cattle  after  appellants  breached  their  contract. 

The  eighteenth  assignment  of  error  is  predicated  upon  the  court's  re- 
fusal to  give  the  f ollow^ing  special  instruction :  "If  you  believe  from  the 
evidence  that  the  plaintiff  and  defendants  entered  into  a  contract,  as 
alleged  by  plaintiff,  and  that  defendants  failed  to  comply  with  said 
contract,  and  in  consequence  thereof,  and  as  the  direct  and  proximate 
result  of  said  breach  of  the  contract,  the  plaintiff's  cattle  were  dam- 
aged, and  that  afterward,  after  receiving  said  damage,  if  any,  they  were 
transported  over  the  Texas  &  Pacific  Bailroad  and  the  Fort  Worth  & 
Denver  City  Bailroad,  and  while  in  transit  were  further  damaged  by 
the  negligence  and  improper  handling  and  transportation,  and  the  evi- 
dence fails  to  disclose  to  you  the  amount  of  such  damages,  and  you  are 
unable  to  determine  the  exact  amount  of  damages  caused  before  the 
cattle  were  received  by  the  Texas  &  Pacific  Bailway  Company  and  the 
exact  amount  of  damage  occasioned  to  said  cattle  after  being  received 
by  the  Texas  &  Pacific  Bailway  Company,  then  you  are  instructed  to 
Vol.  XL.  Civil--«. 
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find  a  verdict  for  the  defendants."  In  refusing  this  charge  there  was 
no  error.  It  is  certainly  the  law  in  this  State  that,  if  appellants'  neg- 
ligence concurred  with  the  negligence  of  another  in  causing  damages 
to  appellee's  cattle,  it  could  not  escape  liability.  (See  Fort  Worth  & 
D.  C.  By.  Co,  V.  Byers,  35  S.  W.  Rep.,  1082 ;  Texas  &  Pac.  Rv.  Co.  v. 
Smith  &  White,  34  Texas  Civ.  App.,  571,  79  S.  W.  Rep.,  614 ;  Texas 
Cent.  R.  R.  Co.  v.  O'Loughlin,  12  Texas  Ct.  Rep.,  102;  Texas  &  Pac. 
Rv.  Co.  V.  Slaughter,  12  Texas  Ct.  Rep.,  99;  Butterick  Publishing  Co. 
v." Gulf,  C.  &  S.  F.  Ry.  Co.  (decided  by  this  court  June  3,  1905.)  Wliile 
appellant  would  not  be  liable  for  damages  resulting  alone  from  the 
negligence  of  the  Texas  &  Pacific  Railway  Company  or  Fort  Worth  & 
Denver  City  Railway  Company,  it  nevertheless  would  be  liable  for  dam- 
ages resulting  proximately  from  their  combined  negligence.  The  rule 
goes  even  further,  and,  in  personal  injury  cases,  authorizes  a  recovery 
even  though  the  negligence  of  the  defendant  concurs  with  the  negli- 
genice  of  a  fellow  servant  of  the  injured  plaintiff  (Ray  v.  Pecos  & 
N.  T.  Ry.  Co.,  80  S.  W.  Rep.,  112)  or  with  an  act  of  God.  (Chicago, 
R.  I.  &  T.  Ry.  Co.  V.  Cain,  84  S.  W.  Rep.,  682.)  It  is  only  where  the 
concurrent  cause  is  contributory  negligence  of  the  plaintiff  that  recov- 
ery is  denied. 

We  think  appellants'  special  charge  number  nineteen  was  properly  re- 
fused for  two  reasons:  (1)  The  matter  was  sufficiently  covered  in  the 
court's  general  charge,  and  (2)  the  requested  charge  itself  was  so  worded 
as  to  be  misleading.  The  charge  reads :  "If  you  find  from  the  evidence 
that  plaintiff's  cattle  were  damaged,  and  they  were  poor  and  weak,  and 
that  their  poor  and  weak  condition,  independent  of  any  other  causes, 
aided,  assisted  or  contributed  to  the  damage,  then  you  are  instructed 
that  the  defendants  were  not  liable  for  any  damage  that  might  have 
been,  or  was,  occasioned  by  reason  of  the  condition  of  the  cattle.''  It  is 
difficult  to  understand  how  a  condition,  independent  of  any  other  causes, 
could  aid,  assist  or  contribute  to  the  damage,  as  this  charge  asserts. 
This  is  confusing,  and  for  that  reason  alone  could  have  been  refused. 

The  evidence  is  sufficient  to  support  the  material  allegations  of  ap- 
pellee's petition,  and  the  finding  of  the  jury  that  appellants,  by  reason 
of  the  breach  of  their  contract,  damaged  appellee  in  the  amount  of  the 
verdict. 

All  assignments  of  error  have  been  considered,  and  none  is  thought 
to  present  reversible  error.    The  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


E.  T.  Cobb  v.  A.  H.  Qooch. 

Decided  June  10,  1905. 

1. — School  Land  Contest — Filing  Application — ^Irregnlarity. 

Where,  before  the  doors  of  the  county  clerk's  office  were  opened  to  receive 
applications  for  the  purchase  of  school  land  just  placed  on  the  market,  de- 
fendant had  secured  a  position  near  the  door,  from  which  he  was  throvni  with 
force  by  plaintiff,  who  was  behind  him  in  the  waiting  line,  and  then  defendant 
procured  a  deputy  clerk  to  take  his  application  into  the  ofHce  through  the  back 
door  and  have  it  filed  prior  to  that  of  plaintiff,  the  latter's  action  in  using 
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force  and  collusion  to  deprive  defendant  of  his  advantageous  position  neutralized 
the  irregularity  in  the  filing  of  defendant's  application. 

2. — Same — Suit  on  Bejected  Applieation — Equity. 

Plaintiff,  suing  by  virtue  of  a  rejected  application,  was  not  entitled  to  re- 
ceive the  aid  of  the  court  in  setting  aside  the  award  to  plaintiff  by  the  Land 
Commissioner  where  he  did  not  come  into  court  with  clean  hands. 

Appeal  from  the  District  Court  of  Glasscock.  Tried  below  before 
Hon.  Jas.  L.  Shepherd. 

Beall  &  Beall,  for  appellant 

John  B.  Littler,  E,  Douihit  and  8,  H.  Morrison,  for  appellee. 

CONNER,  Chief  Justice. — The  contestants  in  this  case  are  rival 
claimants  of  sections  24  and  36,  in  block  36,  and  section  30  in  block 
35,  of  State  school  land  surveys  in  Glasscock  County.  Both  parties 
claim  by  virtue  of  applications  to  purchase  and  actual  settlement  on 
section  30  as  the  home  section,  and  the  remainder  as  additional  thereto. 
The  applications  of  appellant  were  made  and  filed  with  the  county 
clerk  of  said  county  at  twelve  o'clock  and  fifty-six  minutes,  a.  m.,  of 
August  1,  1902,  and  those  of  appellee  were  made  and  filed  with  said 
clerk  about  two  o'clock  a.  m.  on  the  same  day.  The  applications,  obli- 
gations and  payments  of  both  parties  were  regular,  but  the  lands  were 
awarded  to  appellant  by  the  Commissioner  of  the  General  Land  Office 
on  the  6th  day  of  October,  1902,  appellee's  applications  being  rejected 
on  the  same  day.  The  action  was  instituted  in  the  form  of  trespass  to 
try  title  by  appellee,  and  the  controverted  issues  upon  the  trial  were 
actual  settlement  on  appellee's  part  at  the  time  he  made  and  filed  his 
applications,  and  whether  appellant's  priority  in  filing  was  surrepti- 
tiously and  fraudulently  acquired.  The  court  found  both  of  these  is- 
sues in  appellee's  favor,  and  hence  gave  him  judgment  for  the  lands  in 
controversy.  That  appellant  was  an  actual  settler  upon  section  30  at 
the  time  his  applications  to  purchase  were  made  and  filed  is  not  con- 
troverted. His  right  to  recover,  indeed,  can  not  be  controverted  save 
upon  the  ground  that  his  priority  in  filing  was  illegally  obtained,  as 
found  by  IJbe  court,  and  the  assignments  of  error  present  only  the  ques- 
tion of  the  sufficiency  of  the  evidence  to  sustain  the  court's  findings  of 
fact  on  the  issues  stated. 

We  have  carefully  considered  the  evidence,  and  do  not  see  our  way 
clear  to  overrule  the  finding  that  appellee  was  an  actual  settler  at  the 
time  he  filed  his  applications  to  purchase,  and  hence  approve  such  find- 
ing. On  the  other  issue,  however,  our  conclusion  is  in  appellant's  favor. 
The  following  are  the  pertinent  material  facts:  It  was  generally 
known  that  the  sections  of  school  land  in  controversy,  together  with 
some  thirty-five  or  forty  other  sections,  would  be  upon  the  market  sub- 
ject to  sale  on  August  1,  1902,  and  the  appellant,  appellee  and  numer- 
ous other  persons  had  assembled  and  stationed  themselves  at  the  south, 
or  main  entrance,  of  the  courthouse  in  which  the  county  clerk  kept  his 
office.  It  is  undisputed  that  appellant  was  prior  to  appellee  in  position, 
appellant  having  stationed  himself  in  the  door,  or  on  the  step  of  said 
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entrance,  appellee  being  among  those  immediately  behind  him.  Ap- 
pellee's evidence,  and  the  court's  findings,  are  to  the  effect  that  appel- 
lant was  standing,  with  several  others,  just  inside  of  the  door  when  the 
sheriff  of  the  county,  several  hours  before  the  opening  of  August  1, 
closed  the  door,  stating  to  parties  present  that  it  would  not  be  opened 
until  eight  o'clock  the  following  morning;  that  in  closing  the  door  ap- 
pellant was  pushed  upon  and  straddled  the  neck  of  appellee,  who 
thereupon  rose  up  from  his  sitting  position  upon  the  doorstep  and 
threw  appellant  outward  and  forward  into  the  crowd,  and  appellant 
thereupon  entirely  lost  his  position.  Appellant  requested  the  sheriff 
to  replace  him  in  the  prior  position  he  formerly  occupied  at  the  door- 
step, but  the  sheriff  declined  to  do  so.  Appellant  thereafter,  and  after 
one  o'clock  p.  m.  of  July  31,  met  one  L.  E.  Crutcher,  a  deputy  county 
clerk,  in  the  courthouse  yard,  and  swore  to  his  applications  for  the  pur- 
chase of  the  lands  in  controversy,  and  said  deputy,  acting  as  appel- 
lant's agent,  carried  said  applications  into  the  clerk's  office  through  a 
rear  door,  and  the  same  were  by  the  county  clerk  filed  between  twelve 
and  one  o'clock,  as  hereinbefore  stated;  another  purchaser  did  the  same 
thing,  and  a  number  of  others  gained  entrance  into  the  clerk's  oflBce 
through  said  rear  door  and  caused  their  applications  to  be  filed.  In 
this  manner  all  of  the  sections  of  land  coming  upon  the  market  on 
August  1  were  applied  for  prior  to  the  opening  of  the  south  door,  which 
was  done  by  the  sheriff  about  two  o'clock  a.  m.  of  August  1,  upon  the 
opening  of  which  appellee  enter  and  filed  his  applications  as  stated. 
The  county  clerk  denied  acting  preferentially  or  collusively  for  or  with 
anyone,  and  stated  that  his  custom  was  to  receive  applications  whenever 
and  wherever  presented  for  filing,  and  that  the  closing  of  the  south 
door  and  opening  thereof  was  at  the  instance  of  the  sheriff  alone,  who 
had  control  of  said  entrance.  There  was  some  evndence  tending  to 
show  that  the  rear  door  had  been  kept  locked,  though  the  evidence  in- 
dicated that  it  had  not  been  so  kept  after  twelve  o'clock  p.  m.  July  31. 
Appellant  also  denied  collusion  with  the  clerk  or  anyone  else,  testifying 
that  he  simply  met  Mr.  Crutcher,  the  deputy  clerk,  accidentally,  not 
knowing  that  he  was  going  to  be  at  the  place  where  he  met  him ;  that 
his  applications  had  already  been  prepared,  and  that^he  swore  to  them 
before  said  deputy  and  induced  him  to  act  as  his  agent  in  taking  the 
applications  in  and  causing  them  to  be  filed.  The  trial  court's  findings 
on  the  issue  under  consideration  are  as  follows:  *^(c)  I  find  that  the 
acts  of  William  Hanson,  county  clerk  of  Glasscock  County,  Texas,  in 
filing  the  applications  of  E.  T.  Cobb,  brought  in  by  his  deputy,  acting 
as  agent  of  defendant  Cobb,  and  the  acts  of  defendant  Cobb  in  pro- 
curing same  to  be  done,  and  defeating  the  rights  of  plaintiff,  were  of 
such  character  as  to  constitute  fraud  against  plaintiff,  whose  rights  were 
thus  affected,  (d)  I  find  that  such  fraud  on  the  part  of  defendant 
William  Hanson,  clerk,  and  his  deputy,  L.  E.  Crutcher,  acting  with 
E.  T.  Cobb,  invalidated  and  rendered  void  the  files  of  E.  T.  Cobb,  made 
after  twelve  o'clock,  midnight,  .July  31,  on  sections  in  controversy, 
(e)  I  find  that  such  files,  being  so  rendered  void,  and  invalidated,  the 
plaintiff,  A.  H.  Gooch,  by  virtue  of  his  applications,  and  a  full  com- 
pliance of  the  law,  is  entitled  to  recover  the  lands  in  controversy  from 
the  defendant,  E.  T.  Cobb,  and  it  is  accordingly  so  adjudged/'    If  it 
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be  admitted,  though  we  do  not  decide,  that  appellant's  action,  and  that 
of  the  clerk,  under  ordinary  circumstances,  was  fraudulent  as  against 
public  policy,  appellee,  nevertheless,  in  the  case  before  us,  is  not  in 
position  to  take  advantage  thereof.  As  before  stated,  it  is  undisputed 
that  appellant  occupied  position  prior  to  that  of  appellee,  and  that, 
had  he  been  permitted  to  retain  his  position,  his  application  would,  in 
the  regular  course  of  events,  as  insisted  upon  by  appellee,  have  been 
first  filed.  It  is  also  undisputed  that,  by  force  exerted  by  appellee,  ap- 
pellant was  deprived  of  this  advantageous  position.  The  contention  in 
appellee's  behalf  here  is  that  appellee  so  did  in  protection  of  his  own 
position,  and  without  design  of  obtaining  any  undue  advantage  over 
appellant.  The  court,  in  his  findings,  has  not  so  found,  and  it  is  sig- 
nificant that  appellee  did  not  so  testify  on  the  trial;  he,  indeed,  is  si- 
lent on  the  subject.  There  is  also  evidence  in  the  record  tending  to 
show  that  appellee  and  some  others,  prior  to  the  night  of  July  31,  had 
a  meeting  suggestive  of  a  purpose  to  forcibly  obtain  advantageous  po- 
sitions at  the  opening  of  the  door  of  the  courthouse.  Appellee's 
brother  testified,  among  other  things,  that  he  witnessed  appellee  at  the 
time  he  threw  appellant  out  of  position;  that  the  purpose  of  his  pres- 
ence in  the  crowd  was  to  see  "that  anybody  didn't  jump  on"  his 
brother;  that  ^'he  (appellee)  fired  him  (appellant)  out  because  he  was 
trying  to  sit  down  on  him ;  sure,  brother  did  it  a  purpose.  ...  As  well 
as  I  remember  my  brother  threw  him  out  on  his  head;  I  was  out  in 
the  crowd;  Mr.  Cobb  fell  headlong  when  my  brother  threw  him,  and 
I  saw  him  go  over  on  his  head  and  shoulders  on  the  ground;  it  is  not 
a  fact  that  I  cursed  Mr.  Cobb  when  he  was  making  his  apology;  I  did 
not  say  he  ought  to  be  stamped,  and  that  I  would  stamp  him.  ...  He 
(appellant)  first  apologized  to  my  brother,  then  talked  rough;  he  did 
not  explain  that  that  was  his  position,  and  try  to  get  it  back;  I  did  not 
hear  him  call  the  sheriff  to  replace  him  at  his  position;  I  was  there 
to  see  the  thing  go  on,  and  to  see  if  anybody  jumped  on  my  brother. 
.  .  .  My  brother  and  others  had  not  got  together  and  had  an  under- 
standing the  night  before  to  get  charge  of  the  door  and  throw  the 
others  out.  A  few  of  them  got  together  and  sorter  talked  the  matter 
over,  agreeing  that  if  they  wanted  to  file  on  the  land  they  would  go  to 
the  door  before  filing  on  it ;  the  meeting  was  at  my  mother's,  and  Earl 
Chaney,  Tom  Chaney,  Mr.  Wysong  and  Seth  Pike  were  all  that  I  know 
of  being  there;  I  was  there  at  that  time,  and  talked  with  them,  but 
never  told  them  what  I  would  do.  I  did  not  go  in  the  room  where  they 
were,  as  it  was  none  of  my  business;  I  did  not  file  on  any  land;  they 
were  talking  about  the  matter  when  they  went  out  to  go  home;  we  did 
not  agree  to  get  our  forces  together  and  throw  Mr.  Cobb  out  of  his 
position.  ...  I  was  not  in  the  meeting  held  here  in  town  that  day,  in 
which  we  had  an  understanding  to  take  charge  of  the  door.  It  is  not  a 
fact  that  we  had  an  understanding  with  the  sheriff  and  deputy,  and 
that  Mr.  Cobb  was  to  be  thrown  out  of  his  place  by  reason  of  shutting 
the  door;  never  said  much  to  Mr.  Cobb  when  he  was  thrown  out  on 
his  head ;  T  told  brother  that  if  anybody  jumped  on  him  I  would  see 
that  they  did  not  interfere;  I  told  brother  that  if  anybody  sought  to 
interfere  with  him  that  I  would  take  care  of  him — anybody  outside  of 
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Mr.  Cobb;  I  would  not  help  him  against  Mr.  Cobb  if  he  beat  him  to 
death — would  not  say  a  word." 

From  the  evidence  as  a  whole,  we  have  concluded  that  appellee's 
force  in  depriving  appellant  of  his  advantageous  position  neutralizes 
whatever  of  irregularity  there  may  have  been  in  the  filing  of  appel- 
lant's applications.  Appellee,  as  the  plaintiff  below,  is  claiming  under 
rejected  applications,  and,  before  he  should  be  heard  to  complain,  and 
to  receive  the  aid  of  the  court  in  setting  aside  the  award  actually  made 
to  appellant  by  the  Commissioner  of  the  General  Land  Office,  we  think 
he  should  show  clearly  that  he  comes  with  clean  hands.  This,  in  our 
judgment,  he  has  not  done,  and  the  judgment  will  accordingly  be  re- 
versed, and  here  rendered  for  appellant 

Reversed  and  rendered. 

Writ  of  error  refused. 


Texas  and  Pacific  Railway  Company  v.  T.  C.  Feank. 

Decided  June  14,  1905. 

1. — Damaged— Personal  Injnry — Loss  of  Time. 

Where  the  evidence  showed  lo88  of  time,  and  its  value,  for  a  greater  period 
nnd  amount  than  that  specifically  claimed  in  the  petition  under  this  h^d,  it 
was  error  to  instruct  the  jury  to  consider,  in  case  of  recovery,  any  such  loss 
which  the  evidence  might  show,  not  limiting  recovery  to  the  amount  alleged; 
and,  where  the  evidence  was  too  indefinite  to  cure  this  by  remittitur,  such  errof 
was  ground  for  reversal. 

8. — ^Kailway — ^Frightening  Team — Contributory  Hegligenoe— Charge. 

In  an  action  for  personal  injury  caused  by  the  fright  of  a  team  at  the 
passage  of  a  railway  train,  where  the  charge  given  on  contributory  negligence 
was  in  general  terms,  it  was  error  to  refuse  a  requested  charge,  in  proper  form, 
applying  the  law  to  the  specific  facts  in  evidence.  Requested  charge  on  this 
subject  approved. 

8. — Eailway  Crossing — Signals — ^ETidence — Custom. 

On  the  issue  as  to  whether  the  required  signals  were  g^ven  on  the  approach 
of  a  train  to  a  railroad  crossing,  it  was  not  competent  for  the  engineer  and  fire- 
man of  the  train  to  testify  that  it  was  their  custom  to  give  them. 

Appeal  from  the  District  Court  of  Fannin  County.  Tried  below  be- 
fore Hon.  Ben  H.  Denton. 

r.  J.  Freeman  and  Head,  Dillard  &  Head,  for  appellant. — Where 
the  evidence  would  sustain  a  verdict  for  a  larger  amount  than  is 
claimed  in  the  petition  as  to  one  of  the  items  of  alleged  damage,  it  is 
affirmative  error  for  the  court  not  to  restrict  the  recovery  as  to  such 
item  to  the  amount  so  claimed.  City  of  Dallas  v.  Jones,  93  Texas,  38. 
That  the  evidence  is  too  indefinite  to  cure  this  by  remittitur.  Texas  & 
P.  Ry.  V.  Taylor,  58  S.  W.  Rep.,  844. 

The  court  erred  in  refusing  to  give  special  charge  number  11  re- 
quested by  defendant,  as  follows :  "It  is  the  duty  of  everyone  approach- 
ing a  railroad  track,  driving  a  horse,  to  exercise  ordinary  care  to  dis- 
cover, and  guard  against  his  horse  becoming  frightened  by,  the  ap- 
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proach  or  presence  of  trains,  and  a  failure  to  exercise  such  care,  which 
proximately  contributed  toward  causing  an  injury,  will  prevent  a  re- 
covery therefor,  and,  in  deciding  as  to  whether  or  not  such  care  had 
been  exercised  in  a  given  case^  all  the  circumstances  are  to  be  taken 
into  consideration,  such  as  the  disposition  of  the  horse,  obstructions  in 
the  way  of  seeing  the  cars,  and  the  like,  and  if  you  believe  from  the 
evidence  that  plaintiff  failed  to  exercise  such  care  in  this  instance,  and 
that  such  failure  proximately  contributed  toward  causing  his  horse  to 
become  frightened,  you  will  find  for  the  defendant."  Galveston,  H.  & 
S.  A.  By.  V.  Byon,  80  Texas,  69 ;  Missouri  Pac.  By.  v.  Artusy,  73  Texas, 
191;  Beach,  Con.  Neg.,  183. 

Where  a  suit  of  the  kind  in  question  is  based  upon  alleged  negligence 
on  the  part  of  the  employes  in  failing  to  give  the  statutory  signals 
when  approaching  a  certain  public  crossing,  such  employes  should  be 
allowed  to  testify  as  to  their  habit  or  custom  in  reference  to  giving 
such  signals  for  said  crossing,  notwithstanding  they  may  not  be  able 
to  remember  whether  this  was  done  on  the  particular  occasion  in  ques- 
tion, when  their  attention  is  first  called  to  such  alleged  failure  months 
after  the  occurrence.  Texas  &  Pac.  By.  v.  Crutcher,  82  S.  W.  Bep., 
340;  Craven  v.  Central  Pac.  By.  Co.,  72  Cal.,  345;  State  v.  Manchester 
&  L.  By.  Co.,  62  N.  H.,  549. 

M.  M.  McMahon  and  Thurmond  &  Sieger,  for  appellee. — In  its  mo- 
tion for  a  new  trial  appellant  did  not  claim  nor  set  up  that  the  dam- 
ages awarded  plaintiff  for  loss  of  time  might  be  exce8si\e,  or  were 
so;  and  appellant  did  not  ask  a  charge  limiting  the  amount  re- 
covered for  loss  of  time  to  that  alleged  in  the  petition ;  but  if  the  court 
should  overrule  this  objection  and  uphold  said  assignment,  then  appellee 
says  that  it  is  willing  to  remit,  and  does  here  remit,  any  or  all  such  sums 
as  the  court  may  find  that  the  jury  might  have  allowed  in  excess  of 
that  claimed  in  the  petition.  The  court  did  not  err  in  refusing  the 
charges  asked,  because  the  matters  of  law  covered  by  said  charges  were 
fully  presented  in  the  general  charge  and  the  special  charges  given  at 
the  request  of  appellant.  Missouri,  K.  &  T.  By.  Co.  v.  Thomas,  28  S. 
W.  Bep.,  139. 

The  court  did  not  err  in  refusing  to  permit  the  witnesses  Moore  and 
Mann  to  testify  that  it  was  their  habit  and  custom  to  give  the  statu- 
tory signals  on  approaching  public  crossings,  and  especially  so,  as  there 
had  been  direct  testimony  introduced  that  no  such  signals  were  given 
at  the  time  and  place  in  question.  International  &  G.  N.  By.  Co.  v. 
Gilbert,  64  Texas,  641 ;  Moore  v.  Kennedy,  81  Texas,  147. 

KEY,  Associate  Justice. — This  is  a  personal  injury  suit,  and 
from  a  judgment  in  favor  of  the  plaintiff  the  defendant  prosecutes  this 
appeal.  The  plaintiff  alleged  in  his  petition  that  he  was  confined  to 
his  bed  ten  days  at  a  loss  of  $2.50  per  day;  that  was  the  only  averment 
in  reference  to  loss  of  time.  The  plaintiff's  testimony  tends  to  show 
that  he  lost  fifteen  whole  days  of  time,  and  parts  of  an  uncertain  num- 
ber of  other  days  on  account  of  the  injuries  complained  of,  all  of  which 
time  he  testified  was  worth  $2.50  per  day. 

As  to  the  measure  of  damages  the  court  instructed  the  jury  as  fol- 
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lows:  "If  you  find  a  verdict  for  plaintiff  you  may,  in  estimating  his 
damages,  consider  any  injury  to  his  buggy;  any  loss  of  time  by  him; 
any  reasonable  expense  for  physician;  any  reasonable  expense  for  medi- 
cine, and  any  bodily  and  mental  pain  suffered  by  plaintiff,  which  the 
evidence  may  show  is  the  direct  result  to  plaintiff  of  the  injuries,  or 
damages,  if  any,  caused  by  the  negligence  of  defendant,  and  assess  such 
amount  as  will,  in  your  judgment,  reasonably  compensate  him  there- 
for." 

This  instruction  is  assigned  as  error,  because  it  authorized  the  jury 
to  allow  the  plaintiff  more  compensation  for  loss  of  time  than  w^as 
authorized  by  his  pleading.  The  assignment  is  well  taken,  and,  as  there 
was  testimony  tending  to  show  greater  damage  resulting  from  loss  of 
time  than  was  set  up  in  the  plaintiff's  petition,  the  error  complained  of 
was  material;  and  the  evidence  on  the  subject  being  too  indefinite  for 
the  error  to  be  cured  by  remittitur,  a  reversal  must  follow.  (Citv  of 
Dallas  V.  Jones,  93  Texas,  38;  Texas  &  Pac.  By.  v.  Taylor,  58  S.'^  W. 
Bep.,  844.) 

We  also  hold  that  appellant's  requested  instruction  number  eleven 
should  have  been  given.  The  court's  charge  on  the  subject  of  con- 
tributory negligence  was  general,  while  the  requested  instruction  re- 
ferred to  was  more  specific;  and,  being  correct  in  form,  it  was  error 
to  refuse  to  give  it. 

No  error  was  committed  in  refusing  to  permit  the  engineer  and  fire- 
man who  were  running  the  train  on  the  occasion  in  question  to  testify 
that  it  was  their  habit  or  custom  to  ring  the  bell  and  blow  the  whistle 
at  the  place  where  the  accident  occurred.  (Missouri,  K.  &  T.  By.  Co. 
V.  Johnson,  92  Texas,  380.) 

Some  other  questions  are  presented,  on  all  of  which  we  rule  against 
the  appellant. 

For  the  errors  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Mrs.  Sallie  Collins  et  al.  v.  T.  P.  Bryan,  Trusteb. 

Decided  June  14,  1905. 

1. — ^Bankmptoy — ^Tmstee — Community  Property. 

A  trustee  in  bankruptcy  is  entitled  to  recover,  as  part  of  the  community 
property,  common  funds  expended  by  the  bankrupt  in  improvements  upon  the 
separate  property  of  his  wife,  to  the  extent  that  its  value  is  enhanced  thereby, 
and  to  have  sale,  for  purpose  of  partition,  of  the  improvements,  but  not  of  the 
land  itself. 

2. — ^Wife's  Separate  Property — ^Improvements  with  Community  Funds. 

The  expenditure  by  the  husband  of  community  property  in  improvements 
upon  the  separate  real  estate  of  the  wife  will  not  be  presumed  to  be  a  gift,  in 
the  absence  of  evidence  of  such  intention;  though  there  was  no  fraud  upon 
creditors  therein,  the  community  estate,  represented  by  the  husband's  assi^ee 
in  bankruptcy,  will  be  entitled  to  reimbursement  therefor. 

-Interest. 

Interest  on  the  amount  of  community  funds  expended  in  improvement  of 
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the  wife's  separate  estate  can  not  be  allowed  as  a  claim  against  same  in  reim- 
bursing the  community  estate. 

4. — Same-~Co8tt. 

Where  the  wife  denies  and  resists  the  claim  for  reimbursement  of  the  com- 
munity estate  for  improvements  made  on  her  separate  property,  the  costs  of  the 
litigation  are  to  be  included  -in  the  judgment  to  be  enforced  bv  sale  of  the  im- 
provements for  partition  in  reimbursing  the  community,  but  the  costs  of  parti- 
tion should  be  divided. 

6. — ^Relief — Oeneral  Prayer. 

Though  the  claimant  for  reimbursement  of  the  community  estate  for  im- 
provement of  the  wife's  separate  property  had  mistaken  his  remedy  in  claiming 
a  lien  against  such  property  therefor,  he  could  have  sale  for  partition  of  the  im- 
provements separately,  to  effect  such  reimbursement,  under  a  prayer  for  general 
relief,  legal  and  equitable. 

Appeal  from  the  District  Court  of  Limestone  County.  Tried  below 
before  Hon.  L.  B.  Cobb. 

Harper  &  Harper,  for  appellant. — In  the  absence  of  fraud,  houses 
and  improvements  placed  by  the  husband  on  land,  the  separate  proj)- 
erty  of  the  wife,  out  of  community  funds,  become  a  part  of  the  realty, 
and  are  not  subject  to  sale  for  the  debts  of  the  husband.  McDonna  v. 
Wells,  1  Posey,  Un.  Rep.  Cas.,  36;  Schmidt  v.  Huppman,  73  Texas, 
116;  Bullock  v.  Sprowls,  54  S.  W.  Rep.,  661;  Maddox  v.  Summerlin, 
92  Texas,  487;  Robison  v.  Huffman,  61  Am.  Dec.,  177. 

Houses  erected  upon  land  become  a  part  of  the  realty  unless  there 
is  an  agreement  otherwise,  or,  at  the  time  they  were  erected,  there  is 
some  reason  in  law  that  such  construction  would  operate  as  a  fraud 
upon  the  rights  of  others,  and  the  improvements  are  not  subject  to  sale 
separate  and  apart  from  the  land.  McDonna  v.  Wells,  1  Posey,  Un. 
Rep.  Cas.,  36;  Rice  v.  Rice,  21  Texas,  58;  Blum  v.  Rogers,  71  Texas, 
677;  Schmitt  v.  Huppman,  73  Texas,  116;  Bullock  v.  Sprowls,  54  S. 
W.  Rep.,  661 ;  Tiedeman  on  Real  Property,  sees.  2,  3,  4  and  5 ;  Robison 
V.  Huffman,  61  Am.  Dec,  177;  Lewis  v.  Johns,  24  Cal.,  99. 

The  judgment  of  the  court  must  be  responsive  to  the  pleadings  filed, 
and  can  not  give  any  relief  other  than  the  case  made  by  the  pleadings. 
The  court  having  found,  as  a  matter  of  law,  that  it  would  be  inequitable 
and  unlawful  to  order  any  part  of  the  land  sold,  and  the  petition  hav- 
ing alleged  that  plaintiff  had  a  lien  upon  the  land,  and  asserted  no  other 
right;  the  court  had  no  power  to  grant  any  other  relief,  and  no  authority 
to  decree  a  title  in  houses,  and  order  them  sold,  and  order  a  partition. 
Hall  v.  Jackson,  3  Texas,  305;  Pinchain  v.  Collard,  13  Texas,  335; 
Chrisman  v.  Miller,  15  Texas,  160;  McKey  v.  Welch,  22  Texas,  397; 
Menard  v.  Sydnor,  29  Texas,  260;  Lewis  v.  Nichols,  38  Texas,  60; 
Boles  v.  Linthicum,  48  Texas,  221;  Cundiff  v.  Campbell,  40  Texas, 
145 ;  Kremer  v.  Haynie,  67  Texas,  450 ;  Cooper  v.  Ix)ughlin,  75  Texas. 
527 ;  Middlebrook  Bros.  v.  Zapp,  73  Texas,  31 ;  Cooper  v.  Conerty,  83 
Texas,  135;  Weaver  v.  Vandervanter,  84  Texas,  693;  Osborne  v.  Bar- 
nett,  1  Texas  Civ.  App.,  51;  Cook  v.  Arnold,  36  S.  W.  Rep.,  344;  Mc- 
Lane  v.  Mackey,  59  S.  W.  Rep.,  945. 

It  was  error  to  appropriate  any  part  of  the  separate  estate  of  de- 
fendant Sallie  Collins  for  any  purpose  whatsoever,  as  the  separate  es- 
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tate  of  the  wife  is  not  liable  for  the  debts  of  the  husband,  and  it  was 
error  to  charge  her  separate  estate  with  entire  costs  of  sale  for  parti- 
tion. Bev.  Stats.,  art.  3635;  McKay  v.  Treadwell,  8  Texas,  180;  Bead 
V.  Allen,  56  Texas,  193 ;  Blum  v.  Light,  81  Texas,  421. 

If,  as  the  court  found,  appellee,  as  assignee  of  A.  L.  Collins,  was  the 
owner  of  a  $300  interest  in  two  dwellings  and  a  bam,  and  appellant 
Sallie  Collins  was  the  owner  in  her  own  separate  right  of  the  remainder 
of  said  two  residences  and  bam,  it  was  error  for  the  court  to  order  that 
appellee  Bryan  be  first  paid  in  full  out  of  the  proceeds,  but  the  order 
should  have  been  that  each  be  paid  in  proportion  to  the  investment 
made,  and  that  each  should  pay  their  proportionate  part  of  cost  of  sale. 
McKay  v.  Treadwell,  8  Texas,  180;  Bev.  Stats.,  arts.  3681,  3626,  3628 
and  3631 ;  Bead  v.  Allen,  66  Texas,  193. 

T.  F.  Bryan  and  Williams  &  Bradley,  for  appellee. — The  law  will 
not  presume  that  the  improvements  placed  by  a  husband  upon  the 
wife's  separate  estate  were  intended  by  him  as  a  gift  to  her  or  her 
separate  estate  in  the  absence  of  evidence  to  show  sudi  intention.  Mad- 
dox  V.  Summerlin,  92  Texas,  487. 

The  houses,  when  constructed  upon  the  separate  property  of  the 
wife,  if  paid  for  with  community  funds,  did  not  become  her  separate 
property,  but  remained  a  part  of  the  community  estate,  as  was  the 
money  with  which  they  were  built,  and,  being  community  property, 
they  are  liable  to  the  debts  of  the  husband.    Same  authority. 

The  judgment  of  the  trial  court  will  not  be  reversed,  if  otherwise 
correct,  if  correct  disposition  is  made  of  the  cause,  because  the  court 
may  have  given  an  erroneous  reason  for  same.  Avery  v.  Popper,  92 
Texas,  337. 

Where  the  facts  are  stated  in  the  pleading,  conclusions  of  law  stated 
by  the  pleader  will  be  ignored,  and  the  court  will  draw  the  proper  con- 
clusions from  the  facts  stated ;  and  if  a  good  cause  of  action  is  alleged, 
but  is  defectively  stated,  in  the  absence  of  exception  to  such  pleading, 
it  will  be  sufficient.  Wagner  v.  Westchester  F.  Ins.  Co.,  92  Texas,  554 ; 
Connor  v.  Saunders,  81  Texas,  633. 

Under  the  pleadings  and  prayer,  and  conclusions  of  fact  found  by  the 
court,  from  the  admissions  and  evidence,  appellee,  as  such  tmstee,  was 
entitled  to  recover  a  sum  equal  to  the  amount  of  the  community  estate 
of  appellants  that  went  into  the  buildings  on  the"  separate  estate  of 
Mrs.  Collins,  not  to  exceed  the  enhanced  value  of  said  separate  estate 
by  reason  thereof,  and  having  a  right  thereto,  there  is  a  remedy  there- 
for. The  provisions  made  in  the  decree  are  the  most  equitable,  and  least 
calculated  to  injure  the  rights  of  Mrs.  Collins  that  could  be  devised. 
Maddox  v.  Summerlin,  supra. 

Where  the  law  and  facts  justify  it,  this  court  will  reform  the  judg- 
ment of  the  trial  court,  and  render  such  judgment  as  that  court  should 
have  rendered.    Bev.  Stats.,  art.  1027. 

EIDSON",  Associate  Justice. — This  suit  was  brought  by  appellee, 
as  trustee  in  bankruptcy  of  A.  L.  Collins,  alleging  that  A.  L.  Collins, 
just  prior  to  being  adjudged  a  bankrupt,  with  intent  to  hinder,  delay 
and  defraud  his  creditors,  had  conveyed  to  appellant  Mrs.  Sallie  Col- 
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line  100  acres  of  land  in  Limestone  County,  Texas,-  a  part  of  the  J.  Q. 
Minor  survey,  and  described  in  his  petition,  with  a  prayer  for  its  re- 
covery; and  further  alleging  that,  if  not  entitled  to  recover  the,  land, 
that,  during  the  time  that  A.  L.  Collins  was  seized  with  the  title  to 
said  land,  he  expended  large  sums  of  money,  to  wit,  $1,000,  out  of  the 
community  estate  of  himself  and  hi€  wife,  Mrs.  Sallie  Collins,  in  per- 
manent improvements  on  said  land,  for  which  said  land  is  charged,  and 
on  which  land  said  community  estate,  of  which  appellee  was  the  trustee, 
had  a  lien  for  reimbursement;  praying  that  he  be  adjudged  to  have  a 
lien  on  said  land;  that  the  same  be  foreclosed,  and  that  the  land  be 
ordered  sold,  and  "for  such  other  and  further  relief,  general  and  spe- 
cial, legal  and  equitable,  as  to  the  court  shall  seem  meet  and  just,"  etc. 

Appellants  answered  by  general  demurrer,  general  denial  and  plea 
of  not  guilty,  and  appellant  Mrs.  Sallie  Collins  answered,  in  substance, 
that  the  improvements  on  said  land  were  placed  there  by  her  father  and 
mother  prior  to  the  date  of  her  father  and  mother  executing  the  deed 
to  her,  and  that  A.  L.  Collins  had  no  interest  in  said  land,  and  had 
placed  no  improvements  thereon,  either  out  of  his  separate  estate  or 
the  community  estate  of  herself  and  her  said  husband. 

The  case  was  tried  before  the  court  without  a  jury,  and  the  court 
found  that  the  land  sued  for  was  the  separate  property  of  appellant 
Sallie  Collins,  and  that  appellee  was  not  entitled  to  recover  the  land, 
but  further  found  that,  during  the  years  1895  and  1896,  A.  L.  Collins 
expended  $300  of  the  community  funds  of  himself  and  wife,  appellant 
Sallie  Collins,  in  erecting  two  dwellings  and  one  bam  on  the  land,  her 
separate  property,  and  to  that  extent  said  improvements  were  com- 
munity, and  that  appellee  was  entitled  to  $300  to  be  paid  out  of  such 
improvements,  and  ordered  that  said  improvements  be  sold  for  the  pur- 
pose of  partition,  and  that  the  proceeds  arising  from  such  sale  be  ap- 
plied to  the  payment  to  appellee  of  said  sum  of  $300,  with  interest  from 
date  at  the  rate  of  six  percent  per  annum,  and  all  costs  of  suit ;  the  re- 
mainder of  such  sum  arising  from  said  sale  to  be  paid  to  appellant  Sal- 
lie Collins. 

The  court  filed  conclusions  of  fact,  based  on  the  admissions  made  at 
the  trial  and  the  evidence  adduced,  which  are  as  follows: 

"1. — The  defendant  Mrs.  Sallie  Collins,  prior  to  her  marriage  to 
defendant  A.  L.  Collins,  owned  a  farm  in  her  own  right  worth  $1,200, 
which  her  father  sold,  with  her  consent,  and  used  the  money  in  the 
purchase  of  900  acres,  out  of  which  the  100  acres  in  controversy  was 
taken,  and  with  intent  on  his  part  to  deed  the  said  100  acres  to  said 
defendant.    He  paid  $12  per  acre  for  same. 

"2. — Her  father  also  sold  personal  property  of  Sallie  Collins,  prior 
to  the  marriage  of  A.  L.  Collins,  to  the  amount  of  $250,  and  used  the 
money. 

"3. — In  1898,  after  he  had  paid  for  said  land,  her  father  deeded 
said  100  acres  by  warranty  deed,  reciting  $250  paid,  and  love  and  af- 
fection he  had  for  his  daughter  Sallie  Collins.  The  $250  was,  in  fact, 
money  of  Sallie  Collinses  which  her  father  had  received  from  the  sale  of 
personal  property  used,  and  his  intention  was  to  repay  the  same. 

"4. — December  31,  1903,  A.  L.  Collins  was  insolvent,  within  the 
meaning  of  the  bankrupt  law. 
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"5. — On  January-  4,  1904,  on  his  voluntary  petition,  A.  L.  Col- 
lins, as  an  individual,  and  the  partnership  of  A.  L.  Collins  and  J.  J. 
Vannoy,  of  which  he  was  a  member,  were  duly  adjudged  bankrupt  in 
the  United  States  District  Court  at  Waco,  and  plaintiff  T.  F.  Bryan 
was  appointed  and  qualified,  and  now  is,  the  trustee  of  said  bankrupt. 

"6. — During  the  years  1895  and  1896  defendant  A.  L.  Collins  ex- 
pended $300  of  the  community  funds  of  himself  and  wife,  Sallie  Col- 
lins, by  way  of  erecting  buildings,  fences  and  other  valuable  and  per- 
manent improvements  upon  said  100  acres,  and^  thereby  enhanced  its 
value  $300." 

And,  based  upon  such  findings  of  fact,  the  court  below  filed  the  fol- 
lowing conclusions  of  law : 

"1. — That  said  100  acres  is  the  separate  estate  of  Sallie  Collins. 

"2. — That  T.  F.  Bryan  is  entitled,  as  such  trustee,  to  all  of  the  com- 
munity estate  of  said  A.  L.  Collins  and  wife,  including  said  $300  ex- 
pended on  said  land. 

"3. — That  it  would  be  inequitable,  if  not  unlawful,  to  order  any  part 
of  said  land  sold  to  pay  said  $300,  and  that  the  most  equitable  method 
for  enforcing  the  collection  of  said  sum  is  that  provided  for  in  the  de- 
cree, which  is  made  a  part  of  these  findings." 

Appellants,  under  their  first  and  second  assignments  of  error,  con- 
tend that  the  court  erred  in  its  second  conclusion  of  law,  because,  in  the 
absence  of  fraud,  improvements  placed  on  land  the  separate  property 
of  the  wife,  out  of  community  funds,  become  a  part  of  the  realty,  and 
are  not  subject  to  sale  for  the  debts  of  the  husband.  We  do  not  agree 
with  this  contention  of  appellants.  Improvements  erected  upon  land, 
the  separate  property  of  the  wife,  by  the  husband,  out  of  community 
funds,  will  not  be  presumed  to  be  a  gift,  in  the  absence  of  evidence  to 
show  such  intention.  There  was  no  pleading  or  proof  in  this  case  that 
the  improvements  in  controversy  were  intended  by  the  husband  of  ap- 
pellant Sallie  Collins  as  a  gift  to  her.  She  alleged  in  her  answer  that 
said  improvements  were  placed  on  the  land  by  her  father  and  mother 
prior  to  the  date  of  their  executing  the  deed  for  the  land  to  her,  and 
that  her  husband,  A.  L.  Collins,  placed  no  improvements  on  said  land, 
either  out  of  his  separate  estate  or  the  community  estate  of  herself  and 
said  husband.  The  court  below  properly  held  that  the  land,  being  the 
separate  property  of  the  wife,  could  not  be  sold  to  reimburse  the  com- 
munity estate  for  improvements  made  thereon  out  of  funds  belonging 
to  said  estate.     (Maddox  v.  Summerlin,  92  Texas,  484-487.) 

The  court  having  found  as  a  fact  that  A.  L.  Collins  had  expended 
$300  of  the  community  estate  of  himself  and  wife,  Sallie  Collins,  in 
erecting  improvements  on  the  land,  the  separate  property  of  the  said 
Sallie,  such  improvements,  to  that  extent,  remained  the  community 
property  of  the  said  A.  L.  and  Sallie  Collins ;  and  the  appellee,  as  trus- 
tee in  bankruptcy  of  the  said  A.  L.  Collins,  was  entitled  to  recover 
judgment  for  said  sum,  to  be  paid  out  of  the  proceeds  of  the  sale  of 
said  improvements,  and  the  court  below  did  not  err  in  so  holding. 
(Maddox  v.  Summerlin,  supra.)  And,  in  our  opinion,  the  decree  of 
the  court  properly  and  fully  protects  the  title  of  appellant  Sallie  Col- 
lins to  the  land,  and  all  the  benefits  derived  from  it,  except  as  to  the 
matter  of  interest  and  costs.    In  view  of  the  fact  that  the  court  found 
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that  the  community  estate  had  contributed  only  $300  to  the  erection  of 
improvements  on  the  land,  that  amount  is  the  extent  of  the  recovery  to 
which  appellee  is  entitled,  and  to  allow  interest,  in  addition  to  this 
amount,  would  be  an  unauthorized  encroachment  upon  the  separate 
property  of  the  wife. 

As  appellant  Sallie  Collins  denied  that  any  part  of  the  improvements 
were  made  with  community  funds,  and  contested  appellee's  right  to  re- 
cover in  this  suit  any  amount  for  improvements  made  with  such  funds, 
it  would  be  just  to  tax  the  costs  of  the  suit  proper  against  her  interest 
in  the  improvements,  both  in  the  court  below  and  in  this;  but,  if  it 
should  be  necessary  to  partition  such  improvements,  in  order  to  enforce 
the  collection  of  the  said  sum  of  $300,  adjudged  to  the  appellee,  then 
the  costs  of  the  partition  proceedings  should  be  taxed  against  appellant 
Sallie  Collins  and  appellee,  in  proportion  to  their  respective  interests 
in  the  property.  We  think  the  averments  of  appellee's  petition,  that 
$1,000  of  the  community  estate  of  A.  L.  Collins  and  wife  had  been  ex- 
pended in  permanent  improvements  upon  the  land,  was  sufficient  to 
justify  the  finding  of  fact  and  judgment  of  the  court,  to  the  effect  that 
the  community  estate  owned  an  interest  in  the  improvements  to  the  ex- 
tent of  $300;  and  the  prayer  of  the  petition  "for  such  other  and  fur- 
ther relief,  general  and  special,  legal  and  equitable,  as  to  the  court  shall 
seem  meet  and  just/'  authorized  the  court  to  grant  the  relief  decreed 
by  the  judgment. 

The  allegation  in  appellee's  petition,  to  the  effect  that  the  community 
estate  had  a  lien  on  the  land  described  to  reimburse  it  for  the  improve- 
ments made  thereon,  being  an  incorrect  legal  conclusion  of  the  pleader, 
was  properly  regarded  by  the  court  below  as  surplusage.  (Wagner  v. 
Westchester  Fire  Ins.  Co.,  92  Texas,  554;  Connor  v.  Saunders,  81  Texas, 
633 ;  Lee  v.  Boutwell,  44  Texas,  153.) 

All  of  appellants'  assignments  of  error  have  been  considered,  and,  in 
our  opinion,  none  of  them  point  out  reversible  error.  The  judgment 
of  the  court  below  is  reformed  so  that  same  will  bear  no  interest,  and 
so  as  to  adjudge  the  costs  against  appellant  Sallie  Collins  of  the  suit, 
both  in  the  court  below  and  in  this  court,  except  such  as  may  be  in- 
curred in  the  partition  proceedings,  which  are  adjudged  against  the  ap- 
pellant Sallie  Collins  and  appellee,  in  proportion  to  their  respective  in- 
terests in  the  property  partitioned;  and,  thus  reformed,  the  judgment 
of  the  court  below  is  affirmed. 

Reformed  and  affirmed. 


St.  Louis  Southwestern  Railway  Company  op  Texas  v.  Wm.  Boyd. 

Decided  June  14,  1905. 

1. — ^Blli  of  Exceptions — Argnment  of  Connsel — Action  of  Court. 

A  1)111  of  exceptions  to  improper  argument  of  counsel  which  shows  the  lan- 
guage used,  and  that  appellant's  counsel  called  the  attention  of  the  court  to  it. 
and  objected  thereto,  and  shows  no  more,  is  sufficient,  and  will  be  presumed  to 
state  all  that  occurred;  that  is,  the  presumption  will  be  that  the  court  did  not 
sustain  the  objection  nor  interifere  with  the  abuse;  and,  unless  appellant  ap- 
pears not  to  have  been  prejudiced,  it  will  be  ground  for  reversal.  (Key,  J.,  dis- 
senting.) 
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2. — ^Argument  of  Counsel — ^Publio  Interest — ^Faots  Not  In  Evidence. 

Argument  of  counsel  on  the  failure  of  a  railway  company  to  keep  a  watch- 
man at  crossing,  to  the  effect  that  public  interest  demanded  full  compensation, 
and  that  the  defendant  seemed  willing  to  fight  cases  of  injuries  rather  than  go 
to  the  expense  of  employing  a  watchman,  was  improper  in  its  appeal  to  public 
interest  and  intimation  of  what  was  not  in  evidence,  that  other  injuries  had  oc- 
curred at  the  same  place. 

3. — ^Dissenting  Opinion. 

Justice  Key  dissents  from  the  conclusion  reached,  holding  that  the  bill  of 
exceptions  should  affirmatively  show  that  the  court  overruled  the  objection  of 
counsel  or  he  will  not  be  presumed  to  have  done  so. 

Appeal  from  the  District  Court  of  Bowie  County.  Tried  below  be- 
fore Hon.  S.  P.  Pounders. 

E.  B.  Perkins  and  Olass,  Estes  &  King,  for  appellant. — The  use  of 
this  language  was  in  violation  of  the  rules  of  the  courts  of  this  State 
regulating  arguments  upon  the  trial  of  causes.  This  argument  im- 
properly, and  without  evidence  to  support  it,  appealed  to  the  self-interest 
of  the  jury,  as  a  part  of  the  public,  and  enlisted  in  plaintifFs  behalf  the 
public  interest,  and  aroused  their  prejudices  against  the  defendant,  and 
appealed  to  the  jury  upon  considerations  other  than  the  merits  of  the 
case,  to  return  a  verdict  for  plaintiff.  Chicago,  R.  I.  &  T.  By.  Co.  v. 
Lapgston,  92  Texas,  709;  Chicago,  R.  I.  &  T.  Ry.  Co.  v.  Musick,  33 
Texas  Civ.  App.,  177. 

Horace  W.  Vaughan  and  Randell  &  Wood,  for  appellee. — The  argu- 
ment of  counsel  for  appellee  complained  of  was  proper  under  the  evi- 
dence as  to  the  use  of  Oak  Street  by  the  public,  and  the  absence  of  rules 
on  the  part  of  appellant  to  protect  persons  using  said  street,  and  the 
habitual  violation  on  the  part  of  appellant's  employes  of  such  rules  as 
the  appellant  undertook  to  promulgate  for  the  protection  of  people  using 
the  street. 

It  does  not  appear  from  said  bill  of  exceptions  what  action  the  court 
took  w^hen  said  argument  was  objected  to,  and,  therefore,  the  record 
does  not  show  such  facts  as  would  indicate  that  any  injury  was  done 
to  the  rights  of  appellant  by  reason  of  said  argument. 

If  appellant  thought  that  it  was  prejudiced  by  the  argument  of  ap- 
pellee's counsel  on  said  matter,  then,  it  should  have  requested  a  special 
charge  to  the  jury  to  the  effect  that  they  should  be  disregarded.  That 
not  having  been  done,  appellant  can  not  now  complain.  Willis  v. 
Lowry,  66  Texas,  540. 

EIDSON,  Associate  Justice. — This  suit  was  brought  by  appellee 
against  appellant  in  the  court  below  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  received  by  appellee  on  the  13th  day  of  June, 
1903,  through  the  negligence  of  appellant  in  a  collision  between  a  hack 
which  appellee  was  driving,  and  some  cars  which  were  being  switched 
by  appellant  on  one  of  its  switch  tracks  on  Oak  Street,  in  Texarkana, 
Texas. 

Appellant  pleaded  a  general  denial  and  contributory  negligence  on 
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the  part  of  appellee.  A  trial  before  a  jury  resulted  in  a  verdict  and 
judgment  for  appellee  in  the  sum  of  $10,000. 

Appellant's  twelfth  assignment  of  error  complains  of  the  action  of 
the  court  below  in  overruling  its  motion  for  a  new  trial,  based  upon 
the  ground  that  appellee^s  counsel,  in  his  argument  to  the  jury  in  his 
behalf,  used  language  in  violation  of  the  rules  of  the  courts  of  this 
State  regulating  arguments  upon  the  trial  of  causes,  and  which  lan- 
guage was  not  supported  by  the  evidence  in  the  case,  and  that  same 
appealed  to  the  self-interest  of  the  jury  as  a  pari:  of  the  public,  and 
enlisted  in  appellee's  behalf  the  public  interest  and  aroused  their  prej- 
udices against  appellant,  and  appealed  to  the  jury  upon  considerations 
other  than  the  merits  of  the  case,  to  return  a  verdict  for  appellee.  The 
language  complained  of  by  this  assignment  is  as  follows:  "The  public 
is  interested  in  a  matter  of  this  kind.  If  a  man  is  injured  under 
these  circumstances  (on  a  street  crossing  by  backing  cars)  and  gets  only 
partial  damages,  then  the  public  suffers  and.  the  law  is  defeated  to 
the  extent  that  he  fails  to  get  full  compensation.  It  looks  like  the  rail- 
road company  is  willing  to  let  this  state  of  affairs  go  on  and  fight  the 
cases  where  they  inflict  injuries,  rather  than  go  to  the  expense  of  having 
a  watchman  on  this  street  to  protect  the  public.  Therefore,  I  say  the 
public  is  interested  in  a  case  like  this.*' 

Eule  39  for  the  District  Courts  provides  that  counsel  shall  be  re- 
quired to  confine  the  argument  strictly  to  the  evidence  and  to  the 
argument  of  opposing  counsel;  and  Rule  41  for  said  courts  provides 
that  the  court  will  not  be  required  to  wait  for  objections  to  be  made 
when  the  rules  as  to  arguments  are  violated,  but  should  they  not  be 
noticed  and  corrected  by  the  court,  opposing  counsel  may  ask  leave  of 
the  court  to  rise  and  present  his  point  of  objection.  The  argument 
that  the  public  is  interested  in  a  matter  of  the  kind  being  tried  and 
under  consideration  by  the  jury,  was  not  warranted  by  the  evidence; 
and  in  connection  with  the  language  "if  a  man  is  injured  under  these 
circumstances  and  gets  only  partial  damages  then  the  public  suffers 
and  the  law  is  defeated  to  the  extent  that  he  fails  to  get  full  compen- 
sation,*' was  an  unauthorized  appeal  to  the  self-interest  of  the  jury, 
and  to  their  duty  as  good  citizens  to  safeguard  and  protect  the  interest 
of  the  public  by  rendering  a  verdict  in  a  large  amount  in  favor  of  the 
plaintiff.  The  jury  are,  in  effect,  told  that  if  they  failed  to  render  a 
verdict  giving  tiie  plaintiff  full  compensation  they  would  be  recreant 
in  their  duty,  as  good  citizens,  to  the  public,  and  that  in  consequence 
thereof  the  public  would  suffer. 

It  is  diflBcult  to  imagine  a  character  of  appeal  that  would  address 
itself  with  greater  force  to  the  judgment  and  conscience  of  a  jury  than 
this.  The  language,  "It  looks  like  the  railroad  company  is  willing 
to  let  this  state  of  affairs  go  on  and  fight  the  cases  where  they  inflict 
injuries,  rather  than  go  to  the  expense  of  having  a  watchman  on  this 
street  to  protect  the  public,'*  implies  that  there  were  other  instances 
of  injuries  to  persons  at  the-crossing  where  plaintiff  received  his  in- 
juries, on  account  of  the  failure  of  defendant  to  keep  a  watchman  at 
this  crossing;  and,  notwithstanding  this,  defendant  was  willing  for  such 
state  of  affairs  to  continue  and  to  litigate  the  cases  brought  against  it 
for  injuries  received  at  this  crossing,  rather  than  go  to  the  expense 
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of  putting  a  watchman  there  to  protect  the  public.  There  was  no 
evidence  adduced  at  the  trial  tending  to  show  that  anyone  other  than 
plaintiff  had  at  any  time  received  any  injuries  at  this  crossing  through 
the  failure  of  defendant  to  have  a  watchman  there.  This  was  a  direct 
appeal  to  the  jury  to  place  the  stamp  of  condemnation  on  such  unfair 
and  unjust  dealing  and  conduct  upon  the  part  of  defendant  towards 
the  public  by  rendering  a  verdict  in  favor  of  plaintiff  in  an  amount 
sufficiently  large  to  make  it  more  to  the  interest  of  defendant  to  go 
to  the  expense  of  keeping  a  watchman  at  the  crossing  than  that  of  liti- 
gating the  suits  brought  against  it  for  injuries  received  there.  Appel- 
lant's bill  of  exceptions  shows  that  it  called  the  attention  of  the  court 
below  to  the  language  of  counsel  complained  of,  and  that  it  duly  ob-* 
jected  to  such  language,  and  the  bill  of  exceptions  is  properly  approved 
by  the  judge;  and  this,  in  our  opinion,  is  sufficient  to  properly  present 
the  question  raised  by  the  objection  for  revision  by  this  court.  It  will 
be  assumed  that  the  bill  of  exceptions  states  all  that  occurred,  and 
it  appears  from  the  bill  of  exceptions,  as  we  construe  it,  that  the  court 
did  not  sustain  the  objection,  but  permitted  the  objectionable  argument. 
(St.  liouis  S.  W.  Ry.  Co.  v.  Dickens,  56  S.  W.  Rep.,  124.) 

In  the  case  of  Chicago,  R.  I.  &  T.  Ry.  Co.  v.  Langston,  92  Texas, 
709,  the  Supreme  Court  in  speaking  of  an  objectionable  argument, 
uses  this  language :  ^TJnless  it  can  be  said  that  this  error  did  not  preju- 
dice the  company,  it  was  in  law  entitled  to  have  the  judgment  reversed 
therefor.  The  objectionable  argument  was  calculated  to  arouse  and 
influence  the  jury  in  favor  of  plaintiff,  and  it  must  be  held  to  have 
been  so  intended  by  counsel,  that  being  the  very  purpose  of  the  argu- 
ment, and  he  having  made  it  over  the  protest  of  the  defendant  The  ac- 
tion of  the  trial  court  in  permitting  it  under  the  circumstances  was  in 
effect  a  permit  to  the  jury  to  consider  it.'* 

In  the  case  of  St.  Louis  S.  W.  Ry.  Co.  v.  Lowe,  12  Texas  Ct.  Rep., 
938,  which  was  a  suit  for  injuries  to  plaintiff's  wife,  alleged  to  have 
resulted  from  the  failure  of  the  defendant  to  warm  the  waiting  room 
at  its  depot,  the  court  says:  "It  is  made  to  appear  by  bill  of  excep- 
tion that  counsel  for  appellee  in  his  closing  argument  used  the  following 
language:  'If  you  find  such  a  verdict  as  you  ought  in  this  case  it  will 
be  wired  all  over  this  State  tonight,  and  tomorrow  smoke  will  rise 
from  a  thousand  chimneys  of  railway  depots  where  there  is  none  today. 
This  is  the  only  way  railroad  companies  can  be  made  to  keep  their  de- 
pots warm.'  The  remarks  excepted  to  were  not,  so  far  as  the  record 
discloses,  provoked  or  justified  by  any  argument  of  opposing  counsel, 
and  were  highly  calculated  to  inflame  the  minds  and  arouse  prejudices  of 
the  jurors  to  appellant's  injury."  The  language  used  in  that  case  was  an 
appeal  to  the  jury  to  find  such  a  verdict  against  the  defendant  as 
would  compel  it  in  the  future  to  keep  its  waiting-rooms  properly  warmed, 
so  as  to  protect  the  public  from  the  cold  and  inclement  weather. 

In  the  case  of  Hanna  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  65  S.  W.,  493,  which 
was  a  suit  against  the  appellee,  a  railway  company,  for  damages  for  op- 
erating its  road  on  the  street  in  front  of  plaintiff's  premises,  the  whole 
court  held  that  the  argument  of  counsel  for  defendants  to  the  effect 
that  plaintiffs  had  not  contributed  anything  to  the  railroad,  and  that 
they  were  not  liberal,  gave  nothing  for  public  good  and  were  impedi- 
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ments  to  progress,  was  improper  and  its  permission  was  reversible  error. 
The  majority  of  the  court  held  that  the  argument  of  counsel  to  the 
effect  that  the  indemnitors  of  the  railroad  company,  who  were  impleaded 
in  the  suit  for  the  protection  of  the  railroad  company,  were  public 
spirited  citizens  and  contributed  means  to  secure  the  railroad,  was  im- 
proper, such  facts  being  immaterial  to  any  issue  in  the  case,  and  could 
not  legitimately  be  considered  in  determining  the  rights  of  the  parties, 
and  that  the  action  of  the  court  below  in  permitting  such  argument 
constituted  reversible  error..  For  a  full  collation  of  the  authorities 
bearing  upon  the  question  under  consideration,  reference  is  made  to 
the  two  opinions  in  that  case,  supra. 

We  can  not  say  that  the  appellant  was  not  prejudiced  by  the  argu- 
ment complained  of ;  in  fact,  we  are  inclined  to  the  opinion  that  it  was, 
in  view  of  the  sharp  conflict  in  the  evidence  on  the  issue  as  to  whether 
it  was  negligence  on  the  part  of  the  appellant  to  keep  a  watchman  at 
the  crossing  of  the  street  where  the  injuries  were  received  by  appellee. 

We  have  considered  all  the  other  assignments  of  error  presented  and 
are  of  opinion  that  none  of  them  are  well  taken.  For  the  error  indi- 
cated above,  the  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

DI8SENTIN0  OPINION. 

KEY,  Associate  Justice. — The  writer  does  not  concur  with  his 
associates  in  holding  that  reversible  error  is  shown  by  the  twelfth  as- 
signment. The  bill  of  exceptions  upon  which  that  assignment  is  based, 
omitting  immaterial  parts,  reads  as  follows: 

"That  upon  the  trial  of  this  cause,  plaintiff's  attorney  C.  B.  Bandell 
in  discussing  the  evidence  which  showed  that  defendant  had  nineteen 
or  twenty  switch  tracks  running  across  Oak  Street  in  Texarkana,  Texas, 
and  that  it  did  not  maintain  any  watchman  there  to  warn  people  of 
danger  in  traveling  on  said  street  and  over  the  portion  of  same  where 
its  tracks  crossed  and  in  arguing  with  the  jury  as  to  what  their  verdict 
should  be  and  in  appealing  to  the  jury  to  give  plaintiff  a  large  amount, 
said :  'The  public  is  interested  in  a  matter  of  this  kind.  If  a  man  is 
injured  under  these  circumstances  and  gets  only  partial  damages,  then 
the  public  suffers  and  the  law  is  defeated  to  the  extent  that  he  fails 
to  get  full  compensation.  It  looks  like  the  railroad  company  is  willing 
to  let  this  state  of  affairs  go  on  and  fight  the  cases  where  they  inflict 
injuries,  rather  than  go  to  the  expense  of  having  a  watchman  on  this 
street  to  protect  the  public.  Therefore,  I  say,  the  public  is  interested 
in  a  case  like  this.'  Whereupon  defendant's  attorney  called  the  court's 
attention  to  said  language  and  objected  to  it,  on  the  ground  that  it 
w^as  improper,  prejudicial  and  out  of  the  record,  and  should  not  be 
permitted,  and  excepted  to  its  use  and  its  being  permitted  to  be  made, 
and  tenders  this  its  bill  of  exceptions  No.  4,  and  asks  that  it  be  ap- 
proved and  filed." 

It  will  be  observed  that  the  bill  does  not  state  what  ruling  the  trial 

judge  made,  or  that  he  failed  to  make  any  ruling  in  reference  to  the 

matter  complained  of.     In  this  respect,  it  seems  to  me  that  the  bill 

is  incomplete,  and  fails  to  present  for  review  any  action  of  the  court 
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below.  In  order  to  obtain  a  new  trial  on  account  of  improper  conduct 
on  the  part  of  opposing  counsel,  the  law  requires  the  complaining 
party  to  show  that  he  exercised  diligence  by  invoking  corrective  action 
of  the  trial  judge  while  the  trial  was  in  progress.  The  rule  on  the 
subject  is  stated  in  these  words  by  a  standard  authority: 

"In  order  that  a  party  may  avail  himself  in  an  Appellate  Court  of 
an  objection  for  misconduct  of  opposing  counsel  in  the  argument  of  a 
case,  he  must  not  only  interpose  a  seasonable  objection,  as  has  just  been 
stated,  but  he  must  then  press  the  court  to  a  distinct  ruling,  and,  if 
dissatisfied  therewith,  enter  an  exception;  otherwise,  there  is  nothing 
presented  for  review/*  (2  Ency.  Plead.  &  Prac,  p.  755.)  The  text 
stated  by  this  high  authority  is  well  supported  by  numerous  authori- 
ties cited  in  the  footnote.  The  bill  of  exceptions  in  this  case  does  not 
distinctly  show  what,  if  any,  ruling  was  made  by  the  court,  nor  does  it 
show  that  the  court  failed  to  rule  on  the  objection. 

In  Anderson  v.  Anderson,  23  Texas,  642,  the  bill  of  exception  did 
not  specifically  state  that  the  evidence  was  tendered  and  that  the  court 
excluded  it,  but  stated  that  the  plaintiff  "excepted  to  the  ruling  of  the 
court  in  refusing  to  hear*'  certain  evidence;  and,  although  the  Supreme 
Court  conceded  that  it  might  be  inferred  from  the  language  quoted 
that  the  evidence  was  offered  by  the  plaintiff  and  excluded  by  the  court, 
the  bill  of  exception  was  held  to  be  insufficient.  Chief  Justice  Wheeler, 
speaking  for  the  court,  Baying :  "It  is  not  stated  that  any  such  evidence 
was  offered;  and  we  have  repeatedly  decided  that  the.  bill  of  exception 
must  show  the  particular  ruling  complained  of.  It  ought  distinctly  to 
appear  that  the  evidence  was  proposed  at  the  proper  time  and  that  the 
court  refused  to  admit  it.*' 

From  the  statement  in  the  bill  of  exception  in  the  case  at  bar,  that 
the  defendant  excepted  to  the  language  complained  of  "and  its  being 
permitted  to  be  made,'*  it  may  perhaps  be  inferred  that  the  court  over- 
ruled the  objections  and  held  that  the  language  referred  to  did  not 
exceed  the  scope  of  legitimate  discussion;  but  such  ruling  is  not  other- 
wise made  to  appear.  However,  the  language  of  the  bill  of  exception, 
*T)eing  permitted  to  be  made,"  is  rather  ambiguous,  and  the  inference 
referred  to  is  not  necessarily  the  only  one  that  might  be  deduced  there- 
from. The  language  quoted  from  the  bill  may  have  had  reference  to 
the  fact  that  the  court  did  not,  of  its  own  motion,  interfere  and  pi-event 
the  use  of  the  language  complained  of.  Therefore,  it  does  not  distinctly 
appear  what,  if  any,  ruling  the  court  made  in  reference  to  the  objec- 
tion made  to  the  argument;  and  the  rule  announced  and  applied  in 
Anderson  v.  Anderson,  supra,  is  believed  to  be  applicable. 

For  the  reasons  stated  I  conclude,  that  the  question  held  in  the 
majority  opinion  to  show  reversible  error,  is  not  properly  presented 
for  decision ;  and  I  express  no  opinion  thereon.  I  concur  in  overruling 
all  the  other  assignments  of  error,  and  believe  the  twelfth  should  also 
be  overruled  and  the  judgment  affirmed. 

Reversed  and  remanded. 

Writ  of  error  refused. 
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A.  B.  Ray  v.  Pecos  &  Northern  Texas  Railway  Company  et  al. 

Decided  June  14,  1906. 

1.— Pleadlngi — Trial  Amendment — ^Hannlett  Error. 

The  action  of  the  court  in  striking  out  plaintifTs  trial  amendment  wait 
not  to  his  injury  where  his  supplemental  pet  it  ion »  stating  in  substance  the 
same  facts,  was  read  to  the  jury,  and  he  was  allowed  to  prove  all  matters 
desired  by  him. 

8. — ^Trial — ^EemarLs  of  Court — Bill  of  Ezoeptloni. 

A  remark  of  the  trial  judge,  made  in  reply  to  a  request  by  counsel  for 
time  to  prepare  a  bill  of  exceptions,  that  he  did  not  think  the  Legislature  in- 
tended that  a  jury  trial  should  be  delayed  by  repeated  demands  for  time  to 
prepare  bills,  was  not  clearly  of  such  character,  the  time  asked  for  having 
been  granted  after  an  examination  of  the  statute,  as  to  prejudice  the  caae 
with  the  jury. 

8. — Same— Limiting  Time  for  Argument. 

The  court  has  the  authority  to  limit  the  time  of  the  argument  of  counsel 
within  reasonable  bounds  (an  hour  allowed  to  each  nide  in  this  case),  and  if 
counsel  are  not  satisfied  with  the  allowance  a  request  should  be  made  at  the 
time   for  a  further  extension. 

L — Same — Arguing  Law  to  Jnry. 

Where  a  bill  of  exceptions  showed  merely  that  counsel  was  telling  the  jury 
what  the  Supreme  Court  had  held  in  certain  canes,  and  on  objection  being 
made  the  court  stated  to  the  jury  that  it  would  be  governed  by  the  law  given 
by  the  court,  no  error  was  disclosed. 

5. — ^Bills  of  Ezoeptioni. 

In   the  absence  of  a  bill   of  exceptions  prepared   in   the  manner  provided  ' 
by  article   1369,   Revised   Statutes,   relating  to   cases   where  counsel    is   dissat- 
isfied with  the  bill  as  given  by  the  trial  judge,  the  Appellate  Court   is  com- 
pelled to  accept  the  bill  as  the  trial  court  has  given  it. 

6. — ^Fellow  Seryanti — tissue  Bailed. 

Evidence  to  the  effect  that  plaintiff,  who  was  in  the  employ  of  a  railroad 
company,  was  injured  while  he  and  others  working  there  with  him  were 
moving  a  boiler  in  the  yards,  and  through  the  negligence  of  one  of  the  party, 
all  of  whom  were  engaged  in  the  same  work  and  in  the  same  grade,  was  suffi- 
cient to  raise  the  issue  of  fellow  servants. 

7. — Same— Conenrring  Hegllgenoe. 

Where  plaintiff  was  not  guilty  of  contributory  negligence,  and  the  rail- 
way company  employing  him  was  guilty  of  negligence  which  was  the  proximate 
cause  of  the  injury,  the  company  would  be  liable  therefor,  although  the  neg- 
ligence   of    a    fellow    servant    may    have    concurred    in    producing    the    result. 


ae— Another  Company  Jointly  ITsing  Track — ^Liability. 
Nor    would    the    concurring    negligence    of   a    fellow   servant    relieve    from 
liability  a  company  other  than  plaintiff's  employer  where  such  other  company 
jointly  used  the  yards  and  tracks,  and  the  negligence  of  its  servants  operating 
an  engine  there  proximately  caused  plaintiff's  injury. 

9. — ^Proximate  Cause. 

The  proximate  cause  of  an  injury  is  not  necessarily  the  last  cause,  or 
one  nearest  the  injury,  but  such  act,  wanting  in  ordinary  care,  as  actively 
aided  or  concurred  in  producing  the  result. 

10. — ^Assumed  Bilk— Xaiter's  Hegligenee. 

The  servant  assumes  the  risk  of  injury-  only  as  to  these  matters  which 
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arise  after  the  exercise  of  care  and  diligence  on  the  part  of  the  master,  but 
not  those  arising  from  the  latter's  negligence. 

11. — ^Briefs — ^Befleotions  on  Trial  Judge. 

Reflections   in  the  briefs  upon  the  fairness  and   impartiality   of  the  trial 
court  criticized  and  condemned. 

Appeal  from  the  District  Court  of  Potter.  Tried  below  before  Hon. 
Ira  Webster. 

L.  C.  Barrett  and  W.  E.  Gee,  for  appellant. — The  negligence  of  a 
fellow  servant  concurring  with  that  of  the  master  in  producing  injury 
does  not  exempt  the  master  from  liability.  Ray  v.  Railway  Co.,  9 
Texas  Ct.  Rep.,  828;  Railway  Co.  v.  Sweeney,  14  Texas  Civ.  App.,  216, 
36  S.  W.  Rep.,  800. 

Madden  &  Trulove,  for  appellees. 

PLY,  Associate  Justice. — Appellant  sued  the  Pecos  &  Northern 
Texas  Railway  Company  and  the  Fort  Worth  &  Denver  City  Railroad 
Company  to  recover  damages  arising  from  personal  injuries  alleged  to 
have  been  inflicted  upon  him  through  the  negligence  of  the  two  railway 
companies.  Appellees  answered  by  general  and  special  exceptions  and 
by  pleas  of  general  denial,  contributory  negligence,  assumed  risk  and 
that  appellant  was  injured  through  the  negligence  of  a  fellow  servant. 
The  trial  resulted  in  a  verdict  and  judgment  for  appellees.  This  is 
a  second  appeal,  the  result  of  the  first  being  reported  in  80  S.  W. 
Rep.,  112. 

The  first  assignment  of  error  seeks  to  have  reviewed  the  action  of  the 
trial  court  in  striking  out  a  trial  amendment  filed  by  appellant,  upon 
an  oral  motion  of  appellees,  during  the  course  of  the  trial.  It  appears 
from  a  bill  of  exceptions,  prepared  by  the  court  in  lieu  of  one  prepared 
by  appellant,  that  some  days  before  the  trial  began  the  court  had 
sustained  a  demurrer  to  a  supplemental  petition  filed  by  appellant  and 
he  was  granted  leave  to  amend.  He  then  filed  a  paper  endorsed  "Trial 
Amendment,'^  and  afterwards,  when  the  case  was  called  for  trial,  ap- 
pellees orally  objected  to  the  pleading  being  used  for  the  reason  that 
the  same  matters  set  up  therein  had  been  pleaded  in  the  supplemental 
petition  to  which  a  demurrer  had  been  sustained,  and  that  this  having 
occurred  several  days  before  the  trial  began,  the  matters  should  have 
been  set  up  in  an  amended  pleading,  and  not  in  a  trial  amendment. 
The  court  ordered  the  pleading  stricken  from  the  records  of  the  cause. 
By  consent  of  appellees  the  supplemental  petition,  to  which  the  excep- 
tion had  been  sustained,  was  read  to  the  jury  as  a  part  of  the  pleadings 
in  the  cause.  The  matters  pleaded  in  the  supplemental  petition  were 
practically  the  same  as  those  contained  in  the  trial  amendment,  the 
main  difference  being  that  the  injuries  are  set  out  more  specifically  in 
the  trial  amendment  than  in  the  supplemental  petition.  The  pleading 
was  not  a  trial  amendment  and  did  not  contain  the  necessary  averments 
to  constitute  it  an  amended  petition,  and  neither  was  it  a  supplemental 
petition,  as  it  was  not  a  reply  to  any  matters  set  up  in  the  answers 
of  appellees.    It  had  no  place  as  a  pleading  among  the  papers  of  the 
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case.  Strictly  speaking,  however,  the  motion  attacking  it  should  have 
been  in  v^riting  so  as  to  preserve  the  exception  contained  therein.  The 
action  of  the  court,  however,  could  not  have  injured  appellant,  because 
he  was  allowed  to  prove  all  matters  desired  by  him,  and  its  absence 
could  not  have  affected  the  result  of  the  trial. 

There  is  no  basis  for  the  contention  that  appellant  was  not  allowed 
sufficient  time  during  the  trial  to  prepare  bills  of  exception,  nor  for  the 
complaint  that  the  court  "stated  in  a  fretful  tone  in  the  presence  and 
hearing  of  the  jury  that  he  would  give  the  judge  (meaning  counsel)  a 
whole  hour  to  prepare  his  bill.'*  The  bill  of  exceptions,  prepared 'by  the 
court,  states  that  during  the  trial  certain  evidence  was  presented  by 
appellant  and  on  objection  was  excluded  by  the  court  and  appellant 
excepted  and  asked  leave  to  retire  to  prepare  a  bill  of  exceptions.  Ap- 
pellees objected  to  a  delay  of  the  trial  for  that  purpose,  and  stated  that 
they  did  not  believe  the  statutes  authorized  such  delay.  The  court  then 
asked  for  a  copy  of  the  statutes,  at  the  same  time  remarking,  in  the 
presence  of  the  jury,  that  he  doubted  that  it  was  intended  by  the  IjCgis- 
lature  that  a  jury  trial  should  be  delayed  by  repeated  demands  for  time 
to  prepare  bills  of  exception.  After  an  examination  of  the  statutes  the 
court  stated  to  appellant's  counsel  that  he  was  entitled  to  have  sufficient 
time  in  which  to  prepare  his  bills  of  exception,  and  if  he  desired  to  take 
the  time  he  would  be  permitted  to  do  so.  Doubtless  the  remarks  of  the 
trial  judge  should  have  been  omitted,  but  it  is  not  clearly  shown  that 
they  were  of  such  character  as  to  prejudice  the  cause  of  appellant  with 
the  jury.  This  disposes  of  the  second,  third,  fourth  and  fifth  assign- 
ments of  error. 

The  sixth  assignment  of  error  claims  that  the  court  erred  in  not 
giving  appellant's  counsel  more  than  twenty-five  minutes  in  which 
to  present  his  case  to  the  jury  and  in  allowing  appellees  two  hours  in 
which  to  address  the  jury.  That  assignment  is  not  supported  by  the 
bill  of  exceptions  prepared  by  the  court.  It  is  therein  stated  that  the 
court  limited  the  argument  of  the  cause  to  one  hour  to  appellant,  and 
the  same  time  to  each  of  the  defendants.  No  objection  was  made  to 
that  arrangement.  Counsel  for  appellant,  after  arguing  the  law  of  the 
case  for  thirty-five  minutes  to  the  court,  remarked  that  he  did  not  have 
sufficient  time  to  argue  the  case  as  he  would  like  to  the  jury,  but  did  not 
request  more  time.  After  the  argument  was  closed,  and  without  having 
requested  further  time,  appellant's  counsel  excepted  to  the  action  of  the 
court  in  limiting  the  time  for  the  argument.  It  is  clear  that  there  is 
no  merit  in  the  assignment.  The  court  had  the  authority  to  limit  the 
time  of  the  argument  within  reasonable  bounds,  and  it  is  not  made  to 
appear  that  his  discretion  was  abused  in  this  cause.  There  is  nothing 
in  this  record  from  which  the  inference  can  be  drawn  that  appellant 
was  injured  by  limiting  the  argument  of  his  counsel.  If  counsel  ob- 
jected to  the  action  of  the  court,  he  should  have  done  so  at  the  time 
and  requested  more  time. 

The  seventh  assignment  of  error  complains  of  the  court  excluding 
certain  portions  of  his  closing  argument  from  the  jury.  It  appears 
that  counsel  was  telling  the  jury  what  the  Supreme  Court  had  held 
in.  certain  cases  and  appellees  objected  to  his  argument,  in  answer  to 
which  the  court  stated  to  the  jury  that  it  would  be  governed  by  the  law 
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given  by  the  court.  The  bill  of  exceptions  does  not  state  what  the 
argument  was,  and  is  too  meagre  for  this  court  to  ascertain  whether 
appellant  was  deprived  of  any  right  or  not.  It  may  be  said  in  this 
connection  that  all  of  the  bills  of  exception  prepared  by  counsel  were 
rejected  by  the  trial  judge  and  others  prepared  and  signed  by  him. 
Appellant  asserts  that  the  bills  were  not  fairly  prepared,  and  yet  he 
made  no  effort  to  have  such  as  he  desired  prepared  and  brought  to  this 
court.  In  article  1369,  Sayles*  Statutes,  the  manner  of  obtaining  bills 
of  exceptions,  when  a  party  is  dissatisfied  with  those  filed  by  the  judge, 
is  fully  prescribed.  In  the  absence  of  bills  prepared  in  the  manner  pro- 
vided in  that  article.  Appellate  Courts  will  be  compelled  to  accept  the 
bills  of  exception  prepared  by  the  court. 

There  was  testimony  raising  the  question  of  fellow  servants  and  the 
court  did  not  err  in  submitting  that  issue  to  the  jury.  The  evidence 
showed  that  appellaijt  was  hurt  by  an  engine  striking  a  piece  of  timber 
lying  on  the  track,  that  had  been  left  there  by  appellant  or  his  fellow 
servants  in  disobedience  of  orders  of  the  foreman.  There  was  evidence 
going  to  show  that  McElligott  and  Miller  were  fellow  servants  of  ap- 
pellant; that  they,  with  appellant  and  others,  were  engaged  in  moving 
a  boiler  by  placing  it  on  timbers  and  rolling  it  on  them ;  that  this  was 
being  done  between  two  railroad  tracks,  and  that  all  were  engaged  on 
the  same  piece  of  work  at  the  same  time  and  place  and  were  ot  the 
same  grade,  and  were  working  to  a  common  purpose.  (Railway  v. 
Howard,  97  Texas,  513.) 

The  facts  of  this  case  show  that  appellant  was  an  employe  of  the 
Pecos  &  Northern  Texas  Railway  Company  and,  with  others,  was  en- 
gaged in  removing  a  large  iron  boiler  from  one  point  to  another  in  the 
yards  of  the  employer  in  the  town  of  Amarillo.  Timbers  were  used 
as  rollers  upon  which  to  move  the  boiler.  One  of  those  timbers  was  left 
in  such  a  position  that  it  was  on  or  very  near  a  switch  track.  An  engine 
operated  by  the  employes  of  the  Fort  Worth  &  Denver  City  Railway 
Company  was  propelled  along  the  track,  struck  the  timber  and  threw 
it  around  so  that  it  came  in  contact  with  the  leg  of  appellant  and 
injured  him.  There  was  evidence  to  the  effect  that  appellee's  foreman 
ordered  appellant  and  others,  who  were  his  fellow  servants,  to  remove  the 
timl)er  from  the  track  before  the  engine  struck  it.  Appellant,  however, 
denied  receiving  any  such  order  and  claimed  to  have  been  engaged  at 
the  time  in  other  work. 

If  the  Fort  Worth  &  Denver  City  Railway  Company  was  guilty  of 
negligence  in  running  its  locomotive  against  the  piece  of  timber,  and 
appellant  was  struck  and  injured  thereby,  it  would  be  liable  for  damages, 
if  appellant  was  not  guilty  of  contributory  negligence  in  not  removing 
the  timber  from  the  track,  no  matter  if  the  negligence  of  the  other 
railway  company  or  that  of  its  employes,  other  than  appellant,  may  nave 
concurred  with  its  negligence  in  producing  the  result.  The  fact  that 
the  employes  of  the  Pecos  &  Northern  Texas  Railway  Company,  whose 
negligence  may  have  been  a  concurring  cause  in  producing  the  result, 
were  the  fellow  servants  of  appellant,  would  have  no  effect  in  relieving 
the  Fort  Worth  &  Denver  City  Railway  Company  of  the  effect  of  its 
negligence,  which  concurred  with  the  negligence  of  the  fellow  servants 
in  producing  the  results.     It  would  not  exonerate  the  latter  company 
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from  the  effects  of  its  negligence  any  more  than  it  would  exonerate  the 
master  from  his  negligence  which  concurred  with  the  acts  of  fellow 
servants  of  the  injured  party  in  causing  the  injury.  So  it  was  held 
by  the  Court  of  Civil  Appeals  of  the  Second  Supreme  Jydicial  District 
on  the  former  appeal  of  this  case.  That  court  said:  "If  appellee  was 
himself  free  from  negligence,  and  there  was  negligence  on  the  part  of 
the  engine  crew — ^who  were  not  fellow  servants  with  appellant  under  our 
statutes — that  proximately  resulted  in  injury,  the  master,  whose  servants 
the  operatives  of  the  engine  were,  is  liable,  even  though  there  may  also 
have  been  concurring  and  contributory  negligence  of  persons  other  than 
appellant,  fellow  servants  of  appellant  though  they  may  be.*' 

That  decision  stated  the  law  of  this  case,  so  far  as  the  Fort  Worth 
&  Denver  City  Eaihray  is  concerned,  and  should  have  been  followed  by 
the  trial  judge.  Not  only  was  that  phase  of  the  case  completely  ignored, 
although  presented  by  the  evidence,  biit  when  it  was  called  to  the  at- 
tention of  the  court,  by  a  special  charge  requested  by  appellant,  the 
charge  was  refused  and  no  response  made  to  the  suggestion  therein 
contained.  That  charge,  though  defective  in  not  limiting  the  recovery 
to  the  railway  whose  employes  were  operating  the  engine  under  the 
facts  therein  stated,  was  sufficient  to  call  the  attention  of  the  trial  judge 
to  that  phase  of  the  case  and  made  it  ipcumbent  on  him  to  give  a  charge 
embodying  the  law  as  given  by  the  higher  court.  This  matter  is  presented 
by  assignments  of  error. 

If,  under  the  facts  of  this  case,  appellant  was  not  guilty  of  con- 
tributory negligence,  and  his  master,  the  Pecos  &  Northern  Texas 
Bailway  Company,  was  guilty  of  negligence  which  was  the  proximate 
cause  of  the  injuries  to  appellant,  it  would  be  liable  although  the  negli- 
gence of  fellow  servants  may  have  concurred  in  producing  the  results. 
This  is  a  rule  too  well  settled,  not  only  in  Texas  but  all  over  the 
American  Union,  to  require  discussion.  (Railway  v.  McClain,  80  Texas, 
85;  Railway  v.  Sweeney,  14  Texas  Civ.  App.,  216;  Railway  v.  Swinney 
(Texas  Civ.  App.),  78  S.  W.  Rep.,  647;  Stringham  v.  Stewart,  100  N. 
Y.,  516;  Railroad  v.  Cummings,  106  U.  S.,  700;  Maupin  v.  Railway,  99 
Fed.  Eep.,  49;  McCoy  v.  Railway  (Va.),  37  S.  E.  Rep.,  788.)  As  said 
in  the  McClain  case,  first  above  cited :  "This  was  a  correct  view  of  the 
law,  for  it  is  well  settled  that  where  the  master  is  shown  to  be  guilty 
of  culpable  negligence  toward  an  employe  he  can  not  escape  liability 
for  his  negligence  in  producing  the  injury  by  showing  that  another 
servant  is  also  a  joint  tort-feasor  with  him,  or  is  guilty  of  negligence 
that  assisted  the  master  in  injuring  his  fellow  servants.^' 

The  proximate  cause  of  an  injury  is  not  necessarily  the  last  cause, 
or  the  one  nearest  the  injury,  but  such  act,  wanting  in  ordinary  care, 
as  actively  aided  or  concurred  in  producing  the  result.  An  act  may  be 
a  proximate  cause  without  being  the  sole  cause,  the  only  requirement 
being  that  it  is  a  concurring  cause  such  as  aided  in  producing  the 
injuries.  (Shippers  Compress  Co.  v.  Davidson  (Texas  Civ.  App.), 
80  S.  W.  Rep.,  1032.)  So  in  the  present  case,  if  it  required  the  agency 
of  the  fellow  servants  of  appellant  and  the  Fort  Worth  &  Denver  City 
Railway  Company  to  produce  the  result,  or  if  both  contributed  thereto 
as  concurrent  forces,  the  presence  or  assistance  of  the  act  of  the  fellow 
servants  will  not  exculpate  the  other  agency,  because  it  would  still  be 
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the  efficient  cause  of  the  injury.  In  other  words,  if  the  negligence  of 
the  fellow  servants  would  not  have  caused  the  injury  without  having 
been  aided  by  negligence  on  the  part  of  those  operating  the  engine,  the 
master  of  the  operatives  would  be  liable.  And  if  the  injuries  would  not 
have  occurred  but  for  negligence  on  the  part  of  the  Pecos  &  Northern 
Texas  Eailway  Company,  either  in  a  failure  to  have  the  timber  removed 
or  in  not  keeping  a  watch  for  the  engine,  it  would  be  liable — ^the  liability 
of  either  or  both  of  the  railways  depending  always  upon  the  nonexistence 
of  contributory  negligence  on  the  part  of  appellant. 

On  the  question  of  assumed  risks,  which  is  used  throughout  the 
charge  of  the  court  in  the  same  connection  with  contributory  negligence, 
it  may  be  said  that  it  is  the  well-settled  rule  that  a  servant  assumes  all 
the  ordinary  risks  which  are  naturally  and  reasonably  incidental  to  his 
employment.  This  rule  is  based  on  the  presumption  that  a  person  who 
enters  a  certain  service  appreciates  the  dangers  normally  incident 
thereto,  and  by  accepting  such  employment  impliedly  relieves  his  em- 
ployer from  responsibility  for  such*  injuries  as  may  result  from  such 
risks,  the  consideration  for  such  implied  agreement  being  the  wages 
he  received.  No  risks,  however,  are  the  ordinary  incidents  of  an  em- 
ployment which  are  caused  by  the  negligent  act  or  omission  upon  the 
part  of  the  master,  and  the  servant  assumes  the  risk  of  injury  only  as 
to  those  matters  which  arise  after  the  exercise  of  care  and  diligence  on 
the  part  of  the  master.  The  servant  does  not  assume  risks  arising  from 
the  negligence  of  the  master.  Applying  these  rules  to  the  facts  of  this 
case  and  we  do  not  think  the  question  of  assumed  risk  figures  therein. 
The  service  engaged  in  was  moving  a  heavy  boiler  along  between  two 
tracks.  Leaving  the  timbers  used  for  that. purpose  lying  on  one  of  the 
rails  was  not  a  risk  ordinarily  incident  to  the  employment  and  could  not 
have  been  assumed  by  the  servant. 

The  questions  presented  are  few  and  simple.  If  appellant,  although 
free  of  fault  on  his  part,  was  injured  through  the  negligence  of  his 
fellow  servants  alone,  he  can  not  recover.  If  he  was  free  from  negli- 
gence, however,  and  was  injured  through  the  negligence  of  one  or  both 
of  the  railway  companies,  acting  alone  or  concurrently  with  the  negli- 
gence of  the  fellow  servants  of  appellant,  or  with  each  other,  then  one 
or  both  would  be  liable  as  the  case  might  be. 

The  brief  in  this  case  is  full  if  reflections  and  strictures  on  the  fair- 
ness and  impartiality  of  the  judge  who  tried  this  cause,  and  it  is  only 
through  consideration  for  the  rights  of  appellant,  which  might  be 
jeopardized  by  the  unauthorized  conduct  of  his  attorneys,  that  the  briefs 
have  not  been  stricken  from  the  record  in  this  case.  Courts  are 
organized  for  the  enforcement  of  the  laws  and  the  dispensing  of  justice, 
and  the  presumption  must  prevail  that  they  are  engaged  in  complying 
with  their  duties,  and  no  good  end  will  ever  be  subserved  by  attacks 
upon  them  by  those  who  are  looked  upon  as  officers  thereof,  either  for 
the  particular  client  represented  or  the  general  public.  Appellate  Courts 
have  been  organized  to  pass  upon  and  review  the  actions  of  trial  courts, 
and  not  to  consider  attacks  by  aggrieved  counsel  on  the  trial  courts, 
and  a  due  respect  for  the  representative  of  justice  on  the  trial  bench, 
as  well  as  for  the  higher  court,  should  be  sufficient  to  prevent  attacks 
upon  the  fairness  and  integrity  of  the  trial  judge.     Attacks  of  this 
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character  can  serve  no  good  purpose,  but  tend  to  lower  the  high  standing 
of  the  legal  profession,  to  whom  the  judiciary  must  look  for  counsel, 
guidance  and  support,  and  to  weaken  the  bonds  of  the  law  and  create 
a  disrespect  for  it  and  those  chosen  to  dispense  it. 

The  judgment  will  be  reversed  and  cause  remanded  to  be  tried  on  the 
law  herein  enunciated. 

Reversed  and  remanded. 


Gdlf^  Colobado  &  Santa  Fe  Railway  Company  et  al.  v.  House  & 

Watkins. 

Decided  June  14,  1906. 

1. — Cattle  Shipment — ^Bad  Handling: — ^Pleading:  and  Evidence. 

Where  there  was  no  allegation  of  injuries  to  the  cattle  from  bad  handling 
during  the  shipment,  it  was  no  ground  for  a  new  trial  that  the  verdict,  for 
plaintiff,  was  against  the  evidence  in  that  there  was  no  evidence  of  bad  handling 
in  transit. 

8. — Same— Shrinkage — ^Froof  of  Damage. 

Direct  evidence  of  the  shrinkage  of  the  cattle  caused  by  the  delay  in  their 
transportation  together  with  testimony  of  experts  based  on  hypothetical  ques- 
tions embracing  the  facts  proven,  was  sufficient  to  show  that  the  cattle  were 
injured  by  the  negligence  of  the  defendant. 

8. — Same — Contracts  of  Shipment — Oral  and  Written — ^Breach  of  Oral. 

The  carrier's  breach  of  an  oral  contract  to  furnish  cars  at  a  given  time 
created  a  liability  which  could  not  be  avoided  by  a  written  contract  of  ship- 
ment afterwards  made  unless  there  was  a  consideration  inuring  to  the  shipper 
as  compensation  for  the  damages  from  such  breach,  when  the  contract  was 
signed. 

4. — Same— Shrinkage — ^Difference  of  Yalne— Expert  Testimony. 

Where  a  witness  testified  that  cattle  would  shrink  from  50  to  60  pounds 
per  head  every  24  hours  during  transportation,  he  could,  as  an  expert,  testify 
as  to  what  the  difference  in  value  per  hundred  weight  would  be  on  that  account. 


-Evidence  of  Negligent  Delay. 
It  was  not  error  to  permit  plaintiff  to  prove,  his  cattle  having  been  kept 
over  by  the  carrier  at  a  certain  point  for  an  entire  day,  that  freight  trains 
passed  such  point  during  that,  day  going  in  the  direction  of  the  cattle's  des- 
tination. As  to  whether  such  trains  could  have  carried  the  cattle  was  a 
matter  peculiarly  within  the  knowledge  of  the  carrier. 

6. — Same — ^Failnre  to  Fnmish  Can. 

The  testimony  of  a  witness  that  when  he  first  ordered  the  cars  for  plain- 
tiff from  the  carrier's  agent  at  V.,  such  agent  informed  him  that  he  could 
get  the  cars  through  the  agent  at  G.,  was  admissible  to  show  that  the  carrier 
had  contracted  with  plaintiff  through  the  proper  agent  to  furnish  the  cars. 

7. — Same — ^Failnre  to   Feed   and  Water. 

Where  plaintiff  placed  his  cattle  in  the  pens  for  shipment  when  he  knew 
there  were  no  cars  there  for  them,  and  allowed  them  to  remain  in  the  pens 
without  feeding  and  watering  them  because  relying  on  the  representations  of 
the  carrier's  agent  that  the  cars  would  soon  be  there,  the  carrier  was  liable 
for  the  resultant  injury  to  the  cattle. 

Appeal  from  the  County  Court  of  Cooke.    Tried  below  before  Hon. 
J.  M.  Wright. 
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J.  W.  Terry  and  A.  U.  Culwell,  for  appellants. 

Potter  &  Potter,  for  appellees. — If  plaintiffs  placed  their  cattle  in 
the  pens  for  shipment  at  a  time  when  they  knew  there  were  no  cars 
there  in  which  to  ship  them,  and  permitted  them  to  remain  in  the  pens 
and  await  the  arrival  of  the  cars  without  taking  them  to  feed  and  water 
on  account  of  their  reliance  upon  the  defendants'  representations  through 
its  agent  at  Valley  View  that  the  cars  would  be  there  soon,  defendants 
would  be  liable.  Easton  v.  Dudley,  78  Texas,  238;  McCarty  v.  Gulf, 
C.  &  S.  F.  Ey.  Co.,  79  Texas,  35 ;  Railway  v.  McCorquedale,  71  Texas, 
46;  87  Texas,  219. 

NEILL,  Associate  Justice. — Appellees,  House  &  Watkins,  sued 
appellants,  the  Gulf,  Colorado  &  Santa  Pe  and  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Companies,  in  the  County  Court  for  $350  damages 
to  a  shipment  of  two  carloads  of  cattle  shipped  by  plaintiffs  over  defend- 
ants' lines  of  railway  from  Valley  View,  Texas,  to  Kansas  City,  Mo.,  in 
August,  1902. 

Plaintiffs  charged  in  their  petition  that  they  made  a  contract  with 
defendants'  agent  at  Gainesville,  by  the  terms  of  which  defendants 
agreed  to  have  two  cars  placed  at  Valley  View  on  the  16th  day  of 
August,  1902,  for  the  shipment  of  fifty-six  head  of  cattle  to  Kansas  City, 
Missouri;  that  the  cars  failed  to  arrive  at  the  appointed  time,  and  that 
the  cattle,  on  account  of  plaintiffs  being  induced  to  believe  by  the 
representations  of  defendants'  agent  that  the  cars  were  expected  to  arrive 
immediately,  remained  in  the  pens  at  Valley  View  for  about  sixteen 
hours  without  food  or  water;  and  that  after  they  were  loaded  on  the 
cars  they  were  unreasonably  and  negligently  delayed  in  transit,  so  that 
they  were  greatly  reduced  in  flesh  and  in  market  value  on  their  arrival 
at  destination.  That  had  defendants  promptly  received  and  transported 
the  cattle  with  reasonable  dispatch,  they  would  have  arrived  in  Kansas 
City  in  time  to  have  been  sold  on  the  market  of  August  18,  the  day  they 
were  intended  for  sale.  But  that  they  did  not,  by  reason  of  defendants' 
negligence,  reach  there  until  August  20,  and  that  the  market  price  of 
the  class  of  cattle  such  as  plaintiffs'  had  depreciated  15  cents  per 
hundred,  which  was  lost  to  plaintiffs,  etc. 

The  defendants  answered  by  general  and  special  exceptions,  a  general 
denial,  and  plead  specially  that  the  cattle  were  shipped  under  a  written 
contract  signed  by  the  respective  agents  of  plaintiffs  and  defendants  at 
Valley  View;  that  by  the  terms  of  such  contract  it  was  stipulated  that 
the  cattle  should  not  be  transported  within  any  specified  time,  nor 
delivered  at  any  particular  hour,  nor  for  any  particular  market,  and  that 
all  prior  understandings  and  agreements  concerning  the  transportation 
of  the  cattle  were  to  be  considered  as  merged  in  said  written  contract ; 
that  if  the  cattle  suffered  in  the  pens  at  Valley  View,  it  was  caused  by 
the  negligence  of  plaintiffs  in  not  properly  feeding,  watering  and  caring 
for  them,  and  that  defendants  were  not  responsible  for  anything  that 
happened  to  the  cattle  prior  to  the  time  of  the  execution  of  the  written 
contract;  that  if  the  cattle  were  injured  en  route,  it  was  caused  by 
plaintiffs'  improperly  loading  them,  etc. 
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The  case  was  tried  before  a  jury  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiffs  for  the  sum  of  $125. 

Conclusions  of  Fact. — The  evidence  is  reasonably  sufficient  to  prove 
the  negligence  averred  by  plaintiffs,  and  that  in  consequence  of  it  they 
were  damaged  in  the  amount  found  by  the  jury. 

Conclusions  of  Law. — 1.  There  was  no  allegation  of  injuries  to  the 
cattle  from  bad  handling  by  defendants  while  in  transit  to  Kansas  City. 
Therefore  there  was  no  such  issue  in  the  case,  and  it  could  not  have  been 
error  in  the  court  to  refuse  a  new  trial  upon  the  ground  that  the  verdict 
was  contrary  to  the  law  and  against  the  evidence  because  there  was  no 
evidence  of  bad  handling  of  the  cattle  while  in  transit. 

2.  The  plaintiffs  did  not  base  their  cause  of  action  on  the  failure 
of  defendants  to  water  and  feed  the  cattle  while  at  Valley  View,  after 
being  requested  to  do  so  by  plaintiffs;  but,  partly  upon  the  failure  of 
the  cattle  to  get  food  and  water  while  there  by  reason  of  defendants' 
agent  continually  representing  to  plaintiffs  that  the  train  would  arrive 
and  take  the  cattle  off  in  a  very  short  time,  thereby  inducing  plaintiffs 
to  believe  all  along  that  the  cattle  would  be  shipped  before  they  would 
need  food  and  water,  or  before  plaintiffs  would  have  time  to  water  them. 
Therefore  we  overrule  the  second  assignment  of  error. 

3.  The  appellants'  assignment  of  error  that  the  verdict  is  contrary 
to  the  law  and  against  the  manifest  weight  of  the  evidence,  in  that  it 
fails  to  show  plaintiffs'  cattle  were  injured  by  the  negligence  of  de- 
fendantSy  the  whole  case  being  decided  on  the  admission  of  hypothetical 
evidence  of  shrinkage  of  cattle,  can  not  be  sustained.  There  was  direct 
evidence  of  the  shrinkage  of  tlie  cattle  occasioned  by  the  long  delay  in 
transporting  them  to  their  destination,  besides  the  testimony  of  experts 
based  upon  hypothetical  questions,  which  embraced  facts  proven  in  this 
particular  case. 

4.  The  oral  contract  of  appellants  to  furnish  the  cars  at  Valley  View 
at  a  specified  time  was  breached  and  the  damages  ensued  by  reason 
thereof  before  the  written  contract  was  signed.  Therefore,  appellants' 
liability  for  the  breach  of  such  contract  could  not  be  avoided  by  the 
written  contract  of  shipment  afterwards  made,  unless  there  was  a  con- 
sideration inuring  to  plaintiffs,  as  compensation  for  such  damages, 
when  such  contract  was  signed.  And  the  evidence  entirely  negatives 
the  idea  that  any  such  consideration  was  contemplated  by  appellants,  or 
induced  plaintiffs  to  execute  the  written  contract.  On  the  contrary,  it 
shows  that  plaintiffs  were  compelled  to  sign  the  contract  for  the  purpose 
of  getting  their  cattle  shipped. 

5.  The  same  facts  which  the  witness  Tamblyn  testified  to  in  his 
answer  to  the  eighteenth  direct  interrogatory,  the  admission  of  which  in 
evidence  was  objected  to  by  appellant,  was  testified  to  by  the  same 
witness,  and  others,  without  objection.  If,  therefore,  it  should  be  con- 
ceded that  the  court  erred  in  allowing  the  answer  to  be  read  in  evidence 
over  the  objections^  such  error  was  harmless. 

6.  The  sixth  assignment  of  error  is  analogous  to  the  one  just  dis- 
posed of,  the  same  proposition  being  advanced  under  it.  It  having 
been  shown  by  the  testimony  of  the  witness  Raisor  that  cattle  such  as 
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plaintiflfs'  would  shrink  from  fifty  to  sixty  pounds  per  head  every 
twenty-four  hours  during  the  time  they  were  handled  in  transportation 
by  rail,  the  witness  could,  as  an  expert,  testify  as  to  what  the  diflference 
in  value  per  hundred  weight  of  the  cattle  would  be  on  that  account 
To  illustrate,  suppose  two  steers  of  the  same  kind,  shipped  from  the 
same  place  over  the  same  road,  one  twenty-four  hours  before  the  other, 
arrive  at  the  same  place  of  market  at  the  same  time  and  are  then  of  the 
same  weight.  The  one  shipped  first,  though  he  may  have  been  properly 
handled,  has  suffered  twenty-four  hours  longer  than  the  other,  besides 
the  loss  in  weight  from  shrinkage  during  that  time;  he  is  drawn  and 
gaunt  and,  in  consequence,  is  classed  on  the  market,  though  he  weighs 
as  much,  lower  than  the  other,  which  has  been  transported  without  delay 
and  has  arrived  at  market  in  good  condition.  Can  it  not  be  shown  by 
an  expert  that  there  is  a  difference  in  their  value,  what  the  difference  is 
and  the  cause  of  it  ?  If  there  is  a  difference  in  value,  and  it  is  caused  by 
the  negligent  delay  of  the  carrier,  and  if  the  shipper  is  not  allowed  to 
prove  it,  then  he  has,  by  the  negligence  of  the  carrier  lost  this  difference, 
and  has  no  redress  for  the  wrong  done  him.  The  trial  court*  simply 
held  that  he  could  make  such  proof  and  admitted  the  testimony  com- 
plained of  in  this  assignment  for  that  purpose. 

7.  The  evidence  shows  that  the  cattle  arrived  at  Arkansas  City  at 
4  o'clock,  p.  m.,  on  Sunday,  were  unloaded  and  fed,  remained  there 
until  about  that  time  next  day.  In  connection  with  these  facts  the 
witness,  J.  S.  Froak,  was  asked  by  plaintiffs*  counsel  this  question: 
"Do  you  know  whether  or  not  any  trains  passed  through  Arkansas 
City  going  north,  freight  trains,  stock  trains,  during  that  time?' 

To  which  defendants'  counsel  objected  on  the  ground  that  there  was 
no  evidence  that  defendant  could  have  carried  plaintiffs'  cattle  on  such 
trains,  or  where  the  destination  of  said  trains  was.  The  objection  was 
overruled  by  the  court  and  the  witness  was  permitted  to  answer  before 
the  jury  as  follows:  "I  don't  know  how  many  trains  there  were;  I 
think  there  were  probably  two  trains.  I  saw  two  freight  trains."  To 
the  ruling  of  the  court  allowing  the  question  asked,  the  appellants  ex- 
cepted ;  and  upon  the  bill  of  exceptions  the  seventh  assignment  of  error 
is  predicated.  It  will  be  noted  that  the  objection  only  went  to  the 
question,  and  not  to  the  relevancy  of  the  testimony  elicited  by  it.  It 
seems  to  us  that  if  appellants  deemed  the  testimony  prejudicial  they 
should  have  also  requested  the  court  to  exclude  it  from  the  consideration 
of  the  jury.  We  are  not  informed  of  the  purpose  of  the  testimony.  It  may 
have  been  for  the  purpose  of  showing  that  the  condition  of  appellants' 
road  was  such  that  trains  could  be  operated  over  it  towards  Kansas  City, 
Mo.,  or  it  may  have  been  for  the  purpose  of  showing  that  trains  were 
operated  over  appellants'  road  on  Sunday.  If  either  of  these  were  the 
purpose,  it  seems  to  us  that  the  question  and  answer  to  it  were  proper, 
as  tending  to  show  that  appellants  could  not  excuse  themselves  for  the 
delay  in  holding  appellants'  cattle  so  long  at  Arkansas  City,  upon  either 
of  the  grounds  which  such  testimony  tends  to  show  did  not  exist.  If 
the  question  was  asked  for  the  purpose  of  showing  that  trains  passed 
going  north  to  Kansas  City  to  which  the  cars  m  which  plaintiffs' 
cattle  were  loaded  could  have  been  attached  and  carried  there,  it  would 
also  be  legitimate,  for  the  desired  answer  would  tend  to  show  that  there 
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was  no  reason  for  appellants  delaying  the  cattle  so  long  at  Arkansas 
City.  The  answer,  however,  does  not  of  itself  show  such  fact  as  may 
have  been  intended  by  plaintiffs  to  be  elicited  by  the  question.  It  may  be, 
though,  that  the  two  freight  trains  the  witness  saw  pass  going  north 
were  destined  for  Kansas  City  and  were  such  as  that  the  cars  containing 
plaintiffs'  cattle  could  not  have  been  attached  to  them  and  carried  to 
their  destination.  As  to  whether  they  could,  was  a  matter  peculiarly 
within  the  knowledge  of  appellants,  and  upon  cross  examination  they 
could  have  shown,  if  it  was  a  fact,  that  the  cars  could  not  have  been 
coupled  onto  either  of  the  trains  and  carried  to  Kansas  City  more 
expeditiously  then  they  were.  We  think  what  we  have  said  demonstrates 
that  the  objection  to  the  question  may  have  been  properly  overruled  by 
the  court,  and  we  must  indulge  the  presumption  that  the  ruling  of  the 
court  upon  it  was  correct. 

8.  What  we  have  said  in  disposing  of  other  assignments  of  error 
also  disposes  of  the  eightli  adversely  to  appellants. 

9.  The  testimony  of  the  witness.  Mount  Dillon,  the  admission  of 
which,  over  appellants'  objections,  is  made  the  subject  of  this  assign- 
ment of  error,  was,  in  view  of  the  fact  that  he  testified  that  he  first 
ordered  cars  at  Valley  View  from  the  agent  there  for  the  shipment  of 
the  cattle,  and  that  the  agent  then  informed  him  he  could  get  the  cars 
through  the  agent,  Mr.  Gates,  at  Gainesville,  was  admissible  as  evidence 
against  appellants  to  show  that  they  had  contracted  with  appellees 
through  their  proper  agent  to  furnish  him  the  cars  for  the  shipment  at 
the  time  and  place  agreed  upon. 

10.  The  court  did  not  err  in  those  paragraphs  of  its  charge  pointed 
out  by  the  tenth  and  twelfth  assignments  of  error.  (Easton  v.  Dudley, 
78  Texas,  238;  McCarthy  v.  Gulf,  C.  &  S.  P.  Ry.  Co.,  79  Texas,  35.) 

11.  The  paragraph  of  the  charge  complained  of  in  the  eleventh  and 
thirteenth  assignments  of  error  by  which  the  jury  were  charged  sub- 
stantially that  if  the  appellees  had  placed  their  cattle  in  the  pens  for 
shipment,  and  if  at  a  time  they  knew  there  were  no  cars  there  in  which 
to  ship  them,  and  they  permitted  their  cattle  to  remain  in  the  pens 
and  await  the  arrival  of  the  cars  without  taking  them  to  feed  and  water 
on  account  of  the  reliance  upon  the  defendants  representations  through 
its  agent  at  Valley  View  that  the  cars  would  be  there  soon;  and  if  on 
that  account  the  cattle  suffered  injury,  defendants  would  be  liable,  is 
not  subject  to  the  objection  urged  to  it.  It  simply  submitted  to  the 
finding  of  the  jury  certain  matters  which,  if  established  by  the  evidence, 
would  render  appellants  liable.     (Easton  v.  Dudley,  78  Texas,  238.) 

12.  The  fourteenth,  fifteenth,  sixteenth,  seventeenth  and  eighteenth 
assignments  of  error  are  directed  against  the  charge  of  the  court.  In 
considering  them  we  have  concluded  that  none  is  well  taken  and  that 
the  charge  of  the  court  fully  and  fairly  presents  the  law  upon  the  issues 
involved  in  the  case.  We  also  overrule  the  remaining  assignments  of 
error  which  complain  of  the  court's  refusal  to  give  certain  special 
charges  requested  by  appellants. 

There  is  no  error  assigned  which  requires  a  reversal  of  the  judgment, 
and  it  is  therefore  affirmed. 

AffirmecL 
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Atchison,  Topeka  and  Santa  Ee  Railway  Company  v.  Waddell 

Brothers  et.  al. 

Decided  June  14,  1905. 

1. — ^Venne— Conneotlnff  Carriers — ^Plea  of  PrlYilegre. 

Where  freight  was  shipped  over  several  connecting  lines  under  a  contract 
limiting  the  liability  of  each  carrier  to  its  own  line  and  constituting  a  separate 
contract  with  each  of  them,  the  shipper  had  not  the  right  to  sue  one  of  them, 
for  damages  occurring  on  its  line  and  occasioned  by  it  alone,  in  a  county  where 
it  had  no  agent  and  through  which  its  line  did  not  extend,  and  its  plea  of 
privilege  should  have  been  sustained. 

2. — Jurisdiction — County  Court — ^Amount — Fraudulent  Allegation  of. 

Where  plaintiff  sued  in  the  County  Court  for  damages  to  cattle  during 
shipment,  and  the  undisputed  evidence  showed  that  he  had  previously  con- 
tracted to  sell  them  to  the  party  to  whom  they  were  shipped,  and  that  he 
received  from  such  purchaser  the  contract  price,  less  $100  deduction  for  in- 
juries in  the  transportation,  defendant's  plea  to  the  jurisdiction  setting  up 
that  the  allegation  of  a  larger  amount  of  damages  was  fraudulently  made, 
should  have  been  sustained. 

Appeal  from  the  County  Court  of  Mitchell.  Tried  below  before 
Hon.  L.  M.  Murphy. 

Ed.  J.  Hamner  and  J.  W.  Terry,  for  appellant. — 1.  In  order  to  main- 
tain suit  against  a  railroad  company  in  a  county  through  or  into  which 
it  does  not  operate  its  roaJ,  it  is  necessary  that  some  liability  growing 
out  of  the  contract  of  shipment  sued  on  shall  exist  against  a  con- 
necting carrier  in  the  shipment  which  operates  its  line  of  railroad 
in  the  county  where  the  suit  is  brought.  Bailroad  v.  Lynch,  79  S.  W. 
Bep.,  486;  Railroad  v.  Forbis,  79  S.  W.  Rep.,  1074. 

2.  Appellant  having  pleaded  under  oath  that  the  amount  in  contro- 
versy growing  out  of  the  causes  complained  of  by  appellees  could  in 
no  event  be  greater  than  $100,  and  that  appellees  knew  this  fact 
when  they  filed  their  petition,  and  that  the  amount  of  damages  as 
alleged  was  claimed  for  the  sole  and  only  purpose  of  conferring  juris- 
diction upon  the  County  Court,  when  it  otherwise  would  not  have  had 
same,  and  there  being  ample  evidence  to  sustain  this  plea,  the  court 
erred  in  refusing  to  submit  the  issue  to  the  jury  when  requested  to  do 
BO  by  appellant.    1  White  &  Willson's  Con.  Civ.  Cas.,  sec.  154. 

NEILL,  Associate  Justice. — W.  N.  and  T.  K  Waddell,  alleging 
they  were  partners,  sued  the  Texas  &  Pacific  Railway  Company,  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Company  and  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Company  in  the  County  Court  of  Midland  County 
for  damages  to  a  shipment  of  cattle  made  from  Odessa,  Texas,  to 
Fort  Worth,  Texas,  over  the  line  of  the  Texas  &  Pacific  Railway 
Company,  and  from  Fort  Worth  to  Kansas  City,  Missouri,  over  the 
lines  of  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company  and  appel- 
lant. Plaintiffs  alleged  that  the  Texas  &  Pacific  Railway  Company 
contracted  with  them  for  itself  and  its  codefondants  to  deliver  the 
shipment  of  cattle  to  the  Missouri  Pacific  Railway  Company  at  Kansas 
City,  Missouri,  to  be  from  thence  transported  by  said  company  arid  de- 
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livefed  at  Lexington,  MiBsouri;  that  the  cattle  were  injured  by  the 
negligence  of  defendants  in  transit,  to  plaintiffs'  damage  in  the  sum  of 
$450. 

The  Texas  &  Pacific  Railway  Company  answered  by  a  general  de- 
murrer, a  general  denial,  and  specially  denied  that  it  contracted  with 
plaintiffs  and  its  codefendants  to  deliver  the  cattle  to  the  Missouri 
Pacific  Bailway  Company  at  Kansas  City;  but,  on  the  contrary,  al- 
leged that  it  only  contracted  to  transport  the  cattle  over  its  own  line 
of  railroad,  and  that,  by  the  terms  of  the  contract,  its  liability  was 
limited  to  its  own  line. 

The  Gulf,  Colorado  &  Santa  Fe  Bailway  Company  plead  its  privilege 
of  being  sued  in  Galveston  County,  Texas,  and  afterwards,  in  the 
event  such  plea  should  not  be  sustained,  plead  matters  in  bar,  not 
necessary  to  mention  here. 

Appellant,  the  Atchison,  Topeka  &  Santa  Pe  Railway  Company, 
filed  a  plea  in  abatement  to  the  jurisdiction  of  the  court,  claiming 
its  privilege  of  being  sued  in  El  Paso  County.  In  this  plea  appellant 
alleged  that  it  is  a  foreign  corporation,  incorporated  under  the  laws 
of  Kansas ;'  that  it  operates  its  own  line  of  railway  through  the  Terri- 
tory of  Oklahoma  and  the  States  of  Kansas  and  Missouri,  but  does 
not  own  nor  operate  any  part  of  its  railroad  in  the  State  of  Texas, 
and  that  no  part  of  its  road  extends  into  Texas  or  in  any  county  there- 
of. That  it  does  operate,  under  a  lease  approved  by  the  Texas  Rail- 
road Commission^  the  railroad  of  the  Rio  Grande  and  El  Paso  Railway 
Company,  extending  from  the  boundary  line  of  the  State  of  Texas 
to  £1  Paso  in  the  State  of  Texas,  a  distance  of  20.19  miles;  that 
none  of  the  defendants  except  the  Texas  &  Pacific  Railway  Company, 
owned  or  operated  any  railroad  or  part  of  a  railroad  in  Midland  County, 
Texas,  nor  did  they  own  or  operate  any  railroad  in  said  county  when 
this  suit  was  filed,  nor  have  they  ever  owned  or  operated  any  railroad 
in  said  county.  That  the  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany is  doing  business  in  the  State  of  Texas  and  has  a  local  agent  in 
El  Paso  County,  Texas  (whose  name  is  given  in  the  plea),  and  has 
a  local  office  there  for  its  freight,  passenger,  and  traveling  freight  and 
passenger  agents,  whose  names  are  set  out  in  the  plea;  that  it  has  no 
office,  agency,  officer,  agent  or  representative  of  any  character  whatso- 
ever in  Midland  County,  and  never  had;  that  its  principal  office  is  not 
in  the  State  of  Texas,  but  at  Topeka  in  the  State  of  Kansas;  that 
said  defendant  is  not  sued  for  any  crime,  trespass  or  fraud  committed 
in  Midland  County,  Texas;  that  defendant  and  the  Texas  &  Pacific 
Railway  Company  are  not  partners  nor  agents,  and  no  relation  of  part- 
nership or  agency  of  any  character  whatever  exist  between  them,  and 
none  existed  at  the  time  of  the  shipment  involved  in  this  suit,  and  none 
has  ever  at  any  time  existed ;  that  the  shipment  involved  was  made  over 
defendant's  line  of  railroad  under  and  by  virtue  of  a  written  contract 
made  with  plaintiffs  about  November  6,  1903,  at  Fort  Worth  in  Tar- 
rant County,  Texas,  and  defendant  had  no  connection  whatever  with 
any  contract  made  by  the  plaintiffs  with  the  Texas  &  Pacific  Railway 
Company,  and  if  the  Texas  &  Pacific  Railway  Company  or  any  one 
else  made  or  executed  any  contract  with  plaintiffs  for  or  on  behalf 
of  defendant,  the  same  was  executed  without  its  authority;  that  this  is 
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not  a  suit  for  personal  property  or  the  recovery  thereof,  and  no  other 
ground  exists  under  the  laws  to  give  jurisdiction  to  try  this  case  as 
against  this  defendant  in  the  courts  of  Midland  County,  Texas,  and 
all  allegations  contained  in  the  pleadings  of  this  case  which  would  have 
the  effect  of  laying  venue  as  against  this  defendant  in  Midland  County, 
Texas,  are  untrue  and  were  falsely  and  fraudulently  made  for  the 
sole  purpose  of  giving  jurisdiction;  and  that  all  the  facts  stated  in  this 
plea  as  now  existing  existed  in  all  respects  the  same  at  the  time  of 
plaintiffs'  shipment  involved  in  this  case  and  have  so  existed  ever  since; 
that  it  appears  from  the  face  of  plaintiffs'  petition,  and  it  is  a  fact, 
that  no  part  of  the  cause  of  action  sued  on  and  no  act  of  this  defendant 
constituting  any  part  of  said  cause  of  action  ever  existed,  occurred, 
happened  or  transpired  in  Midland  County,  Texas,  but  the  same  en- 
tirely transpired  outside  the  limits  of  the  State  of  Texas;  that  plain- 
tiffs have  falsely  and  fraudulently  joined  in  this  suit  the  Texas  & 
Pacific  Railway  Company  as  defendant  with  this  defendant  for  the  sole 
and  only  purpose  of  endeavoring  to  secure  jurisdiction  of  the  person  , 
of  defendant  in  the  County  of  Midland  and  State  of  Texas;  that  it 
appears  from  plaintiffs'  petition  that  their  cause  of  action,  insofar  as 
it  relates  to  the  Texas  &  Pacific  Railway  Company,  is  not  within  the 
jurisdiction  of  this  court;  nor  did  this  defendant  or  its  codefendant, 
the  Gulf,  Colorado  &  Santa  Fe  Railway  Company,  have  any  connection 
or  relation  whatever  with  said  contract  out  of  which  arose  the  cause 
of  action  against  the  Texas  &  Pacific  Railway  Company,  and  it  further 
appears  from  said  petition  that  the  contract  out  of  which  arose  the 
cause  of  action  between  plaintiffs  and  this  defendant,  and  the  Gulf, 
Colorado  and  Santa  Fe  Railway  Company,  was  and  is  entirely  inde- 
pendent of  and  disconnected  with,  having  no  relation  to,  the  contract 
between  plaintiffs  and  the  Texas  &  Pacific  Railway  Company  out  of 
which  arose  the  cause  of  action  against  this  defendant.  This  plea  was 
duly  verified  by  affidavit. 

The  plea  of  privilege  having  been  submitted  to  the  court  and  evi- 
dence heard  thereon,  was  overruled,  as  well  as  the  plea  of  privilege 
of  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company.  After  the  pleas 
of  privilege  were  heard  and  overruled  by  the  court,  the  two  last  named 
railway  companies  filed  a  plea  under  oath  to  the  jurisdiction  of  the 
court  in  which  they  alleged  that  the  amount  in  controversy  was  less 
than  $200,  and  that  the  allegations  laying  the  damages  at  a  greater 
amount  were  falsely  and  fraudulently  made  for  the  purpose  of  giving 
the  court  jurisdiction.  These  two  railway  companies  then  answered 
by  special  exceptions  and  pleas  in  bar  of  plaintiffs'  action.  The 
case  was  tried  before  a  jury  which  returned  a  verdict  in  favor  of 
plaintiffs  against  appellant  for  $100,  with  interest  at  six  percent  from 
November  13,  1902.  The  jury  also  returned  a  verdict  in  favor  of 
the  Texas  &  Pacific  Railway  Company  and  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company.  From  the  judgment  entered  against  appellant 
on  the  verdict,  this  appeal  is  prosecuted. 

The  undisputed  evidence,  shown  by  the  bill  of  exceptions  taken 
to  the  action  of  the  court  in  overruling  appellant's  plea  of  privilege, 
establishes  beyond  a  doubt  all  the  allegations  in  said  plea.  It  is  like- 
wise shown  by  the  uncontradicted  evidence  that  the  contract  made 
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between  plaintiflPs  and  the  Texas  &  Pacific  Railway  Company  was  in 
writing  and  was  made,  as  shown  upon  its  face,  by  said  railway  com- 
pany for  itself  alone,  and  in  no  way  bound  or  affected  appellant.    This 

I  contract  only  bound  the  Texas  &  Pacific  Railway  Company  to  transport 
the  cattle  from  Odessa  to  Fort  Worth,  Texas,  and  there  deliver  them 
to  its  connecting  carriers,  and  limited  its  liability  to  such  damages 
as  might  occur  on  its  own  line  of  railway.  No  damages  were  shown, 
nor  was  there  any  evidence  tending  to  show  any,  to  have  occurred  on  the 
line  of  the  Texas  &  Pacific  Railway  Company.  The  cattle  were  safely 
transported  by  it  to  Fort  Worth  without  delay  and  there  delivered 
to  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company.  There  was, 
however,  evidence  of  a  few  hours'  delay  at  Fort  Worth  in  transferring 
the  shipment  from  the  Texas  &  Pacific  Railway  Company  to  the  Gulf, 
Colorado  &  Santa  Fe,  but  there  is  no  evidence  tending  to  show  that 
any  damages  were  occasioned  by  it.  The  cattle  were  then  transported, 
without  delay  or  any  injury  or  damage,  by  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company  to  Purcell,  its  terminus,  in  the  Indian  Terri- 
tory, and  there  delivered  to  appellant  railway  company.  Prom  Purcell 
they  were  transported  with  reasonable  dispatch,  and  without  damage 
or  injury,  to  Kansas  City,  Missouri.  But  instead  of  delivering  them 
there,  as  it  should  have  done,  to  the  Missouri  Pacific  Railway  Com- 
pany to  be  transported  to  Lexington,  Missouri,  they  were  carried  by 
appellant  from  Kansas  City  to  Lexington  Junction,  which  is  on  the 
opposite  side  of  a  large  river  from  Lexington,  where  they  were  held 
for  about  two  days  and  then  carried  back  by  appellant  to  Kansas  City, 
and  afterwards  delivered  to  the  Missouri  Pacific  Railway  Company, 
as  should  have  been  done  at  first,  for  transportation  to  Lexington. 

-  They  were  transported  by  the  last  named  company  to  Lexington  and 
there  delivered  to  Walter  B.  Waddell,  to  whom  plaintiffs  had  sold  the 
cattle  prior  to  the  date  of  their  shipment  from  Odessa,  at  $20  per  head, 
and  who  paid  plaintiffs  the  full  purchase  price,  less  $100.  The  $100 
deducted  from  the  purchase  price  was  on  account  of  damages  occa- 
sioned by  the  negligence  of  appellant  in  failing  to  deliver  them  to  the 
Missouri  Pacific  Railway  Company  when  they  arrived  at  Kansas  City 
for  transportation  to  Lexington.  There  was  no  testimony  reasonably 
tending  to  show  that  the  cattle  were  damaged  while  in  possession  of 
defendants  in  a  greater  sum,  and  this  damage  is  shown  by  the  undis- 
puted testimony  to  have  resulted  from  appellant's  negligence  in  the 
State  of  Missouri,  and  that  neither  of  its  codefendants  were  in  any  way 
responsible  or  liable  for  it. 

Conclusions  of  Law.  In  view  of  the  decision  of  the  Supreme  Court 
in  Texas  &  Pacific  Railway  Company  v.  Lynch,  75  S.  W.  Rep.,  486, 
and  of  the  opinion  of  the  Court  of  Civil  Appeals  of  the  Second  District 
in  Atchison,  Topeka  &  Santa  Fe  Railway  Company  v.  Forbis,  79  S. 
W.  Rep.,  1047,  we  are  of  the  opinion  that,  upon  the  undisputed  evidence, 
appellant's  plea  of  privilege  should  have  been  sustained  by  the  trial 
court  and  the  cause  as  to  it  dismissed.  We  will  say,  however,  that  we 
do  not  clearly  perceive  the  distinction  sought  to  be  drawn  by  the 
Court  of  Civil  Appeals  of  the  Second  District  between  the  cases  cited 
Vol.  XL.  Civil-S. 
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and  the  case  of  Atchison,  Topeka  &  Santa  Fe  Railway  Company  v. 
Williams,  86  S.  W.  Rep.,  38.  It  certainly  was  never  contemplated  that 
a  defendant  could  be  deprived  of  the  privilege,  vouchsafed  him  by  the 
law,  of  being  sued  in  the  county  of  his  domicile  by  reason  of  allegations 
by  the  plaintiff,  known  by  him  to  have  no  foundation  in  fact,  and  fraud- 
ulently made  for  the  sole  purpose  of  conferring  jurisdiction  where  none 
exists  and  of  depriving  the  defendant  of  a  privilege  guaranteed  him 
by  the  law. 

Appellant's  plea  to  the  jurisdiction  of  the  subject  matter  also  should 
have  been  sustained.  For  appellees  were  only  entitled  to  such  compen- 
sation, as  damages,  as  would  make  them  whole.  This  could  not  exceed 
the  $100  and  interest  thereon,  which  they  lost  on  the  contract  of  sale. 
St.  Louis  &  S.  F.  R.  R.  Co.  v.  McDurmitt  Grain  Co.,  13  Texas  Ct. 
Rep.,  125. 

Because,  upon  the  undisputed  evidence,  the  trial  court  should,  under 
the  law,  have  sustained  appellant's  pleas  of  privilege  and  to  the  jurisdic- 
tion of  the  subject  matter,  its  judgment  against  appellant  is  reversed  and 
the  cause  as  to  it  dismissed.  The  judgment  in  favor  of  the  Texas  & 
Pacific  Railway  Company  and  the  Gulf,  Colorado  &  Santa  Fe  Railway 
Company  is  affirmed. 

Reversed  and  dismissed. 


Missouri,  Kansas  and  Texas  Railway  Company  op  Texas  v. 
George  H.  Russell. 

Decided  June  14,  1905. 

1. — Cattle  Shipment — ^Evidence  Showing  Injury  to  Cattle. 

Evidence  of  injuries  to  cattle  during  shipment  considered,  and  held  to 
sufficiently  show  that  they  resulted  from  the  negligence  of  the  carrier,  and  to 
warrant  the  amount  of  damages  awarded  therefor. 

8. — Same — ^Evidence — Statements  of  Agent — ^Admission  Againit  Interest. 

A  statement  by  the  conductor  of  the  train  then  transporting  plaintiff's  cat- 
tle, that  the  engine  was  defective,  and  that  he  knew  he  could  not  get  far  with 
it,  was,  since  he  was  an  agent  of  the  defendant  company,  admissible  as  an  ad- 
mission against  interest.  Even  if  it  was  hearsay,  there  was  no  prejudicial  error 
in  admitting  it,  the  defective  condition  of  the  engine  being  shown  by  other  un- 
disputed evidence. 

8. — Practice  on  Appeal — Objections  to  Evldenoe — ^Proposition  Variant. 

An  objection  made  to  evidence  as  to  the  value  of  certain  cattle,  ''that  the 
witness  was  testifying  to  his  opinion,  and  not  as  to  facts,"  will  not  serve  on  ap- 
peal as  a  predicate  for  the  proposition  that  "it  was  error  for  the  court  to  per- 
mit the  witness  to  testify  what  the  market  value  of  said  cattle  would  be,  if  in  good 
condition,  for  the  reason  that  defendant  is  not  responsible  for  the  depreciation 
in  weight  and  appearance  of  cattle  naturally  resulting  from  being  transported," 
since  only  such  objections  as  were  presented  in  the  trial  court  and  stated  in  the 
bill  of  exceptions  will  be  considered. 

Appeal   from   the   District    Court   of   Cooke.     Tried   below   before 
Hon.  D.  E.  Barrett. 

Eldridge  &  Midkiff,  for  appellant. 
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Culp  dc  Oiddingg,  for  appellee. 

NEILL,  AssociATB  Justice. — This  suit  was  brought  by  appellee 
against  appellant  to  recover  damages  to  a  shipment  of  cattle.  The 
plaintiff  alleged  that  the  cattle  were  injured  while  being  transported 
by  defendant  from  Gainesville  to  Wichita  Falls,  by  being  "subjected 
to  great,  unnecessary  and  unusual  violence  or  rough  treatment  occa- 
sioned by  defendant's  agents  in  operating  its  train  and  to  the  defective 
and  worn  out  condition  of  its  engine,  cars  and  machinery  and  other 
causes  unknown  to  plaintiff,  and  peculiarly  within  the  knowledge  of 
defendant.^' 

The  defendant  after  a  general  denial,  answered  that  the  alleged 
injuries  to  the  cattle  were  caused  by  the  negligence  of  plaintiff  and 
those  representing  him  in  carelessly  handling  said  cattle  and  bad  treat- 
ment of  same  by  plaintiff;  that,  if  the  cattle  were  injured,  such  in- 
juries resulted  from  their  inherent  vice  and  from  their  hooking  and 
injuring  one  another;  that  the  injuries  to  the  cattle  and  the  death  of 
some  were  caused  by  plaintiff  negligently  treating  them  to  an  appli- 
cation of  Beaumont  oil  at  Gainesville  and  by  cold  weather  and  starva- 
tion. 

The  trial  of  the  case,  which  was  before  a  jury,  resulted  in  a  judgment 
In  favor  of  plaintiff  for  $1,449.76. 

Conclusions  of  Fact.  In  the  latter  part  of  October,  1902,  the  plaintiff 
shipped  one  hundred  and  eighty-one  head  of  high  grade  Durham  cat- 
tle from  Taylor  to  Washburn,  Texas.  En  route  to  their  destination 
they  were  to  be  transported  over  defendant's  road  from  Taylor  to  Wichita 
Falls,  Texas,  and  from  there  on,  by  the  Ft.  Worth  and  Denver  City  Rail- 
way Company,  They  were  delivered  by  plaintiff  to  defendant  at  Tay- 
lor in  good  condition,  and  defendant  railway  company  entered  into  a 
written  contract  with  him  to  carry  them  from  there  over  its  line  of 
road  to  Wichita  Falls.  The  contract  limited  its  liability  to  damages 
occurring  on  its  own  line  of  railway. 

When  the  cattle  reached  Gainesville,  Texas,  they  were  dipped  in 
Beaumont  oil  for  the  purpose  of  cleaning  them  from  ticks,  a  method 
recommended  and  approved  by  United  States  authorities.  The  evidence 
shows  that  in  dipping,  or  in  making  the  application  of  oil,  they  were 
carefully  handled  and  in  no  way  injured.  The  cattle  remained  at 
Gainesville  ten  or  twelve  days  and  were  in  good  flesh  and  first  class 
condition,  with  the  exception  of  a  calf,  worth  $25,  which  had  been 
killed  before  they  arrived  there.  The  cattle  were  reloaded  on  defendant's 
train  at  Gainesville  about  9  or  10  o'clock  at  night  and  reached  Muenster, 
a  distance  of  about  fourteen  miles,  next  morning  about  3 :30  o'clock. 

The  evidence  shows  that  the  engine  which  pulled  the  train  there 
from  Gainesville  was  in  a  bad  condition  and  leaked  so  as  to  render  it  so 
weak  that  it  could  hardly  draw  the  train.  For  this  reason  it  was  con- 
tinually backing,  so  as  to  get  a  start,  and  suddenly  pulling  ahead, 
causing  a  jerking  of  the  cars  which  frequently  threw  a  great  many  of 
the  cattle  down,  bruising  and  injuring  them  and  crippling  some.  This 
was  continually  occurring  between  Gainesville  and  Muenster.  When 
the  train  reached  that  place  it  had  to  wait  there  two  or  three  hours 
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for  another  engine  to  carry  it  to  Wichita  Falls.  When  it  reached  there 
a  great  many  of  the  cattle  were  down.  They  were  carried  from  there 
over  the  Ft.  Worth  &  Denver  to  Washburn,  their  destination.  While 
being  transported  by  tiiat  road  from  Wichita  Falls  there  was  no  unusual 
jerking  of  the  cars,  or  rough  handling  of  the  cattle,  nor  any  delay  nor 
anything  reasonably  calculated  to  injure  them.  When  they  arrived  at 
their  destination  they  were  in  a  very  bad  condition,  many  of  them  being 
badly  bruised,  some  with  their  hips  knocked  down  and  eyes  knocked 
out.  And  on  account  of  their  injuries  a  very  valuable  Durham  bull 
died  next  day,  and  eight  cows  and  fifteen  yearlings  died  in  conse- 
quences of  the  injuries  occasioned  them  by  defendant's  negligence,  within 
fifteen  days  afterwards.  A  large  percent  of  those  which  did  not  die 
were  more  or  less  injured. 

The  evidence  is  sufficient  to  show  that  the  damages  caused  plaintiff 
by  the  negligence  of  defendant  in  transporting  his  cattle  over  its  line 
of  road  amounted  to  $1,449.75,  and  that  none  of  this  damage  was 
caused  or  resulted  in  any  way  from  any  of  the  acts  or  things  plead 
by  defendant  in  its  answer. 

Conclusions  of  Law.  il.  Our  conclusions  of  fact  dispose  of  the  first, 
second  and  third  assignments  of  error,  which  complain  of  the  insuffi- 
ciency of  the  evidence  to  support  the  verdict.  If  the  testimony  of  the 
plaintiff  and  his  witnesses  is  true  (and  this  was  a  matter  for  the  jury 
and  not  for  us  to  determine),  the  evidence  is  amply  sufficient  to  show 
that  the  injuries  inflicted  upon  the  cattle  were  caused  by  the  negli- 
gence of  the  defendant  on  its  line  of  road,  and  that  the  amount  of  dam- 
ages found  by  the  jury  accruing  to  plaintiff  by  reason  of  such  negli- 
gence, is  not  excessive. 

2.  The  plaintiff  testified  that  at  Muenster  he  asked  the  conductor 
why  he  started  out  with  that  engine,  and  that  he  replied  they  had  to 
go  with  whatever  they  started  out  with,  and  admitted  that  he  knew 
that  he  could  not  get  far  with  it.  This  was  objected  to  by  defendant 
*'on  the  ground  that  the  conversation  with  the  conductor  was  hearsay.'* 
The  court  overruled  the  objection,  and  to  its  action  in  doing  so  and  in 
admitting  the  testimony,  the  defendant  excepted  and  has  assigned  er- 
ror. We  are  inclined  to  think  that  this  assignment  is  not  well  taken. 
The  conductor  was  the  agent  of  defendant  in  charge  of  the  train  when 
he  made  the  statement,  and  his  knowledge  of  the  condition  of  the 
engine  when  it  started  out,  it  seems  to  us,  was  the  knowledge  of  his 
principal,  and  his  admission  that  he  knew  the  condition  of  the  engine 
was  admissible  in  evidence  as  an  admission  against  interest.  Telephone 
Co.  V.  Prince,  36  Texas  Civ.  App.,  462,  82  S.  W.  Rep.,  327;  Standefer 
V.  Aultman,  30  Texas  Civ.  App.,  160,  78  S.  W.  Rep.,  652;  Cooper  v. 
Brittain,  74  S.  W.  Rep.,  91;  Plotz  v.  Miller,  61  S.  W.  Rep.,  176.  But 
if  it  should  be  conceded  that  the  court  should  have  excluded  such 
testimony  upon  the  ground  that  it  was  hearsay,  we  are  unable  to  see 
how  the  defendant  was  injured  by  it.  The  undisputed  evidence  shows 
that  the  engine  was  defective  and  unable,  from  the  time  it  started  from 
Gainesville  until  it  was  relieved  by  another  engine  at  Muenster,  to 
efficiently  draw  the  train,  and  that  by  reason  of  its  defective  condition 
the  cars  in  which  the  cattle  were  loaded  were  so  jerked  about  as  to 
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cause  their  injuries.  The  defendant  was  a  common  carrier  and,  as  such, 
is  regarded  by  the  law  as  a  practical  insurer  of  the  safe  carriage  of  the 
goods  against  all  loss  of  whatever  kind^  with  certain  exceptions,  the 
only  one  of  which,  having  any  application  in  this  case,  is  such  losses 
as  might  arise  from  the  inherent  nature  of  livestock.  It  not  being  shown 
that  the  injury  to  the  cattle  arose  from  their  nature,  and  it  appearing 
that  defendant^  in  furnishing  a  defective  engine,  failed  to  provide  all 
suitable  means  for  their  transportation,  and  that  such  failure  was  the 
cause  of  the  damage,  the  testimony  which  is  made  the  subject  of  this 
assignment  could  in  no  way  have  prejudiced  appellant.  Hutchison 
on  Carriers,  sees.  170ap218;  Texas  &  P.  By.  Co.  v.  Snyder,  86  S.  W. 
Bep.,  1041. 

3.  The  witness,  F.  L.  Hill,  having  testified  that  he  was  acquainted 
to  a  certain  extent  with  the  market  value  of  plaintiff's  class  of  cattle 
at  Washburn  at  the  time  they  arrived  there,  was  then  asked  by  plaintiff's 
counsel  to  state  what  in  his  opinion  was  the  fair  market  value  of  the 
cattle  in  question  at  that  place  in  good  condition,  and  answered,  "I 
think  $75  for  those  cows  would  have  been  very  reasonable.'*  The 
question  and  answer  of  the  witness  was  objected  to  by  defendant  on 
the  ground  ^^that  the  witness  was  testifying  to  his  opinion  and  not  as 
to  facts."  The  admission  of  the  testimony  is  assigned  as  error ;  and  the 
proposition  asserted,  is  that  "it  was  error  for  the  court  to  permit  the 
witness  to  testify  what  the  market  value  of  said  cattle  would  be  if  in 
good  condition,  for  the  reason  that  defendant  is  not  responsible  for  the 
depreciation  in  weight  and  appearance  of  cattle  naturally  resulting 
from  being  transported."  It  will  be  observed  that  the  objection  here 
urged  to  the  admission  of  the  testimony  is  different  from  that  made 
in  the  trial  court.  The  rule  is,  when,  on  appeal,  an  assignment  of  er- 
ror is  predicated  upon  the  admission  of  testimony,  only  such  objections 
as  were  presented  in  the  trial  court  and  stated  in  the  bill  of  exceptions 
will  be  considered.  City  of  Austin  v.  Forbis,  86  S.  W.  Bep.,  31 ;  Texas 
&  Pacific  By.  Co.  v.  Birdwell,  86  S.  W.  Bep.,  1068.  As  therefore  the 
proposition  can  not  be  considered,  and  as  it  is  the  only  one  advanced 
under  the  assignments  of  error,  it  will  be  overruled.  This  also  dis- 
poses of  appellant's  fifth,  sixth  and  seventh  assignments  of  error,  which, 
like  this  one,  interpose,  for  the  first  time  on  appeal,  objections  to  the 
admission  of  testimony  different  from  what  the  bills  of  exception  show 
were  made  in  the  court  below. 

There  is  no  error  requiring  the  reversal  of  the  judgment  and  it  is 
affirmed. 

Affirmed, 

Writ  of  error  refused. 
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A.  H.  WoRDEN  V.  H.  W.  Pruter,  Receiver. 

Decided  June  15,  1005. 

Beoeiyership — ^Applioatlon — ^When  Jurisdiotion  Attaohei— Attachment  Lien. 

Where  a  petition  asking  the  appointment  of  a  receiver  was  presented  to 
the  District  Judge  at  11  o'clock  a.  m.,  and  he  endorsed  thereon  (the  exact 
time  not  appearing)  an  order  directing  the  clerk  of  court  to  issue  notice  to 
the  defendant  to  appear  before  him  at  a  designated  time,  the  jurisdiction  had 
attached  as  against  an  attachment  from  another  court  which  was  levied  on 
defendant's  property  at  11:30  a.  m.,  and  which  created  no  lien  because  the 
property  was  then  in  cu8todia  legis. 

Appeal  from  the  District  Court  of  Liberty.  Tried  below  before  Hon. 
L.  B.  Hightower. 

Stevens  &  Pickett  and  W,  W.  King,  for  appellant. — ^Where  a  court  has 
acted  upon  an  application  for  the  appointment  of  a  receiver,  in  such 
way  as  to  indicate  that  it  has  determined  to  investigate  the  matter,  and 
may  appoint  a  receiver  at  some  future  time,  the  property  is  at  once 
considered  in  the  custody  of  the  law,  and  not  liable  to  process  of  any 
other  court,  pending  such  investigation.  Biesner  v.  Gulf,  C.  &  S.  P. 
Ry.  Co.,  89  Texas,  656;  City  Nat.  Bank  v.  Merchants'  Nat.  Bank,  27 
S.  W.  Rep.,  851 ;  Railway  v.  Lewis,  81  Texas,  1 ;  Ellis  v.  Ice  Co.,  86 
Texas,  109;  Atlas  Bank  v.  Bank,  23  Pick.,  480;  Hubbard  v.  Bank,  Met., 
340;  Trust  Co.  v.  Railway,  6  Biss.,  198;  Gaylord  v.  Railway,  6  Biss., 
286;  High  on  Receivers,  sec.  50,  p.  38;  Gluck  &  Becker  on  Receivers, 
sec.  30,  p.  ^^',  Adams  v.  Mercantile  Trust  Co.,  66  Fed.  Rep.,  617; 
Chittenden  v.  Brewster,  2  Wall.,  191;  Moran  v.  Sturgiss,  164  U.  S., 
256;  Shields  v.  Coleman,  157  U.  S.,  168;  Wiswall  v.  Sampson,  14  How., 
52 ;  Walling  v.  Miller,  108  N.  Y.,  173. 

Marshall  &  Dabney,  for  appellee. — The  court  did  not  err  in  fore- 
closing appellee's  attachment  lien  on  the  property,  the  lien  was  acquired 
at  11 :30  o'clock  a.  m.,  and  the  District  Court  of  Bexar  County  did  not 
assume  jurisdiction  and  custody  of  the  property  until  the  filing  of 
the  petition  asking  for  the  appointment  of  a  receiver  with  the  court's 
order  thereon, 'to  wit,  1:14  o'clock  p.  m.,  and  therefore  appellee  acquired 
an  attachment  lien  on  the  property  one  hour  and  forty  minutes  before 
the  jurisdiction  of  the  District  Court  of  Bexar  County  attached.  Riesner 
v.  Railway  Co.,  89  Texas,  656;  Van  Alstyne  v.  Cook,  25  N.  Y.,  489; 
Varnum  v.  Hart,  119  N.  Y.,  101;  Conley  v.  Deere,  11  Lea.,  274;  In  re 
Berry,  26  Barb.,  55;  Deeming  v.  New  York  Marble  Co.,  12  Abl.  Pr., 
66;  High  on  Receivers  (3d  ed.),  sec.  152;  Smith  on  Receivers,  p.  200. 

» 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit  in 
the  District  Court  of  Liberty  County  against  the  Raywood  Rice  Com- 
pany, a  corporation  organized  under  the  laws  of  this  State,  to  recover 
a  debt  for  $1,092.58.  The  suit  was  filed  on  April  25,  1904,  and  there- 
after on  the  same  day  a  writ  of  attachment  was  issued  on  application 
of  plaintiff  and  was  levied  upon  property  of  the  defendant  at  11 :30  a. 
m.,  of  said  day.    At  11  o'clock  a.  m.,  on  the  same  day  other  creditors 
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of  the  defendant  corporation  presented  to  Judge  Edward  Dwyer,  judge 
of  the  District  Court  of  Bexar  County,  a  petition  praying  for  the  ap- 
pointment of  a  receiver  for  said  corporation.  After  considering  this 
petition  Judge  Dwyer  endorsed  thereon  the  following  order: 

"In  chambers,  April  26,  1904.  The  clerk  of  this  court  is  directed  to 
issue  forthwith  a  notice  to  the  defendants  herein  to  appear  before  me  in 
chambers  on  Thursday,  the  6th  day  of  May,  1904,  at  10  o'clock  a.  m., 
then  and  there  to  show  cause,  if  any  they  have,  why  a  receiver  should 
not  be  appointed  as  prayed  for. 

(Signed)  Edw.  Dwyer,  Judge  Thirty-seventh  Judicial  District  of 
Texas." 

The  petition,  with  the  endorsement  thereon,  was  filed  with  the  clerk 
of  the  District  Court  of  Bexar  County  on  April  26,  1904,  at  1 :14  p.  m. 
The  exact  time  at  which  the  order  of  the  court  endorsed  on  this  petition 
was  made  is  not  shown.  Appellee  had  no  notice  at  the  time  the  writ  of 
attachment  was  levied  that  a  petition  for  a  receivership  had  been  pre- 
sented to  the  judge  of  the  District  Court  of  Bexar  County. 

At  the  hearing  on  May  5,  1904,  the  prayer  of  the  petition  was  granted 
and  appellant  was  appointed  receiver  and  qualified  as  such.  Thereafter 
appellant  intervened  in  this  suit  and  sought  to  recover  possession  of 
the  property  levied  on  under  the  writ  of  attachment  and  resisted  the 
establishment  and  foreclosure  of  appellee's  asserted  attachment  lien 
thereon. 

The  trial  in  the  court  below  without  a  jury  resulted  in  a  judgment 
in  favor  of  the  plaintiff  against  the  defendant  for  the  amount  of  his 
debt  and  against  the  defendant  and  intervenor  foreclosing  the  attach- 
ment lien  upon  the  property,  but  directing  that  said  judgment  of  fore- 
closure be  enforced  through  the  District  Court  of  Bexar  County  in  which 
said  receivership  proceedings  are  pending.  From  this  judgment  the 
intervenor  Worden  prosecutes  this  appeal. 

Under  appropriate  assignments  of  error  appellant  contends  that  the 
trial  court  erred  in  holding  that  appellee  acquired  a  lien  upon  the 
property  by  the  levy  of  the  writ  of  attachment  because  at  the  time  said 
levy  was  inade  the  application  for  the  appointment  of  a  receiver  for 
the  defendant  corporation  was  pending  before  the  judge  of  the  District 
Court  of  Bexar  County,  and  the  jurisdiction  of  said  court  having 
thereby  attached,  the  property  of  the  defendant  was  in  custodia  legis 
and  therefore  no  lien  was  created  by  the  levy  of  the  writ  of  attachment. 

It  is  a  well  settled  general  rule  that  when  the  jurisdiction  of  a  court 
once  attaches  to  the  subject  matter  of  litigation  it  becomes  exclusive 
for  all  purposes  necessary  to  the  accomplishment  of  the  object  of  the 
suit,  and  thereafter  while  said  suit  is  pending  the  jurisdiction  of  other 
courts  over  said  subject  matter  can  not  be  called  into  exercise,  even 
though  they  have  general  concurrent  jurisdiction  with  the  court  in 
which  the  suit  is  pending. 

The  strict  enforcement  of  this  rule  is  necessary  to  prevent  conflicts 
between  courts  of  concurrent  jurisdiction,  and  it  has  been  uniformly 
recognized  and  followed  by  the  courts  of  this  State,  the  only  difficulty 
in  its  enforcement  being  the  determination  of  the  question  as  to  when 
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the  jurisdiction  of  the  court  attaches  to  the  subject  matter  of  the 
particular  suit. 

In  the  case  of  Hiesner  v.  Kailway  Co.,  89  Texas,  656,  our  Supreme 
Court  held  that  the  jurisdiction  of  the  court  in  which  an  application 
for  the  appointment  of  a  receiver  for  a  railroad  had  been  presented  to 
the  judge  attached  when  the  judge  had  acted  upon  the  application  in 
such  way  as  to  indicate  that  he  had  determined  to  investigate  the  matter 
and  might  at  some  future  date  appoint  a  receiver.  In  that  case  the 
only  action  taken  by  the  judge  from  which  the  jurisdiction  of  the  court 
was  held  to  have  attached  was  to  order  the  application  filed.  It  is  true 
the  application  was  in  fact  filed  under  the  order  of  the  court  before  the 
levy  of  the  writ  of  garnishment  under  which  the  lien  adverse  to  the 
title  of  the  receiver  was  asserted,  but  the  fact  of  the  filing  was  only  con- 
sidered material  as  showing  that  the  judge  had  acted  upon  the  petition 
in  a  way  indicating  that  he  had  assumed  jurisdiction  of  the  subject 
matter  of  the  suit.  If  the  act  of  the  judge  in  ordering  a  petition  for 
the  appointment  of  a  receiver  filed  should  be  considered  a  sufficient 
assumption  of  jurisdiction  to  exclude  that  of  other  courts  over  the 
subject  matter  of  the  suit  it  necessarily  follows  that  the  endorsement  on 
a  petition  of  an  order  setting  a.  day  for  its  hearing  would  have  a  like 
efEect. 

The  agreed  statement  in  the  record  showing  the  act  of  the  judge 
after  the  petition  for  a  receiver  was  presented  to  him  is  as  follows: 
'The  application  was  delivered  to  the  judge  at  11  o^clock,  a.  m.,  April 
25,  1904,  and  the  following  fiat  entered  thereof :  'In  chambers,  April 
25,  1904.  The  clerk  of  this  court  is  directed  to  issue  forthwith  a  notice 
to  the  defendants  herein  to  appear  before  me  in  chambers  on  Thursday 
the  6th  day  of  May,  1904,  at  10  o'clock,  a.  m.,  then  and  there  to  show 
cause,  if  any  they  have,  why  a  receiver  should  not  be  appointed  as 
prayed  for. 

Edw.  Dwyer,  Judge  of  the  Thirty-seventh  Judicial  District  of  Texas. 
''And  said  petition  was  delivered  to  the  clerk  by  the  judge  and  filed  by 
the  clerk  at  1 :14  p.  m.  on  April  25,  1904." 

We  think  the  reasonable  inference  from  this  statement  is  that  the 
judge  examined  the  petition  at  once  and  made  his  order  thereon,  and 
it  certainly  shows  that  the  judge  was  at  least  considering  the  petition 
from  the  time  it  was  presented  to  him.  We  think  the  jurisdiction  of 
the  District  Court  of  Bexar  County  attached  to  the  subject  matter  of 
the  suit  from  the  time  the  judge  of  said  court  began  an  examination 
of  the  petition  for  the  purpose  of  determining  whether  he  would  appoint 
a  receiver.  The  act  of  receiving  and  considering  the  petition  was  an 
assumption  of  jurisdiction  over  the  subject  matter  of  the  suit,  and  the 
order  thereafter  made  appointing  a  receiver  related  back  to  the  time 
when  the  judge  began  the  consideration  of  the  petition. 

Such  being  our  conclusion,  appellant's  assignment  of  error  must  be 
sustained  and  the  judgment  of  the  court  below  foreclosing  an  attach- 
ment lien  in  favor  of  appellee  upon  the  property  in  controversy  reversed 
and  judgment  here  rendered  in  favor  of  appellant,  and  it  is  so  ordered. 

Reversed  and  rendered. 

Writ  of  error  refused.     . 
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J.  M.  HooPEs  ET  AL.  V.  Mart  N.  Mathis,  Executrix. 

Decided  June  17,  1905. 

1. — Commimity   Property — Pretnmption — ^Burden   of   Proof. 

Property  purchased  during  the  marriage  is  presumed  to  belong  to  the 
community,  and  the  burden  of  proof  is  on  the  party  asserting  the  contrary. 

2. — ^Husband  and  Wife— Partnership. 

Where  a  husband  and  wife  acted  in  a  partnership  relation  in  the  pur- 
chase of  banlc  stock  her  interest  ceased  to  be  separate  estate,  and  the  tiu^ 
band  became  her  debtor  to  the  extent  of  her  separate  funds  used  in  the 
purchase. 

8.— Same— Traoing  Separate  Property  of  Wife— nutations— Bank  Stoek. 

Where  there  was  a  joint  investment  in  bank  stock  of  separate  funds  of 
the  husband  and  wife,  it  devolved  on  the  wife's  heirs,  claiming  through  her, 
to  trace  the  stock  through  mutations  it  had  undergone  and  show  that  her 
separate  funds  actually  went,  in  part  at  least,  to  the  acquisition  of  the  par- 
ticular stock  claimed  by  such  heirs,  and  which  had  been  levied  on  as  the 
property  of  the  husband.  Evidence  held  not  to  identify  any  part  of  the  stock  - 
in  controversy  as  the  separate  property  of  the  wife. 

Appeal  from  the  District  Court  of  Aransas.  Tried  below  before  Hon. 
Stanley  Welch. 

J,  E,  Elgin,  Stayton  £  Berry  and  John  C,  Beasley,  for  appellants. — 
The  152  shares  of  bank  stock  of  the  par  value  of  $100  per  share  having 
been  purchased  for  $15,200,  of  which  $5,000  was  the  separate  funds 
of  Mrs.  Hoopes,  invested  for  her  benefit,  and  $10,200  was  the  separate 
funds  of  J.  M.  Hoopes,  the  said  Hoopes  and  wife  owned  and  held  the 
stock  as  tenants  in  common,  each  having  an  undivided  interest  in  pro- 
portion to  the  purchase  money  respectively  invested ;  and  the  disposition 
by  Hoopes  of  all  of  said  stock  save  48  shares,  by  sale  and  otherwise, 
without  authority  from  his  wife,  and  for  his  own  account,  and  in  no 
respect  for  her  account,  would  in  effect  be  a  partition  of  such  common 
property,  and  the  remainder  in  its  entirety  would  belong  to  Mrs.  Hoopes, 
as  of  her  separate  estate.  Read  v.  Allen,  56  Texas,  193;  McKay  v. 
Treadwell,  8  Texas,  180;  68  Texas,  81;  73  Texas,  196;  56  Texas,  193; 
Freeman  on  Co-Ten.,  sees.  182,  183,  252;  17  Am.  and  Eng.  Ency.  liaw, 
672,  712. 

W.  H.  Baldwin  and  0,  B.  Scoii,  for  appellee. — 1.  In  order  for  the 
heirs  of  the  wife  to  prevail  as  against  the  judgment  creditor  of  the 
husband,  who  has  levied  an  execution  on  bank  stock,  which  bank  stock 
is  in  the  name  of  the  husband,  they  must  show  that  the  stock  so  levied 
upon  was  purchased  with  the  separate  property  of  the  wife.  Epperson 
V.  Jones,  65  Texas,  429 ;  Smith  v.  Bailey,  66  Texas,  554. 

2.  The  presumption  that  property  purchased  during  the  marriage 
is  community  property  is  very  cogent;  and  can  only  be  repelled  by  clear 
and  conclusive  proof,  that  it  was  with  the  individual  money  or  property 
of  one  of  the  partners.  Whore  the  property  has  not  been  preserved  in 
specie  or  in  kind,  but,  as  in  this  case,  has  undergone  mutation  and 
changes,  it  is  indispensable,  to  maintain  its  separate  character,  that  it 
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be  clearly  and  indisputably  traced  and  identified.  Chapman  v.  Allen, 
15  Texas,  283;  Schmeltz  v.  Garey,  49  Texas,  61;  Philipowski  v.  Spencer, 
63  Texas,  609;  Schmeidt  v.  Huppmann,  73  Texas,  115. 

3.  Carrie  Hoopes  was  simply  a  creditor  of  her  husband,  J.  M. 
Hoopes,  and  had  no  greater  right  to  the  bank  stock  levied  upon  under 
either  execution  than  any  other  creditor  of  J.  M.  Hoopes.  Purdon  v. 
Boyd,  82  Texas,  135;  Cox  v.  Miller,  54  Texas,  22;  Miller  v.  Marx  & 
Kempner,  65  Texas,  132;  Eppison  v.  Jones,  66  Texas,  429;  Middle- 
brook  Bros.  V.  Zapp,  73  Texas,  31. 

GILL,  Associate  Justice. — In  1897  T.  H.  Mathis  recovered  a 
judgment  against  J.  M.  Hoopes  and  C.  W.  Boothe  for  $2,623.  Mathis 
died  in  1899,  testate,  and  Mary  N".  Mathis,  his  wife,  qualified  as  his 
executrix.  The  judgment  being  in  force  and  unsatisfied,  she  caused  an 
execution  to  be  issued  and  had  it  levied  on  forty-five  shares  of  capital 
stock  of  the  First  National  Bank  of  Aransas  Pass,  Texas,  as  the  prop- 
erty of  J.  M.  Hoopes. 

In  1901  Carrie  Hoopes,  joined  by  J.  M.  Hoopes  (who  was  her  hus- 
band), brought  suit  against  Mary  N.  Mathis,  executrix,  claiming  that 
the  stock  levied  on  was  her  separate  property.  She  sought  to  restrain 
the  sale  by  injunction. 

In  March,  1901,  Mrs.  Mathis  caused  another  execution  to  issue  and 
had  it  levied  on  thirteen  other  shares  of  the  stock  of  the  same  institu- 
tion. These  thirteen  shares  were  evidenced  by  certificate  No.  168,  and 
stood  in  the  name  of  Carrie  M.  Hoopes.  They  were  sold  under  the 
execution  and  bought  in  by  the  executrix.  She  thereupon  sued  Carrie 
M.  Hoopes  to  recover  them.  These  two  suits  were  consolidated  and 
tried  together.  This  is  the  second  appeal,  the  first  judgment  having 
been  reversed  by  this  court,  67  S.  W.  Bep.,  644.  Since  then  Carrie 
M.  Hoopes  has  died  intestate,  and  Juney  and  H.  R.  Hoopes,  her  children, 
and  J.  W.  Hoopes  have  been  made  parties  plaintiff. 

After  the  new  parties  had  been  thus  made  the  cause  was  again 
tried,  and  on  July  28,  1904,  the  court  sitting  without  a  jury  rendered 
judgment  that  plaintiffs  Juney  and  H.  E.  Hoopes  recover  the  thirteen 
shares  evidenced  by  certificate  No.  168;  that  J.  W.  Hoopes  recover 
nothing,  and  the  remaining  45  shares  were  adjudged  to  be  the  property 
of  J.  M.  Hoopes  and  subject  to  the  execution.  From  that  judgment  the 
plaintiffs  have  appealed.     The  facts  are  as  follows: 

Prior  to  1890  J.  M.  Hoopes  and  Carrie  Hoopes,  his  wife,  resided  in 
Iowa.  He  took  certain  separate  funds  of  hers  and  combining  them 
with  funds  of  his  own  conducted  a  banking  business  in  that  State.  In 
the  year  1890  he  closed  out  the  business,  and  in  an  adjustment  between 
himself  and  wife  it  was  agreed  that  of  the  gross  result  of  the  banking 
venture  her  interest  amounted  to  $5,000  and  his  to  $12,500.  He  had 
charge  and  possession  of  it  all  and  brought  it  to  Aransas  Pass,  Texas, 
where  he  and  his  wife  decided  to  invest  $15,200  of  it  in  the  stock  of  the 
First  National  Bank  of  Aransas  Pass.  The  husband  thereupon  bought 
152  shares  of  the  capital  stock  of  said  bank  at  its  par  value  of  $100 
per  share. 

On  the  trial  Hoopes  testified,  among  other  things,  that  of  the  sum 
thus  invested  $5,000  was  the  separate  money  of  his  wife,  but  the  testi- 
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mony  is  conflicting  as  to  the  amount,  as  the  application  for  injunction, 
swom  to  by  both  Hoopes  and  his  wife,  contained  a  specific  averment 
that  her  interest  in  the  shares  was  2-9,  or  $3,333.  The  stock  thus  sub- 
scribed for  was  all  taken  in  the  name  of  J.  W.  Hoopes,  was  evidenced 
by  Certificate  No.  4  issued  to  and  held  by  him,  and  was  handled  by  him 
as  his  own,  as  will  hereinafter  more  fully  appear. 

Between  the  years  1890  and  1900  he  had  transferred  all  these  shares, 
except  60  which  had  been  hypothecated  to  the  bank  as  security  for  a  loan. 
He  discharged  the  loan  by  a  transfer  to  the  bank  of  47  of  the  60,  and 
had  a  certificate  issued  to  his  wife  for  the  remaining  13.  He  had 
previously  had  issued  to  his  wife  a  certificate  for  5  shares.  It  is  thus 
shown  that  every  shaTe  purchased  by  her  separate  funds  had  passed  out 
of  his  hands. 

Hoopes  testified  that  he  transferred  10  shares  to  Mathis  so  that  the 
latter  might  become  a  director  in  the  bank.  He  then  transferred  10 
shares  to  C.  W.  Boothe  to  be  used  to  raise  money  for  the  bank.  For 
27  shares  transferred  to  J.  W.  Dary  he  received  city  property.  For  10 
shares  transferred  to  Mr.  Fulton  he  received  some  lots.  That  he  gave 
10  shares  to  J.  W.  Hoopes.  He  states  that  he  then  got  back  45  shares, 
that  is,  30  which  he  had  let  Mathis  and  others  have  and  15  from  one 
Hoxie. 

Other  evidence  shows,  however,  that  he  purchased  from  Mathis  20 
shares  evidenced  by  certificate  No.  75;  No.  77  for  16  shares,  and  No. 
78  for  10  shares.  That  these  made  up  the  45  shares,  and  that  he  ex- 
changed these  three  certificates  for  No.  105  for  45  shares,  which  certifi- 
cate was  issued  to  him  and  in  his  name.  He  exchanged  this  for  certifi- 
cates Nos.  110,  111  and  112,  the  first  for  25  shares,  the  other  two  for  10 
each,  and  all  issued  in  his  own  name.  He  exchanged  No.  110  for  122 
and  123  issued  to  himself,  the  first  for  15,  the  second  for  10  shares. 
He  exchanged  No.  112  for  No.  129,  which  he  had  issued  to  J.  W. 
Hoopes.  He  sold  No.  Ill  to  the  Brownsville  bank.  He  bought  No. 
116  (for  10  shares)  from  Warren  Coleman,  and  had  it  reissued  to  him- 
self in  certificate  No.  121.  In  purchasing  the  Hoxie  15  shares  $500 
of  his  wife's  separate  funds  entered  into  the  purchase  price,  but  whether 
any  of  the  shares  levied  on  were  those  bought  from  Hoxie  does  not  appear. 
These  certificates  Nos  121,  122  and  123  are  the  ones  adjudged  to  ap- 
pellee, and  are  in  controversy  on  this  appeal. 

J.  M.  Hoopes  testified  further  that  he  regarded  all  the  certificates 
he  transferred  as  his  own.  That  he  had  intended  to  have  a  settlement 
with  his  wife,  but  never  had.  He  sums  up  the  history  of  certificate 
No.  4  in  the  following  language:  *'I  let  T.  H.  Mathis  have  10  shares 
and  then  C.  W.  Boothe  10  shares,  and  I  then  transferred  to  other  parties 
other  shares  until  I  had  only  60  left.  These  were  hypothecated  to  the 
bank  with  which  I  settled  by  a  transfer  to  it  of  47  shares,  and  had  issued 
to  my  wife  the  other  13  shares.'^  He  state  generally  that  he  had  no 
authority  to  hypothecate  his  wife's  stock  and  did  not  consider  that  he 
had« 

The  question  is.  whether  the  facts  support  the  judgment  of  the  court 
that  Carrie  M.  Hoopes  had  no  separate  interest  in  the  shares  in  con- 
troversy. The  presumption  is  that  property  purchased  during  marriage 
is  community,  and  the  burden  of  proof  is  on  the  one  asserting  other- 
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wise.  We  are  of  opinion  the  evidence  shows  that  J.  M.  Hoopes  arrived 
in  Texas  with  about  $17,500  in  cash,  $5,000  of  which,  by  force  of  the 
Iowa  agreement,  was  the  separate,  property  of  his  wife.  That  at  least 
$3,333  of  the  sum  invested  in  the  Aransas  Bank  stock  so  belonged  to 
her.  That  thereby  she  acquired  in  the  152  shares  an  undivided  interest 
equal  in  proportion  to  her  share  of  the  invested  funds. 

In  the  petition  for  injunction  Hoopes  and  wife  treat  their  relation  in 
the  Texas  bank  as  a  partnership  relation,  in  which  event,  under  the 
decisions  of  this  State,  her  interest  would  cease  to  be  separate,  and  her 
husband  vould  become  her  debtor  to  the  extent  of  her  separate  funds. 
(Purdon  v.  Boyd,  82  Texas,  135.) 

In  this  view  of  the  case  the  judgment  is  right  in  any  event.  If  it 
be  treated,  however,  as  a  mere  joint  investment  of  separate  funds,  it 
would  devolve  on  her  to  trace  the  stock  through  its  mutations,  showing 
that  her  separate  funds  actually  went  in  part  at  least  to  the  acquisition 
of  the  stock  levied  on.    In  our  opinion  this  has  not  been  done. 

The  theory  of  plaintiffs  as  heirs  of  Carrie  M.  Hoopes  seems  to  be 
that  because  she  had  an  interest  in  the  original  152  shares  every  share 
sold  by  Hoopes  was  in  effect  partitioned  to  him  and  so  increase  her  in- 
terest in  those  unsold,  so  that  when  the  number  remaining  equaled 
or  was  less  than  her  original  interest  they  were  entirely  hers.  Following 
out  this  theory  they  seek  to  show  that  the  35  shares  in  controversy, 
though  evidenced  by  different  certificates,  were  but  a  repayment  for 
loaned  certificates,  and  therefore  were  a  part  of  the  original  issue. 
Upon  this  proposition  depends  their  right  of  recovery. 

Certificate  No.  121  for  10  shares  standing  in  the  name  of  J.  M. 
Hoopes  was  purchased  from  Warren  Coleman,  and  there  is  no  evidence 
to  support  the  contention  that  any  part  of  his  wife's  separate  funds 
entered  into  the  purchase  price.  The  Hoxie  15  shares,  purchased  in 
part  by  money  acquired  by  Mrs.  Hoopes  in  her  separate  right  long  sub- 
sequent to  the  original  investment,  is  not  shown  by  any  satisfactory  evi- 
dence to  constitute  a  part  of  the  stock  levied  on.  If  they  were,  Hoopes 
should  have  known,  and  he  did  not  so  testify.  There  is  evidence  to  sup- 
port the  conclusion  that  45  shares  reacquired  after  the  closing  out  of 
the  last  of  the  152  shares  was  purchased  from  Mathis,  and  the  facts 
are  not  consistent  with  the  theory  that  they  were  loaned  shares  returned. 

It  is  not  enough  that  plaintiffs  have  shown  that  J.  M.  Hoopes  had 
at  one  time  in  his  name  shares  in  which  their  mother  had  a  separate 
interest,  and  that  he  disposed  of  them  and  now  has  other  shares.  They 
must  go  further  and  trace  the  separate  funds  into  the  shares  levied  on. 
The  trial  court's  conclusion  that  this  has  not  been  done  is  supported 
by  the  record. 

The  first  assignment  points  out  an  immaterial  error,  as  J.  W.  Hoopes 
was  dismissed  from  the  suit  as  an  improper  party. 

Our  conclusion  that  Mrs.  Hoopes  had  in  the  152  shares  a  separate 
interest  equal  to  the  sum  alleged  in  her  application  for  injunction 
renders  it  unnecessary  for  us  to  correct  in  detail  certain  inaccuracies 
complained  of  in  the  trial  court's  conclusions  of  fact  as  to  the  Iowa 
investments  and  the  sum  owned  in  her  separate  right  on  her  arrival 
in  Texas.  The  history  of  the  shares  is  long  and  intricate.  We  shall 
not  undertake  to  review  in  detail  the  evidence  affecting  them,  nor  have 
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we  deemed  it  necessary  to  review  the  assignments  in  detail.  We  regard 
it  as  a  fact  case,  and  our  conclusion  is  that  a  right  result  was  reached. 
The  judgment  of  the  trial  court  is  therefore  affirmed. 

Affirmed. 


Alexandeh  Gilmer  v.  S.  0.  Beaughamp. 

Decided  June  17,  1905. 

1. — ^Treipaii   to   Try   Title — Common  Bonroe. 

Where  plaintiff  in  trespass  to  try  title  has  proved  that  both  he  and  de- 
fendant claim  from  the  same  grantor,  and  that  he  has  the  superior  title  em- 
anating from  that  source,  he  has  made  out  a  prima  facie  case,  but  the  defendant 
is  not  thereby  estopped  from  showing  a  claim  through  another  source. 

8. — Same — Joint  Deed  ProYinir  Common  Source. 

Where  a  deed  conveyed  land  by  general  warranty  for  and  in  the  name 
of  two  vendors  making  it,  binding  each  to  warrant  and  defend  the  title  to 
the  whole  tract,  it  could  be  used  to  prove  common  source  where  onlv  one  of 
the  vendors,  or  his  heirs,  sued  for  an  undivided  interest  in  the  land,  it  being 
clear  that  each  vendor  intended  to  convey,  and  the  vendee  undertook  to  buy, 
the  respective  interests  of  each. 

S. — Deed — Tenants  in  Common — ^Presumption. 

Where  a  deed  is  made  by  tenants  in  common  it  is  presumed,  in  the  ab- 
aence  of  proof  to  the  contrary,  that  their  interests  are  equal. 

4. — Costs — ^Bnle  for — ^Practice  on  Appeal. 

It  is  not  ground  for  reversing  a  judgment  in  plaintiff's  favor  that  tho 
record  shows  that  a  rule  for  costs,  had  been  entered  and  does  not  show  that 
it  had  been  compli^  with,  it  not  appearing  that  the  matter  was  called  to  the 
court's  attention,  or  what  action  Was  taken  thereon.  Tl.e  statute  on  the  sub- 
ject of  security  for  costs  is  not  mandatory  in  the  Bense  that  the  court  must 
enter  the  order  of  dismissal  of  his  own  motion  if  cost  bond  is  not  given  as 
required.     Rev.   8tats.,  art.   1440. 

5. — ^Notice   Served  on  Attorney — ^Presumption  on   Appeal. 

Where  the  record  on  appeal  shows  that  a  notice  of  filing  copy  of  a  deed 
was  served  on  the  party  named  in  the  precept  as  attorney  of  record  for  de- 
fendant, and  the  record  is  otherwise  silent  as  to  whether  he  was  such  attorney 
of  record,  it  will  be  presumed  that  he  was  attorney  of  record. 

Appeal  from  the  District  Court  of  Newton.  Tried  below  before  Hon. 
W.  P.  Nicks. 

Holland  &  Holland,  for  appellant. — A  power  of  attorney  executed  by 
two  persons,  authorizing  and  empowering  the  agent  or  attorney  in  fact 
to  sell  and  dispose  of  a  certain  tract  of  land,  and  a  deed  executed  by 
said  attorney  in  fact  conve^^ng  said  land  by  general  warranty  deed  for 
and  in  the  name  of  both  vendors,  binding  each  vendor  to  warrant  and 
defend  the  title  to  the  whole  tract  of  land,  does  not  prove  common 
source  where  only  one  of  the  vendors  or  his  heirs  are  suing  for  an  un- 
divided interest  in  the  land.  Speer  v.  Kennedy,  27  S.  W.  Rep.,  26; 
Howard  v.  Masterson,  77  Texas,  41. 

Oeo.  W.  Graves,  for  appellee. 
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GILL,  Associate  Justice. — This  action  was  brought  by  the  appellee, 
in  the  form  of  an  action  of  trespass  to  try  title,  to  recover  of  defendant 
an  undivided  interest  of  276%  acres  of  land  in  the  north  half  of  the 
Bichard  Simms  league,  in  Ifewton  County,  Texas.  The  defendant 
pleaded  not  guilty.  A  trial  by  jury  resulted  in  a  judgment  for  plaintiff 
for  the  interest  sued  for,  and  defendant  has  appeal^. 

The  facts  are  as  follows:  Mrs.  Cecilia  M.  Beauchamp,  deceased, 
was  the  wife  of  S.  0.  Beauchamp.  The  plaintiff  claimed  as  her  heir 
through  a  deceased  daughter,  and  it  was  shown  that  defendant  claimed 
under  her  through  a  power  of  attorney  purporting  to  have  been  executed 
■  by  her  and  J.  D.  Nettles,  and  a  deed  executed  by  the  attorney  in  fact 
in  pursuance  of  the  power.  No  evidence  was  adduced  by  defendant  to 
show  that  he  claimed  the  interest  sued  for  under  any  other  title  or 
through  any  other  source.  Josiah  D.  Nettles,  his  brother,  J.  A.  Nettles, 
and  their  sister,  Cecilia  Nettles,  owned  the  north  half  of  the  Simms 
league.  Cecilia  Nettles  married  A.  J.  Norwood,  and  afterwards  their 
one-third  interest  was  conveyed  to  J.  D.  and  J.  A.  Nettles.  The  land 
was  acquired  by  purchase  from  one  Hinkley.  J.  A.  Nettles  died  in 
July,  1858,  leaving  a  daughter,  Cecilia  M.  Nettles,  to  whom  he  devised 
his  interest  in  the  land  in  question.  This  Cecilia  M.  Nettles  married  S. 
0.  Beauchamp,  the  plaintiff.  On  the  face  of  the  evidence,  she  appears 
to  have  acquired  through  her  father^s  will  an  undivided  half  interest 
in  the  north  half  of  the  Simms  league,  and  there  is  no  evidence  to  rebut 
the  prima  facie  case  thus  made  as  to  the  extent  of  her  interest.  Cecilia 
M.  Nettles  died  in  November,  1883,  intestate,  leaving  two  daughters, 
Susie  M.  Beauchamp,  Cecilia  Nettles  Beauchamp,  and  her  husband,  the 
plaintiff,  surviving  her.  Her  interests  thus  descended  to  the  two 
daughters.  The  daughter  Susie  M.  Beauchamp  married  John  K.  Lay- 
cock  in  November,  1893,  and  died  intestate  in  1894,  leaving  her  husband 
and  a  child  surviving  her.  The  child  lived  only  two  months.  Laycock 
thereafter  married  her  sister,  Cecilia  Nettles  Beauchamp,  and  she*  died 
childless  and  intestate  in  April,  1896.  Laycock  is  alive,  and  resides  in 
Louisiana,  where  he  married  both  his  wives,  and  where  they  both  died. 
It  thus  appears  that,  through  the  surviving  child,  Laycock  inherited 
the  interest  of  Susie,  his  first  wife,  and  that  plaintiff,  her  father,  in- 
herited one-half  of  the  interest  of  Cecilia,  the  second  wife  of  Laycock, 
the  latter  taking  the  other  half.  The  sum  of  all  the  undivided  interests 
amounting  to  half  of  a  league  of  land,  and,  the  plaintiff  thus  inheriting 
one-eighth  of  the  half  league,  his  interest  would  be  equal  to  the  number 
of  acres  sued  for.  J.  D.  Nettles  and  his  niece,  Mrs.  Cecilia  M.  Beau- 
champ, joined  pro  forma  by  her  husband,  the  plaintiff,  undertook  to 
execute  a  power  of  attorney  authorizing  and  empowering  one  Hicks  to 
sell  and  convey  the  entire  norih  half  of  the  league.  Acting  under  this 
power.  Hicks  sold  and  conveyed  the  land  to  appellant  Gilmer.  The 
power  of  attorney  was  a  nullity  as  to  Mrs.  Beauchamp,  her  acknowledg- 
ment thereto  being  fatally  defective.  This  suit  is  brought  by  S.  0. 
Beauchamp  to  recover  the  undivided  interest  above  disclosed,  on  the 
ground  that  the  interest  of  his  wife  did  not  thereby  pass.  Plaintiff  did 
not  undertake  to  trace  the  title  to  the  sovereignty  of  the  soil.  It  is  not 
contended  by  appellant  that  the  power  of  attorney  and  the  deed  of  the 
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attorney  in  fact  had  the  effect  of  passing  the  interest  of  Mrs.  Beauchamp^ 
nor  that  plaintiff  is  estopped  to  assert  an  interest  therein. 

The  judgment  is  assailed  upon  only  two  grounds:  First,  because 
common  source  was  not  shown,  and  no  title  in  plaintiff  otherwise  shown; 
second,  because  the  extent  of  his  interest  was  not  disclosed. 

That  Gilmer  holds  under  the  power  of  attorney,  and  not  otherwise, 
is  undisputed.  He  contends,  however,  that  because  the  power  of  attorney, 
and  the  deed  made  to  him  in  pursuance  thereof,  did  not  disclose  the 
respective  interests  of  the  vendors,  but  bound  each  to  warrant  and  defend 
the  title  to  the  entire  tract,  it  amounted  to  two  distinct  conveyances  of 
the  entire  tract— one  from  J.  D.  Nettles,  and  one  from  Mrs.  Beau- 
champ.  We  are  of  opinion  the  power  of  attorney  should  not  be  so  con- 
strued. Where  the  plaintiff  in  an  action  of  trespass  to  try  title  has 
proved  that  both  he  and  defendant  claim  from  the  same  grantor,  and 
that  he  has  the  superior  title  emanating  from  that  source,  he  has  made 
out  a  prima  facie  case.  No  other  facts  appearing,  it  is  to  be  presumed 
that  defendant  claims  through  no  other  title.  The  prima  facie  case 
thus  made  does  not  estop  the  defendant  from  showing  a  claim  through 
another  source.  The  question  is  one  of  burden  of  proof  only.  These 
rules  are  laid  down  in  Howard  v.  Masterson,  77  Texas,  41,  13  S.  W. 
Rep.,  635,  cited  by  appellant  in  support  of  his  proposition.  We  have 
concluded,  afters  careful  reading  of  the  opinion,  that  it  is  not  authority 
for  the  proposition  advanced  by  plaintiff.  The  distinction  between 
that  case  and  the  one  before  us  is  very  evident  when  the  facts  of  the 
two  cases  are  considered.  In  that  case  plaintiff  Howard  and  his  wife 
claimed  an  undivided  third  interest  in  the  land  sued  for  under  a  deed 
from  Clarence  McGreal  to  Howard's  wife.  Defendant  claimed  the  land 
under  an  execution  sale  in  which  a  one-third  interest  in  the  land  was 
sold  as  the  property  of  Clarence  W.  McGreal  and  Cornelia  Levin  as 
heirs  of  Peter  and  Mary  C.  McGreal.  The  sheriff's  deed  did  not  dis- 
close the  interest  either  of  Mrs.  Levin  or  of  McGreal.  The  sheriff's  deed 
being  an  involuntary  conveyance,  and  not  disclosing  the  respective  in- 
terests of  the  execution  defendants,  there  was  no  presumption  that  their 
interests  were  equal.  It  may  have  all  belonged  to  Mrs.  Levin,  and 
McGreal  may  have  been  named  to  foreclose  any  possible  claim  of  his. 
It  had  the  effect  to  convey  whatever  right,  title,  or  interest  the  execution 
defendants  might  have  had.  In  this  case  it  is  shown  that  J.  D.  Nettles 
and  Mrs.  Beauchamp  owned  in  equal,  undivided  parts  the  land  intended 
to  be  conveyed  by  the  power  of  attorney.  While  they  both  joined  in 
the  execution  of  this  instrument,  and  warranted  the  title  to  the  whole, 
it  is  clear  that  each  intended  to  convey,  and  the  vendee  undertook  to 
buy,  the  respective  interests  of  each.  There  is  nothing  in  the  record 
to  indicate  that  each  was  asserting  title  to  the  whole,  or  that  Gilmer  was 
buying  conflicting  claims  in  order  to  procure  a  perfect  title.  The  facts 
show  they  imdertook  to  convey  as  tenants  in  common,  and  the  rule  is 
that,  in  the  absence  of  proof  to  the  contrary,  their  interests  are  pre- 
sumed to  be  equal.     (17  Ency.  of  Law,  p.  651.) 

Our  fact  conclusions  show  that  the  interest  of  plaintiff  was  suJBSci- 
ently  disclosed  by  the  evidence. 

We  are  of  opinion  that,  as  against  the  objections  urged  here,  the 
undisputed  evidence  authorized  the  judgment.    It  is  therefore  affirmed. 

Affirmed, 
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ON  MOTION  FOB  REHEARING. 

Since  the  aflBrmance  by  this  court  of  the  judgment  of  the  court  below 
we  have  permitted  appellant  to  bring  up  by  certiorari  the  judgment  ap- 
pealed from  as  corrected  by  proceedings  subsequently  had  in  the  court 
below.  The  only  material  change  made  therein  is  that,  as  corrected,  it 
shows  that  defendant  was  not  present  at  the  trial  and  not  represented 
by  an  attorney,  except  that  an  attorney  was  authorized  to  suggest  to  the 
court  that  the  case  be  postponed,  which  he  did.  The  suggestion  was 
ignored  and  the  cause  tried,  but  the  attorney  declined  to  act  further  for 
defendant,  and  was  without  authority  to  act  further. 

The  only  material  assignments  presented  in  the  brief  were  to  the 
effect  that  plaintiff  did  not  prove  common  source  or  otherwise  prove 
title  in  himself.  The  assignments  addressed  in  one  form  or  another  to 
this  point  were  disposed  of  in  the  main  opinion,  and  we  have  found  no 
reason  to  change  our  views.  Nor  does  the  change  in  the  judgment  of 
the  trial  court  in  any  way  affect  the  question. 

With  the  supplemental  record  appellant  has  brought  up  additional 
assignments  of  error,  the  objections  tg  which  insofar  as  the  manner  of 
their  presentation  is  concerned  have  been  waived  by  appellee.  The  first 
assignment  presenting  an  additional  question  is  numbered  six  in  the 
supplemental  record.  It  contains  a  complaint  against  ^he  action  of  the 
trial  court  in  making  any  order  in  the  case  except  one  of  dismissal, 
because  at  the  previous  term  a  rule  for  costs  had  been  entered,  which 
this  record  does  not  show  had  been  complied  with.  Under  our  statute 
either  the  clerk  or  the  defendant  may  require  of  plaintiff  a  bond  for 
costs.  If  the  requirement  is  not  met  by  the  first  day  of  the  following 
term,  the  court  shall  dismiss  the  action.  In  this  case  the  record  is  silent 
as  to  whether  it  was  called  to  the  court's  attention,  or  as  to  what  action 
was  taken  thereon.  It  may  have  been  waived.  It  may  have  been  com- 
plied with  in  some  way.  It  aflBrmatively  appears  that  defendant's  at- 
torney asked  for  a  postponement  or  continuance,  and  no  mention  was 
made  of  the  failure  to  comply  with  the  rule  for  costs.  In  our  opinion 
the  statute  is  not  mandatory  in  the  sense  that  the  court  must  enter  the 
order  of  dismissal  of  his  own  motion  if  cost  bond  is  not  given  as  re- 
quired. The  failure  must  be  called  to  the  court's  attention  or  it  will  . 
be  considered  waived.     The  assignment  is  overruled. 

The  next  two  assignments  are  addresed  to  the  action  of  the  trial 
court  in  admitting  in  evidence  a  certified  copy  of  a  deed  and  power  of 
attorney  material  to  the  establishment  of  plaintiff's  case.  The  objections 
here  urged  to  each  were  the  failure  to  give  the  statutory  notice  of  filing 
and  notice  to  produce  the  original.  Pretermitting  the  question  whether 
a  defendant  duly  served  and  who  has  duly  answered  may  refuse  to  appear 
and  take  part  in  the  trial  and  thereby  impose  upon  the  plaintiff  the 
burden  of  conducting  the  proceeding  absolutely  without  error,  we  pass 
on  the  question  as  made.  As  to  notice  of  filing  copies  the  record  dis- 
closes that  notice  was  served  by  the  sheriff  on  C.  H.  Howard,  the  party 
named  in  the  precept  as  attorney  of  record  for  defendant.  This  record 
is  otherwise  silent  as  to  whether  at  any  time  Howard  was  attorney  of 
record  for  defendant.    He  being  so  named  in  the  precept,  the  inference 
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will  be  indulged  that  he  was,  in  the  absence  of  an  affirmative  showing 
otherwise. 

As  to  all  these  matters  it  seems  to  us  the  appellant^s  rights  rested  upon 
the  question  whether  the  trial  court  abused  his  discretion  in  trying  the 
cause  under  the  circumstances  in  the  absence  of  appellant^s  counsel  and 
this  question  is  not  made. 

The  motion  for  rehearing  is  overruled. 


Writ  of  error  refused. 


Overruled, 


George  W.  McNeese,  Sr.,  v.  N.  M.  CARyER. 

Decided  June  17,  1905. 

1.— Evidence — ^Dedarationi  Made  to  Agent — ^Termi  of  a  Settlement. 

Where  there  was  an  issue  as  to  the  terms  of  an  agreement  of  settlement 
in  pursuance  of  which  the  check  sued  on  bj  plaintiff  was  given,  and  it  ap- 
peared that  defendant  delegated  one  C.  to  communicate  with  plaintiff  with  a 
view  to  effecting  the  settlement  and  that  C.  stated  to  plaintiff  the  terms  upon 
which  defendant  proposed  to  settle,  the  declarations  of  plaintiff  then  made  to 
C.  in  reply,  though  not  shown  to  have  been  communicated  to  defendant,  were 
admissible  as  declarations  made  to  an  agent,  knowledge  of  which  would  be 
imputed  to  his  principal. 


-Part  of  Same  Conversation. 
Where  part  of  a  conversation  has  been  introduced  in  evidence  the  opposite 
party  may  put  in  evidence  another  part  of  the  same  conversation  which  serves 
to  explain  and  make  understood  that  which  has  been  already  admitted. 

8. — Same — ^Ees  Inter  Alios — ^Hearsay. 

Advice  which  plaintiff's  counsel  gave  him,  to  the  effect  that  plaintiff 
could  not,  as  part  of  the  settlement,  do  anything  about  dismissing  a  criminal 
prosecution,  was  not  admissible  in  evidence  where  defendant  had  no  knowl- 
edge thereof. 

4. — Contract — Consideration  Partly  Illegal. 

Where  any  part  of  the  consideration  of  a  contract  is  illegal  the  whole 
consideration  is  void,  since  public  policy  will  not  permit  a  party  to  enforce 
a  promise  which  he  has  obtained  by  an  illegal  act  or  promise^  although  he 
may  have  connected  therewith  another  which  is  l^gal. 

5. — Same — Charge. 

Where  in  a  suit  against  the  drawer  of  a  check  the  defense  pleaded  was 
that  the  cdeck  was  given  in  consideration  of  an  agreement  by  plaintiff  to 
have  a  criminal  prosecution  against  defendant's  son  dismissed,  and  there  was 
evidence  tending  to  prove  that  the  agreement  may  have  included,  besides  the 
dismissal  of  a  civil  suit  against  defendant,  also  the  dismissal  of  the  criminal 
case,  it  was  error  for  the  court  to  refuse  to  charge  that  the  jury  should  find 
for  defendant  if  the  check  was  given  either  in  whole  or  in  part  upon  the 
agreement  to  dismiss  the  criminal   prosecution. 

Appeal  from  the  County  Court  of  Hill.     Tried  below  before  Hon. 
L.  C.  Hill. 

Darden  &  Killough  and  A.  P.  McKinnon,  for  appellant. — 1.    The  de- 
fendant in  the  court  below  had  no  right  to  endeavor  to  sustain  his  evi- 
dence by  stating  that  his  attorney  bad  advised  him  that  he  could  no 
Vol.  XL.  Civil— 9. 
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nothing  about  settling  the  criminal  ease.  When  each  party  has  pro- 
duced evidence  sufiBcient  to  establish  his  side  of  the  issue,  the  admission 
of  the  slightest  illegal  evidence  will  cause  a  reversal.  Boss  v.  Korn- 
rumpf,  64  Texas,  396;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Bowland,  82  Texas, 
166. 

It  is  the  law  that  if  any  part  of  the  consideration  for  a  contract  is 
illegal  the  entire  consideration  is  vitiated  and  plaintiflE  can  not  recover. 
The  evidence  and  the  pleading  raised  the  issue  of  illegal  consideration 
and  it  should  have  been  submitted  to  the  jury.  Teague  v.  Williams,  6 
Texas  Civ.  App.,  468 ;  Edwards  Co.  v.  Jennings,  89  Texas,  620 ;  Howard 
V.  Smith,  91  Texas,  14;  Beed  v.  Brewer,  90  Texas,  149;  Bobertson  v. 
Marsh,  42  Texas,  149;  Nowlin  v.  Fristo,  11  Texas  Civ.  App.,  446. 

Wear,  Morrow  &  Smithdeai,  for  appellee. — 1.  Appellant  having 
introduced  a  part  of  the  conversation  between  appellee  and  the  witness 
Clark  who  carried  a  message  from  appellant  to  appellee^  it  was  not 
error  to  admit  evidence  of  statements  made  in  said  conversation  by 
appellee.  McAuley  v.  Harris,  71  Texas,  639;  Greenleaf  Ev.,  sees.  201, 
202,  and  note  A. 

2.  Appellant  not  haiving  plead  as  a  defense  the  illegality  of  a  part 
of  the  contract,  except  in  connection  with  the  fact  that  the  illegal  part 
was  left  out  of  the  written  contract  by  Frisby,  the  defense  as  plead  was 
suflSciently  submitted  in  the  charge. 

TALBOT,  Associate  Justice. — N.  M.  Carver,  appellee,  brought  this 
suit  to  recover  of  appellant  an  alleged  indebtedness  of  $750.  The  peti- 
tion alleges  in  substance  that  on  October  30,  1903,  appellant  was  indebt- 
ed to  appellee  in  the  sum  of  $750,  and  that  on  that  day  he  executed  and 
delivered  to  appellee  a  certain  order  or  check  in  writing,  addressed  to 
the  First  National  Bank  of  Hubbard  City,  Texas,  directing  said  bank 
to  pay  appellee  said  sum ;  that  on  said  30th  day  of  October,  1903,  ap- 
pellee presented  said  check  to  the  said  bank  at  its  office  in  the  town  of 
Hubbard  City,  Texas,  and  demanded  payment  thereof  in  accordance 
with  the  terms  expressed  in  said  check,  and  that  payment  thereof  was 
refused;  that  appellant  after  the  execution  and  delivery  of  said  check 
directed  said  bank  not  to  pay  it,  and  that  neither  appellant  nor  said 
bank  has  ever  paid  the  same  or  any  part  thereof. 

Appellant  pleaded  a  general  denial  and  specially  under  oath  that  the 
check  sued  on  was  not  executed  by  him  for  a  consideration  good,  valuable 
and  sufficient  in  law.  That  said  check  was  given  in  consideration  of 
the  promise  of  appellee  to  have  dismissed  from  the  docket  of  the  Dis- 
trict Court  of  Hill  County,  Texas,  a  civil  suit  for  damages,  instituted 
by  appellee  against  appellant's  son,  George  McNeese,  and  also  a  criminal 
judicial  proceeding  pending  in  said  court  wherein  appellant^s  said  son 
was  charged  with  an  assault  with  intent  to  murder.  Appellee  by  sup- 
plemental petition  pleaded  substantially,  that  on  or  about  the  10th  day 
of  August,  1903,  appellants  son,  6.  W.  McNeese,  Jr.,  committed  an  as- 
sault and  battery  on  him,  wholly  unjustifiable,  from  which  appellee 
sufifered  great  physical  and  mental  pain  and  on  account  of  which  his 
health  was  greatly  impaired;  that  afterwards  appellee  filed  suit  against 
appellants  said  son,  seeking  to  recover  damages  for  the  injury  inflicted 


1906Ji  McNeesb  v.  Cabvbil  131 

by  said  assault  and  battery.  That  while  said  civil  suit  was  pending,  on 
the  30th  day  of  October,  1903,  appellant  entered  into  a  written  contract 
with  appellee  in  which  it  was  agreed  that  appellant  would  pay  to  ap- 
pellee the  sum  of  $760  in  full  settlement  and  satisfaction  of  all  damages 
which  had  resulted  to  appellee  by  reason  of  said  assault  and  battery, 
and  that  the  suit  therefor  would  be  dismissed  at  appellee's  cost;  that 
the  check  sued  on  was  given  solely  in  consideration  of  the  settlement 
and  dismissal  of  said  civil  suit,  and  that  no  part  of  the  consideration 
thereof  was  a  promise  to  have  the  criminal  prosecution  against  appel- 
lants son  dismissed  or  interfered  with  in  any  particular  by  appellee. 
In  reply  to  appellee's  supplemental  petition  appeHant  denied  the  exe- 
cution and  acceptance  on  his  part  of  the  written  contract  pleaded  by 
appellee.  He  alleged  that  at  the  time  he  signed  said  contract  he  did 
not  know  the  contents  thereof;  that  it  was  written  by  the  agent  and 
attorney  of  appellee,  who  knew  that  it  did  not  embody  the  real  agree- 
ment upon  which  appellant  had  agreed  to  pay  appellee  the  $7<50;  that 
the  real  agreement  and  consideration  upon  which  he  agreed  to  pay  the 
said  $750  was  that  the  criminal  prosecution  pending  against  his  son, 
G.  W.  McNeese,  Jr.,  wherein  he  was  charged  with  committing  an  aft- 
sault  with  intent  to  murder  appellee  shoidd  be  dismissed.  That  ap- 
pellee's said  attorney  had  represented  to  him,  appellant,  that  he  was 
county  attorney  and  that  he  would  have  said  cause  dismissed;  that 
he  did  not  read  the  written  agreement  and  executed  and  delivered  the 
check  in  question  upon  the  belief  that  it  contained  the  provision  that  the 
criminal  prosecution  against  his  son  should  be  dismissed;  that  he  dis- 
covered that  such  provision  was  not  in  the  contract  immediately  aft^ 
its  delivery  and  demanded  the  return  of  the  check,  which  being  re- 
fused, he  notified  the  bank  not  to  pay  it,  and  informed  appellee  that  he 
repudiated  the  transaction  and  would  not  pay  the  said  $760.  He  further 
alleged  that  the  writing  of  the  instrument  pleaded  by  appellee,  in  the 
manner  and  under  the  circumstances  in  which  it  was  done,  was  either 
a  mistake  or  done  fraudulently. 

The  case  was  tried  before  a  jury  and  resulted  in  a  verdict  and  judg- 
ment for  appellee  for  the  amount  sued  for,  from  which  appellant  prose- 
cutes this  appeal. 

Appellant's  first  assignment  of  error  complains  of  the  action  of  the 
court  in  permitting  the  witness,  C.  A.  Clark,  to  testify  oyer  his  objec- 
tion, that  "Carver  said  that  he  could  not  go  into  any  writing  about  the 
criminal  case.  He  said  he  would  not  prosecute.  He  said  that  he  could 
not  dismiss  it,  and  that  his  agreement  was  that  he  would  not  prosecute 
it.  Said  he  would  not  employ  any  lawyers  and  would  not  have  any 
witnesses  summoned  and  do  only  what  he  was  forced  to  do.  Said  he 
would  not  swear  a  lie  and  would  not  leave."  We  think  the  court  did  not 
commit  reversible  error  in  the  admission  of  this  testimony.  The  evi- 
dence tends  to  show  that  appellant  had  delegated  the  witness  Clark  to 
communicate  with  appellee  with  a  view  of  affecting  a  settlement  of  the 
civil  suit  and  dismissal  of  the  criminal  prosecution  against  his  son,  G. 
W.  McNeese,  Jr.,  or  some  arrangement  with  reference  to  the  prosecution 
of  the  criminal  case  by  appellee  that  would  lessen  the  probabilities  of 
his  son's  conviction;  that  in  furtherance  of  this  purpose  on  the  part  of 
appellant  the  witness,,  at  appellant's  request,  and  as  his  representative, 
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saw  appellee  and  told  him  that  appellant  said  ^Hhat  if  he  (appellee) 
would  give  to  him  (appellant)  a  written  showing  or  guarantee  that  he 
would  not  prosecute  the  criminal  case,  he  would  pay  him  a  considera- 
tion; that  he  was  willing  to  pay  him  if  he  would  withdraw  the  prosecu- 
tion and  give  him  a  showing  some  way  that  he  would  not  prosecute  the 
case  against  his  son/^  It  was  in  reply  to  this  proposition  and  in  the 
same  conversation  that  appellee  made  the  statement  testified  to  by  the 
witness  Clark,  and  to  which  the  objection  was  urged.  We  think  under 
these  circumstances,  although  it  does  not  appear  that  appellee's  reply 
was  communicated  to  appellant,  it  must  be  held  that  the  witness  Clark 
was  such  an  agent  op  representative  of  appellant  in  the  negotiations  for 
a  settlement  of  the  cases  referred  to  that  the  statement  should  be 
treated  as  if  made  to  appellant  himself,  or  Clark's  knowledge  of  it  im- 
puted to  him.  Besides,  the  matter  objected  to  was  a  part  of  the  same 
conversation  introduced  by  appellant  relating  to  the  disposition  he  de- 
sired made  of  the  civil  and  criminal  cases  against  his  son  and  served 
to  explain  and  make  understood  that  which  had  already  been  admitted. 
McAuley  v.  Harris,  71  Texas,  632;  Aetna  Ins.  Co.  v.  Eastman,  80  S. 
W.  Rep.,  256. 

On  the  trial  the  court  permitted  the  appellee.  Carver,  to  testify  over 
objections  of  appellant,  that  Mr.  Lee  Prisby  advised  him  that  he  (Car- 
ver) could  not  do  anything  about  settling  the  criminal  case  against 
6.  W.  McNeese,  Jr.  It  seems  that  Mr.  Frisby  was  the  legal  adviser 
of  appellee,  and  that  the  statement  objected  to  was  not  made  in  the 
presence  of  appellant ;  nor  does  it  appear  that  appellant  had  any  knowl- 
edge of  it  at  the  time  of  or  prior  to  the  execution  of  the  check  sued  on. 

The  admissibility  of  this  testimony  is  not  apparent  from  any  stand- 
point, and  it  should  have  been  excluded. 

The  refusal  of  the  court  to  give  the  following  special  charge  asked 
by  appellant  is  assigned  as  error:  "Now  comes  the  defendant  and  re- 
quests the  court  to  charge  the  jury  that  if  they  believe  from  the  evidence 
that  the  check  for  $750,  introduced  in  evidence,  was  executed  in  whole 
or  in  part  upon  the  agreement  of  the  plaintiff  or  his  attorney,  Lee  Pris- 
by, to  dismiss  a  prosecution  in  a  certain  case  wherein  G.  W.  McNeese, 
Jr.,  was  charged  with  an  assault  with  intent  to  murder  N.  M.  Carver, 
said  cause  pending  in  the  District  Court  of  Hill  County,  Texas,  or  if 
you  believe  from  the  evidence  that  plaintiff  was  to  refrain  from  the 
prosecution  of  said  cause  in  consideration  for  the  execution  of  said 
check,  then,  even  though  it  may  have  been  agreed  also  to  dismiss  a 
civil  cause  pending  in  the  District  Court  of  Hill  County  by  plaintiff 
against  G.  W.  McXeese,  Jr.,  you  will  find  for  defendant."  The 
charge  quoted  suggested  a  phase  of  the  case  that  in  our  opinion  should 
have  been  submitted  to  the  jury ;  but  in  view  of  the  pleadings,  was  not 
strictly  correct,  perhaps,  in  the  use  of  the  language  "or  if  you  believe 
from  the  evidence  that  plaintiff  was  to  refrain  from  the  prosecution  of 
said  cause,"  etc.  As  shown  by  our  statement  of  the  pleadings,  it  is  not 
alleged  that  appellee  agreed  "to  refrain  from  the  prosecution  of  the 
criminal  case  pending  against  appellant's  son,"  but  the  specific  allega- 
tion is  that  the  real  consideration  upon  which  appellant  agreed  to  pay 
the  $750  for  which  the  check  sued  on  was  given,  was  appellee's  promise, 
or  the  promise  of  his  agents  to  have  said  crinuAal  case  as  well  also  as 
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the  civil  suit,  dismissed.  The  court,  however,  failed  to  submit  in  his 
main  charge,  for  the  consideration  of  the  jury,  the  feature  of  the  case 
presented  by  the  requested  instruction,  and  having  so  failed,  said  special 
charge,  even  if  we  concede  that  it  was  defective  in  the  particular  men- 
tioned, was  nevertheless  sufficient  to  suggest  .the  omission  to  the  court 
and  require  the  preparation  and  giving  of  a  correct  charge  upon  the 
issue.  Appellant's  right  to  a  verdict  in  his  favor  did  not  depend  solely 
upon  a  finding  by  the  jury  that  the  consideration  of  the  check  or  a 
part  thereof,  was  an  agreement  to  dismiss  the  criminal  prosecution 
against  appellant's  son  and  that  such  agreement  had  been  omitted  from 
the  written  contract  signed  by  the  parties,  which  it  is  claimed  recites 
the  only  consideration  for  said  check,  by  mistake,  as  expressed  in  the 
court's  main  charge.  The  question  is,  was  the  consideration  of  the 
check  sued  on,  or  a  part  of  its  consideration,  an  agreement  or  promise 
on  the  part  of  appellee  or  his  authorized  agent  to  dismiss  or  procure 
the  dismissal  of  the  criminal  charge  against  appellant's  son?  If  so,  then 
without  regard  to  the  terms  of  said  written  instrument  or  whether  such 
promise  or  agreement  was  omitted  from  it  by  design  with  a  view  of 
disguising  the  real  transaction  or  by  mistake,  the  said  check  was  an 
illegal  demand,  and  no  recovery  by  appellee  could  be  had  upon  it.  It 
is  said  that  "if  any  part  of  a  consideration  is  illegal,  the  whole  con- 
sideration is  void,  because  public  policy  will  not  permit  a  party  to 
enforce  a  promise  which  he  has  obtained  by  an  illegal  act  or  an  illegal 
promise,  although  he  may  have  connected  with  this  act  or  promise  an- 
other which  i%  legal."  (1  Parsons  on  Contracts,  457;  Seeligson  v.  Ijcw- 
is  &  Williams,  65  Texas,  216;  Wegner  Bros.  v.  Biering  &  Co.,  65  Texas, 
506.)  That  the  instrument  signed  by  the  parties  is  material  evidence 
to  be  considered  by  the  jury  in  connection  with  all  the  other  testimony 
in  the  case  in  determining  (he  real  consideration  of  the  $750  check 
sued  on,  is  not  questioned. 

No  material  error  is  pointed  out  by  the  other  assignments,  and  they 
need  not  be  discussed. 

For  the  reasons  indicated,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Henry  P.  Higley  et  al.  v.  B.  A.  Dennis  et  al. 

Decided  June  17,  1905. 

1. — ^Asrenoy — ^Proof  of— Admissions. 

Agency  can  not  be  established  by  the  declarations  of  the  one  purporting 
to  be  the  agent,  nor  can  the  admissions  and  statements  of  such  a  one  bind  the 
principal  until  the  agency  is  established. 

2. — ^Notes — ^Payment — ^Burden  of  Proof. 

Where  the  suit  was  on  a  negotiable  note  indorsed  to  plaintiff,  the  burden 
of  proof  was  on  defendants,  who  set  up  the  defense  of  payment,  to  show  thnt 
the  party  to  whom  they  made  the  payment  was  authorized  to  collect  the  note. 

8. — Same — ^PoBsetsion  of  Note. 

Where  a  note  was  payable  to  an  investment  company  at  its  o$ce  and 
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was  indorsed  by  it  to  plaintiff,  a  payment  to  the  company  discharged  the  note 
if  it  was  at  that  time  held  by  the  company. 

4. — Same— Authority  to  Collect — ^Interest. 

Authority  to  collect  the  principal  of  a  note  can  not  be  inferred  from  the 
fact  of  agency  to  collect  tl^e  interest. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hon. 
B.  L.  Porter. 

F.  W.  Bartlett,  T.  D.  Stames  and  L.  L.  Bowman.— 1.  The  holder 
of  a  negotiable  note  properly  endorsed  is  presumed  to  have  acquired 
the  same  before  maturity,  for  a  valuable  consideration,  and  without 
notice  of  any  defense  thereto.  Herman  v.  Gunter,  83  Texas,  68; 
Prouty  V.  Musquiz,  94  Texas,  87 ;  Bichse  v.  Bank,  84  Texas,  413,  419 ; 
Blum  V.  Loggins,  53  Texas,  121 ;  1  Daniel  Neg.  Inst.,  sec.  812. 

2.  It  can  not  be  inferred  from  the  fact  that  an  agent  is  authorized 
to  collect  the  interest  on  a  negotiable  note  that  he  is  authorized  to  col- 
lect the  principal.  Cunningham  v.  McDonald,  11  Texas  Ct.  Rep.,  418; 
Smith  V.  Kidd,  66  N.  Y.,  130,  23  Am.  Eep.,  137;  Brewster  v.  Carnes, 
103  N.  Y.,  686;  Murphy  v.  Barnard,  162  Mass.,  72,  36  N.  E.  Rep.,  29; 
Thompson  v.  Kyner,  74  N.  W.  Rep.,  52 ;  Fletcher  v.  Connecticut  Trust 
Co.,  85  N.  W.  Rep.,  69;  Connecticut  Trust  Co.  v.  Trumbo,  90  N.  W. 
Rep.,  216;  Consterdine  v.  Moore,  91  N.  W.  Rep.,  399;  Garnett  v. 
Myers,  91  N.  W.  Rep.,  400;  Northern  Counties  Inv.  Trust  v.  Edgar, 
91  N.  W.  Rep.,  402;  Hagnell  v.  Walker,  48  S.  W.  Rep.,  126;  Biggerstaff 
V.  Marston,  36  JST.  E.  Rep.,  786. 

Looney  &  Clark,  for  appellees. — The  judgment  is  correct  because  the 
proof  showed  that  the  notes  sued  upon 'were  all  made  payable  to  the 
order  of  the  Bunnell  &  Eno  Investment  Company;  that  they  were  en- 
dorsed by  it,  but  at  the  time  of  the  payment  were  back  in  the  possession 
of  said  company,  hence  it  must  be  regarded,  nothing  appearing  to  the 
contrary,  that  said  company  was  the  bona  fide  holder  and  proprietor  of 
the  bond  and  coupon  notes  and  was  entitled  to  collect  the  same  not- 
withstanding the  prior  endorsement  thereon.  23  S.  W.  Rep.,  998; 
Dugan  V.  United  States,  3  Wheat,  174;  Bank  v.  United  States,  2  How- 
ard, 711;  Daniel  on  Negotiable  Instruments,  sees.  576,  1198. 

RAIXEY,  Chief  Justice. — Appellants  Henry  P.  Higley  and  wife, 
Eliza  M.  Higley,  brought  this  suit  April  28,  1903,  on  a  negotiable  note 
for  $700  executed  by  Hugh  H.  Tilson,  payable  to  the  Bunnell  &  Eno 
Investment  Company  or  order,  dated  December  1,  1899,  due  December 
1,  1906,  bearing  interest  at  the  rate  of  six  percent  per  annum  accord- 
ing to  seven  annual  interest  coupons  attached,  for  the  sum  of  $42  each ; 
principal  and  interest  notes  bearing  10  percent  interest  after  maturity, 
and  providing  for  10  percent  attorney's  fee  if  suit  should  be  instituted 
to  collect  the  same.  The  principal  note  provided  that  if  default  should 
be  made  in  the  payment  of  any  interest,  then  the  principal  sum,  with 
all  accrued  interest,  should,  at  the  election  of  the  holder,  become  due 
and  payable  at  once.  Appellants  also  asked  for  foreclosure  of  a  mort- 
gage lien  created  at  the  tun^  said  note  was  executed  for  the  purpose  of 
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securing  payment  of  same.  Judgment  was  sought  against  appellees  H. 
A.  and  Earnest  Dennis  by  reason  of  their  purchase  of  the  land  covered 
by  said  mortgage  lien  and  their  assumption  of  said  indebtedness.  W. 
Bostick  was  made  a  defendant  as  the  owner  of  an  indebtedness  secured 
by  a  junior  lien  on  the  same  land. 

Appellees  Dennis  answered  by  general  denial,  plea  of  payment  and 
plea  of  estoppel;  and  by  cross-bill  they  asked  cancellation  of  appellants* 
mortgages,  and  that  same  be  removed  as  clouds  on  their  title.  The  case 
was  tried  before  the  court  without  a  jury,  and  judgment  was  rendered 
against  appellants,  and  in  favor  of  the  appellees  on  their  cross-bill. 

A  disposition  of  the  case  depends  upon  whether  or  not  the  evidence 
is  sufficient  to  show  that  at  the  time  Dennis  paid  to  the  Bunnell  &  Eno 
Investment  Company  the  amount  of  the  note  it  was  authorized  to  col- 
lect said  note.  If  so,  the  judgment  must  be  affirmed;  if  not,  the  judg- 
ment must  be  reversed  and  cause  remanded. 

The  note  in  suit  was  made  payable  to  the  order  of  the  Bunnell  & 
Eno  Investment  Company,  at  its  office  in  Philadelphia,  Pennsylvania. 
Interest  was  payable  annually,  and  besides  the  interest  it  authorized  the 
payment  of  $100,  or  multiple  thereof,  on  the  principal  at  any  interest 
paying  period.  The  note  was  endorsed  "Pay  to  the  order  of  Eliza  M. 
Higley,  without  liability  except  under  the  accompanying  guaranty.  The 
Bunnell  &  Eno  Investment  Company,  Natt  H.  Ellis,  Vice  President." 
The  note  was  given  for  part  of  the  purchase  price  of  land  and  secured 
by  a  lien  thereon.  The  Dennis  Bros,  had  bought  the  land  and  assumed 
the  payment  of  said  note.  An  interest  paying  period  occurred  on  De- 
cember 1,  1901.  Dennis  and  brother  remitted  to  said  investment  com- 
pany a  sum  just  before  this  date  sufficient  to  cover  the  principal  and 
interest  due  at  that  time,  which  was  received,  and  in  due  time  Dennis 
and  brother  received  through  the  mail  the  interest  coupon,  but  the 
investment  company  wrote  them  in  effect  that  the  contract  provided  that 
30  days*  notice  of  intention  to  pay  more  than  the  accrued  interest  must 
be  given  (which  was  not  true),  and  as  Dennis  and  brother  had  not  com- 
plied therewith,  the  company  would  not  receive  the  money  as  payment 
of  the  note,  but  would  hold  it  subject  to  their  order,  etc.  There  was 
some  correspondence  between  the  investment  company  and  Dennis  and 
brother,  and  in  the  company's  letters  there  were  statements  from  which 
it  might  be  inferred  that  the  said  company  held  the  note  for  collection, 
but  these  statements  were  not  binding  on  plaintiff,  there  being  no  proof 
that  said  company  was  the  agent  of  plaintiff.  Agency  can  not  be  es- 
tablished by  the  declarations  of  the  one  purporting  to  be  an  agent,  nor 
can  the  admissions  and  statements  of  such  a  one  bind  the  principal 
until  such  agency  is  established.     (Coleman  v.  Colgate,  69  Texas,  88.) 

The  note  being  negotiable  and  endorsed  to  plaintiff,  Eliza  M.  Higley, 
the  burden  was  on  defendants  to  show  that  the  investment  company  was 
authorized  to  collect  the  note  in  order  to  obtain  relief  by  reason  of  pay- 
ment to  said  company.  Mr.  Daniels  (Negotiable  Instrumemnts,  vol.  2, 
sec.  1230),  says:  *Tayment  of  a  bill  or  note  should  be  made  to  the 
legal  owner  or  holder  thereof  or  some  one  authorized  by  him  to  receive  it. 
If  it  be  payable  to  bearer  or  endorsed  in  blank,  any  person  having  it  in 
possession  may  be  presumed  to  be  entitled  to  receive  payment,  imless  the 
payer  has  notice  to  the  contrary,  and  a  payment  to  such  person  will  be 
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valid,  although  he  may  be  a  thief,  finder,  or  fraudulent  holder."  The 
note  was  not  endorsed  by  Eliza  M.  Higley.  Had  it  so  been,  or  had  it 
been  in  the  possession  of  the  investment  company,  the  payment  to  said 
company  would  have  been  good. 

Mr.  Daniels,  in  section  1230a,  doubts  the  correctness  of  the  holding 
in  some  cases  that  the  payment  to  the  holder  of  unendorsed  negotiable 
paper  is  good.  There  are  authorities  to  the  contrary,  but  as  the  note 
.in  this  case  was  payable  at  the  office  of  the  investment  company,  we  are 
inclined  to  the  opinion  that  the  payment  in  this  case  to  said  company 
discharged  the  note,  provided,  at  the  time  of  payment,  it  was  held  by  said 
company. 

Payment  of  installments  of  interest  prior  to  the  installment  of  De- 
cember 1,  1901,  to  said  company  and  the  appropriation  to  the  payment 
of  the  December  1,  1901,  interest  part  of  the  amount  remitted  to  said 
company  to  pay  off  and  discharge  said  note,  does  not  tend  to  show 
agency  in  said  company  to  collect  said  note.  In  Cunningham  v.  Mc- 
Donald, 11  Texas  Ct.  Bep.,  418,  it  is  said:  *^If,  however,  it  was  ad- 
mitted that  the  corporation,  acting  as  the  agent  of  Cunningham,  col- 
lected the  interest  from  McDonald,  that  fact  would  not  tend  to  prove 
that  it  had  the  authority  to  collect  the  principal  of  the  note.  How  can 
it  be  inferred  from  the  agency  to  collect  the  interest  that  the  agency 
to  collect  the  note  existed?  The  one  fact  does  not  form  a  basis  for  the 
presumption  of  the  other  fact."  • 

The  evidence  being  insufficient  to  show  that  the  investment  company 
was  authorized  to  collect  the  note  or  had  possession  thereof  at  the  time 
of  payment,  the  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


J.  W.  Latimer  et  ux.  v.  St.  Louis  Southwestern  Bailway  Company. 

Decided  June  17,  1906. 

AffidaYlt  in  Lien  of  Appeal  Bond — Notary  Pnblio. 

Under  the  present  statute  an  affidavit  of  inability  to  pay  costs  in  lieu  of 
a  writ  of  error  bond  may  be  made  before  a  notary  public  in  another  State. 
Rev.  Stats.,  art.  7,  subd.  2.  Jenks  v.  Jenks,  47  Texas,  220,  not  followed  be- 
cause decided  before  the  change  in  the  statute. 

Error  from  the  District  Court  of  Franklin.  Tried  below  before  Hon. 
P.  A.  Turner. 

Wilkins  &  Vinson  and  B.  E.  Davenport,  for  plaintiffs  in  error. 

Olass,  Estes  &  King,  for  defendant  in  error. 

BAINEY,  Chief  Justice. — On  a  former  day  of  this  term  we  sus- 
tained a  motion  to  dismiss  the  writ  of  error  without  written  opinion, 
because  the  affidavit  in  lieu  of  a  writ  of  error  bond  was  made  before  a 
notary  public  in  the  State  of  Arkansas.  This  holding  was  based  on  the 
case  of  Jenks  v.  Jenks,  47  Texas,  220. 

Upon  considering  a  motion  for  a  rehearing  we  have  concluded  that 
our  former  holding  was  error.     The  case  of  Jenks  v.  Jenks,  though 
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correct  under  the  law  then  existing  (1877),  should  not  be  followed, 
because  since  then  the  law  has  been  changed  and  now  authorizes  the 
making  of  afSdavits  before  a  notary  public  in  another  State.  (Rev. 
Stats.,  art.  7,  subdiv.  2.) 

The  motion  for  rehearing  is  granted  and  the  motion  to  dismiss  is 
overruled. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


W.  S.  Arthur  et  al.  v.  Thomas  S.  Ridob,. 

Decided  June   19,   1905. 
1. — ^Deed — ^Detcription  of  Land. 

Where  a  deed  br  the  heirs  of  the  original  locator  of  a  league  of  land 
described  it  as  his  'location  or  right  of  location  on  Bear  Creek/'  this  was  a 
sufficient  description  where  the  evidence  showed  that  the  league  was  on  Bear 
Creek  and  was  the  locator's  only  location  in  that  country,  the  ambiguity  in 
such   description  not  being  a  patent  one. 

8. — Same— Reservation  of  Part  not  Bounded. 

The  deed  was  not  ineffectual  because  it  reserved  640  acres  out  of  the 
league  or  location,  describing  the  part  reserved  as  "640  acres  to  be  taken  at 
the  old  place  on  Bear  Creek/'  where  it  was  shown  that  "a  certain"  640  acres 
was  definitely  known  as  "the  old  place,"  being  the  place  where  the  locator's 
widow  lived  at  the  time  of  her  death. 

8. — Same— Subsequent  Designation   by   Agreement. 

If  the  designation  of  the  640-acre  resenMition  was  not  sufficiently  cer- 
tain, the  deed  left  in  the  grantors  the  right  to  select  640  acres  at  the  point 
designated,  and  the  evidence  showing  that  this  was  subsequently  done  with 
the  acquiescence  of  those  concerned,  the  deed  conveyed  the  other  portion  of 
the  league. 

4. — Same — Deed  at  Evidence — ^Part  of  Orantori  not  Bound. 

The  fact  that  the  deed  was  not  binding  on  a  part  of  the  grantors  therein, 
certain  minors  and  a  married  woman,  did  not  prevent  it  from  being  admis- 
sible in  evidence. 

5. — Trespass  to  Try  Title— Pleading  and  Proof. 

In  trespass  to  try  title  where  the  plaintiff  has  not  pleaded  his  title  spe- 
cially, he  is  entitled  to  prove  any  character  of  title  except  title  by  limitation. 
Rev.   SUts.,  art.   5250. 

6. — Deed — ^Presumption  of  Existence — ^Actual  Possession  of  the  Land. 

In  countries  where  the  lands  are  largely  unsettled  and  actual  possession 
the  exception  and  not  the  rule,  the  doctrine  that  possession  is  indispensable 
to  the  presumption  of  a  grant  does  not  apply.  Evidence  that  the  widow  of 
L.  recognized  the  open  claim  of  E.  to  certain  land  patented  to  L.,  and  that 
the  heirs  of  L.  never  paid  any  taxes  on  the  land,  and  afterwards  in  1848,  quit- 
claimed it  to  the  heirs  of  £.,  held  to  warrant  a  finding  that  there  was  a 
conveyance  from  L.  to  E.,  though  no  actual  possession  of  the  land,  which 
was  wild,  was  shown  in  E.  or  those  claiming  under  him. 

Appeal  from  the  District  Court  of  Sabine.    Tried  below  before  Hon. 
Tom  C.  Davis. 

Ooodrich  &  Symott  and  W.  P.  McBride,  for  appellants. — 1.    Where 
the  land  intended  to  be  conveyed  by  a  deed  is  so  inaccurately  described 
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that  it  appears,  on  an  inspection  of  the  deed,  the  identity  of  the  land  is 
altogether  uncertain  and  can  not  be  determined,  the  court  should  pro- 
nounce the  deed  void,  parol  evidence  not  being  admissible  to  show  what 
land  was  intended  to  be  conveyed.  Kingston  v.  Pickens,  46  Texas,  101 ; 
Norris  v.  Hunt,  61  Texas,  616;  Cook  v.  Oliver,  83  Texas,  662;  Coker 
V.  Roberts,  71  Texas,  601. 

2.  In  order  to  have  authorized  the  court  to  presume  that  there  was 
a  valid  sale  or  transfer  from  Benjamin  Lindsey  in  his  lifetime  to 
Matthew  Earle  in  his  lifetime  of  all  of  said  league  of  land  in  Sabine 
County,  Texas,  except  640  acres,  appellees  should  have  shown  that  such 
claim,  title  and  ownership  have  been  accompanied  by  long  possession  and 
enjoyment  of  the  land,  and  by  the  exercise  of  the  usual  acts  and  pre- 
rogatives indicative  of  such  claim  and  ownership  on  his  part.  Schauber 
V.  Jackson,  2  Wendell,  13;  Stark,  Ev.,  193,  194,  and  notes. 

Stewart  &  Templeton,  for  appellee. — 1.  The  ambiguity  or  defect  in 
the  description  of  the  land  set  out  in  the  instrument  mentioned  in  ap- 
pellant's first  and  second  assignments  of  error  is  not  a  patent  defect  as 
insisted  on  by  appellants,  but  is  a  latent  ambiguity  and  being  such, 
extraneous  evidence  was  admissible  to  aid  the  description  given  in  the 
instrument  and  to  identify  the  land  conveyed.  Mass  v.  Bromberg,  66 
S.  W.  Rep.,  470;  Frost  v.  Cattle  Co.,  81  Texas,  506;  Henry  v.  Whittaker, 
82  Texas,  8;  Overand  v.  Menczer,  83  Texas,  122;  Gresham  v.  Chambers, 
80  Texas,  544;  Witt  v.  Harlan,  66  Texas,  660;  Cook  v.  Oliver,  83  Texas, 
559;  Wilson  v.  Smith,  50  Texas,  365;  McQuirter  v.  Allen,  1  Texas  Civ. 
App.,  649. 

2.  It  was  sufficient  for  plaintiff  to  allege  title  to  and  ownership  of 
the  property  generally,  and  under  such  allegations  he  could  introduce 
any  legitimate  evidence  to  make  out  his  title,  since  the  statute  regulating 
the  action  of  trespass  to  try  title  so  allows.  Sayles*  Rev.  Stats.,  art, 
5250;  Parks  v.  Caudle,  68  Texas,  216;  Bridges  v.  Cundiff,  46  Texas, 
440. 

3.  The  evidence,  facts  and  circumstances  in  this  case,  were  so  full, 
complete  and  overwhelming  in  support  of  the  presumption  of  a  grant 
from  Benjamin  Lindsey  in  his  lifetime  to  Matthew  Earle  that  no  rational 
conclusion  could  be  reached  other  than  that  found  by  the  trial  court. 
Herndon  v.  Burnett,  50  S.  W.  Rep.,  581 ;  Baldwin  v.  Goldfrank,  31  S. 
W.  Rep.,  1066;  Walker  v.  Caradine,  78  Texas,  492;  Glasscock  v.  Hughes, 
55  Texas,  476;  Railway  Co.  v.  Uribe,  85  Texas,  390;  Taylor  v.  Watkins, 
26  Texas,  314,  698;  Fletcher  v.  Fuller,  120  U.  S.  Book  30,  p.  579. 

A.  D.  Hamilton,  John  Hamman  and  Moye  Wicks,  for  J.  H.  Herndon, 
executor,  made  defendant  as  appellee^s  warrantor. — 1.  Oral  evidence 
and  other  extraneous  proof  was  admissible  to  remove  the  ambiguity 
of  the  description  contained  in  the  instrument  executed  by  the  heirs 
of  Benjamin  Lindsey  and  wife  to  the  heirs  of  Matthew  Earle,  November 
27,'  1848,  such  ambiguity  being  latent  and  not  patent — ^the  instrument 
was  therefore  properly  admitted  in  evidence  as  a  basis  for  such  ex- 
planatory testimony,  and  to  be  construed  in  connection  therewith. 
Robinson  v.  Jones,  22  S.  W.  Rep.,  15;  Mass  v.  Bromberg,  66  S.  W.  Rep., 
470;  Camley  v.  Stanfield,  10  Texas,  560;  Earley  v.  Sterritt,  18  Texas, 


1906.']  Abthub  v.  Ridob.  139 

116;  WofiEord  v.  McKenna,  23  Texas,  44;  Hughes  v.  Sandal,  26  Texas, 
164;  Kingston  v.  Pickens,  46  Texas,  101;  Ragsdale  v.  Robinson,  48 
Texas,  396;  Wilson  v.  Smith,  50  Texas,  369;  Rainbolt  v.  March,  52 
Texas,  251;  Douthit  v.  Robinson,  55  Texas,  73;  Lunn  v.  Scarborough, 
24  S.  W.  Rep.,  846;  Clark  v.  Gregory,  27  S.  W.  Rep.,  56;  Hennan  v. 
Likens,  39  S.  W.  Rep.,  282. 

2.  The  court  did  not  err  in  finding  that  there  was  a  valid  sale  of 
the  premises  in  question  to  Matthew  Earle  by  Benjamin  Lindsey  during 
the  lifetime  of  each  of  them.  Fletcher  v.  Fuller,  120  U.  S.,  534,  30 
Law  Ed.,  759;  United  States  v.  Deverank,  90  Fed.  Rep.,  187;  Dailey 
V.  Starr,  26  Texas,  562;  Garner  v.  Lascar,  71  Texas,  435,  9  S.  W.  Rep.,- 
334;  Johnson  v.  Shaw,  41  Texas,  432;  McDow  v.  Rabb,  56  Texas,  158; 
Johnson  v.  Timmons,  60  Texas,  531;  Hooper  v.  Hall,  36  Texas,  87; 
Ballard  v.  Perry,  28  Texas,  366;  Herndon  v.  Burnett,  50  S.  W.  Rep., 
583;  Texas  Tram  &  Lumber  Co.  v.  Gwin,  52  S.  W.  Rep.,  110;  Jones 
V.  Reus,  5  Texas  Civ.  App.,  628,  24  S.  W.  Rep.,  674;  Bounds  v.  Little, 
75  Texas,  320,  12  S.  W.  Rep.,  1109;  Amman  v.  Dwyer,  78  Texas,  639; 
Manchaca  v.  Field,  62  Texas,  141;  Baylor  v.  Tillebach,  49  S.  W.  Rep., 
720;  Grain  v.  Huntington,  81  Texas,  61;  Johnson  v.  Lyford,  9  Texas 
Civ.  App.,  85-89,  29  S.  W.  Rep.,  57;  Smith  v.  Swan,  2  Texas  Civ.  App., 
563;  Grayson  v.  Lafland,  52  S.  W.  Rep.,  121;  Johnson  v.  Newman,  43 
Texas,  636;  Harris  v.  Nations,  79  Texas,  411;  Baldwin  v.  Roberts,  36 
S.  W.  Rep.,  789 ;  Wells  v.  Burts,  3  Texas  Civ.  App.,  435 ;  Herndon  v. 
Vick,  89  Texas,  469;  McDow  v.  Robb,  56  Texas,  158;  Dunn  v.  Eaton 
(Tenn.),  23  S.  W.  Rep.,  163;  Parker  v.  Spencer,  61  Texas,  160;  Daniels 
V.  Creekmore,  7  Texas  Civ.  App.,  577,  27  S.  W.  Rep.,  148. 

GILL,  Associate  Justice. — This  action  of  trespass  to  try  title  was 
brought  by  T.  S.  Ridge,  claiming  under  Matthew  Earle,  to  recover  the 
Benjamin  Lindsey  league  of  land  in  Sabine  County,  less  640  acres  out 
of  the  northwest  comer  and  less  certain  other  small  tracts  not  necessary 
to  be  further  mentioned  in  this  opinion. 

The  defendant,  W.  S.  Arthur,  and  his  many  codefendants  claimed 
under  the  heirs  of  Benjamin  Lindsey,  the  original  grantee.  Subse- 
quently the  case  of  Caradine  v.  Mann,  involving  the  same  land  and 
upon  kindred  issues,  was  consolidated  with  this  cause  and  the  two  were 
tried  together.  We  shall  not  undertake  to  set  out  the  names  of  the 
numerous  defendants  and  intervenors,  nor  to  state  the  nature  of  their 
various  claims  against  the  plaintiff  and  against  each  other.  Such  a 
statement  is  not  necessary  for  the  purposes  of  this  opinion. 

In  a  trial  to  the  court  without  a  jury  Ridge  recovered  judgment  as 
prayed  for  and  the  parties  affected  thereby  have  appealed.  The  only 
question  presented  on  this  appeal  is  whether  the  plaintiff  Ridge  has  title 
to  the  Lindsey  league,  less  the  tracts  excepted  by  his  petition,  and  our 
statement  of  the  case  shall  contain  such  facts  only  as  are  germane 
to  that  issue  and  the  questions  growing  out  of  it. 

The  league  of  land  in  controversy  was  titled  to  Benjamin  Lindsey 
by  the  Mexican  government  in  1835,  and  Benjamin  Lindsey  moved  upon 
it  and  established  a  home  in  the  northeast  corner  thereof.  The  appellee 
claims  the  land  through  the  heirs  of  Matthew  Earle,  and  the  controlling 
question  i^  whether  the  facts  support  the  conclusion  that  Benjamin 
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Lindsey  sold  and  conveyed  to  Matthew  Earle  the  league  of  land,  less 
a  reservation  of  640  acres. 

We  will  state  in  their  chronological  order  the  facts  bearing  upon  that 
issue.  Benjamin  Lindsey  and  Matthew  Earle  were  brothers-in-law  and 
lived  up  to  the  time  of  Lindsey's  death  in  the  same  section  of  Texas. 
Lindsey  died  in  1838,  but  prior  to  his  death  he  had  moved  away  frbm 
the  league,  but  the  place  where  he  had  lived  thereon  was  known  as  the 
old  Lindsey  place.  The  evidence  discloses  no  written  conveyance  from 
Lindsey  to  Earle,  but  prior  to  the  death  of  Lindsey,  Earle  openly  claimed 
the  entire  Lindsey  survey,  except  640  acres  comprising  the  Lindsey 
•home.  This  claim  was  thereafter  continuously  and  openly  asserted  by 
him  with  the  knowledge  of  his  sister,  the  widow  of  Lindsey,  and  who 
was  the  sole  devisee  of  her  husband.  During  her  lifetime  she  recognized 
the  claim  of  the  Earles,  and  after  her  husband's  death  moved  back  to 
the  old  home,  claimed  only  the  640  acres,  and  declared  the  Earle  heirs 
owned  the  remainder.  After  her  death  her  children  claimed  only  the 
640  acres  and  recognized  the  claim  of  the  Earle  heirs  to  the  remainder. 
There  is  testimony  to  the  effect  that  Earle  in  his  lifetime  and  his  heirs 
after  his  death  went  upon  the  land  and  exercised  acts  of  ownership  and 
control  over  it.  The  entire  league,  except  the  640  acre  Lindsey  home, 
was  wild  land,  and  has  never  been  actually  occupied  by  any  one. 

The  old  Lindsey  home,  consisting  of  640  acres  taken  in  the  form 
of  a  square  out  of  the  northwest  corner  of  the  league,  is  now  owned  by  a 
man  named  Heins.  The  Lindsey  heirs  do  not  claim  it,  but  concede  that 
it  has  been  conveyed.  David  A.  Earle,  a  nephew  of  Benjamin  Lindsey, 
and  Mrs.  Sarah  Williams,  both  of  whom  were  well  acquainted  with  Earle 
and  Lindsey  and  their  heirs,  testify  to  the  open  and  continuous  assertion 
of  ownership  of  the  league,  less  640  acres,  by  Earle  and  his  heirs,  and 
to  the  equally  continuous  concession  on  the  part  of  Mrs.  Lindsey  and  her 
heirs  that  the  title  was  in  the  Earles.  They  stated  that  its  ownership 
by  the  Earles  was  a  matter  of  common  notoriety  in  that  neighborhood. 
From  that  early  day  until  sliortly  before  the  institution  of  this  suit  the 
Lindsey  heirs  have  asserted  claim  to  none  of  it,  save  the  640  acres  which 
was  sold,  and  have  paid  no  taxes  thereon. 

Mary  A.  Lindsey,  the  widow  of  Benjamin  Lindsey,  died  in  1847, 
leaving  several  children  surviving  her.  The  inventory  of  her  estate 
comprises  a  list  of  landed  interests,  but  the  Lindsey  league  is  not 
mentioned,  unless  the  words  "a  bond  on  Wm.  Earle  for  640  acres  of  land 
in  Sabine  County^'  be  taken  to  refer  to  the  640  acres  reserved. 

Wm.  Earle,  one  of  the  Earle  heirs,  was  one  of  the  commissioners  of 
partition  for  the  division  of  her  estate  among  the  heirs,  and  in  the 
partition  there  was  no  mention  of  the  Lindsey  league,  nor  was  it  men- 
tioned in  any  of  the  papers  of  the  estate.  In  the  matter  of  the  guardian- 
ship of  the  Lindsey  minor  heirs  it  was  shown  that  none  of  the  Lindsey 
league  was  ever  listed  as  a  part  of  their  estate. 

On  the  27th  day  of  November,  1848,  about  ten  years  after  the  death 
of  Benjamin  Lindsey,  and  one  year  after  the  death  of  Mrs.  Mary  A. 
Lindsey,  his  widow,  the  adult  Lindsey  heirs  and  the  guardians  of  the 
minors  executed  and  delivered  to  the  heirs  of  Matthew  Earle  the  follow- 
ing instrument  of  writing: 
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"State  of  Texas,  San  Augustine  County. 

"Know  all  men  by  these  presents,  that  we,  Holland  L.  Anderson, 
Benjamin  Lindsey,  David  Lindsey,  R.  E.  Lindsey,  James  W.  Lindsey, 
Belsora  Evans,  Benjamin  Lindsey,  guardian  of  Mary  Jane  Lindsey,  a 
minor  heir  of  Thomas  Lindsey,  deceased,  M.  R.  Fitzgerald,  guardian  of 
Thomas  H.  Lindsey,  Amanda  Lindsey  and  Owen  H.  Lindsey,  minor 
heirs  of  Owen  H.  Lindsey,  deceased,  and  Holland  L.  Anderson,  guardian 
of  Ursula  Lindsey  and  Margaret  Lindsey,  being  the  heirs  at  law  and 
legal  representatives  of  Benjamin  Lindsey  and  Mary  A.  Lindsey,  de- 
ceased, for  and  in  consideration  of  the  sum  of  one  hundred  dollars,  do 
hereby  relinquish  and  quit-claim  to  Nancy  Earle,  William  Earle,  Be- 
linda Williams,  Delphia  McGuflBn  and  Elizabeth  Landrum,  being  the 
heirs  of  Matthew  Earle,  deceased,  all  the  right  and  claim  that  Benjamin 
Lindsey  had  in  and  to  all  and  singular  the  location  or  right  of  location 
on  Bear  Creek,  except  six  hundred  and  forty  acres,  hereby  reserved  to 
be  taken  at  the  old  place  on  Bear  Creek.  To  have  and  to  hold  said 
location  and  right  of  location  to  them,  their  heirs  and  assigns  forever. 
In  testimony  whereof  we  hereunto  set  our  hands  and  seals  this  27th 
November,  A.  D.  1848.^' 

Holland  L.  Anderson  was  husband  of  one  of  the  Lindsey  children, 
was  intimately  connected  with  the  management  of  the  Mary  Lindsey 
estate,  and  acted  as  guardian  for  some  of  the  minor  heirs.  There  were 
four  Earle  heirs.  Ridge  connected  his  title  by  mesne  conveyances  with 
that  of  three  of  them  and  claimed  the  Wm.  Earle  interest  through  a 
sheriflPs  deed  made  in  pursuance  of  an  execution  sale  as  one  of  the 
links  in  his  chain  of  title.  This  instrument  was  executed  in  May, 
1869,  by  A.  H.  McGown,  sheriff  of  Sabine  County.  As  the  objection 
to  it  involves  only  a  matter  of  description,  we  do  not  set  it  out  in  this 
connection. 

The  tax  rolls  of  Sabine  County  covering  a  period  from  1839  to  1856 
show  that  Matthew  Earle  and  the  Earle  heirs  assessed  for  taxes  from 
time  to  time  lands  in  Sabine  County,  and  for  some  years  assessed  an 
acreage  which  would  correspond  with  their  claim  to  the  Lindsey  league, 
but  the  Lindsey  league  was  not  named  in  the  rolls.  That  in  later  years 
the  Earle  heirs  assessed  the  lands  as  of  the  Lindsey  league  in  acreage 
equal  to  their  individual  interests.  It  fairly  appears  that  it  was  claimed 
by  them  and  assessed  for  taxes  as  their  own.  In  no  year  subsequent  to 
the  death  of  Benjamin  Lindsey  does  it  appear  that  it  or  any  part  of  it 
has  been  assessed  for  taxes  by  the  Lindsey  heirs  or  their  vendees,  except 
occasionally  an  acreage  about  equal  to  the  640  acre  reservation.  In  one 
year  700  acres  was  assessed  to  Hines. 

As  against  these  facts  it  was  shown  that  Benjamin  Lindsey  was  first 
a  member  of  Austin^s  colony,  and  as  such  secured  a  grant  located  on 
the  Brazos  River.  That  he  abandoned  this,  and  the  location  was  offici- 
ally declared  vacant.  That  the  location  in  Sabine  County  was  subse- 
quently acquired.  That  before  his  death  his  brother-in-law  secured  a 
certificate  for  a  league  of  land.  That  his  agents  located  a  part  of  it 
on  the  Benjamin  Lindsey  location  in  Sabine  County  and  the  remainder 
on  other  lands  in  that  county.  That  it  so  remained  for  a  long  time, 
and  when  a  grant  was  applied  for  it  was  refused  because  of  the  prior 
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location  of  the  Lindsey  certificate  on  the  same  land.  After  many  years 
it  was  floated  and  located  elsewhere. 

This  peculiar  circumstance  is  not  explained  in  any  way,  and  the 
reasons  for  it  are  matters  of  pure  speculation.  The  undisputed  fact 
remains  that  the  Earles  claimed  the  Lindsey  league  as  before  explained. 
That  they  rendered  for  taxation  the  parts  so  claimed  and  subsequently 
disposed  of  it,  and  that  Mrs.  Lindsey  and  the  Lindsey  heirs  conceded 
the  ownership  of  the  Earles  of  all  of  the  league,  except  the  640  acres 
reserved  in  the  instrument  of  1848. 

The  points  made  against  the  judgment  may  be  briefly  stated  as 
follows:  (1)  The  conveyance  of  1848  was  erroneously  admitted  in 
evidence,  because  (a)  the  description  was  void  for  uncertainty,  and  (b) 
because  it  did  not  convey  the  interest  of  the  minor  heirs  and  of  Mrs. 
Anderson,  who  was  a  married  woman*  (2)  It  was  error  to  admit  evi- 
dence in  support  of  the  claim  of  a  conveyance  from  Benjamin  Lindsey  to 
Matthew  Earle  because  the  pleadings  were  not  so  framed  as  to  authorize 
the  admission  thereof.  (3)  It  was  error  to  admit  the  deed  of  sheriflE 
McGown  purporting  to  convey  the  interest  of  Wm.  Earle  because  the 
description  was  void  for  uncertainty;  and  (4)  the  court  erred  in  finding 
that  there  was  a  valid  transfer  of  the  league,  less  640  acres,  from 
Benjamin  Lindsey  to  Matthew  Earle. 

The  first  objection  to  the  conveyance  of  1848  is  without  merit.  It 
was  a  voluntary  conveyance,  and  if  the  partips  were  competent  to  bind 
themselves  or  those  they  undertook  to  represent,  it  eflfectively  conveyed 
the  league,  subject  to  either  one  of  two  conditions:  (1)  If  the  reserva- 
tion of  640  acres  is  shown  by  the  proof  to  have  been  sufficiently  described 
by  the  language  "except  640  acres  to  be  taken  at  the  old  place  on  Bear 
Creek,"  it  passed  a  definite  part  of  the  league;  (2)  if  the  designation  of 
the  640-acre  reservation  was  not  sufficiently  certain,  it  left  in  the 
grantors  the  right  to  select  640  acres  at  that  point,  and  the  proof  shows 
that  this  was  subsequently  done  with  the  acquiescence  of  those  concerned. 
(Mass  V.  Bromberg,  28  Texas  Civ.  App.,  145,  66  S.  W.  Rep.,  470.) 

The  objection  that  the  words  "the  location  or  right  of  location  on 
Bear  Creek'*  disclose  a  patent  ambiguity  is  without  merit.  The  evidence 
shows  that  the  Lindsey  survey  was  on  Bear  Creek,  and  was  his  only 
location  in  that  section  of  the  country.  So  in  either  event  the  instrument 
bound  those  who  were  competent  to  bind  themselves. 

We  think  also  it  is  fairly  made  to  appear  from  the  evidence  considered 
as  a  whole  that  the  640-acre  tract  was  definitely  known  by  the  name 
of  the  "old  place,"  and  that  subsequent  conveyances  recognized  it  as 
a  known  and  definite  tract  described  generally  by  that  designation. 

The  instrument  was  admissible  for  another  and  broader  reason  which 
will  be  considered  further  on  in  this  opinion.  That  it  failed  to  convey 
the  interests  of  the  minor  heirs  or  of  Mrs.  Anderson  is  obvious,  because 
it  is  not  pretended  that  their  guardians  in  the  one  case  or  the  husband 
in  the  other  were  in  a  position  to  bind  the  real  parties  at  interest,  but 
this  does  not  affect  its  admissibility. 

The  second  objection  to  the  judgniisnt  is  also  without  merit  because 
in  a  formal  suit  in  trespass  to  try  title  the  plaintiff  may  prove  any 
character  of  title  except  that  of  limitation,  no  effort  being  made  to  plead 
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his  title  specifically.  (Rev.  Stats.,  art.  5250;  Parks  v.  Caudle,  58 
Texas,  216;  Bridges  v.  Cundiif,  45  Texas,  440.) 

The  case  of  Taylor  v.  Watkins,  26  Texas,  699,  cited  by  appellants, 
contains  expressions  tending  to  support  the  proposition  advanced,  but 
they  are  so  clearly  dicta  they  are  not  even  included  in  the  syllabus  as  a 
point  decided.    The  rule  we  announce  is  well  settled. 

We  will  next  consider  the  last  and  most  important  objection.  The 
part  of  the  league  claimed  by  appellee  has  always  been  wild  and  un- 
settled land.  No  one  has  ever  been  in  possession.  The  question  which 
confronts  us  has  two  aspects:  (1)  Can  a  conveyance  be  presumed  in 
any  case  in  the  absence  of  a  showing  of  some  sort  of  possession  under  a 
claim  of  ownership;  and  (2)  if  it  can,  does  the  proof  sustain  the  pre- 
sumption of  a  grant  as  found  by  the  trial  court? 

It  is  stated  in  Gamer's  case,  71  Texas,  435,  that  in  countries  where 
the  lands  are  largely  unsettled  and  actual  possession  the  exception  and 
not  the  rule,  the  doctrine  that  possession  is  indispensable  to  the  pre- 
sumption of  a  grant  does  not  apply.  The  authorities  are  reviewed  and 
it  is  broadly  stated  that  the  decided  weight  of  authority  supports  the 
conclusion  reached.  As  that  case  was  subsequently  approved  in  Baldwin 
V.  Goldfrank,  88  Texas,  249,  we  do  not  feel  inclined  to  review  the  ques- 
tion at  length.  Our  attention  has  been  called  to  an  expression  used 
by  this  court  in  the  opinion  in  Simmons  v.  Hewitt,  12  Texas  Ct.  Rep., 
750,  bearing  upon  the  point  under  discussion  and  inconsistent  with  the 
views  here  expressed.  The  expression  was  not  necessary  to  the  decision 
of  that  case,  and  the  rule  was  stated  too  broadly.  It  is  generally  true 
that  some  sort  of  possession  is  required  to  authorize  the  presumption  of 
a  grant,  and  when  the  court  indulges  the  presumption  as  matter  of  law 
it  is  perhaps  invariably  required.  But  where  the  issue  is  one  of  fact 
for  the  jury  it  is  not  perceived  why  the  execution  of  a  conveyance  may 
not  be  established  by  circumstances  as  any  other  fact  the  existence  of 
which  a  jury  may  be  called  upon  to  determine. 

In  Bounds  v.  Little,  75  Texas,  516,  Justice  Oaines  quotes  with  ap- 
proval the  following  from  Mr.  Starkie's  work  on  evidence:  "It  has  been 
doubted  whether  the  doctrine  of  presumption  as  to  the  execution  of 
deeds  of  conveyance  has  not  been  carried  to  too  great  a  length.  The 
reasons,  however,  which  have  been  urged  on  the  subject  are  properly 
applicable  to  legal  and  artificial  presumptions  only.  That  is  to  such  as 
are  made  by  the  courts  directly  by  means  of  a  jury,  and  not  to  such  con- 
clusions of  fact  as  are  made  by  a  jury  upon  a  full  conviction  of  the 
truth  of  a  fact  by  the  natural  force  of  evidence.  To  the  weight  and 
importance  of  circumstantial  evidence  to  prove  the  actual  execution  of  a 
conveyance  whose  existence  can  not  be  directly  proved  there  is  no  limit 
short  of  that  which  necessarily  produces  actual  conviction,  and  there 
seems  to  be  no  rule  of  law  which  excludes  such  evidence  from  the  con- 
sideration of  the  jury.  If  there  were  it  would  be  a  singular  and  anomal- 
ous one  which  shuts  out  evidence  of  a  nature  and  description  admissible 
in  every  other  case,  however  important  the  consequences,  even  upon  trial 
for  murder  and  treason.  Juries  are  bound  to  decide  according  to  the 
actual  truth  of  the  facts.  It  would  therefore  be  absurd  and  inconsistent 
to  say  that  a  jury  was  not  to  be  allowed  to  find  according  to  the  real 
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fact  when  they  are  satisfied  that  an  actual  conveyance  has  been  exe- 
cuted/'    (?  Starkie  on  Evidence,  924.) 

It  is  true  in  the  case  last  cited  the  opinion  was  expressed  that  before 
such  evidence  was  admissible  search  for  the  deed  should  be  shown  to 
have  been  made,  but  in  the  case  before  us  that  would  not  be  required 
because  if  there  was  a  conveyance  from  Lindsey  to  Earle  it  was  made 
prior  to  1840,  and  therefore  at  a  time  when  conveyances  of  lands  were 
not  required  to  be  in  writing. 

Applying  the  rule  to  the  facts  let  us  see  if  the  trial  court  sitting  as  a 
jury  was  justified  in  presuming  that  in  some  transaction  between 
Earle  and  Lindsey  the  latter  sold  him  the  league,  reserving  the  640- 
acre  home.  The  parties  were  brothers-in-law,  lived  near  each  other  and 
were  friendly.  The  claim  of  Earle  was  openly  asserted.  When  the 
widow  of  Lindsey  fell  heir  to  the  property  (and  she  was  a  sister  of 
Earle)  she  recognized  his  claim  and  conceded  his  ownership.  Her  heirs 
did  likewise  as  to  the  heirs  of  Earle.  Earle  and  his  heirs  made  open 
claim  and  exercised  acts  of  ownership.  They  assessed  the  land  for 
taxes.  The  heirs  of  Lindsey  made  no  claim.  They  neither  assessed  it 
nor  paid  taxes  on  it.  They  disposed  of  only  the  640  acres  reserved. 
It  was  not  included  in  the  inventories  of  any  of  the  estates  of  the 
Lindsey  decedents,  or  the  minors,  and  this  notwithstanding  the  fact  that 
Anderson,  the  husband  of  one  of  the  Lindsey  heirs,  and  one  of  the 
Earles  were  intimately  concerned  in  the  disposition  of  the  Mary  Lindsey 
estate  and  the  estates  of  certain  minors.  Anderson  signed  the  deed  of 
1848,  and  it  purported  to  affect  his  wife's  interest. 

It  was  also  testified  by  one  of  the  signers  of  the  deed  of  1848  that 
he  learned  at  the  time  that  the  instrument  was  being  executed  in  pur- 
suance of  a  transaction  had  between  the  deceased  Lindsey  and  the  de- 
ceased Earle.  Thus  the  instrument,  itself  a  quit-claim,  was  admissible 
in  evidence  for  this  broader  purpose,  and  becomes  a  powerful  circum- 
stance in  support  of  the  conclusion  that  the  parties  at  the  time  had 
knowledge  of  the  former  transaction  and  wished  to  embody  it  in  a 
written  instrument  susceptible  of  record.  Under  all  these  circumstances 
may  not  the  court  have  well  concluded  that  the  facts  were  absolutely 
inconsistent  with  any  other  conclusion  save  that  the  land  had  passed 
to  Earle  by  some  transaction  between  him  and  the  deceased  Lindsey? 
We  are  of  opinion  the  conclusion  of  the  trial  court  is  supported  by  the 
record. 

The  remaining  objection  requiring  our  notice  is  to  the  introduction 
of  the  sheriflfs  deed  to  the  interest  of  Wm.  Earle.  Without  entering  into 
a  discussion  of  the  question  we  express  the  opinion  that  in  the  light  of 
the  explanatory  proof  that  the  640-acre  Lindsey  home  was  a  well-known 
tract,  the  sheriff's  sale  of  an  undivided  interest  in  the  remainder  was 
sufficiently  described.  But  even  if  this  is  not  a  sound  conclusion,  the 
objection  will  not  avail  defendants,  because  Ridge  has  shown  himself 
entitled  to  an  undivided  three-fourths,  and  as  against  the  Lindsey  heirs 
and  the  claimants  under  them  he  was  entitled  to  judgment  for  the 
whole. 

No  material  error  being  disclosed,  we  are  of  opinion  the  judgment 
should  be  affirmed,  and  it  is  so  ordered. 
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on  behearino. 

In  the  main  opinion  we  stated  that  the  cage  of  Taylor  v.  Watkins,  26 
Texas^  688^  was  not  in  point  on  the  proposition  that  a  plaintiff  in  tres* 
pass  to  try  title  is  required  to  plead  specially  the  execution  of  a  con- 
veyance in  his  chain  of  title  if  he  wishes  to  establish  the  conveyance 
by  circumstantial  evidence  or  •  fact  presumption  growing  out  of  cir- 
cumstances proved.  We  added  the  comment  that  what  was  said  upon  the 
question  in  that  case  was  dicta  and  was  not  mentioned  in  the  syllabus 
as  a  point  decided.  This  comment,  insofar  as  the  syllabus  is  concerned, 
is  inaccurate,  and  the  writer  is  now  unable  to  account  for  the  error. 
We  still  think,  however,  the  point  was  not  up  for  decision,  as  the  plain- 
tiff in  that  case  undertook  to  plead  his  title  specially.  Nor  was  the 
point  up  for  decision  in  Yancy  v.  Norris,  27  Texas,  40,  cited  by  appellant 
in   his  motion. 

Montgomery  v.  Carlton,  56  Texas,  361,  simply  decides  that  one  rely- 
ing upon  a  parol  gift  of  real  estate  must  allege  and  prove  such  facts 
as  take  the  conveyance  out  of  the  statute  of  frauds.  Taylor's  case  and 
Norris's  case,  supra,  have  been  many  times  cited  in  subsequent  decisions 
and  invariably  followed  upon  the  questions  actually  decided  therein, 
but  in  no  case  of  which  we  are  aware  have  they  been  cited  upon  the 
point  here  presented,  nor  has  any  similar  holding  been  made  as  to  proof 
of  a  transfer  from  circumstantial  evidence. 

In  Daily  v.  Starr,  26  Texas,  564,  the  point  was  made  by  appellant 
who  had  been  sued  in  trespass  to  try  title  and  cast  in  the  suit.  The 
statement  of  the  case  discloses  that  plaintiff  did  not  plead  his  title 
specially,  but  merely  alleged  title  in  himself.  The  point  was  made 
that  the  general  allegations  did  not  authorize  proof  sustaining  the  ex- 
istence of  a  power  to  execute  one*  of  the  deeds  in  plaintiff's  title.  The 
point  was  ignored  as  unworthy  of  notice  and  the  judgment  aflSrmed. 
The  pleadings  and  proof  admissible  thereunder  in  trespass  to  try  title 
are  governed  by  statute,  and  the  only  legal  title  required  to  be  pleaded 
specially  is  title  by  limitation.     (Ortez  v.  State,  86  S.  W.  Rep.,  46.) 

Such  a  title  in  this  State  does  not  rest  upon  a  presumption  of  a  deed. 
A  compliance  with  the  requirements  of  the  statute  vests  title,  though 
the  claimant  might  admit  he  had  no  other  and  laid  no  claim  to  title 
by  conveyance.  Our  statutes  of  limitation  are  statutes  of  repose,  and 
there  is  no  kinship  between  them  and  the  presumption  of  a  deed  infer- 
able from  facts  and  circumstances  proven.  The  contention  of  appellant 
that  because  of  such  supposed  analogy  the  latter  must  be  specially 
pleaded  as  in  limitation,  can  not  be  allowed. 

We  have  found  no  reason  to  change  our  views  upon  any  point  decided 
on  the  main  hearing  of  this  cause.  The  motion  for  rehearing  is  there- 
fore overruled. 

Overruled. 

Writ  of  error  refused. 


Vol.  XL.  Civil— 10. 


146  Texas  Civil  Appeals  Reports,  Vol.  40.  [June, 

John  Lynch  v.  J.  H.  McGown. 

Decided  June  21,  1905. 

Homestead — ^Abandonment — ^Intention   to   Betnm — Charire. 

Where  the  owner  of  land  levied  on  under  execution  asserted  a  homestead 
right  thereto  and  the  evidence  showed  that  prior  to  the  levj  he  had  bought 
another  place,  removed  to  it,  lived  on  it  for  several  years  and  was  living 
there  at  the  titne  of  the  levy,  a  charge  that  where  a  homestead  is  once  ac- 
quired a  removal  to  another  tract  and  purchase  thereof  will  not  of  itself 
deprive  the  party  of  his  homestead  rights  in  the  first  tract,  "provided  he  in- 
tended in  such  removal  to  occupy  the  second  place  only  temporarily,  and 
intended  to  return  to  the  first  place,"  was  erroneous  in  that  it  made  the 
question  of  abandonment  depend  on  the  intention  at  the  time  of  removal, 
instead  of  an  intention  to  return  which  then  existed  and  continued  to  exist 
thereafter. 

Appeal  from  the  District  Court  of  Sabine.  Tried  below  before  Hon. 
Tom  C.  Davis. 

Goodrich  &  Synnott,  for  appellant. — The  court  erred  in  its  charge 
to  the  jury  in  charging  in  words  as  follows :  ''Where  a  homestead  is 
once  acquired  upon  land,  a  removal  therefrom  to  another  tract  of  land 
in  a  town  and  purchase  of  such  other  tract  will  not  of  itself  deprive 
him  of  his  homestead  rights  in  the  first  tract,  provided  he  intended  in 
such  reinoval  to  occupy  the  second  place  only  temporarily  and  intended 
to  return  to  the  first  place/'  said  charge  being  upon  the  weight  of 
the  evidence  in  that  it  singles  out  important  facts  introduced  in  evi- 
dence and  tells  the  jury  that  they  do  not  constitute  abandonment  and 
also  because  it  makes  the  question  of  abandonment  depend  alone  upon 
plaintiff's  intention  at  the  very  time  of  his  removal,  instead  of  making 
it  depend  upon  whether  or  not  his  intention  to  return  to  the  first  tract 
of  land  in  controversy  existed  at  the  time  of  such  removal,  at  the 
date  of  the  levy  of  the  execution  and  at  all  times  intervening.  Rev.. 
Stats.,  art.  1317;  White  v.  Epperson,  73  S.  W.  Rep.,  852;  Burcham 
V.  Gann,  1  Posey  U.  C,  343 ;  Mayo  v.  Tudor's  Heirs,  12  S.  W.  Rep., 
118;  Dawson  v.  Sparks,  1  Posey  U.  C,  758;  Missouri,  K.  &  T.  Ry. 
Co.  V.  Baker,  58  S.  W.  Rep.,  966;  Frieberg  v.  Frieberg,  74  Texas,  126; 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Vaughn,  5  Texas  Civ.  App.,  201; 
Bering  v.  First  National  Bank,  69  Texas,  599;  Stude  v.  Saunders, 
2  Posey  U.  C,  124;  Chamblee  v.  Tarbox,  27  Texas,  146. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  for  injunction 
brought  by  appellee  to  restrain  the  sale  of  a  tract  of  sixty  acres  of  land, 
a  part  of  J.  I.  Pifermo  grant  in  Sabine  County,  claimed  by  him  to  be 
his  homestead.  The  land  was  levied  on  by  the  sheriff  of  Sabine  County 
under  an  execution  issued  upon  a  judgment  in  favor  of  appellant  against 
the  appellee  rendered  in  a  Justice  Court  of  San  Augustine  County, 
and  to  restrain  the  sale  under  this  levy  this  suit  was  instituted. 

Plaintiff's  amended  petition  alleges  in  substance  that  he  is  the  head 
of  a  family,  and  that  long  prior  to  October  27,  1903,  the  date  of 
the  levy  of  the  execution,  he  had  established  his  homestead  on  the  land 
in  controversy ;  that  for  many  years  he  resided  on  said  knd  and  that  it 
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has  continned  to  be  his  homestead  to  the  present  time  and  has  at  no 
time  been  abandoned  as  such,  but  on  the  contrary  he  has  for  the  past 
ten  years  continuously  asserted  homestead  rights  in  the  premises  and 
has  never  claimed  such  rights  in  any  other  land;  that  prior  to  October 
27,  1903,  he,  together  with  his  said  family,  for  business  purposes,  and 
with  the  intention  to  return  to  and  occupy  said  sixty  acres  of  land  as 
their  homestead,  and  with  no  intention  whatever  to  abandon  it,  or  to 
relinquish  the  homestead  rights  therein,  did  temporarily  remove  there- 
from and  did  temporarily  occupy  another  and  different  residence,  and 
since  that  time  and  up  to  the  present  time  have  so  continued  to  reside 
at  another  and  different  place,  but  intending  to  return  to  said  tract 
and  reoccupy  the  same;  in  the  meantime  using  said  sixty  acres  of  land 
for  the  benefit  of  the  family,  and  at  no  time  ceasing  to  claim  said  tract 
of  land  as  a  homestead ;  that  notwithstanding  these  facts  the  defendant, 
John  Lynch,  has  caused  said  property  to  be  levied  upon  and  advertised 
for  sale  under  an  execution  issued  upon  a  judgment  in  favor  of  said 
defendant  against  plaintiff  rendered  in  a  Justice  Court  of  San  Au- 
gustine County. 

The  prayer  of  the  petition  is  for  an  injunction  restraining  the 
sale  of  the  property. 

In  reply  to  plaintiff's  first  amended  original  petition  defendant 
filed  his  first  supplemental  answer,  in  which,  inter  alia,  he  excepted 
specially  to  plaintiff's  first  amended  original  petition  in  that  it  did  not 
allege  sufficient  facts  to  prove  the  land  in  controversy  plaintiff's  home- 
stead at  the  date  of  the  levy;  that  it  did  not  deny  that  since  his  removal 
from  the  tract  of  land  in  controversy  he  had  acquired  another  home- 
stead and  acquired  title  to  another  tract  of  land  and  established  his 
homestead  thereon;  that  it  did  not  allege  that  since  his  removal  from 
said  land  he  had  continued  to  use  the  same  for  a  home.  Defendant 
answered  further,  among  other  things,  that  at  the  date  of  the  levy 
plaintiff  had  acquired  a  homestead  in  the  town  of  Hemphill  on  lands 
owned  by  him,  to  which  he  had  acquired  a  title  before  he  did  to  the 
land  in  controversy,  and  that  he  never  resided  on  the  land  in  controversy 
after  acquiring  title  thereto. 

ITpon  the  trial  of  the  case  in  the  court  below  defendant's  exceptions 
to  the  petition  were  sustained  and  plaintiff  w^as  granted  leave  to  file 
a  trial  amendment  and  on  his  verbal  statement  of  what  said  amendment 
would  contain  the  court  allowed  the  trial  to  proceed  with  the  under- 
standing that  the  written  amendment  would  be  filed  thereafter.  This 
amendment  was  not  filed  until  after  the  trial  had  been  concluded.  The 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff. 

The  only  evidence  adduced  upon  the  issue  of  homestead  was  the 
testimony  of  plaintiff,  which  is  as  follows:  "I  was  born  and  have  al- 
ways lived  in  Sabine  County,  Texas.  I  am  a  married  man  and  have  a 
family.  I  have  been  married  three  times.  I  was  married  first  in  18 — 
and  had  one  child  by  my  first  wife.  My  first  wife  died  in  18 — .  I 
married  my  second  wife  in  1886.  She  died  about  1898.  I  have  several 
children  by  her  still  living.  During  my  first  wife's  lifetime  my  father 
gave  me  the  sixty  acres  of  land  in  controversy  in  this  suit.  I  moved 
•on  it  and  made  it  my  home  until  after  my  second  wife's  death  and 
until  my  oldest  daughter  married  in  18 — .    After  my  second  wife  died 
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I  continued  to  live  on  the  sixty  acres  with  my  childen  until  my  oldest 
daughter  married,  after  which  I  broke  up  housekeeping  and  sent  some 
of  my  children  to  live  with  my  parents  and  one,  the  baby,  was  taken 
by  Mr.  Coussons.  I  then  went  away  from  the  place  and  taught  school. 
Part  of  the  time  I  taught  school  in  Angelina  County,  and  part  of  the 
time  in  Sabine  County.  I  boarded  while  I  taught  school.  In  the 
spring  of  1899  I  returned  to  the  land  in  controversy  and  made  a  crop  on 
it.  In  the  fall  of  1899  I  taught  school  again  and  boarded  while  I  taught 
school.  In  the  spring  of  1900  I  went  to  Hemphill  to  study  law  and  later 
was  admitted  to  the  bar  and  have  been  a  practicing  attorney  ever  since. 
While  1  was  studying  law,  and  for  awhile  after  I  began  practicing  up 
to  the  time  of  my  marriage  with  my  present  wife,  I  boaided  in  the 
town  of  Hemphill.  After  the  death  of  my  second  wife  and  the  marriage 
of  my  oldest  daughter  I  have  rented  the  land  in  controversy,  except  the 
one  year  I  cultivated  it  myself  in  1899.  In  1901  I  married  my  present 
wife,  and  in  September,  1901,  I  purchased  a  place  in  Hemphill,  being 
block  No.  26,  on  which  there  was  a  residence  and  other  outhouses, 
from  Dr.  Harrison,  and  I  immediately  moved  into  the  residence  with 
my  family.  I  resided  on  block  No.  26,  in  the  town  of  Hemphill,  with 
my  family  continuously  from  the  time  I  moved  on  it  in  1901,  until  I 
sold  it  in  1904.  I  was  living  on  this  place  when  the  execution  was 
levied  upon  the  sixty  acres  of  land  in  controversy  in  this  suit.  I  bought 
the  place  from  Dr.  Harrison  and  paid  him  $10  cash,  and  gave  vendor^s 
lien  notes  for  the  balance.  I  paid  something  on  the  notes.  There  was 
a  balance  due  on  one  of  the  notes  when  I  sold  this  place.  I  sold  the 
place  to  L.  Low,  I  think  in  January,  1904.  The  notes  were  not  fully 
paid  when  the  execution  was  levied  on  the  sixty  acres  of  land  in  contro- 
versy in  this  suit.  Low  paid  me  some  money  for  the  place  and  assumed 
the  payment  of  the  balance  due  on  the  note  I  gave  for  it  when  I  bought 
it.  I  lived  on  this  place  at  the  date  of  the  levy  of  the  execution  on  the 
land  in  controversy  in  this  suit,  and  I  sold  the  place,  block  No.  26  in 
Hemphill,  to  L.  Low  after  the  levy  of  the  execution  on  the  sixty  acres 
of  land  in  controversy.  I  occupied  the  place  in  Hemphill,  block  No. 
26,  as  a  home  and  called  it  my  home,  but  I  always  assorted  homestead 
rights  in  the  land  in  controversy,  and  not  in  block  No.  26.  Wlien  I 
moved  away  from  the  sixty  acres  in  controversy  I  did  not  intend  to  aban- 
don it  as  my  homestead,  but  intended  to  return  to  it,  and  have  never 
intended  to  abandon  it  as  such,  but  I  have  never  lived  on  it  as  a  home 
since  the  marriage  of  my  oldest  daughter,  except  the  one  year  I  culti- 
vated it,  in  1899,  but  I  have  kept  it  rented  out.  I  have  never  asserted 
homestead  rights  in  any  other  tract  of  land.  When  the  levy  of  the 
execution  was  made  on  the  sixty  acres  of  land  I  was  just  recovering 
from  a  spell  of  typhoid  fever,  and  I  then  intended  to  return  to  the  land 
in  controversy  and  I  then  claimed  it  as  my  homestead.  I  think  it  is 
my  intention  now  to  return  to  it.  I  have  always  considered  it  as  my 
homestead.  WTien  my  father  gave  me  this  land  he  did  not  deed  it  to 
me,  but  he  made  me  a  deed  later.  I  have  been  living  in  Hemphill  ever 
since  I  sold  my  place  to  L.  Low.  I  have  not  lived  on  the  land  in  con- 
troversy since  the  levy  of  the  execution  on  it." 

Appellant's  first   assignment   of  error  is   as  follows:     "The  court 
erred  in  its  charge  to  the  jury  in  charging  in  words  as  follows :    ^Where 
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a  homestead  is  once  acquired  upon  land,  a  removal  therefrom  to  an- 
other tract  of  land  in  a  town  and  purchase  of  such  other  tract  will 
not  of  itself  deprive  him  of  his  homestead  rights  in  the  first  tract, 
provided  he  intended  in  such  removal  to  occupy  the  second  place  only 
temporarily  and  intended  to  return  to  the  first  place,'  said  charge  being 
upon  the  weight  of  the  evidence  in  that  it  singles  out  important  facts 
introduced  in  evidence  and  tells  the  jury  that  they  do  not  constitute 
abandonment,  and  also  because  it  makes  the  question  of  abandonment 
depend  alone  upon  plaintiff's  intention  at  the  very  time  of  his  removal, 
instead  of  making  it  depend  upon  w^hether  or  not  his  intention  to  return 
to  the  first  tract  of  land  in  controversy  existed  at  the  time  of  such 
removal,  at  the  date  of  the  levy  of  the  execution  and  at  all  times  inter- 
vening." 

We  think  the  assignment  should  be  sustained.  The  charge  is  mis- 
leading in  that  the  jury  might  have  understood  therefrom  that  if  the 
plaintiff  did  not  intend,  when  he  moved  upon  the  place  in  Hemphill, 
to  abandon  his  homestead  upon  the  property  in  controversy,  it  con- 
tinued to  be  his  homestead  notwithstanding  the  fact  that  he  had  lived 
with  his  family  for  a  number  of  years  upon  the  property  which  he  pur- 
chased in  the  town  of  Hemphill,  and  may  not  have  had  at  all  times 
a  fixed  intention  to  return  to  the  property  in  controversy.  The  indefinite 
and  somewhat  contradictory  testimony  of  the  plaintiff  as  to  his  continu- 
ing intention,  after  he  established  his  home  in  Hemphill,  of  returning 
to  and  making  his  permanent  home  upon  the  land  in  controversy, 
rendered  this  inaccuracy  in  the  charge  specially  harmful  to  the  defendant 
and  requires  a  reversal  of  the  judgment.  Schwartzman  v.  Cabell,  49 
S.  W.  Bep.,  115;  White  v.  Epperson,  73  Texas  Civ.  App.,  161,  73  S. 
W.  Rep.,  852. 

It  is  unnecessary  for  us  to  pass  upon  the  other  assignments  of  error 
presented  by  appellant.  Other  portions  of  the  charge  complained  of 
under  appropriate  assignments  contain  the  same  error  above  pointed 
out,  and  to  that  extent  said  assignments  are  sustained.  If  any  further 
error  is  shown  by  any  of  the  remaining  assignments  it  is  not  such  as 
is  likely  to  occur  upon  another  trial  of  the  case. 

Because  of  the  errors  in  the  charge  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


A.  C.  Baldwin  v.  Travis  County. 

Decided  June  21,  1905. 

1. — Comxniuioiiers'  Court — Delinquent  Taxes — Publication  of  Citation. 

Under  sec.  15,  ch.  103,  Laws  25th  Leg.,  p.  103,  the  Commissioners*  Court 
has  no  authority  to  make  the  county  liable  by  a  contract  for  publishing  cita- 
tion to  nonresidents  and  unknown  owners  in  suits  for  enforcement  of  delin- 
quent taxes. 

3. — Same — Statnte  Construed. 

The  provision  that  a  fee  may  be  attached  for  publishing  such  citation 
should  be  treated  as  a  clerical  error  and  construed  as  meaning  "taxed/'  and 
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as  contemplating  compensation  for  the  publication   of  notice  of  suit  against 
nonresident  and   unknown  delinquents   by   taxing  the   fee  therefor  as  part  of 
the  costs  of  the  proceeding  and  enforcing  it  against  the  property,  not  against 
'  the  county. 

8. — CommlBsionen'   Court — Limited   Authority. 

Commissioners'  Ck)urt8  have  no  power  to  bind  the  county  by  contract  except 
so  far  as  the  general  or  special  authority  to  so  contract  is  conferred  upon 
them  by  the  Constitution  or  by  law. 

4. — ^Unauthorised  Contract — Batification. 

The  Commissioners'  Court  could  pot  make  the  county  liable  by  ratifica- 
tion of  a  contract  which  they  had  no  legal  authority  to  make. 

5. — ^Implied  Contract — Quantum  Xemit. 

A  county  can  not  be  held  liable  upon  implied  contract  or  quantum  meruit 
for  an  obligation  which  there  was  no  law  authorizing  it  to  incur  by  contract. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  before 
G.  W.  Allen,  Esq.,  Special  Judge. 

James  &  Yeiser  and  John  E.  Shelton',  for  appellant. — ^TJnder  the  Act 
of  the  Legislature  providing  for  suits  against  the  unknown  owners 
of  real  estate  in  the  various  counties  of  the  State  of  Texas  upon  which 
taxes  are  delinquent,  the  Commissioners*  Court  of  any  county  has  the 
power  to  make  an  express  contract  with  the  publisher  of  a  newspaper 
in  its  county  for  the  publication  of  such  citations,  agreeing  to  pay 
him  therefor  not  more  than  the  maximum  amount  provided  for  in 
said  Act. 

Every  county  of  the  State  of  Texas  is  a  quasi-municipal  corporation, 
and  its  Commissioners'  Court  may  ratify  the  unauthorized  acts  and  con- 
tracts of  its  agents  or  officers,  which  are  within  the  scope  of  the  powers 
conferred  by  law  upon  said  Commissioners'  Court,  and  the  ratification 
may  be  inferred  from  acquiescence  after  knowledge  of  the  material  facts 
or  from  acts  inconsistent  with  any  other  supposition. 

When  a  quasi-municipal  corporation,  such  as  a  county  of  the  State 
of  Texas,  has  received  the  benefit  of  a  contract,  which  it  had  the  power 
to  make  through  its  Commissioners'  Court,  but  which  was  not  legally 
entered  into,  it  may  be  compelled  to  do  justice  and  to  pay  the  consid- 
eration or  at  least  to  pay  for  what  it  received.  In  such  cases  it  is  said 
the  law  will  imply  a  contract. 

Where  the  publisher  of  a  newspaper  in  any  county  in  this  State 
in  good  faith  enters  into  a  contract  with  such  county  through  its  county 
attorney  or  assistant  county  attorney,  for  the  publication  of  citations 
against  the  unknown  owners  of  land,  upon  which  the  taxes  are  delinquent, 
in  said  county,  believing  that  said  county  attorney  has  been  authorized 
by  the  Commissioners'  Court  of  such  county  to  make  such  contract,  and 
thereupon  proceeds  to  publish  said  citations  in  accordance  with  his  con- 
tract and  presents  his  bill  for  the  publication  of  a  part  of  said  citations 
under  said  contract  to  the  Commissioners'  Court  of  said  county  for  pay- 
ment, and  said  court,  with  notice  of  the  fact  that  said  publisher  is  pub- 
lishing said  citations  under  a  contract  made  with  said  county  attorney, 
approves  and  pays  said-  bill  for  the  publication  of  a  portion  of  said  cita- 
tions, and  relying  upon  these  facts,  said  publisher  continues  the  pub- 
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lication  of  the  rest  of  said  citations  without  any  notice  from  said  Com- 
missioners' Court  that  the  county  attorney  had  not  been  authorized  by 
them  to  make  said  contract  and  that  they  would  attempt  to  repudiate  it, 
said  court  is  estopped  from  denying  the  liability  of  tiie  county  to  pay 
for  the  publication  of  the  rest  of  said  citations  when  the  bill  for  same 
is  presented  to  said  court  for  approval  and  payment.  Looscan  v.  Harris 
Co.,  58  Texas,  511;  Smith  v.  Wingate,  61  Texas,  54;  City  of  Dallas 
V.  Martyn,  5  Texas  Ct.  Rep.,  297;  San  Antonio  v.  French,  80  Texas, 
575;  Brand  v.  San  Antonio,  37  S.  W.  Rep.,  341;  Penn  v.  City  of 
Laredo,  26  S.  W.  Rep.,  636 ;  Boydston  v.  Rockwall  Co.,  86  Texas,  234 ; 
Mills  Co.  V.  Lampasas  Co.,  40  S.  W.  Rep.,  553. 

Brady  &  Caldwell,  for  appellee. — The  statute  of  1897,  authorizing 
the  publication  of  citations  in  tax  suits  against  unknown  owners  of 
lands,  does  not  contemplate  that  a  county  should  be  in  any  event  liable 
for  publishers'  fees.  Session  Laws  of  the  Twenty-fifth  Legislature  of 
Texas,  chap.  103,  p.  132;  City  of  Bryan  v.  Page,  51  Texas,  532;  Bland 
V.  Orr,  90  Texas,  492;  Mills  Co.  v.  Lampasas  Co.,  90  Texas,  606;  Payne 
v.  Washington  Co.,  25  Fla.,  798;  Heney  v.  Pima  County  (Arizona), 
14  Pac.  Rep.,  299. 

TJnder  the  Act  of  1897,  authorizing  the  publication  of  citations 
in  tax  suits  against  unknown  owners,  publisher's  fees  are  costs  of 
suit;  and  a  petition  seeking  a  recovery  against  a  county  for  such  fees 
is  fatally  defective  upon  general  demurrer,  when  neither  a  taxing  nor 
an  adjudication  of  same  as  costs  is  alleged  therein. 

Where  a  person  without  the  direction  of  the  proper  county  authori- 
ties voluntarily  performs  services  for  the  county,  he  can  not  recover 
from  the  county.  Fite  v.  Black,  92  Ga.,  363;  Huntington  County  v. 
Boyle,  9  Ind.,  296;  Duval  v.  Laclede  County,  21  Mo.,  396;  Handlin 
V.  Morgan  County,  57  Mo.,  114;  Ostendorif  v.  Charleston  Countv,  14 
S.  C,  403;  Epperson  v.  Shelby  County,  7  Lea  (Tenn.),  275;  City  of 
Bryan  v.  Page,  51  Texas,  532;  Heney  v.  Pima  County  (Ariz.),  14 
Pac.  Rep.,  299. 

There  being  a  statute  providing  for  and  regulating  publishers'  fees 
for  citations  by  publication  in  tax  suits,  which  statute  contemplates 
that  a  county  may  be  bound  for  such  fees  by  express  contract  only  (if 
at  all),  no  contract  by  implication  could  arise  in  any  event.  Ferrier 
V.  Knox  County,  33  S.  W.  Rep.,  896;  Wolcott  v.  Lawrence  County, 
26  Mo.,  272;  Lehigh  County  v.  Kleckner,  5  W.  &  S.  (Pa.),  181; 
Richardson  v.  Grant  County,  27  Fed.  Rep.,  495;  Reichard  v.  Warren 
County,  31  Iowa,  381;  Hovey  v.  Wyandotte  Countv,  56  Kan.,  577; 
State  V.  Getchell,  3  N.  D.,  243;  Payne  v.  Washington  Co.,  25  Fla., 
798. 

EIDSON",  Associate  Justice. — This  suit  was  brought  by  the  appel- 
lant against  the  appellee  upon  an  account  alleged  to  be  due  him  for  the 
publication  of  a  number  of  citations  against  the  unknown  owners  of 
various  tracts  of  land  situated  in  Travis  County,  Texas,  upon  which 
the  taxes  were  delinquent  for  various  years,  the  total  amount  alleged 
to  be  due  for  the  services  of  appellant  for  publishing  said  citations 
in  his  paper,  "The  Travis  County  Democrat,"  being  $2,319.37. 
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The  court  below  sustained  the  general  demurrer  of  appellee  to  appel- 
lant's petition  and  dismissed  the  suit.  Appellant's  petition,  omitting 
formal  parts,  is  as  follows: 

"Plaintiflf  further  represents  that  heretofore,  to  wit:  long  prior  to 
the  rendition  of  the  services  hereinafter  set  forth,  the  said  County  of 
Travis  was  desirous  of  complying  with  the  law  and  of  having  its  county 
attorney  institute  tax  suits  for  the  foreclosure  of  the  tax  liens  existing 
in  favor  of  the  State  of  Texas  and  County  of  Travis  upon  divers  and 
sundry  tracts  of  land  situated  in  said  county  and  upon  which  the  taxes 
due  to  said  county  and  State  were  owing  by  persons  unknown  to  the 
Commissioners'  Court  and  county  judge  and  county  attorney  of  Travis 
County,  and  therefore,  could  not  be  sued  and  served  with  citation  in 
such  suits  personally  so  that  judgments  might  be  obtained  foreclosing 
the  aforesaid  tax  liens,  as  well  as  upon  all  tracts  of  land  the  owners 
of  which  were  known. 

"Plaintiff  further  alleges  that  in  consideration  of  the  foregoing  the 
Commissioners'  Court  of  Travis  County,  Texas,  entered  an  order  in 
writing  in  the  minutes  of  said  court  authorizing  and  directing  the 
county  attorney  of  Travis  County,  Texas,  to  proceed  to  institute  and 
prosecute  tax  suits  for  the  foreclosure  of  the  aforesaid  tax  liens  upon 
all  of  the  real  property  in  Travis  County,  Texas,  upon  which  the  taxes 
were  then  delinquent,  a  copy  of  which  said  order  is  hereto  attached, 
marked  exhibit  "A"  and  made  a  part  of  this  petition. 

"Plaintiff  further  alleges  that  a  copy  of  this  order  was  prepared 
by  the  county  clerk  of  Travis  County,  Texas,  and  was  served  upon  county 
attorney  Henry  Faulk,  who  was  at  that  time  the  duly  elected  and 
qualified  county  attorney  of  Travis  County,  Texas.  Plaintiff  alleges 
further  that  thereafter  the  aforesaid  county  attorney  proceeded  to 
institute  tax  suits  in  accordance  with  said  order  against  all  delinquent 
tax  payers  whose  names  and  residences  could  be  ascertained  by  him, 
and  who  could  therefore  be  personally  served  with  citation  in  said  suits, 
but  said  county  attorney  neglected  and  failed  to  institute  such  tax  suits 
against  the  delinquent  real  estate  of  unknown  owners  whose  names 
could  not  be  ascertained,  and  who  could  not  therefore  be  served  per- 
sonally with  citation  in  any  suits  which  he  might  file  against  them. 

"Plaintiff  further  alleges  that  thereafter  the  Commissioners'  Court 
of  Travis  County,  Texas,  on  several  occasions  insisted  that  the  county 
attorney  should  proceed  with  such  tax  suits  and  urged  him  to  do  so, 
protesting  against  his  negligence  and  failure  to  perform  the  duties 
required  of  him  by  law,  and  thereupon,  the  aforesaid  county  attorney 
informed  the  Commissioners'  Court  of  Travis  County,  Texas,  that  it 
would  be  necessary  to  incur  on  the  part  of  Travis  County  a  considerable 
expense  for  the  publishing  of  citations  by  publication  against  unknown 
owners  of  the  lands  upon  which  taxes  are  delinquent,  and  that  if  the 
said  court  insisted  upon  him  instituting  said  suits  and  was  willing 
to  incur  said  expense,  he,  the  aforesaid  county  attorney  would  at  once 
proceed  to  file  said  suits  and  to  publish  said  citations  in  accordance 
with  the  law  and  prosecute  said  suits  to  a  final  judgment,  and  there- 
upon he  was  directed  by  the  aforesaid  Commissioners'  Court  to  proceed 
with  the  institution  and  prosecution  of  said  suits. 

"Plaintiff  further  alleges  that  thereupon  the  aforesaid  county  attorney 
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at  once  proceeded  to  prepare  and  file  his  petitions  in  said  tax  suits, 
which  are  more  particularly  set  forth  in  the  accounts  hereinafter  de- 
scribed by  their  numbers  on  the  District  Court  docket  of  Travis  Coun- 
ty, and  proceeded  to  ascertain  at  what  price  he  could  have  said  citations 
in  said  suits  published,  and  after  negotiating  with  several  publishers 
of  newspapers  in  Travis  County,  Texas,  he  directed  his  assistant  J. 
M.  Patterson  to  let  the  contract  for  pufJishing  same  to  plaintiff  at  the 
statutory  price  of  two  and  one-half  cents  (2i/^c.)  per  line  for  each  in- 
sertion of  said  citations  in  the  "Travis  County  Democrat,"  a  weekly 
paper  published  in  Travis  County,  Texas,  by  plaintiff;  and  acting  under 
the  said  instructions  of  the  county  attorney,  his  assistant  J.  M.  Pat- 
terson did  thereupon  let  said  contract  verbally  to  plaintiff  at  the  afore- 
said price  and  reported  same  to  the  aforesaid  county  attorney,  who 
thereupon  ratified  and  confirmed  his  act  in  letting  said  contract,  as 
aforesaid. 

"Plaintiff  further  alleges  that  thereafter  the  said  assistant  to  the 
county  attorney,  J.  M.  Patterson,  appeared  before  the  Commissioners' 
Court  and  informed  said  court  that  the  county  attorney  was  proceed- 
ing with  the  institution  of  said  tax  suits  against  unknown  owners,  and 
was  proceeding  to  publish  the  citations  in  same  as  required  by  law,  and 
that  it  had  come  to  the  notice  of  the  county  attorney  and  himself  as  his 
assistant  that  the  descriptions  of  a  number  of  the  tracts  of  land,  upon 
which  the  taxes  were  delinquent,  as  set  forth  in  the  assessment  rolls,  were 
insuflBcient  to  support  a  valid  judgment  of  foreclosure,  and  requested  the 
said  Commissioners'  Court  to  instruct  him  and  the  county  attorney 
whether  or  not  they  should  proceed  to  institute  suits  and  publish  the 
citations  in  cases  where  such  descriptions  were  insufficient,  and  there- 
upon said  Commissioners*  Court  stated  to  said  J.  M.  Patterson  that 
the  prosecution  of  such  suits,  even  though  the  description  might  be 
insufficient,  would  probably  have  the  effect  of  causing  the  owners,  when 
they  discovered  the  cloud  cast  upon  their  titles  by  said  suits,  to  pay 
off  any  judgment  which  might  be  rendered  in  same,  and  therefore, 
the  said  court  directed  and  instructed  said  J.  M.  Patterson  to  proceed 
with  said  suits  and  the  publication  of  citations  therein,  regardless  of 
the  insufficiency  of  said  description,  and  the  said  J.  M.  Patterson 
and  the  said  county  attorney  thereupon  proceeded  to  institute  suits 
upon  all  of  the  delinquent  tracts,  and  caused  the  citations  therein 
to  be  published,  without,  however,  at  any  time  informing  plaintiff  that 
the  said  descriptions  in  any  of  said  citations  were  insufficient,  and  so 
far  as  plaintiff  knows  and  plaintiff  here  alleges  none  of  said  descriptions 
are  insufficient. 

"Plaintiff  further  alleges  that  thereafter,  when  he  had  published 
citations  in  sundry  and  divers  suits  in  the  'Travis  County  Democrat,' 
by  reason  of  which  Travis  County  became  indebted  to  him  in  the  sum 

of  dollars  for  said  publication,  a  list  of  which  said  suits 

by  number  of  the  docket  as  instituted  in  the  District  Court  of  Travis 
County,  Texas,  together  with  the  amount  due  for  the  publication  of 
same  is  hereto  attached  marked  Exhibit  "B''  and  made  a  part  of  this 
petition,  was  in  due  course  of  business  under  the  regulations  prescribed 
by  law,  presented  to  the  Commissioners'  Court  of  Travis  County,  Texas, 
as  a  claim  for  allowance  and  payment  under  his  contract,  and  was  ap- 
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proved  by  the  county  attorney  and  his  assistant,  and  said  account  was 
thereupon  ordered  paid  by  the  Commissioners'  Court  of  Travis  County, 
Texas,  and  the  same  was  in  due  course  of  business  paid  by  proper 
warrant  on  the  county  treasurer  of  said  county,  which  said  warrant 
was  presented  to  the  said  county  treasurer  and  was  by  him  received 
and  paid. 

"Plaintiff  further  alleges  that  after  the  payment  of  the  aforesaid 
account,  relying  upon  the  facts  and  conduct  of  the  Commissioners' 
Court  of  Travis  County,  Texas,  in  the  approval  and  payment  of  the 
above  said  account,  without  any  notice  whatsoever  from  said  Commis- 
sioners' Court  or  anyone  else  that  said  court  claimed  or  would  claim 
that  the  said  county  attorney  had  not  been  authorized  by  them  to  make 
the  aforesaid  contract  with  plaintiff,  under  which  he  was  then  publish- 
ing said  citations,  said  plaintiff  proceeded  to  continue  the  publication 
of  such  citations  in  the  suits  which  are  set  out  hereinafter  in  the  ac- 
counts here  sued  on,  in  the  said  *Travis  County  Democrat,'  and  did  pub- 
lish all  of  the  said  citations  in  full  compliance  with  his  contract  made  and 
entered  into  with  the  county  attorney  as  aforesaid,  and  during  each 
week  of  the  publication  of  said  citations,  the  said  plaintiff  mailed  to 
each  of  the  members  of  the  said  Commissioners'  Court  a  copy  of  said 
newspaper  containing  the  publication  of  all  of  said  citations,  and  plain- 
tiff charges  that  thereby,  as  well  as  by  the  notice  given  to  said  court 
by  the  said  county  attorney  and  his  assistant,  J.  M.  Patterson,  each 
of  the  members  of  said  court  knew,  or  by  the  exercise  of  ordinary  dili- 
gence could  have  known  that  said  citations  were  being  published  by 
plaintiff  under  his  contract,  and  each  of  the  members  of  said  court 
failed  at  any  time  to  give  plaintiff  any  notice  that  said  court  claimed 
that  the  county  attorney  had  no  authority  to  make  any  contract  with 
plaintiff  for  the  publication  of  said  citations,  and  failed  to  inform  plain- 
tiff that  said  court  would  attempt  to  repudiate  any  contract  which  said 
county  attorney  may  have  made,  and  failed  to  notify  plaintiff  that 
Travis  County  would  not  pay  for  the  publication  of  same,  and  thereby, 
by  the  payment  of  said  claim  and  by  the  silence  of  said  court  and  the 
failure  of  its  members  to  notify  plaintiff,  the  said  plaintiff  was  induced 
to  continue  the  publication  of  said  citations  under  and  in  acordance 
with  his  said  contract,  and  said  court  thereby  ratified  said  contract  and 
are  estopped  to  deny  same. 

"Plaintiff  further  alleges  that,  acting  under  the  aforesaid  contract, 
relying  upon  the  acts  and  conduct  and  silence  of  the  said  Commissioners' 
Court  ratifying  said  contract  as  aforesaid,  the  said  plaintiff  has  pub- 
lished in  full  compliance  with  the  law  and  with  his  said  contract,  cita- 
tions in  the  ^Travis  County  Democrat'  in  all  the  suits  set  out  in  the 
statements  which  are  hereto  attached,  which  have  been  presented  to  the 
Commissioners'  Court  of  Travis  County,  Texas,  the  aforesaid  state- 
ments showing  the  number  of  each  case,  with  the  number  of  lines  in  the 
citation  therein  set  out  in  said  statement  immediately  above  the  number 
'of  cause,  and  that,  under  plaintiff's  contract  for  the  publication  of  said 
citations,  plaintiff  was  to  receive  the  sum  of  two  and  a  half  cents  (214) 
per  line  for  each  insertion  or  publication  of  same,  and  that  acting  under 
said  contract,  plaintiff  did  publish  each  of  said  citations,  amounting 
in  the  aggregate  to  thirty  thousand  and  nine  hundred  and  twenty-five 
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lines,  one  time  for  three  successive  weeks  in  said  'Travis  County  Demo- 
crat/ at  the  contract  rate  of  two  and  one-half  cents  (2i/^)  per  line  for 
*  each  publication,  making  the  total  contract  price  due  plaintiff  for  said 
publication  the  sum  of  two  thousand  three  hundred  and  ninteen  dollars 
and  thirty-seven  cents  ($2,319.37) ;  and  thereafter,  when  the  publica- 
tion of  said  citations  had  been  fu]ly  completed  under  said  contract,  the 
said  plaintiff  presented  said  accounts  in  the  form  of  claims  to  the 
Compnissioners^  Court  of  Travis  County  for  its  approval,  on  January 
1,  1903,  and  after  such  presentation,  on  to  wit :  the  12th  day  of  Febru- 
ary, 1903,  the  said  Commissioners'  Court,  in  regular  open  session,  ex- 
amined said  claims  and  rejected  same,  all  of  which  will  appear  from  the 
two  said  claims,  together  with  their  rejections,  which  are  hereto  attached 
marked  "Exhibits  C  and  D**  and  made  a  part  of  this  petition,  and 
Travis  County  has  refused  and  still  refuses  to  pay  same  or  any  part 
thereof. 

"Wherefore,  in  consideration  of  all  the  foregoing,  plaintiff  alleges 
that  the  county  of  Travis  has  become  liable  to  pay  plaintiff  the  sum  of 
money  as  shown  by  said  accounts,  to  wit:  $2,319.37,  the  same  being 
payable  and  due  on  the  31st  day  of  December,  1902,  with  interest  on  the 
same  from  said  date  at  the  rate  of  six  percent  per  annum,  for  which 
plaintiff  prays  judgment  against  said  county,  as  well  as  for  all  costs 
for  suit  and  general  relief. 

"Plaintiff  further  alleges  that  prior  to  the  first  day  of  January,  1903, 
the  said  plaintiff  acting  by  and  under  the  direction  and  instruction  of 
the  said  county  attorney  of  Travis  County,  Texas,  acting  by  and  through 
his  assistant,  J.  M.  Patterson,  did,  for  the  benefit  of  Travis  County, 
publish  citations  in  suits  for  taxes  due  on  divers  and  sundry  tracts  of 
land  situated  in  Travis  County,  in  accordance  with  the  law  requiring 
the  publication  of  such  citations  in  all  cases  where  the  owners  of  real 
estate  upon  which  taxes  are  delinquent  are  unknown,  the  said  publica- 
tion being  made  in  the  'Travis  County  Democrat,'  a  weekly  paper 
published  by  plaintiff  in  Travis  County,  Texas,  one  time  for  three  suc- 
cessive weeks,  in  full  compliance  with  the  law. 

"Plaintiff  further  alleges  that  the  reasonable  value  of  the  services 
rendered  by  plaintiff  in  the  publication  of  said  citations  for  three  said 
several  weeks  as  aforesaid  in  said  newspaper  by  said  plaintiff  was  at 
the  time  of  said  publication,  and  is  now,  the  sum  of  two  and  one-half 
cents  per  line  for  each  weekly  publication  of  said  citations,  being  the 
amount  allowed  by  law,  and  that  the  aggregate  number  of  lines  of  all 
of  said  citations  published  by  plaintiff  was  and  is  thirty  thousand,  nine 
hundred  and  twenty-five  lines,  and  that  the  aggregate  cost  of  the  three 
publications  was  and  is  seven  and  a  half  cents  per  line,  making  the  total 
amount  due  for  said  three  several  publications  at  said  rate  of  two  and 
one-half  cents  per  line  the  sum  of  two  thousand  three  hundred  and 
nineteen  dollars  and  thirty-seven  cents  ($2,319.37),  all  of  which  more 
(fully  appears  from  the  aforesaid  accounts  hereinbefore  referred  to  and 
attached  to  this  petition  as  exhibits  and  made  a  part  thereof. 

"Wherefore,  plaintiff  says  that  by  reason  of  his  having  performed  the 
services  hereinbefore  set  out  at  the  instance  and  request  of  the  county 
•attorney  of  Travis  County,  Texas,  for  the  benefit  of  Travis  County,  in 
accordance  with  the  law,  the  said  defendant  Travis  County  has  become 


156  Texas  Civil  Appeals  Reports^  Vol.  40.  [June, 

liable  to  pay  plaintiff  the  reasonable  rsiixxe  of  same,  to  wit,  the  sum  of 
two  thousand  three  hundred  and  nineteen  dollars  and  thirty-seven  cents 
($2,319.37)  with  interest  thereon  from  the  first  day  of  January,  1903, 
at  the  rate  of  six  percent  per  annum.       ♦ 

"Plaintiff  further  alleges  that  the  foregoing  services  were  rendered 
by  him  to  Travis  County  prior  to  the  first  day  of  January,  1903,  and 
that  by  reason  thereof  Travis  County  became  liable  to  pay  him  the 
reasonable  value  of  same,  to  wit:  the  sum  of  two  thousand  three  hundred 
and  nineteen  dollars  and  thirty-seven  cents  ($2,319.37;)  and  that  plain- 
tiff on  the  first  day  of  January,  1903,  presented  to  the  Commissioners' 
Court  of  said  county  his  claims  for  said  amount  due  him  as  aforesaid, 
which  said  claims  are  attached  hereto  and  have  been  heretofore  re- 
ferred to,  and  that  thereafter  the  said  Commissioners'  Court  rejected 
both  of  said  claims,  and  has  refused  and  still  refuses  to  pay  plaintiff 
for  said  services  rendered  by  him  as  aforesaid,  or  any  part  thereof. 

"Plaintiff  therefore  prays  that  defendant  be  cited  to  answer  this 
petition  and  that  upon  a  final  hearing  he  have  judgment  for  the  amount 
due  him  hereinbefore  set  out  by  Travis  County,  with  interest  on  same, 
together  with  all  costs  of  suit,  and  for  such  other  relief,  both  general 
and  special,  as  plaintiff  may  show  himself  entitled  to.'' 

Appellant  by  his  assignment  of  error,  and  various  propositions  there- 
under, contends  that  his  petition  sets  up  a  good  cause  of  action  upon  an 
express  contract  and  an  implied  contract  and  quantum  meruit.  If  fhe 
petition  alleged  a  good  cause  of  action  upon  either  an  express  contract, 
or  an  implied  contract,  or  quantum  meruit,  it  was  error  for  the  court 
below  to  sustain  the  appellee's  general  demurrer  to  same,  and  dismiss 
the  suit. 

The  first  question  presented  for  our  consideration  and  determination 
is  whether  the  appellee  had  the  power  or  authority  to  make  the  contract 
set  up  in  appellant's  petition.  The  provision  of  the  statute  relied  on  by 
appellant  as  conferring  such  authority  upon  appellee  is  found  in  the 
Delinquent  Tax  Act,  chapter  103,  of  the  General  Laws  of  the  Twenty- 
fifth  Legislature,  page  132,  and  is  section  15  thereof,  and  reads  as 
follows : 

"Sec.  15.  Wherever  the  owner  or  owners  of  any  lands  or  lots  returned 
delinquent  or  reported  sold  to  the  State,  or  that  may  hereafter  be  reported 
sold  or  returned  delinquent  for  the  taxes  due  thereon  for  any  year  or 
number  of  years,  are  nonresidents  of  the  State,  or  the  name  of  the  owner 
or  owners  of  said  land  or  lots  be  unknown,  then,  upon  affidavit  setting 
out  that  the  owner  or  owners  are  unknown  to  the  attorney  for  the  State, 
and  after  enquiry  can  not  be  ascertained,  said  parties  shall  be  cited 
and  made  parties  by  notice  in  *the  name  of  the  State  and  county  directed 
to  all  persons  owning  or  having  or  claiming  any  interest  in  the  following 

described  land  delinquent  to  the  State  of  Texas  and  county  of for 

taxes,  to  wit  (here  set  out  description  of  the  land  as  contained  on  the 
assessment  roll,  and  such  further  description  obtainable  in  the  petition) 
which  said  land  is  delinquent  for  taxes  for  the  following  amounts,  $— 
for  State  taxes  and  $ — -—  for  county  taxes,  and  you  are  hereby  notified 
that  suit  has  been  brought  by  the  State  for  the  collection  of  said  taxes, 

and  you  are  commanded  to  appear  and  defend  such  suit  at  the  

term  of  the  District  Court  of county  and  State  of  Texas,  and  show 
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Clause  why  judgment  shall  not  be  rendered  condemning  said  land  (or  lot) 
and  ordering  sale  and  foreelosure  thereon  for  said  taxes  and  costs  of 
suit/  which  notice  shall  be  signed  by  the  clerk  and  shfeU  be  published 
in  some  newspaper  published  in  said  county  one  time  a  week  for  three 
consecutive  weeks.  If  there  is  no  newspaper  published  in  the  county, 
then  notice  shall  be  given  by  publication  iu  a  paper  in  an  adjoining 
county.  A  maximum  fee  of  2i/j  cents  per  line  (seven  words  to  count  a 
line)  for  eadi  insertion  may  be  attached  for  publishing  the  citation  aa 
above  provided  for.  If  the  publication  of  such  citation  can  not  be  had 
for  the  compensation  provided  for  in  this  section,  then  publication  of 
the  citation  herein  provided  may  be  made  by  posting  a  copy  at  three 
different  places  in  the  county,  one  of  which  shall  be  at  the  courthouse 
door.     .     .     .*' 

There  is  no  language  in  this  provision  affirmatively  requiring  or 
authorizing  the  county  to  pay  the  expense  of  publishing  the  citation; 
and,  in  our  opinion,  none  which  could  properly  be  construed  as  requiring 
or  authorizing  the  county  to  pay  same.  We  are  inclined  to  the  view,  as 
suggested  by  counsel  for  appellee  in  their  brief,  that  the  word  '^attached," 
used  in  the  provision  quoted  above,  is  a  clerical  error,  and  the  word 
"taxed"  was  intended  to  be  used.  The  use  of  the  word  "attached"  in 
the  connection  it  is  employed  in  the  provision  quoted,  appears  to  be 
improper  and  inapt,  in  that  it  does  not  appear  to  definitely  express  or 
convey  the  meaning  or  idea  evidently  intended  by  the  Legislature,  which 
was  to  include  the  expense  of  publishing  the  citation  in  the  costs  of  the 
suit.  The  word  "taxed"  would  definitely  and  distinctly  express  and 
convey  this  idea  and  intention,  and  in  our  opinion,  the  word  "attached," 
used  in  said  provision,  should  be  read  "taxed ;"  and  in  our  opinion  said 
provision  provides  for  the  payment  of  the  expense  of  publishing  such 
citations  by  taxing  and  collecting  the  amount  as  a  part  of  the  costs 
in  the  suit.  Hence,  we  conclude  that  this  provision  of  the  statute  does 
not  authorize  the  county  to  pay  or  make  contracts  for  the  payment  of 
the  expense  of  publishing  the  citations  mentioned  therein.  And  we  are 
strengthened  in  this  opinion  by  the  fact  that  in  section  5  of  the  Act, 
of  which  section  15  above  quoted  is  a  part,  it  is  expressly  provided  that 
the  county  shall  pay  for  the  publication  of  the  delinquent  tax  record. 
The  fact  that  the  Legislature  provided  in  another  section  of  the  sanio 
act  that  the  county  should  pay  for  the  publication  of  the  delinquent  tax 
jecord,  the  purpose  of  which  was  to  give  notice  to  all  parties  who  were 
delinquent  in  the  payment  of  their  taxes  (nonresident  and  unknown 
owners  included)  of  such  fact,  the  amount  of  their  taxes,  the  land  upon 
which  same  was  due,  etc.,  shows  that  the  question  of  the  payment  by 
the  county  of  the  expense  of  publishing  notice  to  delinquent  taxpayers 
was  considered,  and  the  fact  that  after  such  consideration  they  provided 
for  payment  by  the  county  of  the  expense  of  publication  of  the  delin- 
quent tax  record,  and  did  not  provide  for  payment  by  the  county  of  the 
expense  of  publication  of  citation  to  nonresident  and  unknown  owners 
of  lands  upon  which  the  taxes  are  delinquent,  shows  that  it  was  not  the 
legislative  intention  that  the  county  should  be  liable  for  such  last 
mentioned  expense.  County  Commissioners*  Courts  have  no  power  or 
authority  except  such  as  is  conferred  upon  them  by  the  Constitution  or 
«tatutes  of  the  State.    We  have  been  unable  to  find  any  constitutional  or 
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statutory  provision  conferring  general  or  special  authority  upon  Com- 
missioners' Courts  to  contract  for  or  provide  for  the  payment  by  the 
county  of  expenses  of  the  character  sued  for  in  this  case.  (Bland  v. 
Orr,  90  Texas,  492;  Mills  County  v.  Lampasas  County,  90  Texas,  606; 
Bryan  v.  Page,  51  Texas,  532;  Nichols  v.  the  State,  11  Texas  Civ. 
App.,  327;  Payne  v.  Washington  County,  25  Fla.,  798;  Heney  v.  Pima 
County  (Ariz.),  14  Pac.  Rep.,  299.) 

Appellant's  contention  that  appellee  is  liable  on  the  ground  that  the 
Commissioners'  Court  ratified  the  contract  made  by  the  county  attorney 
and  his  assistant,  is  not  sound,  for  the  reason  that  the  said  court  could 
.not  bind  appellee  by  the  ratification  of  a  contract  it  was  not  authorized 
to  make,  because  not  within  any  power  conferred  on  it  by  the  Constitu- 
tion or  laws  of  the  State.  (Boydston  v.  Rockwell  County,  86  Texas, 
234;  Nichols  v.  the  State,  supra;  1  Dillon  on  Municipal  Corporations, 
sec.  463,  and  note;  19  Am.  and  Eng.  Ency.  Law,  471;  1  Beach  on  Pub. 
Cor.,  sec.  696.)  And  a  county  can  not  be  held  liable  in  an  action  upon 
an  implied  contract  or  quantum  meruit,  unless  the  Commissioners'  Court 
was  authorized  to  make  the  contract  sought  to  be  implied,  or  on  which 
the  quantum  meruit  is  based.  (City  of  San  Antonio  v.  French,  80 
Texas,  578;  Penn  v.  City  of  Laredo,  26  S.  W.  Rep.,  636;  Peck  v. 
City  of  Hempstead,  65  S.  W.  Rep.,  653;  1  Dillon  on  Municipal  Corpora- 
tions, sees.  459,  460.)  There  being  no  liability  upon  a  contract  not 
within  the  scope  of  the  authority  of  the  Commissioners'  Court,  the 
county  can  not  be  estopped  from  setting  up  the  question  of  authority 
to  make  such  contract  as  a  defense  to  an  action  upon  same.  (2  Dillon 
on  Municipal  Corporations,  935-6.) 

We  are  of  opinion  that  the  court  below  did  not  err  in  sustaining 
appellee's  demurrer  to  appellant's  petition  and  dismissing  his  suit,  and 
the  judgment  of  the  court  below  is  therefore  affirmed. 

Affirmed, 

Writ  of  error  refused. 


C.  J.  Jones  v.  Ledger  Day  et  al. 

Decided  June  21,  1906. 

1< — ^Promissory  Note— Parol  Evidence. 

Parol  evidence  wae  admissible  to  show  that  the  payee  of  a  promissory 
note  was  not  the  real  owner,  but  held  in  trust  for  another,  over  objection 
that  it  varied  the  terms  of  a  written  instrument. 

2. — Same. 

Notes  given  for  the  purchase  money  of  land,  the  property  of  a  wife  sep- 
arated from  her  husband,  having  been  made,  as  to  the  principal,  payable  to 
her  three  children,  but  with  the  interest  payable  to  her,  it  was  competent,  in 
a  suit  by  one  of  the  payees  for  partition  of  the  notes,  to  show  by  parol  evi- 
dence that  the  intention  in  making  the  notes  so  payable  was  to  defeat  the 
husband's  interest  in  case  of  the  death  of  the  wife,  and  that  no  gift  of  the 
principal  to  the  children  was  intended,  but  that  the  wife  was  to  have  the 
principal  as  well  as  the  interest  during  her  life.    . 
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S. — ^Erldenee— Aetion  by  Eeirt. 

In  an  action  by  an  heir,  parties  to  the  suit,  who  have  disclaimed  any 
interest,  may  testify  as  to  transactions  with  the  decedent. 

4. — ^Harmless  Error. 

The  improper  admission  of  testimony  of  parties  in  a  suit  by  heirs  will 
not  be  considei^  ground  for  reversal  where  the  trial  was  without  a  jury  and 
there  was  ample  competent  evidence  to  sustain  the  judgment. 

Appeal  from  the  District  Court  of  Franklin  County.  Tried  below 
before  Hon.  P..  A.  Turner. 

L.  L,  Wood,  for  appellant. — It  clearly  appearing  on  the  face  of  the 
notes  that  their  principals  were  payable  to  Lydia  Bennett,  Alice  Riddle 
and  Delia  Day,  and  the  interest  payable  annually  to  Sarah  Bennett,  the 
testimony  of  Sarah  Bennett,  J.  J.  Bennett,  Ledger  Day  and  Delia  Day,  to 
the  effect  that  there  was  a  contemporaneous  agreement  that  said  notes 
were  not  to  be  paid  as  provided  in  tihe  notes,  but  was  to  be  paid  to  Sarah 
Bennett,  varied  and  contradicted  the  terms  of  the  notes,  to  which  they 
were  all  parties  and  was  inadmissible.  Boone  v.  Mierow,  76  S.  W.  Rep., 
772;  Amelia  Kahn  v.  H.  C.  Kahn,  94  Texas,  114;  Boyd  v.  Boyd,  78 
S.  W.  Rep.,  39;  Byars  v.  Byars,  11  Texas  Civ.  App.,  567;  Thompson  v. 
Caruthers,  51  S.  W.  Rep.,  1093;  Thompson  v.  Caruthers,  92  Texas, 
530. 

This  suit  being  an  action  by  the  plaintiff,  as  heir  of  Lydia  Bennett, 
deceased,  and  Sarah  Bennett,  J.  J.  Bennett,  Ledger  Day  and  Delia  Day, 
being  parties  to  this  suit,  their  testimony  to  the  effect  that  there  was  a 
parol  contract  and  understanding  between  J.  J.  Bennett,  Sarah  Bennett, 
Lydia  Bennett,  deceased.  Ledger  Day,  Delia  Day,  W.  E.  Riddle  and 
Alice  Riddle,  that  the  principals  of  the  notes  were  not  to  be  paid  to 
Lydia  Bennett,  Delia  Day  and  Alice  Riddle  but  were  to  be  the  property 
of  Sarah  Bennett,  was  iuadmissible  when  offered  over  plaintiff's  ob- 
jections. Baugh  V.  Geiselman,  55  S.  W.  Rep.,  615;  Hedges  v.  Williams, 
64  S.  W.  Rep.,  76;  Glover  v.  Thomas,  75  Texas,  506;  Parks  v.  Caudle, 
68  Texas,  216;  Hicks  v.  Hicks,  26  S.  W.  Rep.,  227. 

B.  T.  Wilhinsony  for  appellee. — The  court  properly  admitted  the  evi- 
dence complained  and  it  was  admissible  for  and  under  each  of  the 
following  reasons.  1st.  To  show  that  there  was  no  delivery  of  the 
notes  to  the  payees,  a  fact  absolutely  necessary  to  show  a  valid  gift. 
2d.  The  rule  excluding  parol  evidence  to  contradict  a  written  instru- 
ment applies  only  to  parties  having  some  interest  in  the  subject  matter. 
3d.  Parol  evidence  is  always  admissible  to  establish  a  trust  in  property. 
4th.  Parol  evidence  is  admissible  to  prove  parts  of  a  contract  that  is 
not  reduced  to  writing  and  not  intended  to  be  reduced  to  writing.  5th. 
There  is  no  relation  between  the  parties  sufficient  to  exclude  parol  evi- 
dence of  all  matters  pertaining  to  the  transaction  in  this  case.  Weatherley 
V.  Choate,  21  Texas,  273 ;  Peeler  v.  Guilkey,  27  Texas,  358 ;  Thompson 
V.  Caruthers,  92  Texas,  530;  Greenleaf  on  Evidence,  1st  vol.,  arts.  279 
and  284a. 

A  party  to  a  suit  that  has  filed  a  disclaimer  and  been  discharged  is 
no  longer  a  party,  and  he  may  testify  as  to  statements  made  by  and 
transactions  had  with  a  deceased  party  whose  heirs  are  parties  to  the 
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suit.     Eastman  v.  Roundtree,  56  Texas,  110;  Markham  v.  Canithers, 
47  Texas,  21. 

EIDSON,  Associate  Justice. — This  suit  was  brought  by  appellant 
against  the  appellees  Ledger  Day,  Delia  Day,  J.  J.  Bennett,  Sarah 
Bennett,  W.  E.  Riddle  and  Alice  Riddle  for  partition  of  three  promis- 
sory notes,  each  for  the  sum  of  $400,  of  date  August  1,  1901,  due 
respectively  January  1,  1904,  1905  and  1906,  signed  by  the  defendant, 
W.  E.  Riddle,  and  payable  to  Lydia  Bennett,  Alice  Riddle  and  Delia 
Day;  said  notes  bearing  ten  percent  per  annum  interest,  payable  annu- 
ally, to  appellee  Sarah  Bennett.  It  is  alleged  that  the  defendants,  J.  J. 
Bennett  and  Sarah  Bennett  are  husband  and  wife,  and  that  Lydia 
Bennett,  Delia  Day  and  Alice  Riddle  were  their  only  children;  that 
Ledger  Day  is  the  husband  of  Delia  Day  and  that  W.  E,  Riddle  is  the 
husband  of  Alice  Riddle ;  that  Lydia  Bennett  married  the  appellant,  C. 
J.  Jones,  after  the  notes  were  executed,  and  died  without  issue;  that 
said  notes  were  given  in  consideration  of  a  tract  of  land  deeded  by  J.  J. 
Bennett,  Sarah  Bennett,  Lydia  Bennett,  Ledger  Day  and  Alice  Day  to 
W.  E.  Riddle  on  the  same  day  the  notes  were  executed,  and  the  vendor's 
lien  retained;  that  the  principals  of  these  notes  belong  to  appellant, 
Alice  Riddle  and  Delia  Day,"and  the  interest  thereon  to  Sarah  Bennett, 
and  appellant  prays  for  partition. 

Alice  Riddle  and  W.  E.  Riddle  answered  confessing  the  facts  as  set 
up  in  appellant's  petition,  and  joined  him  in  the  prayer  for  partition. 
J.  J.  Bennett,  Delia  Day  and  Ledger  Day  on  the  day  of  and  before  the 
trial,  filed  disclaimers. 

Sarah  Bennett  answered,  claiming  to  be  the  owner  of  the  three  notes, 
and  denied  the  appellant's  right  to  partition.  She  admitted  that  the 
principals  of  the  notes  were  expressly  made  payable  to  her  said  children, 
and  that  the  interest  was  expressly  made  payable  to  her,  but  alleged 
that  there  was  a  contemporaneous  parol  agreement  that  the  principals 
of  the  notes  should  not  be  paid  to  the  children  during  her  life,  but  were 
to  be  paid  to  her,  as  well  as  the  interest.  Sarah  Bennett  also  alleged 
in  her  answer  that  the  notes  described  in  appellant's  petition  were  given 
as  the  purchase  money  for  land  that  was  her  separate  property  and  her 
homestead,  and  that  the  parties  named  as  payees  in  said  notes  had  no 
interest  in  said  land,  and  that  it  was  agreed  by  all  parties  that  the  notes 
were  not.  to  be  paid  to  the  payees  therein  named,  except  in  the  event 
of  her  death  b^ore  maturity  of  them;  that  said  notes  were  negotiable 
and  were  delivered  to  her,  and  that  she  had  had  possession  of  them  all 
the  time  since  their  execution,  and  that  said  notes  constitute  the  only 
property  she  has.  It  was  shown  by  the  evidence  that  at  the  time  of  the 
execution  of  said  notes,  since  and  at  the  date  of  the  trial,  the  said 
Sarah  Bennett  and  her  husband,  J.  J.  Bennett,  were  separated  and  not 
living  together. 

The  case  was  submitted  to  the  court  without  a  jury,  and  judgment  was 
rendered  in  favor  of  Ledger  Day,  Delia  Day  and  J.  J.  Bennett  on 
their  disclaimers  and  in  their  favor  for  costs,  and  that  appellant,  plain- 
tiff below,  take  nothing  by  his  suit ;  and  that  Sarah  A.  Bennett  is  the 
legal  and  equitable  owner  of  the  notes  described  in  appellant's  petition, 
and  in  her  favor  for  costs  of  suit  against  appellant,  plaintiff  in  the 
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court  below,  and  W.  E.  Riddle  and  Alice  Riddle,  deimdants  in  the 
court  below. 

Appellant's  first,  second,  third  and  fourth  assignments  of  error  are 
presented  together,  and  are  as  follows: 

"1.  The  court  erred  in  admitting  in  evidence  the  following  testi- 
mony of  R.  L.  Day:  *I  remember  the  circumstances  of  this  deed  having 
been  made.  I  know  why  the  notes  were  made  payable  as  they  were. 
They  were  made  payable  this  way  to  pacify  Mrs.  Bennett.  At  that  time 
Mr.  and  Mrs.  Bennett  were  separated.  She  did  not  want  him  to  have 
any  of  the  land  or  any  of  the  proceeds  of  the  land.  These  notes  were 
^ade  payable  to  the  children  to  keep  him  from  getting  any  of  it  after 
Mrs.  Bennett's  death.  They  were  made  payable  to  the  children  to  make 
them  their  property  as  long  as  she  lived,'  over  plaintiff's  objection,  as 
shown  by  bill  of  exception  No.  1. 

"2.  The  court  erred  in  admitting  in  evidence,  over  plaintiff's  ob- 
jection as  shown  by  bill  of  exception  No.  2,  the  following  testimony  of 
Sarah  A.  Bennett,  to  wit :  *It  was  understood  by  all  the  parties  that  the 
potes  were  to  be  paid  to  me  if  I  was  alive,  but  being  in  bad  health,  I  had 
them  made  payable  to  my  children,  in  order  that  J.  J.  Bennett  could 
not  collect  them  at  my  death.  I  was  to  own  them  during  my  lifetime. 
They  were  placed  in  my  possession  by  agreement  of  all  the  parties  as 
my  property.'  It  was  not  intended  that  said  notes  should  be  collected 
J)y  these  parties  during  my  lifetime.  I*did  not  intend  to  give  these 
.notes  or  the  money  to  my  children  during  my  lifetime.  I  fixed  it  in 
this  way  in  order  that  I  might  have  the  interest  on  this  money  to  sup- 
port me  during  my  lifetime,  and  in  case  of  my  death  the  balance,  if  any 
remained,  would  go  to  my  children.' 

"3.  The  court  erred  in  admitting  in  evidence  over  plaintiff's  ob- 
jections, as  shown  by  bill  of  exception  No.  3,  the  following  testimony  of 
Delia  Day,  to  wit:  *It  was  understood  by  all  the  parties  that  these 
notes  were  the  property  of  our  mother,  Sarah  A.  Bennett;  that  it  was 
not  a  gift  to  the  children,  and  they  were  not  to  collect  them  during  her 
lifetime  and  only  in  case  of  her  death:  Sarah  A.  Bennett  was  to  own  the 
notes  during  her  lifetime,  and  she  took  possession  of  them  imipediately 
after  their  execution  by  consent  of  all  parties.' 

"4.  The  court  erred  in  admitting  in  evidence  over  plaintiff's  ob- 
jection, as  shown  by  bill  of  exception  No.  4,  the  following  testimony 
of  J.  J.  Bennett,  to  wit :  'My  children  told  me  they  were  willing  to  deed 
it  (the  land)  back  to  me.  They  did  not  state  anything  about  claiming 
any  interest  in  it.  They  said  they  did  not  claim  it;  did  not  claim  any 
interest  in  these  notes.  They  all  stated  to  me  that  they  did  not  claim 
any  interest  in  the  notes.    They  all  claimed  that  it  was  their  mother's.' " 

Appellant's  first  proposition  under  the  above  assignment  of  error  is 
to  the  effect  that  it  appearing  on  the  face  of  the  notes  that  their  prin- 
cipals were  payable  to  Lydia  Bennett,  Alice  Riddle  and  Delia  Day,  and 
the  interest  payable  annually  to  Sarah  Bennett,  the  testimony  of  Sarah 
Bennett,  J.  J.  Bennett,  Ledger  Day  and  Delia  Day  that  there  was  a 
contemporaneous  agreement  that  said  notes  were  not  to  be  paid  as 
provided  in  the  notes,  but  were  to  be  paid  to  Sarah  Bennett,  varied 
^nd  contradicted  the  terms  of  the  notes,  to  which  they  were  all  parties, 
Vol.  XL.  Civil— 11. 
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and  henoe  was  inadmissible.  The  tincontroverted  testimony  showed 
that  the  notes  sought  to  be  partitioned  were  given  for  the  purchase 
money  of  a  tract  of  land  the  separate  property  of  appellee  Sarah  Ben- 
nett; and  hence  if  appelant  was  entitled  to  any  interest  in  them,  it 
was  by  reason  of  the  gift  by  the  said  Sarah  Bennett  of  the  considera- 
tion of  the  sale  of  said  land  to  her  daughters,  Lydia  Bennett,  Delia  Day 
and  Alice  Riddle.  The  testimony,  the  admission  of  which  is  comphined 
of,  showed  that  the  payees  in  the  notes  held  the  legal  title  to  the  prin- 
cipals thereof  in  trust  for  Sarah  Bennett  during  the  period  of  her 
natural  life.  Parol  evidence  was  admissible  to  prove  this  fact;  and 
hence  the  court  did  not  err  in  admitting  the  testimony.  (Thompson 
V.  Caruthers,  92  Texas,  630.) 

Appellant  by  his  second  proposition  under  said  assignments  of  error 
contends  that  as  this  suit  was  an  action  by  him  as  heir  of  Lydia  Ben- 
nett, deceased,  and  Sarah  Bennett,  J.  J.  Bennett,  Ledger  Day  and 
Delia  Day  being  parties  to  the  suit,  their  testimony  to  the  effect  that 
there  was  a  parol  contract  and  understanding  between  J.  J.  Bennett, 
Sarah  Bennett,  Lydia  Bennett,  deceased,  Ledger  Day,  Delia  Day,  W. 
E.  Riddle  and  Alice  Riddle,  that  the  principals  of  the  notes  were  not 
jfco  be  paid  to  Lydia  Bennett,  Delia  Day  and  Alice  Riddle,  but  were 
to  be  the  property  of  Sarah  Bennett,  was  inadmissible,  when  offered 
over  appellant's  objections.  The  witnesses  J.  J.  Bennett,  Delia  Day  and 
Ledger  Day  having  before  the*trial  disclaimed  any  interest  in  the  notes 
sought  to  be  partitioned  their  testimony  was  admissible.  (Eastman 
V.  Roundtree,  56  Texas,  110;  Markham  v.  Caruthers,  47  Texas,  21.) 

This  being  an  action  by  the  appellant  as  heir  at  law  of  his  deceased 
wife,  formerly  Lydia  Bennett,  the  testimony  of  Sarah  Bennett  as  to 
transactions  with  or  statements  by  the  deceased,  Lydia  Bennett,  re- 
lating to  material  issues  in  the  case  was  inadmissible,  being  in  contra- 
vention of  article  2302,  Sayles'  Revised  Statutes.  However,  the  action 
of  the  court  in  admitting  her  testimony  is  not  reversible  error,  the 
case  having  been  tried  before  the  court  without  a  jury,  and  there  being 
ample  competent  testimony,  as  shown  by  the  record,  to  authorize  the 
judgment  of  the  court.  (Clayton  v.  McKinnon,  54  Texas,  206-13; 
Lindsey  v.  Jaffray,  55  Texas,  640;  First  Nat.  Bank  of  Greenville  v. 
Greenville  Oil  Co.,  60  S.  W.  Rep.,  828 ;  Wells  v.  Burts,  3  Texas  Civ. 
App.,  436.) 

There  being  no  reversible  error  pointed  out  in  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 

Affirmed, 


Gulf,  Colorado  &  Santa  Pe  Railway  Company  v.  D.  B.  Hays. 

Decided  June  21,  1905. 

1. — Kaster  and  Servant — Selecting  Inoompetent  Fellow  Servants. 

An  employer  is  liable  to  an  employe  for  injuries  resulting  from  a  failure 
to  exercise  reasonable  care  in  selecting  coemployes,  or  in  retaining  coemploye 
when  their  incompetency  is  known  or  by  the  exercise  of  reasonable  care  might 
have  been  known. 
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2. — Continuance— Bilisrenee.  • 

On  an  application  by  a  railroad  company  for  a  continuance  for  want  of 
the  evidence  of  a  witness  who  was  in  its  employ  it  was  not  sufficient  diligence 
that  the  witness  had  been  ordered  by  the  company  to  attend  the  trial,  no  process 
of  any  kind  having  been  issued  to  secure  his  attendance  or  his  deposition. 

8. — ^Hew  Trial— Impeaoliiiig  Tettimony. 

-  A  new  trial  will  not  be  granted,  even  in  case  of  newly  discovered  evidence, 
to  give  the  losing  party  an  opportunity  to  attack  a  witness  of  the  successful 
party. 

4.- — Same— Bnrpriie. 

Defendant  could  not  have  been  surprised  at  testimony  as  to  the  bad  repu- 
tation of  a  brakeman  where  plaintiff's  petition  alleged  that  his  injuries  were 
due  to  the  brakeman's  incompetency  and  plaintiff  had  asked  for  a  continuance 
to  obtain  evidence  as  to  the  brakeman's  competency  and  reputation. 

5. — Hegligenee — ^Deflnition  in  Charge — ^Personal  Injury. 

A  charge  defining  negligence  in  a  personal  injury  case  as  being  the  failure 
to  exercise  ordinary  care,  that  is,  such  care  as  an  ordinary,  prudent  and  careful 
person  would  exercise  under  the  same  or  similar  circumstances,  while  not  as 
clear  and  explicit  as  it  should  have  been,  was  sufficient  in  the  absence  of  a 
request  for  a  clearer  and  fuller  definition. 

6. — ^Xaster  and  Servant — ^Brakeman — Itsnei. 

Where  the  issue  was  as  to  the  inconfpetency  of  a  brakeman,  the  question 
of  his  fitness  for  the  various  duties  of  a  brakeman  was  involvini,  though  his 
delinquency   as   to   only   one   of   such   duties    caused   the    injury    in    question. 

7. — Same — Negligence  and  Incompetency. 

Where  an  injury  results  from  the  negligence  of  a  brakeman  it  can  not  be 
claimed  that  this  raises  no  issue  as  to  his  competency,  since,  the  delinquency 
may  be  of  such  a  flagrant  character  as  to  warrant  the  conclusion  that  only  an 
incompetent  servant  would  have  con^nitted  it. 

8. — Same— ^ononrrin;  Vegligenoe — Collision. 

W^here  a  brakeman  .neglected  to  flag  the  regular  train  and  there  was  evi- 
dence that  the  train  dispatcher  neglected  to  notify  the  regular  train  of  the 
presence  of  the  work  tram  on  the  main  track,  the  charge  properly  submitted 
the  issue  of  negligence  on  the  part  of  the  dispatcher  as  well  as  of  the  brake- 
man,  since  it  may  have  been  a  concurring  cause  in  producing  the  collision  of 
the   trains. 

9. — Same — Sufficiency  of  Bnlee — Jury  Qneitlon.    - 

Where  the  railroad  had  a  rule  requiring  the  train  dispatcher  to  notify 
regular  trains  of  the  presence  of  work  trains  standing  on  the  main  track,  it 
was  a  question  for  the  jury  whether  a  provision  for  flagging  the  regular  train 
by  a  brakeman  on  the  work  train  was  a  reasonably  safe  and  sufficient  one  for 
preventing  a  collision. 

10. — Same — liability  of  Vaster — ^Incompetency  of  Servant. 

The  fact  that  such  rule  as  to  flagging  the  regular  train  was  reasonably 
safe  did  not  relieve  the  railroad  company  of  liability  for  injury  resulting  from 
a  collision  of  the  trains  because  of  the  failure  through  incompetency  of  the 
brakeman  to  flag  the  regular  train. 

11. — Same — Concurring  Hegligence. 

If  the  collision  and  injury  resulted  in  part  from  the  concurring  negligence 
of  the  train  dispatcher  in  failing  to  notify  the  regular  train,  as  requir^  by 
the  rules,  of  the  work  train  being  on  the  track,  the  railway  company  was  liable, 
however  safe  the  rule  as  to  flagging  trains  might  have  been,  and  however  com«- 
petent  the  brakeman  charged  with  the  duty  of  flagging. 
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12. — ^EYideno^— Harmleii  Error. 

Error,  if  any,  in  permitting  the  fireman  and  brakeman  on  a  regular  train 
which  ran  into  a  work  train  to  testify  that  their  train  would  not  have  collided 
with  the  work  train  if  notice  had  been  given  that  the  work  train  was  on  the 
track,  was  harmless  where  the  engineer  of  the  regular  train  also  testified  to 
the  same  effect. 

13. — ICatter  and  Serrant — Hotloe  of  Incompetenoy. 

It  was  proper,  upon  an  issue  as  to  the  incompetency  of  a  brakeman  and 
notice  to  the  master  thereof,  to  permit  the  brakeman  to  testify  that  he  had 
been  discharged  by  one  railroad  company  because  his  services  were  unsatisfac- 
tory, and  that  he  had  stated  that  fact  in  his  Application  for  service  in  the 
master's  employ. 

14. — ^Evidence — Enles — Neamew  in  Time. 

Where  all  the  evidence  tended  to  show  that  the  same  rules  were  in  force 
when  the  accident  (collision  of  trains)  occurred  that  had  been  in  force  for 
years,  it  was  not  error  to  allow  a  former  brakeman,  who  had  not  been  in  the 
defendant's  service  for  two  years  prior  to  the  accident,  to  testify  that  it  was 
the  duty  of  the  train  dispatcher  to  notify  regular  trains  of  the  presence  of 
work  trains  on  the  track. 

15 — Same — Opinion — Safety  of  Enle. 

Whether  the  rule  as  to  work  trains  flagging  against  moving  trains  was  a 
safe  one  was  for  the  determination  of  the  jury,  and  the  opinions  of  witnesses 
that  it  was  a  safe  rule  was  properly  excluded. 

16. — Same— Eepetltlon  Ezolnded. 

It  is  not  error  for  the  court  to  exclude  a  repetition  of  evidenoe  already 
given  by  the  witness  testifying. 

1 7. — ^Eailroads — Enles— Cnitom. 

Where  a  custom  of  giving  a  certain  notification  had  been  regularly  rec- 
ognized and  enforced  by  a  railway  company  for  some  time  it  will  be  regarded 
as  the  legal  equivalent  of  a  rule  duly  adopted  and  by  which  employes  are  to 
be  governed. 

18. — ^Witneites — Crots-Examinatlon — ^Bias. 

A  witness  may  be  asked  on  cross-examination  if  be  is  in  the  employ  of 
the  party   calling   him,   and   if   he   was   paid   to   come   to   court   and   testify. 

19. — Same — Contradiction. 

Where  a  witness  testified  that  a  certain  brakeman  had  a  good  reputation 
and  he  had  never  heard  of  any  complaint  against  him,  it  was  proper  for  him 
to  be  asked  on  cross-examination  if  he  had  not  heard  that  the  brakeman  had 
let  a  car  go  through  a  switch  at  a  certain  place. 

90. — ^Kaster  and  Servant — Incompetency — Notice  to  Kaster. 

Where  the  issue  was  as  to  the  incompetency  of  a  railroad  employe  and 
notice  thereof  to  the  company,  evidence  of  his  general  reputation  for  incom- 
petency  among  railroad  men  was  admissible. 

21. — Same — ^Proof  of  Speciflo  Acts  Showing  Incompetency. 

Where  on  such  issue  it  was  shown  that  the  conductor  under  whom  the 
employe  worked  was  charged  with  the  duty  of  reporting  his  acts  of  negligence, 
specific  acts  of  negligence  on  the  employe's  part,  within  the  knowledge  of  the 
conductor,  could  be  shown,  it  being  presumed  that  he  had  duly  reported  them 
to  the  company. 

22. — Same — ^Aots  Unknown  to  Kaster. 

It  being  uncontroverted  that  the  employe,  a  brakeman,  did  fall  asleep  and 
so  neglected  to  flag  the  approaching  train,  the  admission  of  evidence  that  the 
night  before  he  had  been  out  with  the  girls  until  a  very  late  hour  was  reversible 
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error,  there  being  nothing  to  show  that  knowledge  of  conduct  of  that  character 
had  been  brought  home  to  the  railroad  company. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  Hon. 
D.  E.  Barrett. 

J.  W.  Terry  and  A.  U.  Culwell,  for  appellant. — 1.  Before  the  ap- 
pellee would  be  entitled  to  recover  because  of  the  incompetency  of  brake- 
man  Harris^  it  was  incumbent  upon  him  to  show  that  such  brakeman 
was  incompetent,  and  that  such  incompetency  was  known  to  the  oflScials 
of  the  defendant  company,  or  that  such  officials  were  in  possession  of 
such  facts  as  would  charge  them  with  knowledge  of  his  incompetency, 
or  that  said  officials  could  have  ascertained  that  he  was  incompetent  to 
perform  the  duties  of  the  position  assigned  him  by  the  exercise  of 
ordinary  care,  and  there  is  no  evidence  in  this  record  to  show  that  the 
said  brakeman  was  incompetent,  or  to  show  that  the  officials  of  the  de- 
fendant company  knew  that  he  was  incompetent,  or  to  show  that  said 
officials  could  have  ascertained  his  incompetency  by  the  exercise  of 
ordinary  care;  and  there,  being  an  entire  lack  of  evidence  to  sustain 
these  propositions  on  behalf  of  the  appellee,  the  judgment  rendered 
in  his  favor  thereon  is  and  was  wholly  and  entirely  unsupported  by  the 
evidence.  Holland  v.  Southern  Pac.  Co.,  34  Pac,  Rep.,  666;  San  An- 
tonio &  A.  P.  Ry.  Co.  V.  Taylor,  36  S.  W.  Rep.,  855;  Gulf,  C.  &  S.  P. 
By.  Co.  V.  Schwabbe,  21  S.  W.  Rep.,  706 ;  Pilkinton  v.  Gulf,  C.  &  S. 
P.  Ry.  Co.,  70  Texas,  226;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Davis, 
48  S.  W.  Rep.,  570 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Johnson,  48  S.  W. 
Rep.,  568;  E.  L.  &  R.  R.  Ry.  Co.  v.  Scott,  5  S.  W.  Rep.,  502;  Houston 
&  T.  C.  Ry.  Co.  V.  Stewart,  50  S.  W.  Rep.,  334 ;  Merchants'  Oil  Co.  v. 
Bums,  74  S.  W.  Rep.,  760;  Dallas  v.  Gulf,  C.  &  S.  P.  Ry.  Co.,  61  Texas, 
196;  Texas  &  N.  0.  Ry.  Co.  v.  Berry,  67  Texas,  238 ;  Michigan  Cent.  Ry. 
Co.  V.  Dolan,  32  Mich.,  510;  Buckley  &  Gould  v.  C.  S.  M.  Co.,  14  Ped. 
Rep.,  833;  Hathaway  v.  Illinois  Cent.  Ry.  Co.,  60  N.  W.  Rep.,  651; 
Hatt  V.  Nay,  10  N.  E.  Rep.,  807 ;  Gorman  v.  Missouri  &  St.  L.  Ry.  Co., 
43  N.  W.  Rep.,  303;  Reiser  v.  Penn.  Co.,  25  Atl.  Rep.,  175;  Kennedy 
Y.  Spring,  35  N.  E.  Rep.,  779;  Connors  v.  Morton,  35  N.  E.  Rep.,  860; 
Wharton  on  Neg.,  sec.  238;  Bailey,  Master^s  Liability,  pp.  2,  3. 

2.  It  is  error  for  the  court  to  submit  as  an  issue  to  the  jury  any 
state  of  facts  which  are  shown  not  to  be  the  basis  of  the  accident  com- 
plained of,  and  in  this  case,  under  all  of  the  evidence,  the  failure  of  the 
train  dispatcher  to  notify  the  freight  train  of  the  presence  of  the  work 
train  was  not  and  could  not  have  been  the  proximate  cause  of  the 
accident,  and  the  court  should  not  have  submitted  and  authorized  re- 
covery on  any  alleged  act  of  negligence  which  was  not  the  proximate 
cause  thereof.  Texas  &  Pac.  Ry.  Co.  v.  McCoy,  90  Texas,  264;  Cul- 
pepper V.  International  &  G.  N.  Ry.  Co.,  90  Texas,  634;  Gulf,  C.  & 
S.  P.  Ry.  Co.  V.  Rowland,  90  Texas,  365;  Southern  Pac.  Co.  v.  Welling- 
ton, 65  S.  W.  Rep.,  219. 

3.  It  was  immaterial  and  irrelevant  to  show  what  the  general  reputa- 
tion of  Harris  as  a  brakeman  was,  because  no  act  of  his  as  a  brakeman, 
pure  and  simple,  occasioned  this  accident.    His  reputation  as  a  flagman 
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was  the  only  thing  at  issue,  and  the  proof  should  have  been  confined 
to  his  reputation  as  a  flagman,  and  not  as  a  brakeman  generally.  Texas 
M.  Ry.  Co.  V.  Whitmore,  58  Texas,  276;  Michigan  Cent.  Ry.  Co.  v. 
Dolan,  32  Mich.,  510;  Illinois  Cent.  Ry.  Co.  v.  Stewart,  63  S.  W.  Rep., 
596 ;  1  Wood,  Master  &  Serv.,  sec.  346. 

4.  Proof  as  to  the  ircompetency  of  an  employe  must  be  confined  to 
evidence  of  general  reputation,  and  it  is  error  to  permit  proof  of  specific 
acts  of  negligence  in  support  of  the  allegation  of  incompetency,  and  the 
evidence  complained  of  in  this  assignment  was  proof  of  specific  conduct 
on  behalf  of  brakeman  Harris,  and  not  proof  of  general  reputation,  and 
was,  therefore,  erroneous  and  detrimental  to  appellant's  case  herein. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Davis,  23  S.  W.  Rep.,  301 ;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Davis,  48  S.  W.  Rep.,  670;  Missouri,  K.  &  T. 
Ry.  Co.  V.  Johnson,  48  S.  W.  Rep.,  568;  E.  L.  &  R.  R.  Ry.  Co.  v.  Scott, 
5  S.  W.  Rep.,  502;  Holland  v.  Southern  Pac.  Co.,  34  Pac.  Rep.,  666; 
B.  E.  Co,  V.  Neal,  5  Atl.  Rep.,  338;  Connors  v.  Morton,  35  N.  E.  Rep., 
860;  2  Thomp.  Neg.,  1064. 
• 

Stuart  &  Bell,  for  appellee. — 1.  There  is  ample  evidence  in  the  record 
to  the  effect  that  E.  G.  Harris  was  an  incompetent  brakeman,  and  that 
the  appellant  knew  of  it,  or  could  have  known  of  it,  by  the  use  of 
ordinary  care.  Texas  &  P.  Ry.Co.  v.  Johnson,  35  S.  W.  Rep.,  1044, 
89  Texas,  519;  Railway  v.  Jackson,  62  S.  W.  Rep.,  91;  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Pierce,  27  S.  W.  Rep.,  60;  Gulf,  C.  &  S.  P.  Ry.  Co.  v. 
Pierce,  25  S.  W.  Rep.,  1052 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Sher- 
wood,  67  S.  W.  Rep.,  779 ;  McKinney  on  Fellow  Servants,  sees.  90,  95 ; 
Wabash  Ry.  Co.  v.  McDaniels,  107  U.  S.,  454 ;  Railway  v.  Farmer,  73 
Texas,  88;  Bonner  &  Eddy  v.  Whitcomb,  80  Texas,  182. 

2.  Appellant  had  adopted  two  methods  to  prevent  accidents  in  cases 
like  the  one  at  bar,  that  is,  in  cases  where  the  work  train  was  employed 
at  a  dangerous  place,  and  where  the  incoming  regular  train  was  behind 
time,  viz:  First,  the  work  train  should  send  a  brakeman  back  on  the 
track  with  a  flag  and  torpedoes  a  certain  distance  to  flag  the  approach- 
ing train.  Second,  the  train  dispatcher  should  notify  the  incoming 
regular  train  at  some  telegraph  station  before  reaching  the  work  train 
of  the  presence  of  the  work  train.  Appellee  contends  that  it  was  the 
duty  of  appellant  under  its  rules  and  customs  in  force  to  take  both  said 
precautions,  and  that  it  failed  to  do  so,  and  that  this,  coupled  with 
the  notorious  incompetency  of  E.  G.  Harris,  constituted  the  two  proxi- 
mate causes  of  the  accident.  Railway  Co.  v.  Stewart,  50  S.  AV.  Rep., 
333;  Railwav  Co.  v.  Stewart,  48  S.  W.  Rep.,  799;  Railway  Co.  v. 
Higgins,  55  "^S.  W.  Rep.,  744;  Railway  v.  Smith,  76  Texas,  611-618; 
Gonzales  v.  City  of  Galveston,  84  Texas,  3-7;  Railwav  Co.  v.  Mussette, 
26  S.  W.  Rep.,  1079-1080;  Eames  v.  Railway  Co.,  63  Texas,  664;  Jones 
V.  George,  61  Texas,  353;  Scale  v.  Railway  Co.,  65  Texas,  277,  278; 
Railway  Co.  v.  Porter,  59  S.  AV.  Rep.,  922;  Railwav  Co.  v.  Sweeney, 
36  S.  W.  Rep.,  800. 

3.  If  it  is  shown  that  a  servant  is  incompetent  and  his  incompetency 
is  known  to  the  master,  or  could  have  been  known,  by  the  use  of  ordinary 
care,  and  that  said  servant's  negligence  proximately  causes  an  accident 
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to  a  fellow  servant,  the  master  is  liable.  Railway  Co.  v.  Farmer,  73 
Texas,  88;  Wabash  Ry.  Co.  v.  McDaniels,  107  U.  S.,  454-605;  Railway 
V.  Johnson,  35  S.  W.  Rep.,  1042;  Bonner  &  Eddy  v.  Whitcorab,  80 
Texas,  182;  Railway  t.  Jackson,  62  S.  W.  Rep.,  91. 

4.  Appellant^s  application  for  continuance  was  not  in  compliance 
with  law,  and  should  have  been  overruled  for  the  reason  that  it  fails 
to  state  that  **due  diligence'*  was  used  to  obtain  the  testimony  of  W.  N. 
Glasscock,  or  to  show  that  such  diligence  was  on  fact  used.  Rev.  Stats., 
art.  1277;  Railway  Co.  v.  Hogan,  32  S.  W.  Rep.,  1035;  Brown  v.  Bank, 
70  Texas,  750;  Railway  Co.  v.  Woolum,  84  Texas,  570. 

5.  It  may  be  the  law  that  the  rules  or  customs  of  some  other  par- 
ticular railway  company  are  not  admissible,  but  the  law  is  well  settled 
in  Texas  that  evidence  of  the  general  custom  among  railroads  is  ad- 
missible. Railway  Co.  v.  Harriett,  80  Texas,  81;  Railway  Co.  v.  Reed, 
88  Texas,  449;  Railway  Co.  v.  Nelson,  49  S.  W.  Rep.,  713. 

6.  Appellant  having  placed  the  witness  on  the  stand,  and  having 
had  him  swear  that  he  knew  the  reputation  of  Harris,  and  that  Harris 
was  a  good  brakeman,  appellee  on  cross  examination  had  a  right  to  test 
the  witness*  knowledge,  and  by  way  of  impeachment  to  prove  by  the 
witness  that  he  knew  of  acts  that  would  incapacitate  the  employe  to 
work  the  next  day,  that  is,  that  he  did  not  go  to  bed  until  4  o'clock  in 
the  morning.  Said  testimony  was  admissible  by  way  of  impeachment, 
and  since  appellant  did  not  request  the  court  to  limit  the  effect  of  the 
same  to  the  purposes  of  impeachment  appellant  can  not  complain. 
Railway  v.  Davis,  23  S.  W.  Rep.,  305;  Life  Ins.  Co.  v.  Baker,  31  S.  W. 
Rep.,  1073;  Railway  Co.  v.  Johnson,  72  Texas,  95;  Railway  Co.  v. 
George,  66  Texas,  556;  Railway  Co.  v.  George,  85  Texas,  158;  Shumard 
V.  Johnson,  66  Texas,  72;  HoUoway  v.  State,  77  S.  W.  Rep.,  14,  15. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  appellee  for 
damages  arising  from  personal  injuries  alleged  to  have  occurred  through 
the  negligence  of  appellant  in  having  in  its  employ  an  incompetent 
brakeman,  who  failed  to  flag  the  train  that  ran  into  the  work  train  on 
which  appellee  was  the  engineer  of  a  pile  driver,  which  was  attached  to 
the  work  train,  and  in  failing  through  its  train  dispatcher  to  notify  the 
regular  train  of  the  presence  of  the  work  train  on  the  track,  on  account 
of  which  negligence  the  regular  train  ran  into  the  work  train  and  in- 
jured appellee.  Appellant  answered  by  general  demurrer  and  special 
exceptions  and  general  denial,  and  specially  answered  that  the  accident 
occurred  in  the  Indian  Territory,  where  the  employes  connected  with 
the  work  train  were  fellow  servants  of  each  other,  and  were  fellow  serv- 
ants with  the  employes  on  the  freight  train  that  collided  with  the  work 
train,  and  that  if  there  was  any  negligence  at  the  time  of  the  accident 
it  was  that  of  a  fellow  servant  of  appellee.  The  cause  was  tried  by  jury 
and  resulted  in  a  verdict  and  judgment  for  appellee  in  the  sum  of 
$21,500. 

Appellee  was  an  engineer  in  charge  of.  a  stationary  engine  that  was 
used  on  a  flat  car  of  appellant  in  connection  with  a  pile  driver,  and  on 
July  24,  1903,  while  the  work  train,  of  which  the  engine  and  pile  driver 
were  a  part,  was  standing  on  appellant's  main  track  between  Ardmore 
and  Marietta,  Indian  Territory,  a  regular  freight  train  ran  into  the 
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work  train,  and  appellant  was  seriously  and  permanently  injured.  The 
work  train  was  standing  on  a  bridge  across  Hickory  Creek.  The  freight 
train  that  struck  the  work  train  was  on  its  way  north,  and  there  was  a 
sharp  curve  just  south  of  the  bridge  which  prevented  the  engineer  on 
the  freight  train  from  seeing  the  work  train  until  it  was  too  late  to 
prevent  the  collision.  The  conductor  of  the  work  train  had  sent  a  brake- 
man  to  flag  the  freight  train,  but  he  went  to  sleep  and  did  not  perform 
the  duty.  Under  the  laws  of  the  Indian  Territory,  according  to  the 
evidence,  apellee  was  a  fellow  servant  with  the  brakeman  who  failed  to 
perform  his  duty,  as  well  as  of  the  employes  on  the  .freight  train.  It 
is  a  well-established  rule  that  employers  are  liable  to  their  employes  for 
injuries  resulting  from  a  failure  to  exercise  reasonable  care  in  selecting 
their  coemployes,  or  for  retaining  such  coemployes  when  their  incompe- 
tency is  known,  or  by  the  exercise  of  reasonable  care  might  have  been 
known.  (Railway  v.  Harrington,  62  Texas,  697.)  In  this  case  the 
incompetency  of  the  brakeman  was  shown,  not  only  by  certain  acts  of 
negligence,  but  by  evidence  of  general  reputation  as  to  unfitness  and 
incompetency.  What  has  been  said  disposes  of  the  first,  second  and 
third  assignments  of  error. 

The  fourth  and  fifth  assignments  present  error  in  the  action  of  the 
court  in  overruling  the  application  for  a  continuance.  The  continuance 
was  asked  on  account  of  the  absence  of  W.  N.  Glasscock  and  A.  L. 
Powers,  the  first  residing  at  Galveston  and  the  residence  of  the  latter 
was  unknown,  although  he  had  resided  in  Dallas  and  Port  Arthur. 
Glasscock  was  an  employe  of  appellant,  and  no  effort  was  made  to  obtain 
his  testimony,  except  that  he  had  been  "ordered"  to  be  present,  but  had 
'^declined  to  attend"  because  he  wanted  to  get  married.  In  the  case  of 
Powers,  an  agent  of  appellant  had  called  at  his  Dallas  residence,  and 
then  at  his  Port  Arthur  residence,  but  h&d  not  found  him.  It  is  ap- 
parent that  no  diligence  had  been  used  to  obtain  his  testimony.  The  law 
prescribes  the  methods  of  obtaining  the  evidence  of  witnesses,  and  does 
not  recognize  the  orders  of  litigants  to  their  employes  or  visits  to  the 
houses  of  witnesses  as  diligence.  It  is  not  stated  that  due  diligence  was 
used  to  obtain  the  testimony  of  Glasscock.  Before  the  court  acted  on 
the  application  for  continuance,  appellee  agreed  that  the  evidence  of 
Powers  set  out  in  the  application  was  true  and  could  be  read  to  the 
jury,  and  agreed  that  the  evidence  expected  to  be  elicited  from  Glass- 
cock could  be  read  to  the  jury.  The  testimony  of  the  witnesses  related 
to  the  competency  of  the  brakeman  who  failed  to  flag  the  train.  The 
petition  alleging  the  incompetency  of  the  brakeman  was  filed  on  Janu- 
ary 26,  1904,  and  the  application  for  a  continuance  was  made  on  May 
4,  1904.  The  court  did  not  err  in  overruling  the  application  for  con- 
tinuance. 

In  this  connection  it  may  be  said  that  the  portion  of  the  motion  for 
new  trial  on  the  grounds  that  appellant  was  surprised  at  the  evidence 
of  Fred  Meyers,  a  witness  for  appellee,  to  the  effect  that  the  reputation 
of  the  brakeman  Harris  was  bad,  and  mentioning  two  persons  that  had 
talked  with  him  about  said  reputation,  can  not  be  sustained  because  ap- 
pellant knew  long  before  the  trial  that  the  question  of  the  incompetency 
of  the  brakeman  would  bo  an  important  one  in  the  case,  and  that  his 
reputation  would  be  inquired  into.     It  could  not  have  been  surprised 
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at  the  testimony  of  the  witness,  because  it  asked  for  a  continuance  to 
obtain  testimony  to  meet  the  evidence  as  to  the  bad  reputation  of  the 
brakeman.  The  affidavits  of  the  witnesses  attached  to  the  motion  for 
jiew  trial  merely  show  that  the  witnesses  would  contradict  a  witness 
for  appellee^  and  new  trials  will  not  be  granted,  even  in  case  of  newly 
discovered  evidence,  to  give  the  losing  party  an  opportunity  to  attack 
a  witness  of  the  successful  party. 

The  sixth  assignment  of  error  can  not  be  sustained.  The  court  did 
not  err  in  defining  negligence  as  follows:  "Negligence  is  the  failure  to 
exercise  ordinary  care.  And  ordinary  care  is  that  degree  of  care  which 
an  ordinary,  prudent,  and  careful  person  would  exercise  under  the  same 
or  similar  circumstances.'*  The  definition  is  not  as  clear  and  explicit 
as  it  should  have  been ;  but,  if  appellant  wanted  it  more  so,  it  should 
have  asked  for  a  clearer  instruction.  (Railway  v.  Curlin,  13  Texas 
Civ.  App.,  506,  36  S.  W.  Rep.,  1003 ;  Railway  v.  Brown,  36  Texas  Civ. 
App.,  57,  69  S.  W.,  1010;  Railway  v.  Serafina,  45  S.  W.  Rep.,  614; 
McDonald  v.  Railway,  86  Texas,  1,  22  S.  W.  Rep.,  939,  40  Am.  St. 
Rep.,  843. 

There  is  no  merit  in  the  seventh  assignment  of  error,  which  com- 
plains of  that  part  of  the  charge  that  submits  the  question  of  the 
incompetency  of  the  brakeman  to  the  jury.  There  was  evidence 
raising  that  issue,  and  it  was  properly  submitted.  The  theory  ad- 
vanced by  appellant,  that  the  charge  was  incorrect  because  it 
submitted  the  question  of  the  incompetency  of  Harris  as  a  brakeman, 
when  he  was  not  engaged  in  braking,  but  in  flagging,  at  the  time  of 
the  accident,  can  not  be  sustained.  Flagging  trains  was  one  of  the 
duties  that  devolved  upon  the  brakeman,  just  as  it  might  be  a  part 
of  his  duty  to  adjust  switches,  and  his  incompetency,  not  as  to  the 
particular  branch  of  the  duties  he  was  engaged  in  at  the  time  that  he 
went  to  sleep  and  failed  to  flag  the  train,  but  his  fitness  for  the  varied 
duties  of  his  employment  as  a  brakeman,  was  the  issue  for  the  jury. 

It  was  in  proof  that  appellant  had  a  rule  requiring  the  dispatcher  to 
notify  the  employes  on  a  belated  regular  train  of  the  presence  of  a 
work  train  standing  on  the  main  line,  and  that  evidence  raised  an  is- 
sue which  the  court  properly  submitted  to  the  jury.  The  failure  of  the 
dispatcher  to  perform  that  duty  may  have  concurred  with  the  negligence 
of  the  brakeman  in  producing  the  disaster.  (Gonzales  v.  City  of  Gal- 
veston, 84  Texas,  3,  19  S.  W.  Rep.,  284,  31  Am.  St.  Rep.,  17;  Shippers' 
Compress  Co.  v.  Davidson,  80  S.  W.  Rep.,  1032.  There  is  no  support 
for  the  contention  that  the  charge  of  the  court  authorized  the  jury 
to  make  a  rule  for  appellant  that  did  not  exist.  The  rule  or  custom 
was  proved,  and  all  the  court  authorized  the  jury  to  do  was,  if  the  rule 
existed,  to  find  whether  or  not  it  had  been  regarded.  The  court  did  not 
attempt  to  make  a  rule  for  appellant  as  to  the  way  in  which  it  should 
conduct  its  business,  but  simply  allowed  the  jury,  if  they  found  it  had 
been  a  rule,  to  hold  it  responsible  for  damages  arising  from  a  failure 
to  enforce  it.  Prom  the  very  fact  that  appellant  made  such  a  rule,  it 
was  inferable  that,  under  certain  circumstances,  flagging  was  not  doeraod 
fM  that  was  required  for  the  safety  of  employes,  and  the  court  did  not 
err  in  submitting  to  the  jury  the  question  as  to  whether  flagging  alone 
was  a  reasonably  safe  and  sufficient  way  in  which  to  prevent  a  moving 
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train  from  running  into  one  standing  on  the  track.  The  feet  that  ap- 
pellant had  promulgated  a  rule  did  not  give  it  such  character  for  being 
safe  and  sufficient  that  it  could  not  be  questioned  or  inquired  into.  If 
it  had  been  error  to  submit  the  question  as  to  whether  the  rule  as  to 
flagging  was  a  reasonably  safe  one,  appellant  could  not  complain  because 
it  requested  a  charge  involving  inquiry  into  whether  the  rule  was  rea- 
sonably safe. 

The  theory  advanced  by  appellant  that,  if  the  injury  resulted  from 
the  negligence  of  the  brakeman,  no  question  of  his  competency  could 
arise  is  untenable.  We  do  not  think  that  theory  can  be  sustained, 
for  there  is  high  authority  for  the  proposition  that  a  delinquency  may 
be  of  such  a  flagrant  and  outrageous  character  as  to  warrant  the  con- 
clusion that  only  an  incompetent  servant  would  have  committed  it. 
(Labatt,  Mast.  &  Serv.,  sec.  189.)  As  said  by  the  author:  "The  ques- 
tions whether  a  negligent  act  was  merely  a  temporary  lapse  by  a  capable 
servant,  or  indicated  an  essential  unfitness,  are  entirely  distinct,  and  it 
seems  impossible,  from  a  purely  logical  standpoint,  to  maintain  that 
such  evidence,  so  far  as  it  bears  upon  the  latter  question,  should  be  re- 
jected simply  because  the  other  one  is  suggested  by  it/'  The  charge 
asked  by  appellant,  making  the  incompetency  of  the  servant  rest  upon 
his  incompetency  as  to  flagging,  was  properly  refused,  because  his  in- 
competency as  a  brakeman  was  the  one  to  be  inquired  into,  as  that  was 
the  capacity  in  which  he  was  employed.  Flagging  was  a  mere  incident 
to  the  employment  or  business  of  a  brakeman.  If  Harris,  the  brake- 
man,  was  incompetent,  the  fact  that  the  accident  was  caused  by  his 
negligence  would  not  excuse  appell&nt  from  liability. 

The  rule  that  appellant  had  in  regard  to  flagging  may  have  been  a 
reasonably  safe  and  sufficient  one.  Still,  if  an  incompetent  brakeman 
was  sent  out  to  execute  the  rule  and  the  accident  occurred  through  his 
negligence  in  failing  to  carry  the  rule  into  execution,  appellant  would 
be  liable.  In  other  words,  safe  rules  are  not  sufficient,  in  the  absence 
of  competent  servants  to  execute  them,  and  the  court  did  not  err  in 
refusing  to  instruct  the  jury  that  a  safe  rule  would  exonerate  appellant 
from  all  liability.*  Again,  if  appellant  had  another  rule  as  to  the  train 
dispatcher  warning  the  late  train  against  work  trains  on  the  track,  and 
there  was  a  failure  to  give  that  warning,  and  that  failure  to  give  that 
warning  concurred  with  the  carelessness  of  the  brakeman  in  producing 
the  wreck,  appellant  would  be  liable,  however  safe  the  rule  may  have 
been  as  to  the  use  of  flags,  no  matter  how  competent  the  servant  may 
have  been.  This  phase  of  the  law  was  ignored  in  the  special  charges 
asked  by  appellant.  If  either  of  the  rules  had  been  carried  into  execu- 
tion, appellant  would  have  been  relieved  from  liability,  and  it  must  fol- 
low that  if  neither  was  executed,  one  of  them  not  depending  for  its 
execution  on  a  fellow  servant  of  appellee,  appellant  was  liable. 

It  is  urged  that  the  fireman  and  brakeman  on  the  freight  train 
should  not  have  been  allowed  to  testify  that  their  train  would  have 
been  under  such  control  that  it  would  not  have  collided  with  the  work 
train,  if  notice  had  been  given  to  them  of  the  presence  of  the  latter 
train  on  the  track.  The  objections  urged  to  the  testimony  were  that 
the  witnesses  did  not  have  the  management  of  the  train,  and  could  not 
testify  that  under  certain  circumstances  they  would  have  stopped  the 
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train.  We  can  readily  conceive  of  emergencies  arising  that  would  justify 
either  the  fireman  or  brakeman  in  assuming  sufficient  control  of  the 
train  to  throw  on  the  air  brakes  and  stop  it;  but,  if  this  were  not 
true,  appellant  could  not  have  been  injured  by  the  evidence  of  the  wit- 
nesses, because  the  engineer,  who,  appellant  contends,  had  exclusive  man- 
agement of  the  train,  swore  that  he  would  have  prevented  the  collision 
if  he  had  been  notified  of  the  presence  of  the  work  train.  His  testimony 
as  to  what  he  would  have  done  had  he  been  notified  was  relevant  and 
proper.  (Telegraph  Co.  v.  Mitchell,  91  Texas,  464,  44  S.  W.  Rep.,  274, 
40  L.  R.  A.,  209,  66  Am.  St.  Rep.,  906 ;  Railway  v.  Davis,  84  S.  W. 
Rep.,  669.) 

The  witoess  Harris  must  have  known  whether  he  was  examined  with 
respect  to  his  duties  and  obligations  as  a  brakeman  when  he  was  em- 
plo3^ed  by  appellant,  and  there  can  be  no  merit  in  the  contention  that  he 
could  have  been  examined  without  his  knowledge.  The  question  was 
not  as  to  whether  inquiry  was  made  as  to  his  character  and  record  as  is 
assumed  by  appellant.  It  was  proper  to  allow  Harris  to  state  that  he 
had  been  discharged  by  one  railroad  company  because  his  services  were 
unsatisfactory,  because  he  had  stated  the  same  thing  in  his  application 
for  service,  and  it  tended  to  show  that  appellant  had  been  put  upon  such 
notice  as  to  his  competency  that  inquiry  would  have  shown  his  incom- 
petency. 

It  was  not  error  to  allow  the  witness  Meyer  to  swear  that  it  was  the 
duty  of  the  train  dispatcher  to  notify  regular  trains  of  the  presence  of 
work  trains  on  the  track.  It  may  be  true  that  he  had  not  been  in  the 
employ  of  the  appellant  as  brakeman  for  two  years;  but  all  the  evidence 
tended  to  show  that  the  same  rules  were  in  force  when  the  accident  oc- 
curred that  had  been  in  force  for  years,  and  the  evidence  was  admissible. 
The  question  as  to  whether  the  rule  as  to  work  trains  flagging  against 
moving'  trains  was  a  safe  one  was  one  to  be  determined  by  the  jury,  and 
not  by  the  witnesses;  and  the  court  did  not  err  in  excluding  evidence 
of  the  opinions  of  certain  witnesses  as  to  the  rule  being  a  safe  one.  The 
jury  was  fully  as  competent  to  pass  on  the  safety  of  the  rule  as  the  wit- 
nesses. The  court,  however,  on  the  direct  examination,  permitted  the 
witness  Meyer  to  state  that  flagging  was  a  safe  method  of  warning  trains, 
and  it  was  not  error  to  exclude  a  repetition  of  it. 

It  was  permissible  to  prove  that  it  was  the  custom  of  appellant  to 
notify  late  regular  trains  of  the  presence  of  work  trains  on  the  track. 
If  the  notification  alluded  to  had  become  an  incident  of  the  business  of 
appellant,  and  was  recognized  and  regularly  enforced  by  it,  it  will  be 
regarded  as  the  legal  equivalent  of  a  rule.  The  employes,  knowing  of 
such  custom,  would  be  governed  in  their  actions  in  connection  with  it 
as  in  the  case  of  a  regularly  adopted  rule.  (Labatt,  Mast.  &  Serv.,  sec. 
213a;  Campbell  v.  Railway,  16  Texas  Civ.  App.,  665;  39  S.  W.  Rep., 
1105.  The  objections  to  the  evidence  as  to  the  custom  were  not  urged 
on  the  ground  that  the  custom  waS  not  proper  testimony,  but  only  be- 
cause such  custom  was  not  alleged  in  the  petition,  and  appellant  will  not 
be  allowed  to  shift  its  position  in  this  court  so  as  to  complain  of  the 
custom  of  other  railroads  as  being  improper  testimony  regardless  of 
the  pleadings. 

The  evidence  as  to  the  knowledge  of  the  train  dispatcher  as  to  where 
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trains  were  on  the  track  was  properly  admitted,  and  such  evidence  was 
introduced  without  objection  on  the  part  of  appellant,  and  the  objection 
to  the  answer  of  appellee  that  the  train  dispatcher  "is  supposed  to  know^' 
where  trains  are  is  without  merit. 

There  was  no  issue  as  to  whether  flagging  or  notification  of  the  pres- 
ence of  the  work  train  was  the  safer  plan;  the  sole  issue  being  as  to 
whether  appellant  had  executed  the  rules  promulgated  by  it.  It  was, 
therefore,  immaterial  which  one  was  the  safer  of  the  two.  Neither  was 
executed;  the  one  because  an  incompetent  servant  was  sent  to  execute 
it,  and  the  other  through  negligence.  There  was  no  evidence  tending 
to  show  that  the  witnessess  were  experts  on  rules  even  if  such  testimony 
had  been  material. 

The  thirty-second  assignment  of  error  will  not  be  sustained.  Tes- 
timony as  to  whether  it  took  an  expert  to  flag  a  train  was  wholly  irrele- 
vant to  the  issues  in  the  case,  and  was  properly  rejected. 

It  was  not  improper  on  the  cross-examination  to  ask  witnesses  for  ap- 
pellant if  they  were  not  in  its  employ,  and  if  they  were  not  paid  to  come 
to  court  and  testify.  These  questions  were  allowable  to  show  bias  upon 
the  part  of  the  witnesses. 

The  thirty-sixth  and  thirty-seventh  assignments  present  as  error  the 
action  of  the  court  in  admitting  evidence  as  to  the  general  reputation  of 
Harris  as  to  his  competency  as  a  brakeman.  The  evidence  was  clearly 
admissible.  The  question  was  as  to  his  reputation  among  railroad  men, 
and  such  testimony  is  always  recognized  as  legitimate  in  inquiries  as  to 
the  competency  of  a  railroad  employe.  The  doctrine  adopted  by  a  large 
number  of  the  authorities  is  that,  when  a  servant  is  generally  reputed 
to  be  unfit  for  the  service  for  which  he  was  hired,  such  fact  is  evidence 
tending  to  show  that,  if  the  master  had  exercised  ordinary  care,  the  un- 
fitness of  the  servant  would  have  been  discovered.  (Monahan  v.  Wor- 
cester (Mass.),  23  N.  E.,  228,  15  Am.  St.  Rep.,  226;  Hatt  v.  Nay 
(Mass.),  10  N.  E.,  807;  Western  Stone  Co.  v.  Whalen  (111.),  38 
N.  E.,  241,  42  Am.  St.  Rep.,  244.  The  rule  is  thus  stated  in  Monahan 
V.  Worcester,  above  cited:  "The  master  is  bound  to  use  reasonable  care 
in  selecting  his  servants,  and,  if  a  person  is  incompetent  for  the  work 
he  is  employed  to  do,  the  fact  that  he  is  generally  reputed  in  the  com- 
munity to  want  those  qualities  which  are  necessary  for  the  proper  per- 
formance of  the  work  certainly  has  some  tendency  to  show  that  the 
master  would  have  found  out  that  the  servant  was  incompetent,  if  proper 
means  had  been  taken  to  ascertain  the  qualifications  of  the  servant." 
•The  Supreme  Court  of  Texas  goes  farther  than  the  above  quotation,  and 
says:  "The  difference  in  the  effect  of  general  reputation  upon  the 
right  and  duties  of  the  railroad  company  and  Johnson  lies  in  this ;  that, 
it  being  the  duty  of  the  former  to  inform  itself  of  the  character  of  its 
servants,  the  proof  of  general  bad  reputation  fixed  the  liability  of  the 
company,  without  proving  knowledge  of  the  reputation  or  of  the  char- 
acter of  the  servant,  but  as  to  the  servant  Johnson  the  proof  was  simply 
a  means  by  which  it  might  be  shown  that  he  knew  of  the  character  of 
Roberts  as  a  conductor."  That  case  disposes  of  the  contention  of  ap-* 
pellant  that  evidence  of  the  reputation  of  the  brakeman  was  inadmissible, 
unless  knowledge  of  such  reputation  was  brought  home  to  appellant. 
As  said  by  McKinney,  in  his  work  on  Fellow  Servants  (section  90), 
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which  is  approved  in  the  Johnson  case:  "Evidence  of  general  reputa- 
tion is  admissible  to  prove  the  unfitness  of  a  fellow  servant,  and  ignor- 
ance of  such  general  reputation  on  the  part  of  the  master  is  itself  neg- 
ligence, in  a  case  which  proper  inquiry  would  have  obtained  the  neces- 
sary information,  and  where  the  duty  to  inquire  was  plainly  imperative/' 
The  court  did  not  err  in  permitting  the  conductor,  J.  L.  Thomas,  who 
sent  the  brakeman  out  to  flag  the  freight  train,  to  testify  on  cross-exami- 
nation that  he  had  heard  before  the  accident  of  the  brakeman  letting 
a  car  go  through  the  switch  at  Dougherty.  The  witness  had  testified 
that  the  brakeman  had  a  good  reputation,  and  that  he  never  had  heard 
of  any  complaint  against  him,  and  it  was  proper  to  cross-examine  him 
as  to  the  "splitting*'  of  the  switch  and  throwing  a  car  off  by  the  brake- 
man  about  six  weeks  before  the  collision. 

The  thirty-ninth  assignment,  as  to  the  excliision  of  evidence^  can  not 
be  considered  because  the  bill  of  exceptions  fails  to  show  the  objections 
urged  to  its  admission.  Igenhuett  v.  Hunt,  15  Texas  Civ.  App.,  248, 
39  S.  W.,  310. 

The  court  did  not  err  in  permitting  the  engineer  of  the  work  train, 
Crawford,  to  state  that  he  remembered  about  a  switch  being  split  by 
the  brakeman  Harris  at  Davis,  and  that  he  found  him  off  the  right  of 
way,  contrary  to  the  rules,  talking  to  a  farmer,  when  he  had  been  sent  out 
to  flag  a  train.  This  matter  was  brought  out  on  cross-examination, 
after  the  witness  had  testified  for  appellant  that  the  services  of  Harris 
had  been  satisfactory  up  to  the  time  that  the  collision  occurred.  What 
has  been  said  as  to  that  witness  applies  to  the  evidence  of  other  witnesses 
to  the  same  facts.  It  was  shown  that  it  was  the  duty  of  the  conductor, 
who  was  cognizant  of  some  of  the  acts  of  .negligence  of  the  brakeman, 
to  report  the  same  to  appellant,  and  the  presumption  is  that  he  performed 
his  duty.  As  said  by  this  court  in  Railway  v.  Davis,  23  S.  W.,  301: 
^^Vhile  the  incompetency  of  an  employe  can  not  be  proved  by  specific 
acts  of  carelessness,  yet,  where  these  acts  have  been  brought  to  the  knowl- 
edge of  the  master,  they  can  be  proved  to  establish  that  knowledge  on 
the  part  of  the  master." 

Appellee  was  permitted,  over  the  objections  of  appellant,  to  bring  out 
on  the  cross-examination  of  one  of  appellant's  witnesses  the  fact  that 
the  night  before  the  accident,  the  brakeman  who  fell  asleep,  when  sent 
out  to  flag  the  train,  had  been  out  with  girls  until  4  o'clock  in  the 
morning.  Appellee  must  have  had  some  object  in  view  when  he  insisted 
on  that  evidence  being  admitted.  It  could  not  have  been  introduced 
in  order  to  show  a  reason  for  the  flagman  falling  asleep,  because  that 
was  unnecessary.  It  could  not  have  been  for  the  purpose  of  showing 
that  he  did  fall  asleep,,  because  he  admitted  it.  What,  then,  was  the 
object  in  introducing  the  testimony?  The  reasons  given  by  appellee  are 
that  the  evidence  was  admissible  to  test  the  witness'  knowledge  of  the 
reputation  of  the  brakeman,  to  whose  good  character  he  had  sworn,  and 
to  impeach  his  statement,  and  that  it  was  admissible  to  prove  reckless- 
ness and  incompetency  on  the  part  of  the  brakeman,  which  was  known 
to  Thomas,  a  vice  principal,  or  could  have  been  known  by  the  use  of 
ordinary  care.  Undoubtedly  the  last  was  the  true  reason  for  the  intro- 
duction of  the  testimony,  and,  if  it  was  not  admissible  for  that  pur- 
pose, it  had  no  place  in  the  case.    There  was  nothing  that  indicated 
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that  Thomas  knew  anything  about  the  brakeman  having  been  out  the 
night  before  with  girls,  and  how  by  the  exercise  of  ordinary  care  he  could 
have  obtained  such  knowledge  does  not  appear.  The  duty  did  not  rest 
upon  the  railroad  to  keep  track  of  the  actions  of  its  employes  while 
not  on  duty,  and,  if  it  had  been  notified  of  the  fact  that  the  brakeman 
had  not  gone  to  bed  the  night  before  earlier  than  he  did,  it  would  not 
have  conveyed  to  it  knowledge  of  the  incompetency  of  the  servant.  If 
knowledge  of  the  fact  that  the  brakeman  had  lost  sleep  to  such  a  degree 
as  to  make  him  incapable  of  performing  his  duties  had  been  conve3^ed 
to  appellant  before  he  was  sent  to  flag  the  train,  it  might  have  been  neg- 
ligence in  the  railway  company  to  send  him  to  perform  a  duty  that  his 
physical  condition  rendered  him  unable  to  properly  perform  and,  if  that 
negligence  concurred  with  the  negligence  of  the  fellow  servant  in  pro- 
ducing the  injuries,  appellant  would  be  liable.  As  before  stated,  there 
is  no  evidence  that  tends  to  show  that  appellant  knew  anything  whatever 
of  the  physical  condition  of  the  brakeman.  We  are  of  the  opinion, 
therefore,  that  the  evidence  as  to  the  brakeman  having  been  out  the 
night  before  the  accident  with  girls,  and  that  he  did  not  get  to  his 
"bunk'*  until  4  o'clock  a.  m.,  was  inadmissible.  That  act  did  not  tend 
to  show  incompetency,  for  the  most  efficient  servant  might  be  guilty  of 
the  same  conduct.  It  was  an  isolated  act,  that  could  have  had  no  effect, 
except  to  prejudice  the  cause  of  appellant  before  the  jury. 

The  evidence  being  inadmissible,  the  only  question  that  remains  is, 
did  it  have  a  prejudicial  effect  upon  the  minds  of  the  jury?  In  the  case 
of  Railway  v.  Hume,  87  Texas,  211,  27  S.  W.,  110,  it  seems  to  be 
held  that  irrelevant  testimony  will  not  cause  a  reversal,  unless  it  appears 
that  injury  resulted  therefrom,  and  that  may  have  been  correct  in  that 
case;  but  in  a  case  like  the  present,  where  the  incompetency  of  a  serv- 
ant is  sought  to  be  shown  by  circumstances,  it  can  not  be  said  that  the 
admission  of  the  evidence  was  not  injurious.  The  rule  is  thus  stated, 
however,  in  Railway  v.  Harrington,  62  Texas,  597:  "As  this  evidence 
was  improperly  admitted  over  the  objection  of  appellant,  properly  inter- 
posed, and  as  it  can  not  be  determined  that  appellant  was  not  injured 
thereby,  the  judgment  ought  to  be  reversed."  That  language  was 
quoted  with  approval  by  the  Supreme  Court  in  the  case  of  Railway  v. 
Hannig,  91  Texas,  347,  43  S.  W.,  508,  and  the  court  said:  'The  true 
rule  is  that  in  such  a  case,  in  order  to  hold  that  the  error  does  not 
require  a  reversal  of  the  judgment,  it  ought  clearly  to  appear  that  no 
injury  could  have  resulted  from  the  admission  of  the  evidence."  The 
same  rule  is  announced  in  Griffis  v.  Payne,  92  Texas,  293,  47  S.  W., 
973.  It  does  not  appear  in  this  case  that  the  illegal  evidence  was  harm- 
less, and,  if  it  had  the  effect  on  the  jury  which  it  is  stated  in  the  brief 
of  appellee  it  was  intended  to  have,  it  was  prejudicial  to  the  cause  of 
appellant.  Incompetency  of  a  servant  can  not  be  proved  by  special 
acts  of  negligence,  but  such  proof  is  allowed  only  when  knowledge  of 
them  is  brought  home  to  the  master,  to  show  that  the  master  knew 
of  the  acts  that  tended  to  show  negligence  or  carelessness.  If  proof  of 
negligent  acts  is  not  permitted,  except  when  it  is  shown  that  the  master 
was  informed  of  them,  proofs  of  acts  not  involving  negligence,  but 
which  might  be  calculated  to  injure  the  character  of  a  servant  be- 
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fore  the  jury,  should  not  be  allowed,  especially  when  the  master  knew 
nothing  about  them. 

The  motion  for  rehearing  is  granted,  and  our  former  opinion  is  with- 
drawn ;  and  the  judgment  of  the  District  Court  will  be  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  by  Supreme  Court  for  want 
of  jurisdiction. 


IvER  M.  Petehsen  v.  State  of  Texas. 

Decided  June  22,   1905. 

Aliens — ^AdmiBsion  to  CitizenshiiH-State  ai  Party. 

Where  an  alien  obtained  an  order  from  the  County  Court  admitting  him 
to  citizenship  of  the  United  States  the  State  of  Texas  had  no  such  interest  in 
the  proceeding  as  would  authorize  it  to  maintain  an  action  to  set  aside  the 
judgment  on  tlie  ground  that  it  was  procured  by  fraud  and  perjury.  The 
subject  is  one  over  which  Congress  has  control,  and  the  court  exercises  in  the 
matter  a  federal  authority  and  acts  as  a  federal  agent. 

Error  from  the  County  Court  of  Galveston.  Tried  below  before  Hon. 
Lewis  Fisher. 

B.  77.  £  Alice  S.  Tieman  and  John  Grothgar,  for  plaintiff  in  error. — 
Unless  specially  provided  by  law  the  State  of  Texas,  acting  through 
its  officers,  has  no  right  to  maintain  an  action  against  a  party,  unless 
the  said  State  has  some  property  right  involved  in  the  matter  in  con- 
troversy. Constitution,  art.  5,  sec.  21;  Art.  32,  Code  Crim.  Proc. ;  State 
V.  Southern  Pacific  Co.,  24  Texas,  80;  Murchison  v.  White,  54  Texas, 
85;  People  v.  Booth,  32  N.  Y.,  397;  Farmers  Loan  &  Trust  Co.  v.  Rail- 
way Co.,  68  Fed.  Rep.,  412;  26  Am.  &  Eng.  Enc.  of  Law  (2d  ed.),  486. 

John  T.  Wheeler,  Oeorge  Q.  McCracJcen  and  Jas.  B.  &  Chas.  J. 
Stubbs,  for  defendant  in  error. — It  may  be  conceded  that  a  private  citi- 
zen may  not  institute  a  suit  to  set  aside  such  a  decree  as  is  here  in- 
volved, but  the  State  of  Texas  has  that  right  equally  with  the  United 
States,  and  the  county  attorney  is  required  to  represent  the  State  in  the 
County  Court.  Constitution,  art.  5,  sec.  21 ;  United  States  v.  Kornmehl, 
89  Fed.  Rep.,  10;  2  Cent.  Dig.,  cols.  215-216.  "The  civil  authorities 
should  institute  a  proceeding  of  this  character."  Re  McCarran  (X.  Y.), 
«3  L.  R.  A.,  835;  Re  Shaw,  2  Pa.  Dist.  Rep.,  250,  cited  in  the  Xew 
York  case,  holds  that  Federal,  State  or  county  officers  may  bring  such 
a  suit. 

GILL,  Associate  Jtjstioe. — As  a  result  of  proceedings  duly  insti- 
tuted for  that  purpose  in  the  County  Court  of  Galveston  County  Tver 
M.  Petersen,  an  alien,  obtained  an  order  of  said  court  admittino*  him 
to  citizenship  of  the  United  States.  The  date  of  the  order  was  February 
25,  1903,  and  a  certificate  in  due  form  was  issued  to  the  applicant  by 
the  clerk  of  the  court. 

On  the  28th  day  of  Jlarch,  1904,  John  Wheeler,  in  his  capacity 
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as  county  attorney  for  the  county  of  Galveston,  filed  a  petition  in  said 
court  in  the  name  of  the  State  of  Texas,  the  object  of  which  was  to 
set  aside  the  judgment  of  the  court  on  the  ground  that  it  had  been 
procured  by  fraud  and  perjury. 

The  defendant  resisted  the  proceeding  on  the  ground,  among  other 
things,  that  the  State  of  Texas  had  no  such  interest  in  the  judgment  as 
would  authorize  it  to  institute  and  maintain  this  action.  The  trial 
court  overruled  all  objections  to  the  petition,  heard  evidence  and  set 
aside  its  former  judgment  on  the  ground  that  it  was  procured  by  fraud 
and  perjury  as  alleged. 

The  defendant  Petersen  has  appealed,  and  one  of  the  errors  assigned 
is  the  action  of  the  trial  court  in  holding  that  the  State  of  Texas  had 
such  an  interest  in  the  judgment  as  authorized  it  to  maintain  a  proceed- 
ing to  set  it  aside.  We  dispose  of  the  appeal  on  this  assignment.  It 
is  well  settled  in  this  State  that  a  party  to  a  suit  may,  after  the  expira- 
tion of  the  term  at  which  a  judgment  therein  is  rendered,  have  the  judg- 
ment set  aside  and  vacated  upon  a  showing  that  it  had  been  obtained 
by  fraud  and  perjury  practiced  by  the  winning  party  upon  the  court  and 
the  party  complaining  of  it,  where  the  acts  complained  of  were  of  such 
a  nature  as  to  throw  the  complainant  off  his  guard  and  prevent  a  fair 
trial  upon  the  facts.  But  the  necessity  of  con&iing  to  parties  and  their 
privies  the  right  thus  to  assail  a  judgment  has  always  been  recognized. 
(Murchison  v.  White,  64  Texas,  85.) 

Does  the  State  of  Texas  occupy  such  a  relation  to  the  judgment  in 
question  as  to  justify  the  conclusion  that  it  is  a  party  at  interest  in  the 
sense  in  which  that  term  is  used  when  applied  to  parties  to  suits  and 
judgments?  It  seems  to  have  been  held  that  a  judgment  admitting 
an  alien  to  citizenship  may  be  assailed  by  the  civil  authorities.  (In  re 
McCarran,  23  L.  R.  A.,  835  (X.  Y.),  Shaw's  Case,  2  Pa.  Dist.  Rep., 
250,  and  Commonwealth  v.  Pape,  Brewst.  (Pa.),  263,  are  cited  in  Mc- 
Carran's  Case  as  in  point,  but  we  have  not  had  access  to  those  cases.  In 
McCarran's  Case,  supra,  it  is  held  that  the  suit  can  not  be  main- 
tained by  a  private  individual,  even  on  allegations  that  property  rights 
depend  upon  the  status  of  the  alleged  alien  as  a  citizen. 

So  far  as  we  know  there  is  a  dearth  of  authority  on  the  question,  and 
as  the  asserted  right  is  not  referable  to  any  statute  we  are  driven  to  re- 
solve it  by  a  reference  to  well  settled  general  principles.  The  right 
to  make  laws  admitting  aliens  to  citizenship  is  vested  in  Congress,  and 
is  not  possessed  by  the  States.  Congress  has  exercised  the  right,  dnd 
an  alien  desiring  to  become  a  citizen  may  make  the  prescribed  showing 
in  a  State  Court.  The  proceeding  is  strictly  ex  parte,  and  the  court 
in  hearing  and  disposing  of  the  cause  exercises  a  federal  authority  and 
acts  as  a  federal  agent.     (Van  D3me  on  Citizenship,  p.  64.) 

By  what  authority  the  State  Courts  act  in  such  matters  is  a  question 
upon  which  the  authorities  are  conflicting,  and  we  have  not  time  to 
review  them.  We  think,  however,  the  better  reason  is  with  the  con- 
clusion we  have  reached  upon  the  point. 

That  such  decrees  have  the  nature  and  force  of  judgments  and  are  not 
subject  to  collateral  attack  seems  to  be  fairly  well  settled.  The  result 
of  such  a  decree  is  to  admit  the  applicant  to  federal  citizenship,  and  not 
to  citizenship  in  any  particular  State.     Citizenship  in  any  particular 


1906J]  City  of  Houston  v.  Oloteb.  177 

State  is  acquired  by  residence  therein  for  the  length  of  time  required 
by  the  laws  of  the  particular  State.  It  will  not  do  to  say  the  State 
has  the  right  to  interpose  because  one  of  its  courts  had  been  defrauded 
and  imposed  upon,  for  if  that  principle  is  admitted,  then  for  a  like 
reason  the  State  can  set  aside  a  judgment  procured  at  the  suit  of  one 
individual  against  another.  It  is  well  understood  that  in  such  a  case 
the  State  goes  no  further  than  to  give  the  injured  party  the  right  to 
interpose  and  punishes  the  perjury  by  criminal  prosecution. 

If  the  State  is  permitted  to  intervene  alone  upon  the  ground  that 
State  citizenship  may  be  predicated  upon  the  judgment  assailed,  she 
could  with  equal  reason  assail  a  like  judgment  of  a  Federal  Court  or 
the  court  of  another  State.  This  illustrates  the  unsoundness  of  appellee's 
contention  and  we  are  sure  counsel  for  the  State  will  not  carry  the 
contention  to  such  a  length. 

To  our  minds  the  conclusion  is  inevitable  that  the  State  was  in  no 
sense  either  a  party  or  a  privy  to  the  original  proceeding,  and  we  can 
think  of  no  principle  upon  which  she  can  now  be  admitted  as  such. 
That  there  is  no  provision  for  the  intervention  of  the  States  to  set  aside 
such  judgments  fraudulently  obtained  is  to  be  deplored,  but  the  remedy 
rests  with  Congress,  and  that  body  seems  to  have  been  content  to  de- 
nounce a  criminal  punishment  against  the  use  of  certificates  of  citizen- 
ship obtained  by  fraud.  We  regret  that  we  have  not  been  able  to  enter 
into  a  more  extended  review  of  this  interesting  question  and  a  more 
thorough  investigation  of  authorities,  but  the  near  approach  of  the 
end  of  the  term  and  the  pressing  nature  of  other  business  forbids.  We 
are  well  satisfied  with  our  conclusion  and  on  account  of  the  nature  of 
the  right  involved  deem  it  proper  to  announce  our  conclusion  now  rather 
than  postpone  it  to  the  opening  of  the  next  term. 

For  the  reasons  given  we  are  constrained  to  hold  that  the  State  was 
without. right  to  maintain  this  action.  The  judgment  of  the  trial  court 
is  therefore  reversed  and  the  cause  dismissed. 

Reversed  and  dismissed. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


City  op  Houston  v.  F.  S.  Glover. 

Decided  June  22,  1906. 

1. — ^Ximlcipal  Corporation — Creating  Indebtedness — Architect'i  Plani. 

The  employment  by  a  city  of  an  architect  to  prepare  plans  for  a  proposed 
public  building  is  not,  where  it  was  intended  that  the  services  should  be  paid 
for  out  of  the  city's  current  revenues,  the  creation  of  a  debt  coming  within  the 
purview  of  the  constitutional  provision  prohibiting  the  creation  of  a  debt  by 
a  municipal  corporation  unless  at  the  time  a  tax  be  levied  to  pay  the  interest 
and  create  a  sinking  fund  for  the  payment  of  the  principal.  Const.,  art.  11, 
sees.  5,  G. 

2. — Same — ^Adoption  of  Plana — ^Reference  to  Board — Two-thirds  Vote. 

Where  a  city  charter  provided  that  plans  for  public  improvements  should 
be  referred  to  the  board  of  public  works  and  that  its  recommendation  thereon 
should  be  final  unless  altered  or  changed  by  a  two-thirds  vote  of  all  the  alder- 
men, and  that  no  plans  should  be  adopted  until  reported  on  by  the  board  or 
Vol.  XL.  Civil— 12. 
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until  the  expiration  of  fifteen  days  from  the  time  the  plans  were  referred  to 
the  board,  and  certain  plans  were  referred  to  the  board  and  no  report  thereon 
made  by  it,  and  after  fifte^  days  the  council  adopted  the  plans,  this  was  sufS,- 
cient  without  showing  that  the  adoption  was  by  a  two-thirds  vote. 

3. — Same — Contract  for  Plans  for  Public  Building. 

The  contract  of  employment  to  prepare  plans  for  the  building  was  separate 
and  distinct  from  any  contract  to  be  made  thereafter  for  the  erection  of  the 
building,  and  hence  its  validity  was  not  afTected  by  the  fact  that  the  cost  of 
the  proposed  building  was  to  be  in  excess  of  $100,000,  and  that  no  election  was 
held  as  required  by  the  city  charter  to  determine  whether  or  not  bonds  should 
be  issued  to  provide  means  for  the  construction  of  the  building.  Nor  was  the 
contract  for  the  plans  affected  by  a  charter  provision  requiring  that  "all  works 
of  improvements  and  public  works,  the  cost  of  which  shall  exceed  $500,  shall 
be  let  out  by  sealed  bids  to  the  lowest  bidder." 

4. — Same— Bnilding  Never  Erected. 

The  fact  that  the  city,  after  accepting  the  plans,  decided  not  to  use  them, 
in  no  way  afTected  its  obligation  to  pay  for  the-  plans  in  accordance  with  its 
contract  with  the  architect  employed  to  prepare  them. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Norman  G.  Kittrell. 

T.  ff.  Stone  and  W.  J.  Howard,  for  appellant. — The  employment  by 
the  city  of  Houston  of  the  plaintiff  Glover  as  an  architect  to  provide 
and  furnish  plans  and  specifications  for  a  market  house  and  city  hall 
for  said  city,  and  the  agreement  of  said  city  to  pay  him  for  such 
services,  was  the  creation  of  a  debt  by  said  city  within  the  meaning 
of  article  11,  sections  5  and  7  of  the  Constitution  of  Texas.  An  at- 
tempt by  a  municipal  corporation  to  create  any  debt  against  itself, 
where  it  does  not  at  the  same  time  make  provision  to  assess  and  collect 
annually  a  sufficient  sum  to  pay  the  interest  thereon,  and  create  a 
sinking  fund  of  at  least  two  percent  thereon,  is  inoperative  and  void. 
Constitution  of  Texas,  art,  11,  sees.  5,  7;  Howard  v.  Smith,  91  Texas, 
15;  McNeal  v.  City  of  Waco,  89  Texas,  83;  City  of  Terrell  v.  Dessaint, 
71  Texas,  770. 

Hutcheson,  Campbell  &  Hutcheson  and  Andrews,  Ball  £  Sireetman, 
for  appellee. — 1.  The  services  of  plaintiff  as  architect  in  preparing  plans, 
for  the  city  hall  and  market  house,  were  not  a  part  of  the  cost  of  such 
buildings,  so  as  to  make  it  necessary  that  a  special  fund  be  provided 
for  the  payment  of  the  cost  of  the  whole  building,  or  even  sufficient 
to  pay  for  said  services  alone.  If  a  special  fund  existed,  properly  charge- 
able with  the  payment  of  the  expense  of  such  new  buildings,  said  fees 
might  appropriately  be  paid  out  of  such  special  fund;  and  in  the  a!>- 
sence  of  such  fund,  the  services  were  of  such  character  as  mi<rht  be 
properly  paid  out  of  the  general  revenues  of  the  city.  Smith  v.  Dickey, 
74  Texas,  61 ;  Price  v.  Kirk,  90  Pa.,  47;  Boeder  v.  Benberg,  6  Mo.  App., 
445;  Binn  v.  Electric  Power  Co.,  38  N.  Y.  Supp.,  345;  2  Am.  &  Eng. 
Enc.  Law   (2d  ed.),  824. 

2,  When  a  city  has  either  on  hand  or  within  its  control,  and  rea- 
sonably collectible,  sufficient  funds  with  which  to  discharge  a  contract 
for  architects'  fees,  it  may  enter  into  a  valid  contract  for  such  services 
without  the  levy  of  a  tax  to  pay  fees.     Corpus  Christi  v.  Woesner,  58 
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Texas,  462;  Waco  v.  McNeal,  89  Texas,  83;  Gen.  Laws,  20th  Leg. 
(1887),  p.  50;  Houston  City  Charter,  Acts  25th  Leg.,  sec.  40. 

3.  The  making  of  plans  and  specifications  for  the  erection  of  a  public 
building  is  not  such  a  contract  as  is  contemplated  by  section  37  of 
Houston  city  charter,  or  such  as  is  required  by  said  section  to  be  let 
out  by  sealed  bids,  and  said  section  of  said  charter  has  no  application 
to  the  employment  of  an  architect  to  make  such  plans  and  specifica- 
tions. Special  Laws  of  the  25th  Leg.,  1897,  Houston  City  Charter, 
sec.  37 ;  Mazette  v.  City  of  Pittsburg,  20  Atl.  Bep.,  693 ;  Coar  v.  Jersey 
City,  35  N.  J.  L.,  404;  City  of  Detroit  v.  Hosmer,  44  N.  W.  Rep., 


PLEASANTS,  Associate  Justice. — This  is  a  suit  by  appellee  to 
recover  against  the  appellant  the  sum  of  $7,400,  alleged  to  be  due 
him  as  compensation  for  plans  and  specifications  for  a  city  hall  and 
market  house,  prepared  and  furnished  by  him  under  a  contract  with 
appellant.  The  following  concise  statement  of  the  allegations  of  plain- 
tiff's petition  is  copied  from  appellee's  brief: 

"That  the  city  of  Houston  had,  prior  to  July,  1901,  owned  a  building 
used  as  a  city  hall  and  market  house,  situated  on  the  market  house 
block,  in  said  city,  and  that  this  building  was  destroyed  by  fire.  That 
in  July,  1901,  the  city  council  had  under  consideration  the  matter  of 
rebuilding  the  city  hall  and  market  house,  and  upon  the  report  of  a 
special  committee,  to  whom  the  same  had  been  referred,  adopted  a 
motion  of  Alderman  IJub,  'that  the  mayor  appoint  an  architect  to  pre- 
pare plans  and  specifications  for  a  market  and  city  hall  building.' 

"That  under  this  authority  the  mayor  appointed  the  plaintiff,  and 
by  a  personal  interview  arranged  with  him  to  meet  with  the  special 
market  building  committee  appointed  by  the  council,  and  to  prepare 
plans  and  specifications  for  the  market  and  city  hall.  Plaintiff  im- 
mediately met  said  committee,  together  with  the  mayor,  and  had  re- 
peated conferences  with  them  as  to  the  kind  and  character  of  building 
desired,  discussed  plans  with  them,  submitted  to  them  preliminary 
sketches,  and  obtained  their  ideas,  and  finally  reached  an  agreement 
with  them  as  to.  the  building  desired.  Then  he  prepared  the  plans, 
specifications  and  details,  and  submitted  them  to  the  committee  with 
his  estimate  of  the  cost  of  the  building,  which  was  $240,000. 

"That  the  committee,  on  November  6,  1901,  reported  to  the  city 
council,  submitting  the  plans  which  had  been  prepared  by  plaintiff, 
the  report  of  the  committee  was  adopted,  and  the  plans  and  specifica- 
tions were  referred  to  the  board  of  public  works.  That  the  board  of 
public  works  having  failed,  after  more  than  fifteen  days,  to  make  any 
report,  on  February  3,  1902,  a  motion  was  made  and  carried  that  said 
plans  and  specifications  be  adopted,  and  the  mayor  authorized  to  ad- 
vertise for  bids.  That  on  February  17,  1902,  the  report  of  the  special 
market  building  committee,  which  had  been  directed  to  confer  with 
the  mayor,  was  adopted,  to  the  effect  that  the  mayor  advertise  for  bids 
for  the  erection  of  the  city  hall  and  market  house.^' 

It  was  also  alleged,  (1)  that  at  the  time  the  mayor  appointed  and 
employed  plaintiff,  it  was  expressly  agreed  that  his  compensation  for 
preparing  the  plans,  specifications  and  details  was  to  be  3^/^  percent 
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of  the  estimated  cost  of  the  building,  and  (2)  that  314  percent  of  the 
estimated  cost  of  the  building  was  the  reasonable  value  of  plaintilBE's 
services.  With  reference  to  the  manner  in  which  payment  was  to  be 
made,  it  was  alleged,  (1)  that  the  city  had  sufficient  funds  to  pay 
same  out  of  its  current  revenue  for  each  of  the  years  1901  and  1902; 
(2)  that  the  city  had  a  special  market  fund  set  apart  for  the  purpose 
of  building  said  market  and  city  hall,  sufficient  to  pay  plaintiff'i  de- 
mand, without  the  levy  and  special  tax;  (3)  that  the  old  market  house 
and  city  hall  had  been  burned,  and  that  the  city  held  $40,000  of  in- 
surance policies  on  the  same,  which  was  due  and  collectible,  and  that 
this  constituted  a  fund  properly  chargeable  with  this  demand,  and 
afforded  a  basis  for  the  power  given  to  the  mayor  to  contract  for  plain- 
tiff's services  and  for  the  city  council  to  incur  the  obligation,  either 
expressly  or  by  implication,  to  pay  for  plaintiff's  services. 

In  addition  to  the  general  denial,  defendant's  answer  contained 
various  special  exceptions  and  pleas,  the  nature  of  which  will  be  here- 
inafter disclosed.  The  trial  court,  after  all  the  evidence  had  been 
introduced,  instructed  the  jury  to  find  for  the  plaintiff,  and  upon  the 
return  of  a  verdict  as  directed  judgment  was  rendered  accordingly. 

The  undisputed  evidence  sustains  all  of  the  material  allegations 
of  the  plaintiff's  petition  before  set  out.  The  evidence  as  to  what 
was  understood  by  the  parties  at  the  time  plaintiff  was  employed  in 
regard  to  when  he  should  be  paid  and  from  what  source  the  money 
to  compensate  him  would  be  derived,  is  as  follows:  Plaintiff  testified 
that  at  the  time  he  was  employed  nothing  was  said  as  to  how  or  when 
he  was  to  be  paid;  that  there  was  nothing  said  as  to  what  source  the 
money  was  to  come  from,  and  he  asked  nothing  about  it,  but  supposed 
he  was  dealing  with  men  who  knew  what  they  were,  doing,  and  that 
he  would  be  paid. 

No  special  tax  was  levied  to  provide  funds  with  which  to  pay  for 
the  plans,  and  no  special  provision  of  any  kind  was  made  to  pay  plain- 
tiff at  the  time  the  contract  with  him  was  entered  into.  On  April  3, 
1902,  after  the  bids  for  the  construction  of  the  buildings  submitted 
in  response  to  the  advertisement  of  February  17,  1902,  had  been 
rejected  and  the  mayor  directed  to  readvertise,  the  city  council  passed 
the  following  resolutions :  Whereas,  on  or  about  the  5th  day  of  August, 
A.  D.  1901,  the  Honorable  John  D.  Woolford,  mayor  of  the  city  of  Hous- 
ton, acting  for  and  on  behalf  of  the  city  of  Houston,  and  acting  in 
accordance  with  the  directions  of  the  city  council  of  Houston,  being 
duly  and  legally  authorized  thereunto,  did  make  and  enter  into  a  con- 
tract with  F.  S.  Glover,  of  Harris  County,  Texas,  wherein  and  whereby 
the  said  F.  S.  Glover  was  employed  on  behalf  of  the  city  of  Houston 
to  make,  draft,  prepare  and  finish  plans  and  specifications  for  the  city 
of  Houston,  for  the  erection  of  a  market  house  and  city  hall,  for 
which  said  services  the  said  city  of  Houston  agreed,  bound  and  obli- 
gated itself  well  and  truly  to  pay  unto  the  said  F.  S.  Glover  the  sum  of 
three  and  one-half  percent  of  the  estimated  cost  of  the  buildings,  for 
which  plans  and  specifications  were  to  be  drawn  by  the  said  F.  S. 
Glover,  as  aforesaid,  and  whereas,  the  said  F.  S.  Glover  has  duly  per- 
formed his  part  of  the  contract,  and  made,  prepared,  finished  and  fur- 
nished to  the  city  of  Houston  the  plans  and  specifications  for  a  market 


WOSJ]  City  op  Houston  v.  Oloyeb.  181 

house  and  city  hall  for  the  city  of  Houston  of  the  estimated  value  of 
two  hundred  and  forty  thousand  dollars  ($240,000),  as  evidenced  by  the 
estimate  of  the  said  architect  and  the  bids  of  contractors  and  builders 
taken  thereon,  which  said  plans  and  specifications  so  made,  prepared, 
finished  and  furnished  by  the  said  F.  S.  Glover,  were  delivered  to  the 
city  of  Houston  and  by  the  city  council  referred  to  the  board  of  public 
works,  and  after  a  consideration  of  said  plans  and  specifications  by  the 
said  board  of  public  works  for  more  than  fifteen  days,  said  plans  and 
specifications  so  prepared  and  furnished  by  said  F.  S.  Glover,  were  duly 
considered  by  the  city  council  of  the  city  of  Houston,  and  in  all  things 
duly  and  legally  adopted,  received  and  accepted  by  the  said  city  of 
Houston,  and  said  work  of  said  F.  S.  Glover  having  been  done  in 
accordance  with  his  employment  by  the  city  of  Houston,  and  being  in 
all  things  acceptable  and  satisfactory  to  said  city,  and  having  been  duly 
and  legally  adopted  and  accepted  by  said  city,  and  said  sum  of  money 
contracted  to  be  paid  the  said  Glover  now  being  due; 

"Therefore,  be  it  resolved  by  the  city  council  of  the  city  of  Houston, 
that  the  mayor  and  finance  committee  be  and  they  are  hereby  author- 
ized and  required  to  pay  to  the  said  F.  S.  Glover  the  sum  of  eight 
thousand  four  hundred  dollars  ($8,400),  being  in  full  for  his  services 
as  architect  in  drawing,  preparing,  finishing  and  furnishing  the  plans 
and  specifications  made  by  him  for  the  city  of  Houston,  and  adopted 
and  accepted  by  said  city,  the  said  amount  being  three  and  one-half  per- 
cent upon  the  estimated  cost  of  the  buildings  for  which  the  said  plans 
and  specifications  were  prepared  by  the  said  F.  S.  Glover.  Be  it  further 
resolved,  that  of  the  said  sum  of  eight  thousand  four  hundred  dollars 

($8,400)  the  sum  of  ($ )  to  be  paid  to  the  said  F.  S.  Glgver  in 

cash,  and  for  the  remaining  sum  of  ($ )  the  mayor  of  the  city  of 

Houston  be  and  he  is  hereby  authorized  and  required  to  execute  and 

deliver  to  the  said  F.  S.  Glover  the  note  of  the  said  city,  payable 

days  after  date  to  F.  S.  Glover  or  order,  for  the  sum  of  $ without 

interest  to  maturity,  and  that  said  note  be  and  the  same  is  hereby 
authorized  and  required  to  be  paid  out  of  the  current  funds  of  the  city 
of  Houston,  arising  from  taxes  collected  by  the  said  city  of  Houston 
for  the  year  1902." 

Shortly  after  this  resolution  was  adopted  there  was  a  change  in  the 
city  administration,  and  the  new  council  decided  not  to  use  the  plans 
prepared  by  plaintiff  and  refused  to  pay  him  the  balance  of  $7,400 
due  him  therefor  under  his  contract  with  the  former  administration. 

It  is  impossible  to  accurately  state  from  the  testimony  in  the  record 
what  were  the  revenue  receipts  of  the  city  for  the  years  1901  and  1902. 
It  appears,  however,  that  in  addition  to  the  anticipated  revenues  from 
taxation  for  the  year  1901  there  was  due  the  city  the  following  amounts : 
From  the  Street  Car  Company  on  paving  account,  $80,000;  insurance 
on  the  market  house  which  had  been  destroyed  by  fire,  $40,000.  Of 
these  amounts  the  city  collected  in  1902,  $82,500  from  the  Street  Car 
Company  and  $28,400  on  the  insurance  claim. 

It  was  shown  that,  including  these  amounts,  the  current  revenues 
for  each  of  said  years  exceeded  the  current  disbursements  of  the  city 
by  a  larger  amount  than  that  contracted  to  be  paid  plaintiflF.  It  fur- 
ther appears  that  since  1887  the  city  had  made  no  provision  for  a  sink- 
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ing  fund  to  pay  its  outstanding  bonded  indebtedness,  and  that  the 
revenue  derived  from  its  bond  tax  in  excess  of  the  amount  necessary 
to  pay  the  interest  on  the  bonds  had  been  turned  into  the  general 
fund  and  used  to  pay  current  expenses. 

Defendant  resisted  plaintiff's  claim  in  the  court  below  on  the  fol- 
lowing grounds :  First,  because  the  contract  sued  on  is  illegal  and  void 
in  that  it  was  an  attempt  by  a  municipal  corporation  to  create  a  debt 
against  itself  without  at  the  same  time  making  provision  for  the  as- 
sessment and  levy  of  an  annual  tax  sufScient  to  pay  the  interest  thereon 
and  to  create  a  sinking  fund  of  at  least  two  percent  for  the  payment 
of  said  debt  at  maturity.  Second,  because  said  contract,  being  a  mat- 
ter pertaining  to  public  improvements,  was  required  by  the  city  charter 
to  be  approved  by  the  board  of  public  works,  or,  if  disapproved  by 
said  board,  to  be  authorized  by  a  vote  of  two-thirds  of  the  aldermen  ot 
the  city,  and  it  not  having  been  so  approved  or  authorized,  is  illegal 
and  void.  Third,  that  the  contract  is  illegal  and  void  because  it  grew 
out  of  the  proposed  construction  of  public  works  the  cost  of  which  would 
exceed  $100,000  and  the  construction  of  which  would  require  the  is- 
suance of  bonds  by  the  city,  and  no  election  to  determine  whether 
or  not  such  bonds  should  be  issued  had  been  held  as  required  by  the  city 
charter.  Fourth,  that  the  contract  was  illegal  and  void  because  it  was  a 
contract  for  a  public  work  for  the  city  providing  for  the  expenditure 
of  a  greater  amount  than  $500,  and  was  not  let  out  on  a  sealed  com- 
petitive bid  as  required  by  the  city  charter.  These  defenses  were  pre- 
sented both  by  special  exceptions  to  the  petition  and  by  special  pleas. 

We  shall  not  consider  appellant's  several  assignments  of  error  in 
detail.^  In  our  opinion  none  of  the  objections  urged  to  the  judgment 
of  the'court  below  are  valid.  The  employment  of  appellee  by  the  city 
to  prepare  plans  and  specifications  for  the  buildings  which  it  proposed 
to  construct  was  not  the  creation  of  a  debt  in  the  purview  of  sections  5 
and  7  of  article  11  of  the  Constitution  which  prohibits  the  creation  of 
a  debt  by  a  municipal  corporation  unless  at  the  time  of  its  creation 
a  tax  be  levied  to  provide  a  fund  to  pay  the  interest  and  create  a 
sinking  fund  for  the  payment  of  the  debt  at  maturity.  The  fees  paid 
the  architect  for  the  preparation  of  plans  and  specifications  may  properly 
be  regarded  as  a  part  of  the  general  expense  of  constructing  the  build- 
ings, but  the  contract  for  the  payment  of  such  fees  may,  as  in  this 
case,  be  entirely  distinct  from  the  contract  for  the  erection  of  the  build- 
ing, and  its  validity  in  no  way  depends  upon  the  validity  of  the 
building  contract. 

We  think  both  the  pleadings  of  plaintiff  and  the  undisputed  evidence 
show  that  it  was  the  intention  of  the  parties  that  plaintiff  should  be 
paid  for  his  services  out  of  the  current  revenues  of  the  city,  and  there 
was  no  attempt  to  create  a  charge  against  future  revenues,  and  there- 
fore the  article  of  the  Constitution  above  referred  to  has  no  applica- 
tion. City  of  Waco  v.  McNcal,  89  Texas,  83 ;  Corpus  Christi  v.  Woesner, 
58  Texas,  462;  Smith  v.  Dickey,  74  Texas,  61;  Price  v.  Kirk,  90  Penn. 
St.,  47;  Am.  &  Eng.  Ency.  Law  (2d  ed.),  pp.  823-825. 

The  contention  that  the  contract  with  plaintiff  was  illegal  because 
it  was  not  approved  by  the  board  of  public  works,  or  not  shown  to 
have  been  authorized  by  the  vote  of  two-thirds  of  the  aldermen  of  the 
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city  after  rejection  by  said  board,  can  not  be  sustained.  The  section 
of  the  city  charter  under  which  the  contention  is  urged  is  as  follows: 
"There  shall  be  appointed  by  the  mayor  and  confirmed  by  the  city  coun- 
cil, three  citizens  of  the  city,  who  shall  constitute  a  board  of  public 
works.  They  shall  hold  their  oflBces  for  two  years,  and  until  their 
successors  are  appointed,  and  shall  serve  gratuitously.  They  shall  be 
allowed,  however,  $500  annually,  or  so  much  thereof  as  may  be  neces- 
sary, to  cover  any  expense  incurred  in  the  performance  of  their  duties. 
All  matters  pertaining  to  public  improvements  involving  an  outlay  of 
as  much  as  $500,  shall  be  referred  to  said  board  before  they  are  finally 
approved  by  the  council;  and  they  shall,  within  fifteen  days  thereafter, 
make  their  report  thereon,  and  such  recommendations  as  they  may  deem 
expedient.  TTiey  shall  examine  and  pass  upon  all  plans  and  specifica- 
tions relating  to  such  improvements,  and  on  bids  for  the  work  embraced 
therein;  provided,  that  the  recommendation  of  the  board  of  public 
works,  as  reported  to  the  council,  shall  be  final,  unless  altered  or 
changed  by  a  two-thirds  vote  of  all  the  aldermen;  and  after  the  com- 
pletion of  any  such  work  shall  examine  and  report  whether  the  same 
has  been  completed  according  to  contract;  and  no  plans  and  specifi- 
cations for  any  such  work  shall  be  adopted,  bids  accepted,  contracts 
awarded  or  work  accepted  for  any  such  improvement  until  the  report 
of  said  board  in  reference  to  said  matters  shall  have  been  received 
by  the  council,  or  until  after  the  expiration  of  fifteen  days  after  the 
matter  was  referred  to  them.  Said  board  may  also  originate  and  sug- 
gest public  improvements,  and  prepare  and  recommend  plans  therefor, 
including   all   matters  pertaining  to  their  construction.'' 

The  undisputed  evidence  shows  a  compliance  with  this  provision  of 
the  charter.  The  plans  and  specifications  were  referred  to  the  board 
of  public  works  for  approval,  and  after  more  than  fifteen  days  had 
elapsed  and  said  plans  had  not  been  disapproved  or  acted  upon  by  the 
board,  the  city  council,  as  it  was  authorized  to  do  under  the  terms 
of  the  charter,  adopted  said  plans.     Special  Laws  25th  Leg.,  p.  53. 

As  we  have  before  stated,  the  contract  for  the  plans  and  specifications 
was  separate  and  distinct  from  any  contract  that  might  thereafter 
be  made  for  the  construction  of  a  market  house,  and  its  validity  is 
not  affected  by  the  fact  that  the  cost  of  the  proposed  building  was 
in  excess  of  $100,000,  and  that  no  election  was  held  as  required  by  the 
city  charter  to  determine  whether  or  not  bonds  should  be  issued  to 
provide  means  for  the  construction  of  said  market  house. 

The  section  of  the  city  charter  which  provides  "that  all  works  of 
improvements  and  public  works  for  said  city  of  Houston,  the  cost  of 
which  shall  exceed  the  sum  of  five  hundred  dollars  ($500),  shall  be 
let  ont  by  sealed  bids  to  the  lowest  bidder,  whom  the  council  in  its 
discretion  may  deem  best,''  has  no  application  to  the  employment  by 
the  city  of  an  architect  to  prepare  plans  and  specifications  for  a  public 
building.  The  term  "works  of  improvements  and  public  works"  clearly 
refers  to  the  construction  of  public  buildings  and  other  permanent 
improvements.  We  think  this  is  manifest  from  the  succeeding  clause 
in  the  section  which  provides  that  "work  of  which  it  is  manifestly 
impossible  to  make  specifications  is  not  embraced  in  this  requirement." 

We   are  of  ouinion   the  undisputed   evidence   establishes   appellee's 
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right  to  compensation  for  his  services,  and  shows  that  the  amount 
claimed  by  him  is  the  amount  agreed  to  be  paid  him  by  the  appellant, 
and  is  also  the  reasonable  value  of  the  plans  and  specifications  which 
were  prepared  by  him  and  accepted  by  the  city.  The  fact  that  the 
city  afterwards  decided  not  to  use  said  plans  in  no  way  lessens  its  obli- 
gation to  pay  appellee  therefor  in  accordance  with  its  contract  and 
agreement. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed  and  it  is  so  ordered. 

Affirmed, 

Writ  of  error  refused. 


Scottish  Union  and  National  Insurance  Company  v.  Andrews 

&  Matthews  et  al. 

Decided  June  24,  1905. 

1. — ^Flre  Insurance — ^Iron  Safe  Clanse— Sufficient  Set  of  Bookt. 

A  provision  in  a  policy  of  insurance  on  a  stock  of  goods  requiring  the  in- 
sured to  keep  inventories  and  a  set  of  books  which  should  clearly  and  plainly 
present  a  complete  record  of  business  transacted,  including  all  purchases,  sales 
and  shipments,  both  for  cash  and  on  credit,  was  sufficiently  complied  with  where 
the  insured,  in  addition  to  the  inventories,  kept  a  cash  book  and  ledger  into 
which,  at  the  end  of  each  day,  there  were  entered  from  the  daily  blotters  the 
amount  of  the  cash  sales  and  the  sales  made  on  credit,  the  latter  being  in  some 
instances  fully  itemized  and  in  others  showing  only  the  credit  sales  for  the  day 
to  each  given  purchaser,  and  the  court,  upon  uncontradicted  evidence  to  the 
above  effect,  did  not  err  in  refusing  to  submit  to  the  jury  the  issue  of  non- 
compliance in  this  respect. 

2. — Same— Forfeiture  Clanse— Constmction. 

Clauses  of  forfeiture  in  an  insurance  policy  are  to  be  oonstrued  most 
strictly  against  the  insurance  company. 

8. — Same— Assignment  of  Policy  as  Collateral. 

A  clause  in  a  policy  which  in  general  terms  prohibits  its  assignment  before 
loss  should  be  construed  as  only  intending  to  prohibit  a  complete  and  absolute 
divestiture  of  title  by  the  insured,  and  not  a  conditional  transfer  to  a  creditor 
as  collateral  security  which  in  effect  only  gives  the  creditor  a  lien  on  the  pro- 
ceeds of  the  policy  to  the  extent  of  his  debt. 

4. — Same — ^Loss — ^Payable  Clause— Notice  to  Agent — Frand. 

Where  the  insured  had  the  right  under  the  policy  to  assign  it  as  collateral, 
the  subsequent  act  of  the  insurer  in  refusing  to  assent  to  a  loss-payable  clause 
which  the  local  agent  had  attached  to  the  policy  and  in  instructing  him  to 
eliminate  such  clause,  in  no  way  affected  such  right  of  assignment,  nor  was 
such  instruction  a  notification  to  the  agent  that  the  insured  would  cancel 
the  policy  if  the  insured  should  assign  it  as  collateral,  and  hence  the  failure 
of  the  agent  to  report  to  the  insurer  that  he  had,  as  agent  also  for  a  bank, 
creditor  of  the  insured,  taken  an  assignment  of  the  policy  to  himself  as  col- 
lateral to  secure  the  bank,  was  not  a  fraud  on  the  insurer. 

S.— Same— Liability  of  Agent. 

Since  the  assignment  of  the  policy  as  collateral  did  not  increase  the  risk 
and  the  agent  had  no  instruction  forbidding  it,  his  failure  to  notify  the  insurer 
of  it  did  not  render  him  liable  over  to  the  insurer  for  the  loss,  the  property 
having  been  destroyed  by  fire,  even  though  the  insurer  might  have  canceled  the 
insurance  had  it  known  of  the  assignment. 
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Appeal  from  the  District  Court  of  Panola.  Tried  below  before  Hon. 
Richard  B.  Levy. 

Crane  £  Gilbert,  for  appellant. — 1.  It  being  admitted  that  the  books 
of  original  entry  of  the  insured  were  destroyed  by  fire,  the  question 
of  whether  the  iron  safe  clause  had  been  substantially  complied  with, 
was  a  question  of  fact,  and  should  have  been  submitted  to  the  jury. 
Brown  v.  Insurance  Co.,  89  Texas,  696.  The  books  were  not  kept 
in  compliance  with  the  requirement.  Monger  &  Henry  v.  Insurance 
Co.,  79  S.  W.  Rep.,  7;  Kemendo  v.  Insurance  Co.,  94  Texas,  367; 
Roberts,  Willis  &  Taylor  Co.  v.  Insurance  Co.,  48  S.  W.  Rep.,  559. 

2.  Under  the  circumstances  of  this  case,  the  execution  and  delivery 
of  the  instrument  authorizing  the  First  National  Bank  of  Carthage 
to  collect  the  proceeds  of  the  policy  in  the  event  of  loss,  was  a  fraud 
upon  the  right  of  the  insurance  company,  and  avoided  the  policy.  In- 
surance Co.  V.  Eastman,  73  Texas,  179;  Jackson  v.  Insurance  Co., 
2  N.  W.  Rep.,  103;  Cairstairs  v.  Insurance  Co.,  18  Fed.  Rep.,  473. 
The  suppression  of  the  facts  was  a  fraud  on  the  rights  of  appellant 
sufficient  to  vitiate  the  policy.  Brown  v.  Montgomery,  20  5f.  Y., 
287;  Minor  v.  Shearon,  112  Mass.,  477;  Coles  v.  Kennedy,  81  Iowa, 
360;  Newell  v.  Randall,  32  Minn.,  171;  Mallory  v.  Leach,  35  Vt,  156; 
82  Am.  Dec.,  625 ;  Lomerson  v.  Johnson,  47  N.  J.  Eq.,  312-314%  The 
concealment  was  active  and  therefore  fraudulent.  Greel  v.  Ijomax, 
89  Ala.,  420. 

3.  The  defendant  Cooke  being  the  agent  of  appellant,  issuing  the 
policy  sued  on,  and  having  been  specially  instructed  not  to  make  the 
same  payable  to  any  other  than  the  insured,  and  having  violated  said 
instructions,  was  liable  to  the  defendant  company  for  the  loss  in  this 
case,  which  was  incurred  by  reason  of  his  continuing  in  force  a  policy 
which  was  operating  to  the  advantage  of  the  First  National  Bank 
of  Carthage,  contrary  to  the  express  instructions  of  the  defendant. 
Franklin  F.  Ins.  Co.  v.  Bradford,  201  Pa.,  32,  55  L.  R.  A.,  408; 
Bradford  v.  Insurance  Co.,  49  L.  R.  A.,  530. 

F.  H.  Prendergast,  for  appellees  Andrews  &  Matthews. — 1.  The  pol- 
icies were  delivered  to  the  bank  by  the  insured  as  collateral  security 
before  the  fire.  Did  this  avoid  the  policy?  In  the  case  of  Keys  v. 
Continental  Insurance  Co.,  74  S.  W.  Rep.,  164  (Mo.),  the  court  says: 
"The  question  arises  whether  the  deposit  of  the  policy  with  Heaton 
as  collateral  security  was  a  transaction  that  fell  within  the  clause 
of  the  avoidance.  This  question  is  answered  in  the  negative  by  all  the 
cases  we  have  found  in  which  the  point  is  decided,  and  by  all  the  text 
books.  Such  a  disposition  of  the  policy  will  be  held  valid  unless  re- 
strained expressly  or  by  necessary  implication,  and  the  ordinary  provi- 
sion against  assignment  does  not  restrain  it."  Ellis  v.  Krentzinger, 
27  Mo.,  311  (72  Am.  Dec,  270) ;  True  v.  Insurance  Co,,  26  Fed.  Rep., 
83;  Grififey  v.  Insurance  Co.,  100  N.  Y.,  417  (53  Am.  Rep.,  202); 
Lynde  v.  Newark  Ins.  Co.,  139  Mass.,  57  (28  N.  E.,  222) ;  3  Joyce  on 
Ins.,  211-215;  2  May  on  Ins.,  370;  Ostander  on  Ins.,  212;  13  Am.  & 
Eng.  Cy.  Law,  187;*^  7  Id.,  p.  1026;  Woods  Fire  Ins.,  sec.  339,  340; 
Richards  on  Ins.,  sec.  148,  p.  162. 
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2.  The  insured  kept  and  preserved  the  book  called  for  by  the  policy. 
German  Ins.  Co.  v.  Pearlstone,  45  S.  W.  Eep.,  838;  Assurance  Co.  v. 
Redding,  68  Fed.  Rep.,  708. 

Did  the  court  err  in  not  submitting  to  the  jury  the  question  as 
to  whether  appellee  had  kept  a  proper  set  of  books?  Appellant  made 
no  point  on  the  fact  that  appellee  owned  the  goods,  that  they  were 
insured,  and  were  burned,  and  the  amount  of  the  loss;  so  appellant 
admitted  a  prima  facie  case.  Insurance  Co.  v.  Rivers,  9  Texas  Civ. 
App.,  177  (28  S.  W.,  453) ;  German  Ins.  Co.  v.  Pearlstone,  45  S.  W. 
Rep.,  838. 

e7.  0.  Woolworih  and  W.  R.  Anderson,  for  appellee  J.  W.  Cooke. — 
1.  It  is  well  settled  by  all  the  authorities  obtainable,  as  well  as  by  the 
text  books,  that  Andrews  &  Matthews,  under  the  contract  as  con- 
tained in  the  policy,  had  the  right  to  deposit  the  policy  as  collateral 
security  for  the  debt,  and  that  such  disposition  of  the  policy  on  their 
part  would  not  avoid  it.  The  case  of  Key  v.  Continental  Insurance 
Co.,  74  S.  W.  Rep.,  164  (Mo.),  and  the  authorities  there  cited  settle 
this  question  beyond  any  peradventure  and  no  authority  to  the  contrary 
is  cited  by  appellant. 

2.  If  it  be  conceded  that  Andrews  &  Matthews  had  the  right  under 
the  terms  of  the  policy  to  deposit  it  as  collateral  security  for  debt, 
what  reason  could  be  given  for  holding  Cooke  liable  for  accepting  col- 
lateral security  for  debt  due  the  First  National  Bank  of  Carthage  (of 
which  he  was  cashier  at  the  time),  in  face  of  the  fact  that  it  must 
be  admitted  that  any  other  bank  or  cashier  thereof  could  have  accepted 
said  policy  as  collateral  security  without  liability. 

3.  To  hold  Cooke,  who  was  at  the  time  cashier  of  the  First  National 
Bank  of  Carthage,  liable  for  accepting  collateral  security  for  debt  due 
said  bank  that  any  other  bank  or  cashier  thereof  could  have  accepted 
without  liability  would  be  illegal,  unjust,  unreasonable  and  nonsensical 
to  the  extreme.  Wherefore  we  submit  that  this  case  should  be  affirmed 
as  to  J.  W.  Cooke,  appellee. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellees, Andrews  &  Matthews,  to  recover  upon  a  policy  of  fire  insurance, 
for  $1,500,  issued  to  them  by  appellant  upon  a  stock  of  goods  and  mer- 
chandise owned  by  said  appellees  which  had,  subsequent  to  the  issuance 
of  said  policy,  been  destroyed  by  fire. 

In  addition  to  a  general  denial  the  defendant's  answer  contains  special 
pleas  in  which  it  is  averred  that  the  policy  sued  on  was  void  for  the 
following  reasons:  (1)  Because  the  plaintiffs  had  failed  to  comply  with 
the  clause  in  the  policy  which  required  them  to  keep  and  preserve  in 
an  iron  safe  a  set  of  books  containing  a  complete  record  of  their 
business.  (2)  Because  plaintiff  had  in  violation  of  the  express  terms  of 
the  policy  transferred  and  assigned  it  before  loss  to  the  First  National 
Bank  of  Carthage. 

The  answer  further  avers,  in  substance,  that  when  the  policy  was 
issued,  or  soon  thereafter,  J.  W.  Cooke,  the  agent  of  defendant  who 
wrote  the  policy  and  who  was  also  the  cashier  of  the  First  National 
Bank  of  Carthage,  attached  a  clause  thereto  by  which  it  was  provided 
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that  the  loss,  if  any  should  occur  thereunder,  would  be  payable  to  said 
bank  as  its  interest  might  appear,  and  notified  defendant  that  he  had  at- 
tached said  clause  to  the  policy ;  that  as  soon  as  it  was  informed  of  thiE 
fact  defendant,  through  its  general  agents,  Messrs.  Trezevant  &  Coch- 
ran, notified  its  said  agent  Cooke  that  it  was  unwilling  to  carry  a  policy 
upon  a  stock  of  merchandise  with  the  loss  payable  to  any  one  other 
than  the  insured,  and  directing  him  to  have  said  clause  eliminated 
from  the  policy;  that  in  accordance  with  the  instruction  Cooke  had 
the  objectionable  clause  eliminated,  but  immediately  thereafter  he  pro- 
cured from  plaintiffs  a  written  transfer  of  the  policy  making  the  same 
payable  to  him  as  cashier  of  said  bank  and  had  said  transfer  and  policy 
delivered  to  him  by  plaintiffs,  for  the  purpose  of  securing  said  bank  in 
an  indebtedness  due  it  by  plaintiffs,  and  fraudulently  concealed  these 
facts  from  the- defendant  until  after  the  property  was  destroyed  by  fire; 
that  the  policy  was  thus  transferred  to  said  bank  contrary  to  the  ex- 
press instructions  of  defendant,  of  which  all  parties  had  notice,  and 
that  if  defendant  had  known  of  this  transfer  it  would  have  promptly 
cancelled  the  policy;  that  the  transfer  of  the  policy  to  Cooke  for  the 
purpose  aforesaid  was  an  attempt  to  force  upon  defendant  a  risk  it 
had  expressly  refused  to  carry  and  was  a  violation  of  the  clause  in  the 
policy  prohibiting  its  assignment. 

It  is  further  averred  that  the  procurement  by  Cooke  of  said  transfer 
and  his  concealment  of  the  fact  from  the  defendant  was  such  fraud 
as  rendered  him  liable  for  any  loss  that  defendant  may  have  suflored 
thereby,  and  it  prayed  that  he  be  made  a  party  and  that  in  event  judg- 
ment should  be  rendered  against  it  on  said  policy  that  it  recover  over 
against  him  the  amount  thus  recovered  by  plaintiffs  against  it 

The  defendant  Cooke  answers  this  cross-bill  by  general  denial  and  by 
special  plea  in  which  it  is  averred  that  the  transfer  of  the  policy  to  him 
as  alleged  in  the  petition  was  not  in  violation  of  the  terms  of  the 
policy  or  of  the  instructions  given  him  by  the  defendant  company. 

The  trial  in  the  court  below  was  to  a  jury.  After  all  the  evidence 
had  been  introduced  the  defendant  company  requested  the  court  to 
instruct  the  jury  to  return  a  verdict  in  its  favor.  This  request  was 
refused  by  the  trial  judge,  and  upon  his  own  motion  he  gave  the 
jury  peremptory  instructions  to  find  a  verdict  in  favor  of  plaintiffs  and 
the  defendant  Cooke.  The  jury  returned  a  verdict  as  directed  and 
judgment  was  rendered  in  accordance  therewith. 

The  issuance  of  the  policy  by  the  defendant  company  and  the  loss 
as  claimed  by  plaintiffs  was  shown  by  undisputed  evidence.  The  evi- 
dence upon  the  issue  raised  by  defendant's  special  pleas  was  as  fol- 
lows.    The  policy  contained  the  following  covenants  and  warranties: 

"(1)  The  assured  will  take  a  complete  itemized  inventory  of  stock 
on  hand  at  least  once  in  each  calendar  year,  and  unless  such  inventory 
has  been  taken  within  twelve  calendar  months  prior  to  the  date  of  this 
policy,  one  shall  be  taken  in  detail  within  thirty  days  of  issuance  of 
this  policy,  or  this  policy  shall  be  null  and  void  from  such  date. 

"(18)  The  assured  will  keep  a  set  of  books,  which  shall  clearly  and 
plainly  present  a  complete  record  of  business  transacted,  including  all 
purchases,  sales  and  shipments,  both  for  cash  and  credit,  from  date 
of  inventory  as  provided  for  in  first  section  of  this  clause,  and  also 
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from  date  of  last  preceding  inventory,  if  such  has  been  taken,  and  dur- 
ing the  continuance  of  this  policy. 

"(3)  The  assured  will  keep  such  books  and  inventory  and  also  the 
last  preceding  inventory,  if  such  has  been  taken,  securely  locked  in  a 
fireproof  safe  at  night,  and  at  all  times  when  the  building  mentioned 
in  this  policy  is  not  actually  open  for  business,  or  failing  in  this,  the 
assured  will  keep  &uch  books  and  inventory  in  some  secure  place  not  ex- 
posed to  a  fire  which  would  destroy  the  aforesaid  building,  and  unless 
such  books  and  inventories  are  produced  and  delivered  to  this  company 
for  examination  after  loss  or  damage  by  fire  to  the  pei-sonal  property 
insured  hereunder,  this  policy  shall  be  null  and  void,  and  no  suit  or 
action  shall  be  maintained  hereon.  It  is  further  agreed  that  the  re- 
ceipt of  such  books  and  inventories  and  the  examination  of  the  same 
shall  not  be  an  admission  of  any  liability  under  this -policy,  nor  a 
waiver  of  any  defense  to  same. 

"This  entire  policy,  unless  otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  be  void  if  the  insured  now  has  or 
shall  hereafter  make  or  procure  any  other  contract  of  insurance,  whether 
valid  or  not,  bn  property  covered  in  whole  or  in  part  by  this  policy; 
or  if  the  subject  of  insurance  be  a  manufacturing  establishment  and  it 
be  operated  in  whole  or  in  part  at  night  later  than  ten  o'clock,  or  if 
it  cease  to  operate  for  more  than  ten  consecutive  days;  or  if  the  haz- 
ard be  increased  by  any  means  within  the  control  or  knowledge  of  the 
insured;  or  if  mechanics  be  employed  in  building,  altering  or  repairing 
the  within  described  premises  for  more  than  fifteen  days  at  any  one 
time;  or  if  the  interest  of  the  insured  be  other  than  unconditional 
and  sole  ownership;  or  if  the  subject  of  insurance  be  a  building  on 
ground  not  owned  by  the  insured  in  fee  simple;  or  if  the  subject  of 
insurance  be  personal  property,  and  be  or  become  encumbered  by  a  chat- 
tel mortgage;  or  if  with  the  knowledge  of  the  insured,  foreclosure  pro- 
ceedings be  commenced,  or  notice  given  of  sale  of  any  property  covered 
by  this  policy  by  virtue  of  any  mortgage  or  trust  deed ;  or  if  any  change 
other  than  by  the  death  of  the  insured,  take  place  in  the  interest, 
title  or  possession  of  the  subject  of  insurance  (except  change  of  oc- 
cupants without  increase  or  hazard)  whether  by  legal  process  or  judg- 
ment or  by  voluntary  act  of  the  insured,  or  otherwise;  or  if  this  policy 
be  assigned  before  a  loss;  or  if  illuminating  gas  or  vapor  be  generated 
in  the  described  building  (or  adjacent  thereto  for  use  therein)." 

It  was  shown  that  the  plaintiffs  kept  a  day  book,  or  what  is  sometimes 
called  a  blotter,  in  which  they  entered  all  their  daily  sales  as  tlie  sales 
occurred,  in  substantially  the  following  form:  In  the  event  that  it 
was  a  cash  sale,  they  would  enter  so  much  cash.  In  the  event  the 
goods  were  sold  on  credit,  they  would  enter  the  name  of  the  purchaser 
thus: 

John  Smith,  Dr. 

To  2  pr.  shoes  at  $2.00 $4.00 

To    1    hat,   $5.00 5.00 

Sugar    1.00 

Coffee 1.00 

Tob.,   10   lbs.,   at   50c 5.00 
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In  this  way  each  item  purchased  was  entered  on  the  blotter,  and 
its  price  entered  opposite  on  the  same  page.  One  of  these  blotters 
was  shown  to  contain  one  hundred  and  ninety-five  pages,  some  of  them 
less.  It  was  shown  that  during  the  year's  business  several  of  these 
had  accumulated,  and  were  never  kept  in  an  iron  safe  or  other  safe 
place,  but  were  habitually  left  in  the  store,  and  were  burned  by  the 
same  fire  that  destroyed  the  goods  in  question.  It  was  further  shown 
that  the  cash  sales  shown  by  these  blotters  were  copied  into  a  cash 
book.  That  the  credit  sales  were  copied  into  a  ledger,  which  was  exhibit- 
ed to  the  court  and  jury,  but  that  in  more  than  half  the  sales  the  items 
were  not  copied,  but  a  summary  only. 

The  only  books  kept  by  the  plaintiffs  were  the  ledger,  the  blotters, 
the  cash  book,  and  an  invoice  book.  These  with  the  original  bills,  con- 
stituted all  the  records  kept  by  them.  They  took  an  inventory  January 
12,  1903,  and  from  that  date  they  kept  all  the  invoices  or  original 
bills  of  goods  purchased,  and  exhibited  same  at  the  trial.  They  kept  a 
blotter  which  showed  all  cash  and  credit  sales  up  to  the  night  before 
the  fire  occurred.  This  blotter  showed  the  name  of  the  purchaser,  and 
the  items  that  he  purchased,  and  their  value  or  price  at  which  they  were 
sold.  Each  night  these  would  be  transferred  to  the  ledger.  The  entry 
in  the  ledger  would  show  the  name  of  the  purchaser,  sometimes  it  would 
show  the  items  just  as  the  blotter  did,  and  sometimes  it  would  show 
only  the  name  of  the  purchaser  and  the  total  of  that  day's  purchase. 
They  also  kept  a  cash  book,  to  which  all  cash  sales  were  transferred. 
The  cash  book  and  ledger  were  preserved  in  a  fireproof  safe  and  exhibit- 
ed at  the  trial.  They  also  kept  an  invoice  book  in  which  a  statement 
of  all  goods  purchased  was  entered.  This  book  was  preserved  and  ex- 
hibited at  the  trial. 

The  policy  was  issued  on  December  19,  1902,  and  the  goods  were 
destroyed  by  fire  on  December  18,  1903.  On  May  3,  1903,  J.  W.  Cooke, 
the  agent  who  issued  the  policy,  and  who  was  also  cashier  of  the  bank, 
put  upon  the  policy  sued  on  a  loss-payable  clause,  making  it  payable 
to  the  First  National  Bank  of  Carthage  as  its  interest  might  appear. 
And  on  the  11th  day  of  May,  1903,  the  general  agents  of  the  company 
wrote  to  said  agent  as  follows: 

"Dallas,  Texas,  May  11,  1903. 

No.  2487543  Fire  Association  and  No.   2322284  Scottish-Union— 
Andrews  &  Matthews. 
J.  W.  Cooke,  Esq.,  Carthage,  Texas: 

Dear  Sir:  We  have  your  indorsements  of  the  3d  inst.,  attaching 
a  loss-payable  clause  to  these  policies,  making  them  payable  to  the 
First  National  Bank  of  Carthage.  As  these  policies  cover  on  a  stock 
of  general  merchandise,  we  beg  to  say  that  we  can  not  approve  these 
endorsements.  Both  these  companies  object  to  a  loss-payable  clause  on 
policies  covering  on  personal  property,  and  we  will  have  to  ask  you  to 
eliminate  this  clause  by  another  endorsement.  We  hope  you  can  do 
this  and  let  us  have  copies  on  regular  endorsement  blanks  of  the 
companies,  diowing  the  matter  has  had  attention.    Yours  truly, 

(Signed)     Trezevant  &  Cochran, 
General  Agents/' 
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Cooke  testified  that  he  received  this  letter,  and  in  compliance  with 
the  directions  therein  given,  eliminated  that  loss-payable  clause  from 
the  policy.  That  after  this  had  been  done,  to  wit,  on  the  18th  day 
of  May,  1903,  said  Cooke  procured  the  insured  to  execute  the  following 
agreement : 

"The  State  of  Texas, 
County  of  Panola. 

Carthage,  Texas,  May  18,  1903. 
This  is  to  certify  that  we  have  this  day  delivered  to  J.  W.  Cooke, 
cashier  of  First  National  Bank,  policy  3431599,  L.  &  L.  Fire  Insurance 
Co.,  and  No.  297245,  Southern  Insurance  Co.,  and  No.  1081,  Phoenix 
Insurance  Co.;  2487543,  Fire  Association  of  Philadelphia;  2622847, 
Scottish-Union  &  National ;  and  it  is  agreed  and  understood  that  in  case 
of  a  loss  under  sai(j[  policies,  that  the  amount  due  on  said  policies  to 
be  paid  to  J.  W.  Cooke,  cashier  First  National  Bank  of  Carthage,  Texas. 

(Signed)     Andrews  &  Matthews. 
Witness:     J.  G.  Woolworth." 

Cooke  testified  that  in  pursuance  of  this  last  agreement,  the  policy 
was  delivered  to  him,  and  of  the  execution  of  this  agreement  and  the 
delivery  of  the  policy  thereunder  to  him,  he  never  notified  the  defendant 
company  until  after  the  property  covered  by  the  policy  was  destroyed 
by  fire.  He  further  testified  in  substance  that  the  purpose  of  having 
the  loss-payable  clause  in  the  policy,  and  the  purpose  of  having  the 
insured  to  make  the  transfers  after  this  clause  had  been  eliminated 
from  the  policy,  was  to  secure  the  First  National  Bank  of  Carthage 
in  the  payment  of  an  indebtedness  at  that  time  about  $3,000,  and  at  the 
date  of  the  trial  about  $2,000.  He  stated  that  he  did  not  think  he  was 
binding  the  insurance  company ;  that  he  was  acting  for  the  bank,  and 
not  for  the  insurance  company. 

It  is  unnecessary  to  discuss  the  various  assignments  of  error  cate- 
gorically. The  questions  presented  by  the  record  are  concisely  stated 
in  appellant's  brief  as  follows:  "(1)  Was  the  policy  avoided  by  the 
breach  of  the  iron  safe  clause?  (2)  Did  the  assignment  of  the  policy 
to  J.  W.  Cooke,  cashier  of  the  First  National  Bank  of  Carthage,  under 
the  circumstances  of  this  case,  avoid  the  policy?  (3)  Did  the  con- 
cealment of  the  assignment  of  the  policy  avoid  same?  (4)  If  the 
policy  has  not  been  avoided,  did  the  conduct  of  Cooke,  the  agent  of  the 
appellant  company,  in  compelling  it  to  carry  a  risk  of  a  kind  and 
character  that  it  had  instructed  him  that  it  would  not  carry,  make 
him  liable  for  whatever  loss  was  incurred  by  appellant? 

Growing  out  of  these  questions  is  the  further  one:  In  view  of  the 
fact  that  the  iron  safe  clause  of  the  policy,  if  complied  with  at  all, 
was  only  substantially  complied  with,  did  not  the  court  err  in  taking 
the  question  of  substantial  compliance  from  the  jury,  and  in  peremp- 
torily instructing  them  to  find  a  verdict  for  the  plaintiffs?  And  did 
not  the  court  err  in  taking  from  the  jury  the  question  of  liability  of 
Cooke,  the  agent,  on  the  admitted  facts,  and  instructing  a  verdict  in  his 
favor?'' 

We  think  all  of  these  questions  should  be  answered  in  the  negative. 
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In  our  opinion  the  evidence  not  only  fails  to  show  a  breach  by  plaintiffs 
of  the  iron  safe  clause  of  the  policy,  but  is  insufficient  to  raise  an 
issue  as  to  whether  the  insured  failed  to  substantially  comply  with 
the  i-equirements  of  said  clause.  The  terms  of  the  iron  safe  clause, 
before  set  out,  do  not  provide  that  all  of  the  books  used  by  the  insured 
in  the  conduct  of  their  business  should  be  preserved,  but  only  required 
them  to  keep  and  preserve  a  set  of  books  which  shall  clearly  and  plainly 
present  a  complete  record  of  the  business  transacted,  including  all  pur- 
chases, sales  and  shipments,  both  for  cash  and  on  credit,  from  the  date 
of  the  inventories  provided  for  in  subsequent  clauses  of  the  policy. 

The  evidence  shows  that  the  ledger  and  cash  book  contained  a  com- 
plete record  of  all  of  the  sales  made  by  plaintiff,  both  cash  and  credit, 
and  the  fact  that  the  several  items  of  merchandise  sold  on  credit  were 
not  shown  in  the  ledger  in  no  way  affected  the  completeness  of  the 
record  as  to  the  value  of  the  goods  sold,  and  this  was  the  only  inquiry 
material  to  appellant.  In  the  issuance  of  the  policy  the  several  articles 
of  merchandise  which  went  to  make  up  the  stock  of  goods  were  not 
valued  or  insured  separately,  and  therefore  it  was  no  concern  of  appel- 
lant as  to  what  were  the  articles  sold.  All  that  it  was  entitled  to  know 
was  the  value  of  the  goods  sold  in  order  that  it  might,  by  subtracting 
the  gross  amount  of  sales  from  the  value  of  the  goods  as  shown  by  the 
inventories  and  invoices,  ascertain  the  amount  of  loss.  The  books  kept 
by  the  insured  and  presented  on  the  trial  furnished  this  information 
and  show  a  compliance  by  the  assured  with  the  terms  of  their  con- 
tract 

If  the  appellant  for  any  reason  desired  the  insured  to  preserve 
the  day  books  or  blotters  showing  the  several  items  of  merchandise 
sold,  or  deemed  it  important  that  the  record  of  the  business  which  it 
required  the  insured  to  keep  should  contain  such  itemized  statement, 
it  should  have  inserted  such  requirement  in  the  contract  of  insurance. 

No  rule  is  more  just,  and  none  more  firmly  established  by  the  de- 
cisions, than  that  which  requires  that  clauses  of  forfeiture  in  a  policy 
of  insurance  be  construed  most  strongly  against  the  insurance  company. 
The  company  having  agreed  to  assume  the  risk  of  loss  and  having 
received  the  consideration  therefor,  can  escape  liability  only  by  show- 
ing that  the  insured  was  guilty  of  some  act  or  omission  which  in  some 
way  contributed  to  the  loss,  or  which  was  in  violation  of  the  plain 
and  unequivocal  terms  of  the  contract  of  insurance.  Bills  v.  Insurance 
Co.,  7  Texas,  551;  Goddard  v.  Insurance  Co.,  67  Texas,  71;  Insurance 
Co.  V.  Hazel  wood,  75  Texas,  347;  W''ood  on  Fire  Ins.,  sees.  60,  181. 

In  our  conclusion  that  the  evidence  fails  to  show  even  a  techni- 
cal violation  by  the  insured  of  the  iron  safe  clause  is  not  sound,  we 
are  of  opinion  that  upon  the  facts  stated  no  other  reasonable  conclu- 
sion can  be  reached  than  that  there  was  a  substantial  compliance  by 
the  insured  with  the  requirement  of  said  clause,  and  therefore  the 
trial  court  did  not  err  in  failing  to  submit  this  issue  to  the  jury.  In- 
surance Co.  V.  Pearlstone,  45  S.  W.  Rep.,  838;  Brown  v.  Insurance  Co., 
89  Texas,  596;  Railway  Co.  v.  Faber,  77  Texas,  155. 

The  transfer  and  delivery  of  the  policy  to  Cooke  as  collateral  to  se- 
cure the  payment  of  the  indebtedness  due  the  bank  was  not  a  violation 
of  the  clause  prohibiting  the  assignment  of  the  policy  before  loss.    It 
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seems  to  be  well  settled  that  a  clause  in  a  policy  of  insurance  which 
in  general  terms  prohibits  its  assignment  befoi*e  loss  should  be  construed 
as  only  intending  to  prohibit  a  complete  and  absolute  divesture  of  title 
by  the  insured,  and  not  a  mere  conditional  transfer  to  a  creditor  whieli 
in  effect  would  only  give  the  creditor  a  lien  upon  tlie  proceeds  of  the 
policy  in  event  of  loss  to  secure  his  unpaid  indebtedness.  Key  v. 
Insurance  Co.,  74  S.  W.  Rep.,  164;  Ellis  v.  Krentzenger,  27  Mo.,  314; 
True  V.  Insurance  Co.,  26  Fed.  Rep.,  83;  GrifTey  v.  Insurance  Co., 
100  N.  Y.,  417;  Lynde  v.  Insurance  Co.,  139  Mass.,  573;  Joyce  on 
Ins.,  sees.  311,  2315;  2  May  on  Ins.,  sec.  379;  Ostrander  on  Ins.,  sec. 
212. 

Applying  the  rule  before  stated  as  to  the'  construction  of  clauses 
of  forfeiture  in  contracts  of  this  character,  we  think  it  clear  that  the 
transfer  of  the  policy  as  collateral  to  secure  the  bank  should  not  be 
considered  a  violation  of  the  clause  prohibiting  its  assignment. 

If  the  insured  had  the  right  under  the  policy  to  transfer  it  as 
collateral  to  secure  their  indebtedness  the  subsequent  act  of  appellant 
in  refusing  to  allow  the  loss-payable  clause  to  be  attached  to  tiie  pol- 
icy in  no  way  affected  that  right,  because  appellant  could  not  without  the 
consent  of  the  insured  place  any  additional  conditions  in  the  policy 
after  it  was  issued,  and  so  far  as  Andrews  &  Matthews  are  concerned  it 
is  immaterial  what  construction  is  placed  upon  the  letter  of  Messrs. 
Trezevant  &  Cochran  directing  that  the  loss-payable  clause  be  eliminated 
from  the  policy. 

It  necessarily  follows  that  as  Andrews  &  Matthews  had  the  right 
to  transfer  the  policy  as  collateral,  the  appellee  Cooke,  as  cashier  of  the 
bank  for  whose  benefit  the  transfer  was  made,  should  not  be  held  liable 
to  appellant  on  the  ground  that  he  acted  fraudulently  in  accepting 
said  transfer  and  failing  to  notify  appellant  that  it  had  been  made, 
notwithstanding  the  fact  that  he  was  also  appellant's  agent,  unless  his 
acts  were  in  violation  of  his  known  duty  to  appellant  and  by  his  con- 
cealment of  the  fact  of  said  transfer  appellant  was  caused  to  suffer 
loss.  The  refusal  of  the  appellant  to  allow  the  loss-payable  clause  to 
be  attached  to  the  policy  and  its  instructions  to  Cooke  to  eliminate 
said  clause  was  not  a  notification  to  him  that  it  would  cancel  the  policy 
if  Andrews  &  Matthews  should  transfer  it  as  collateral.  The  letter 
of  Trezevant  &  Cochran  only  informed  Cooke  that  the  appellant  was  un- 
willing to  become  bound  by  contract  to  pay  any  one  other  than  the  own- 
er of  goods  for  any  loss  that  might  occur  under  the  policy.  This  was 
not  saying  that  appellant  would  cancel  the  contract  in  event  the  in- 
sured should  transfer  it  as  collateral,  or  that  it  was  unwilling  that  such 
transfer  should  be  made. 

It  is  not  contended  that  the  transfer  of  the  policy  increased  the  risk 
or  contributed  in  any  way  to  the  loss.  It  is  true  that  appellant  now 
claims  that  it  would  have  promptly  cancelled  the  policy  if  it  had  known 
that  the  transfer  had  been  made,  but  appellees  had  no  notice  either 
through  the  terms  of  the  policy  or  from  the  letter  in  regard  to  the 
loss-payable  clause,  that  appellant  would  object  to  the  transfer  of  the 
policy  as  collateral.  We  do  not  think  the  issue  of  false  representation 
or  fraudulent  concealment  of  the  truth  is  raised  by  the  evidence,  even 
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if  it  be  conceded  that  if  appellant  had  been  informed  of  the  transfer 
it  would  have  cancelled  the  policy. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed  and  it  has  been  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


Elizabeth  R.  Elcan  et  al.  v.  0.  M.  Childress. 

Decided  June  24,  1005. 
1. — Trespass  to  Try  Title — ^Limitations — Pleading  and  Judgment. 

Where  defendants  in  trespass  to  try  title  answered  by  joint  pleas  of  limita- 
tion  and  their  proof  thereunder  showed  due  adverse  possession  for  the  requisite 
period,  a  judgment  thereupon  in  their  favor  was  not  vitiated  by  reason  of  the 
fact  that  their  pleas  of  improvements  in  good  faith  indicated  that  they  claimed 
distinct  parts  of  the  land  in  severalty. 

2. — Same — Pleas  Aided  by  Judgment. 

Where  defendants  pleaded  limitations  of  fine  and  ten  years  and  proved 
without  objection  evei-y  element  of  those  defenses,  plaintiffs  could  not  attack 
the  sufficiency  of  the  pleas  to  sustain  the  judgment  thereon  in  defendant's 
favor  by  objections,  raised  for  the  first  time  after  judgment,  based  upon  defects 
such  as  might  have  been  tenable  on  special  demurrer. 

3. — Limitations — Adverse  Possession — Eemainderman. 

Where  one  in  the  possession  of  land  is  a  stranger  to  the  title  of  both  the 
life  tenant  and  the  remainderman,  the  possc'ssion  is  adverse  to  both,  and  each 
has  a  right  of  action  for  recovery  as  soon  as  the  adverse  possession  begins,  and 
hence  the  possession  will,  where  permitted  to  continue  for  the  statutory  period, 
bar  the  rights  of  both  the  life  tenant  and  the  remainderman. 

4. — Same— Disability — ^Bnrden  of  Proof. 

The  party  asserting  a  disability  such  as  will  prevent  the  operation  of  the 
statute  of  limitations  has  the  burden  of  proving  the  disability. 


-Taoking — Minority  and  Covertnre. 
The  disability  of  minority  can  not  be  tacked  to  that  of  coverture. 

Appeal  from  the  District  Court  of  Taylor.  Tried  below  before  Hon. 
J.  H.  Calhoun. 

John  H.  Morrow  and  HardwicJce  &  Bariwicke,  for  appellants. — 1. 
When  the  defendants  rely  alone  on  limitations  to  defeat  plaintiff's  re- 
covery it  is  necessary  that  defendants  plead  limitation  specially,  and 
if  the  limitation  as  attempted  to  be  plead  fails  to  show  limitation  in 
that  the  pleas  omit  some  of  the  essentials  to  establish  limitation,  plain- 
tiffs having  connected  themselves  with  the  sovereignty  of  the  soil,  are 
entitled  to  recover.  Land  Mfg.  Co.  v.  Bridgeman,  1  Texas  Civ.  App., 
383;  Blackwell  v.  Patton,  23  Texas,  670;  Portis  v.  Hill,  3  Texas,  280; 
Giddings  v.  Fischer,  77  S.  W.  Rep.,  209;  Simpson  v.  Johnson,  44  S. 
W.  Rep.,  1076 ;  Townes  Texas  PI.,  p.  426. 

2.  Limitation  does  not  run  against  the  remainderman  during  the 
life  of  the  holder  of  the  life  estate.  Cook  v.  Caswell,  81  Texas,  678 ; 
Govan  v.  Bynum,  17  Texas  Civ.  App.,  180;  Beatty  v.  Clymer,  75  S.  W. 
Rep.,  540. 
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J.  M.  Wagstaff  and  E.  N.  Kirby,  for  appellees. — 1.  A  plea  sufficiently 
specific  to  put  the  adverse  party  on  notice  as  to  the  defense  relied  on, 
is  sufficient  in  the  absence  of  an  exception  thereto.  Hodges  v.  Ross,  25 
S.  W.  Rep.,  975,  and  authorities  there  cited;  Converse  v.  Ringer,  24  S. 
W.  Rep.,  707,  and  authorities  cited.  That  the  plea  was  sufficient,  see 
Baker  v.  Hamblen,  75  S.  W.  Rep.,  362;  Lynch  v.  Withers,  2  Bav  (S. 
C),  115;  Travis  v.  Hall,  65  S.  W.  Rep.,  1077;  Hendricks  v.  Snediker, 
30  Texas,  297;  Gillis  v.  Rosenheimer,  64  Texas,  243. 

2.  To  defeat  limitations  by  reason  of  coverture  or  minority  a  plain- 
tiff must  plead  and  prove  the  particular  disability  on  which  he  relies. 
Hughes  V.  Lane,  25  Texas,  365 ;  Childress  v.  Grim,  57  Texas,  59 ;  Brown- 
ing V.  Pumphrey,  81  Texas,  167. 

3.  Since  one  tenant  in  common  may  recover  the  possession  of  the 
whole  land  as  against  a  trespasser,  the  owner  of  an  undivided  interest, 
who  is  also  a  reversioner,  has  a  present  right  of  entry  as  against  a  tres- 
passer, and  an  adverse  holding  by  a  trespasser  for  the  statutory  period 
without  suit  by  such  owner  will  bar  his  right  both  as  to  his  fee  simple 
and  reversionary  interest.  Miller  v.  Foster,  13  S.  W.  Rep.,  529 ;  Dutton 
V.  Thompson,  19  S.  W.  Rep.,  1026;  Alexander  v.  Kennedy,  19  Texas, 
488;  Lewis  v.  Pleasants,  30  N.  E.  Rep.,  323;  Lewis  v.  Pleasants,  32 
N.  E.  Rep.,  384;  Lewis  v.  Barnhardt,  145  XJ.  S.,  56. 

CONNER,  Chief  Justice. — Appellants  instituted  this  suit  in  tres- 
pass to  try  title  in  August,  1903,  to  recover  an  undivided  half  interest  in 
a  survey  of  360  acres  of  land  situated  in  Taylor  County.  Appellees 
pleaded  not  guilty  and  the  several  statutes  of  limitation.  The  case  was 
tried  by  the  court  upon  an  agreed  statement  of  facts,  the  trial  resulting 
in  a  judgment  for  appellees.  The  facts  as  agreed  to,  so  far  as  neces- 
sary to  recite,  are  as  follows : 

"That  the  land  in  controversy  was  patented  to  Charles  P.  Green,  as- 
signee of  John  Lowrie,  on  April  25,  1854,  and  is  in  Taylor  County, 
Texas.  That  Nathaniel  T.  Green  was  the  heir  at  law  and  devisee  of  one- 
half  of  the  property  of  said  Charles  P.  Green,  who  died  in  Warren 
County,  North  Carolina,  on  or  before  November  1,  1843.  That  Nathan- 
iel T.  Green  died  in  the  year  1874,  leaving  as  his  only  heirs  his  wife, 
Lucy  Alston  Green,  and  the  following  children,  to  wit:  S.  P.  Green, 
Fannie  Somerville  (a  widow),  Bettie  Green,  who  married  P.  P.  Thweatt, 
and  Kate  Green,  who  married  J.  J.  Elcan.  That  Lucy  Alston  Green, 
wife  of  said  Nathaniel  T.  Green,  died  in  June,  1899.  That  Bettie 
Thweatt  and  F.  F.  Thweatt  are  both  dead,  leaving  as  their  only  heirs 
the  following  children,  to  wit,  A  Thweatt,  W.  G.  Thweatt  and  R.  F. 
Thweatt,  each  of  whom  is  over  twenty-one  years  of  age  and  was  on 
January  1,  1895.  That  Kate  Elcan  is  dead,  leaving  as  her  only  heirs 
the  following  children,  to  wit :  Elizabeth  R.  ,Elcan  and  Claud  V.  Elcan. 
Claud  V.  Elcan  died  unmarried  about  the  first  day  of  January,  1903, 
at  the  age  of  24,  leaving  as  his  only  heir  Elizabeth  R.  Elcan,  who  was 
28  years  of  age  August  5, 1903.  That  the  defendants,  Childress,  Barnard 
and  J.  H.  Landers  and  those  under  whom  they  claim  have  had  the 
actual  and  exclusive,  peaceable  and  adverse  possession  of  all  the  land 
herein  sued  for  by  plaintiffs,  since  January,  1887,  cultivating,  using 
and  enjoying  the  same  under  deeds  duly  recorded  and  paying  the  taxes 
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upon  the  same  for  more  than  five  years  next  preceding  the  filing  of  this 
suity  to  wit^  August^  1903^  and  since  January  1,  1903.  That  the  claim 
of  said  defendants  is  inconsistent  with  and  hostile  to  that  of  the  plain- 
tiffs. That  Kate  Elcan  died  in  1894.  That  J.  J.  Elcan,  the  husband 
of  Kate  Elcan,  is  yet  living/* 

We  find  no  reason  for  disturbing  the  judgment.  It  is  indicated  in 
pleas  of  improvements  in  good  faith  that  appellees  at  the  time  of  the 
trial  claimed  distinct  parts  of  the  survey  of  land  in  controversy  in 
severalty.  The  admitted  facts,  however,  show  that  appellees,  and  those 
under  whom  they  claim,  jointly  had  the  actual,  exclusive,  peaceable  and 
adverse  possession  of  all  the  lands  sued  for  since  January,  1887,  culti- 
yating,  using  and  enjoying  the  same  and  holding  under  deeds  duly 
recorded  and  paying  all  taxes  due  for  more  than  five  years  prior  to  the 
institution  of  the  suit  The  proof,  therefore,  is  in  accord  with  the 
joint  pleas  of  limitation,  and  no  defect  in  the  judgment  can  be  said 
to  arise  from  the  fact  that  such  pleas  were  joint  rather  than  several, 
and  failed  to  specify  by  metes  and  bounds  the  several  parcels  claimed 
by  appellees. 

It  is  also  urged  that  in  the  absence  of  an  allegation  of  a  "peaceable 
possession"  in  the  plea  of  the  ten  year  statute  of  limitation,  and  of  a 
'^cultivation,  use  or  enjoyment'*  of  the  lands  in  controversy,  in  the  plea 
of  the  five  years  statute,  that  the  judgment  can  not  be  sustained.  The 
pleas  thus  brought  in  review  are  as  follows:  "For  further  answer  to 
said  petition  said  defendants  and  each  of  them  say  that  for  more  than 
ten  years  next  preceding  the  filing  of  this  suit,  they  and  those  under 
whom  they  claim,  have  had  sole  and  exclusive  possession  of  the  premises 
described  in  the  plaintiffs*  petition,  cultivating,  using  and  enjoying  the 
same,  adversely  to  plaintiffs  and  those  under  whom  they  claim ;  where- 
fore they  ask  for  judgment,**  etc.  "For  further  answer  to  said  petition, 
defendants  and  each  of  them  say  that  for  more  than  five  years  next 
preceding  the  filing  of  this  suit,  they  have  had  the  sole,  exclusive,  peace- 
able and  adverse  possession  of  the  land  described  in  plaintiff's  petition, 
under  title  and  color  of  title,  and  have  paid  taxes  on  the  same  when 
due,  holding  the  same  under  deeds  duly  recorded  in  the  office  of  the 
county  clerk  of  Taylor  County,  Texas;  wherefore  they  ask  for  judg- 
ment,** etc.  There  was  no  exception  to  the  sufficiency  of  these  pleas,  and 
no  objection  made  to  the  evidence  which  establishes  every  material 
element  of  the  defense,  and  we  hence  think  it  must  now  be  held  that  the 
terms  of  the  pleas  are  broad  enough  to  support  the  judgment. 

Upon  the  death  of  Nathaniel  T.  Green  in  1874,  his  wife,  Lucy 
Alston  Green,  and  his  children  became  joint  tenants  in  right  of  pos- 
session. Hence  as  against  trespassers — those  showing  no  right — any  one 
or  more  of  them  might  have  brought  an  action  to  recover.  (McConnico 
V.  Thompson,  19  Texas  Civ.  App.,  539.)  Limitation,  therefore,  began 
as  against  all  entitled  to  sue  in  January,  1887,  when  by  the  admitted 
proof  appellees  took  possession.  The  case  is  not  one  where  the  life 
estate  extended  to  the  whole,  as  in  the  cases  of  Cook  v.  Caswell,  81  Texas, 
678;  Qovan  v.  Bvnum,  17  Texas  Civ.  App.,  180,  and  Beatty  v.  Clymer, 
75  S.  W.  Rep.,  540,  cited  by  appellants.  In  such  cases  the  remainder- 
men have  no  right  to  possession  until  the  termination  of  the  life  estate, 
and  hence,  as  to  them,  limitation  will  not  run  until  then.    But  where, 
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ss  here  shown,  the  possessor  is  a  stranger  to  the  title  of  both  the  life 
tenant  and  the  remaindermen,  the  possession  is  adverse  to  both  and 
each  has,  as  before  stated,  right  of  action  for  recovery  as  soon  as  the 
adverse  possession  begins,  and  permitting  this  possession  to  continue  for 
the  statutory  period  will  bar  the  tight  of  both  the  life  tenant  and  the 
remaindermen.  Prom  these  conclusions  it  necessarily  follows  that  the 
right  of  all  of  the  appellants  had  been  lost  prior  to  the  institution  of 
this  suit.  This  is  clearly  so  as  to  all  save  possibly  the  heirs  of  Kate 
Elcan  and  Bettie  Thweatt.  The  burden  was  upon  those  appellants  to 
establish  a  disability,  if  any,  that  would  relieve  them  from  the  operation 
of  the  statute.  This  burden  has  not  been  discharged.  It  is  not  shown, 
save  inferentially  perhaps,  when  Kate  Elcan  and  Bettie  Thweatt  were 
married.  The  date  of  the  death  of  the  latter  does  not  appear,  and  it 
does  appear  that  her  children  had  legal  capacity  to  sue  as  early  as 
January  1,  1895.  If  the  statute  was  interrupted  by  the  coverture  of 
Kate  Elcan  prior  to  her  death  in  1894,  it  certainly  immediately  there- 
after began  to  run,  even  though  her  children  may  have  been  minors, 
as  in  such  case  the  disability  of  minority  can  not  be  tacked  to  that  of 
coverture. 

We  conclude  that  the  judgment  must  be  aflEirmed. 

Affirmed. 

Writ  of  error  refused. 


Lettie  Hughes  et  al.  v.  Benson  Landrum. 

Decided  June  24,  1905. 

1. — Estoppel — Representations  by  Widow — ^Tltle  to  Land. 

Where  plaintiff,  a  widow,  agreed  to  release  certain  land  to  one  G.  if  he 
would  pay  off  an  indebtedness  due  thereon,  and  also  stated  to  defendant  that 
she  intended  to  abandon  the  property  and  would  not  pay  the  indebtedness,  and 
that  if  he  wished  to  purchase  it  he  would  have  to  do  so  from  G.,  and  defendant, 
relying  on  such  representation,  bought  the  land  from  G.,  who  had  paid  ofT  the 
indebtedness  as  agreed,  plaintiff  was  estopped  to  claim  any  further  interest  in 
the  land. 

2. — Same — Commnnlty  Property  and  Debts. 

The  land  being  community  property  of  plaintiff  and  her  deceased  husband, 
she  was  authorized  to  contract  for  its  sale  in  consideration  of  the  payment  of 
a  community  debt  due  thereon,  and  her  act  in  so  doing  was  binding  upon  her 
children  as  well. 

3. — Judgment — ^Presumptions  on  Appeal — Findings. 

A  judgment  rendered  upon  special  issues  submitted  to  the  jury  imports 
such  further  findings  of  fact  as  are  necessary  to  support  it,  provided  there  is 
evidence  in  the  record  sufficient  to  authorize  such  findings. 

Appeal  from  the  District  Court  of  Clay.     Tried  below  before  Hon. 
A.  H.  Carrigan. 

W,  0,  Eustis  and  Stewart  &  Templeton,  for  appellants. — The  findings 
of  the  jury  are  wholly  insufficient  to  divest  plaintiffs  of  their  title  to 


1905.]  Hughes  v.  Landrum.  197 

said  property  or  to  estop  them  from  asserting  title  thereto;  defendant 
having  failed  to  show  himself  entitled  to  the  equitable  relief  he  prayed 
for.  Ann  Berta  Lodge  v.  Leverton,  42  Texas^  26;  Jones  v.  Carver,  69 
Texas,  296 ;  Eason  v.  Eason,  61  Texas,  226 ;  Wooldridge  v.  Hancock,  70 
Texas,  22,  and  cases  there  cited;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Botts, 
65  S.  W.  Eep.,  615. 

Jas.  A.  Oraham,  for  appellee. — 1.  Mrs.  Lettie  Hughes  made  the  oral 
contract  with  P.  D.  Grant  for  the  sale  of  the  land  and  delivered  the 
land  to  P.  D.  Grant  in  pursuance  of  said  contract,  and  as  said  Grant 
has  carried  out  the  terms  of  said  contract,  and  appellee,  relying  upon 
said  contract,  purchased  said  land  and  paid  full  value  therefor  and 
has  kept  all  taxes  paid  thereon  and  has  placed  improvements  thereon  at 
a  time  when  the  evidence  shows  that  the  land  had  gotten  to  be  worth 
even  less  than  when  he  purchased  same,  it  would  be  a  fraud  upon  his 
rights  for  appellants  to  now  be  permitted  to  claim  the  land  and  recover 
same.  Herman  v.  Geiseke,  33  S.  W.  Rep.,  l0O6 ;  Walsh  v.  Ford,  66  S. 
W.  Rep,,  864;  Banks  v.  McQuatters,  67  S.  W.  Rep.,  334;  Thompson  v. 
Robinson,  64  S.  W.  Rep.,  243 ;  Curran  v.  Texas  Land  &  Mortgage  Co., 
60  S.  W.  Rep.,  466;  Dugan's  Heirs  v.  Colville's  Heirs,  8  Texas,  125; 
Neathery  v.  Ripley,  21  Texas,  434 ;  Sanger  Bros.  v.  Heirs  of  Moody,  60 
Texas,  96. 

2.  The  indebtedness  against  the  land  was  a  community  debt  of  Mrs. 
Hughes  and  her  deceased  husband,  and  such  interest  as  they  had  in  the 
land  was  a  community  interest  of  herself  and  her  deceased  husband;  and 
under  the  well-settled  rules  of  law  in  this  State  the  survivor  in  com- 
munity can  dispose  of  community  property,  even  though  it  be  the  home- 
stead, for  the  purpose  of  paying  community  debts,  and  without  any 
administration  or  other  legal  proceedings,  and  such  disposition  on  the 
part  of  the  survivor  will  pass  the  interest  of  the  community,  including 
the  surviving  children,  in  said  property,  whether  they  be  minors  or 
adults;  and  whatever  the  survivor  can  do  by  written  conveyance  duly 
executed  She  may  also  do  through  equitable  estoppel.  Corzine  v. 
Williams,  22  S.  W.  Rep.,  399 ;  Sanger  Bros.  v.  Heirs  of  Moody,  60  Texas, 
96;  Walker  v.  Ambercombie,  61  Texas,  69;  Ashe  v.  Youngst,  66  Texas, 
631. 

SPEER,  Associate  Justice. — This  is  an  ordinary  action  of  trespass 
to  try  title  instituted  by  appellants,  Lettie  Hughes  and  her  children,  to 
recover  280  acres  of  land  from  the  appellee,  Benson  Landrum.  The  ap- 
pellee answered  by  demurrers,  both  general  and  special,  pleas  of  not 
guilty,  equities  entitling  him  to  a  specific  performance  of  a  parol  agree- 
ment to  convey,  estoppel,  and  others.  The  case  was  submitted  to  a  jury 
on  the  following  special  issues: 

"(1)  State  whether  or  not  the  plaintiflF,  Mrs.  Lettie  Hughes,  in  the 
presence  and  hearing  of  defendant  Benson  Landrum,  agreed  with  one 
P.  D.  Grant,  after  the  death  of  her  husband,  E.  C.  Hughes,  to  surrender 
the  land  in  controversy  to  said  P.  D.  Grant,  and  said  Grant  agreed  to 
pay  oflf  and  release  Mrs.  T^ettie  Hughes  from  the  payment  of  the  in- 
debtedness on  the  lands  in  issue  herein?  (2)  If  you  answer  the  first 
question   'Yes/  then   state  whether  or  not   Mrs.   Lettie   Hughes  sur- 
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rendered  the  said  property  in  issue  to  said  P.  D.  Grant?  (3)  If  5'ou 
answer  the  question  No.  1  ^Yes/  then  state  whether  or  not  P.  D.  Grant 
paid  off  the  indebtedness  on  the  land  in  controversy,  and  discharged 
Mrs.  Hughes  and  the  estate  of  her  husband  from  the  payment  of  the 
indebtedness  due  on  the  land  in  controversy?  (4)  State  whether  or 
not  Mrs.  Lettie  Hughes  abandoned  the  property  in  controversy,  with  no 
intention  of  paying  off  and  discharging  the  indebtedness  then  against 
the  land  in  issue,  and  under  circumstances  which  would  warrant  an 
ordinarily  prudent  person,  situated  as  was  said  P.  D.  Grant,  in  believing 
and  concluding,  that  said  Lettie  Hughes  intended  for  him,  the  said 
P.  D.  Grant,  to  take  the  land  in  issue  and  pay  off  the  then  outstanding 
indebtedness  against  it?  (5)  State  what  caused  the  plaintiff  to  as- 
sert title  to  the  land  in  issue  herein  at  this  time?  (6)  State  whether 
or  not  the  plaintiff,  Mrs.  Lettie  Hughes,  repudiated  the  indebtedness  on 
the  land  at  the  time  she  left  it?  If  so,  when  did  this  occur?  (7)  State 
whether  or  not  Mrs.  Lettie  Hughes,  after  the  death  of  her  husband,  E. 
C.  Hughes,  represented  to  Benson  Landrum  that  she  intended  to 
abandon  the  property  in  controversy  and  would  not  pay  off  the  indebted- 
ness then  existing  against  the  same,  and  that  if  said  Landrum  desired 
to  purchase  said  land  he  would  have  to  do  so  from  P.  D.  Grant?  (8) 
If  you  answer  No.  7  ^Yes,'  then  state  whether  or  not  Benson  Landrum 
thereafter,  relying  on  said  representations  and  believing  them  to  be  true, 
•purchased  said  land  from  said  P.  D.  Grant  and  paid  him  therefor, 
and  would  not  have  done  so  but  for  said  representations  of  Mrs.  Lettie 
Hughes.^' 

To  these  issues  the  jury  responded  as  follows :  **We,  the  jury,  answer 
the  questions  propounded  to  us  by  the  court  as  follows:  Answer  No.  1, 
'Yes;'  Answer  No.  2,  *Yes;'  Answer  No.  3,  'Yes;'  Answer  No.  4,  *Yes;' 
Answer  No.  5,  'On  account  of  the  enhancement  of  valuations  on  said 
land  by  the  discovery  of  oil  near  the  said  land ;'  Answer  No.  6,  'She  did 
in  the  fall  of  1896;'  Answer  No.  7,  'Yes;'  Answer  No.  8,  'Yes.'" 

No  other  issues  were  submitted  to  the  jury,  and  no  complaint  is 
made  of  the  refusal  to  submit  other  issues.  Upon  this  verdict  the  court 
rendered  judgment  in  favor  of  the  appellee. 

By  appropriate  assignments  the  submission  of  each  of  these  issues 
is  attacked  for  various  reasons,  none  of  which  we  think  is  tenable.  The 
facts  sought  to  be  elicited  by  these  interrogatories  could  probably  have 
been  ascertained  upon  questions  dealing  less  with  the  evidentiary  mat- 
ters, yet,  framed  as  the  questions  are,  they  elicit  facts  sufficient,  we 
think,  to  authorize  the  judgment  rendered.  Neither  can  we  say  that 
the  issues  submitted  are  immaterial.  An  examination  of  the  record  also 
convinces  us  that  the  answers  find  sufficient  support  in  the  testimony. 
The  judgment  of  the  court  imports  such  further  findings  of  fact  as  are 
necessary  to  support  it;  provided,  of  course,  there  is  evidence  sufficient 
in  the  record  to  authorize  such  findings.  We  therefore  think  the  judg- 
ment is  amply  supported,  both  upon  the  issues  of  estoppel  by  her  repre- 
sentations, and  equities  requiring  the  specific  performance  of  Mrs. 
Hughes'  parol  agreement  to  convey  to  Landrum's  grantor,  P.  D.  Grant. 
The  property  being  the  community  property  of  Mrs.  Hughes  and  her 
deceased  husband,  she  was  authorized  to  contract  for  its  sale  to  Grant 
in  consideration  of  his  paying  the  commimity  debts,  and  her  conduct 
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in  this  respect  would  be  binding,  not  alone  upon  herself,  but  upon  her 
children  as  well. 

The  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Elizabeth  B.  Dickey  v.  Continental  Casualty  Insurance 

Company. 

Decided  June  24,  1905. 

1. — ^life  Inraranee— CountertiffAlitg  Policy — Completion  of  Contract. 

A  life  policy  providing  that  it  should  not  be  binding  on  the  insurance  com- 
pany until  countersigned  by  its  policy  writer  will  not  sustain  a  recovery  by  the 
beneficiary  therein  where  the  policy  was  not  so  countersigned  until  after  the 
death  of  the  insured,  the  officers  of  the  company  being  in  ignorance  of  the  death 
at  that  time. 

8. — Same— Verbal  Contraot  of  Ininranoe. 

A  recovery  could  not  be  had  upon  r.  verbal  contract  of  insurance  where 
the  insured  had  told  the  insurance  solicitor  to  make  out  his  application  for 
insurance,  and  an  assignment  of  his  wages  in  payment  of  the  first  premium, 
and  this  was  not  done  until  after  the  death  of  the  insured. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  Hon. 
D.  E.  Barrett. 

Oreen  £  Blanton,  Blanton  £  Bosson  and  Culp  £  OiddingSy  for  ap- 
pellant.— il.  The  court  erred  in  peremptorily  instructing  a  verdict  for 
defendant,  because  the  evidence  showed  that  at  the  time  of  Dicke/s 
death  a  valid  contract  of  insurance  was  in  effect  between  him  and  de- 
fendant consisting  of  a  policy  of  insurance,  which  was  produced,  which 
policy  was  in  favor  of  plaintiff  for  $2,000.  Halle  v.  New  York  Life  Ins. 
Co.,  68  S.  W.  Rep.,  822 ;  Gordon  v.  United  States  Casualty  Co.,  64  S. 
W.  Rep.,  98;  Daily  v.  Accident  Ass'n,  26  L.  B.  A.,  171;  Franklin  Ins. 
Co.  V.  Coit,  20  Wall  (U.  S.),  567;  Lightbody  v.  Insurance  Co.,  23 
Wend.,  18;  Insurance  Co.  v.  Cummins,  64  S.  W.  Rep.,  431;  16  Am.  and 
Eng.  Ency.  Law  (2d  ed.),  851-863;  48  S.  W.  Rep.,  1108. 

2.  Where  pending  action  by  the  home  office  on  an  application  for  a 
policy  of  insurance  a  preliminary  agreement,  either  resting  in  parol 
entirely  or  partly  verbal  and  partly  written,  is  entered  into  between  the 
authorized  agent  of  the  company  and  the  applicant,  from  which  it  ap- 
pears that  the  parties  intended  the  insurance  to  take  effect  until  the 
application  was  either  accepted  or  rejected,  and  the  applicant  dies  before 
such  final  action,  the  company  is  liable  under  such  preliminary  agree- 
ment. 16  Am.  and  Eng.  Ency.  Law  (2d  ed.),  861-863;  Pacific  Ins. 
Co.  V.  Shaffer,  70  S.  W.  Rep.,  666;  Halle  Case,  68  S.  W.  Rep.,  823; 
Fidelity  Co.  v.  Ballard,  48  S.  W.  Rep.,  1074. 

B.  K.  Ooree  and  Chas.  E.  Lee,  for  appellee. — 1.  A  subject-matter,  a 
life  in  being,  is  essential  to  the  validity  of  every  contract  of  life  in- 
surance.   The  policy  by  its  express  terms  provides  that  it  is  not  to  be 
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eflfective  unless  countersigned  and  delivered  in  Chicago.  Dickey  having 
died  before  such  counter-signature,  the  contract  never  became  eflfective. 
16  Anu  and  Eng.  Ency.  Law  (2d  ed.),  p.  847;  Connecticut  Mut.  Life 
Ins.  Co.  V.  Rudolph,  45  Texas,  454;  Coker  v.  Atlas  Ins.  Co.,  31  S.  W. 
Rep.,  703;  Cohen  v.  Mutual  Res.  Fund  Ins.  Co.,  28  Fed.  Rep.,  705; 
Misselhorn  v.  Mutual  Res.  Fund  Ins.  Co.,  30  Fed.  Rep.,  545;  Paine 
V.  Pacific  Mut.  Life  Ins.  Co.,  51  Fed.  Rep.,  689;  Giddings  v.  N.  W. 
Life  Ins.  Co.,  102  U.  S.,  108,  109 ;  L.  C.  P.,  Bk.  26,  p.  92 ;  Whiting 
V.  Massachusetts  Ins.  Co.,  37  Am.  Rep.,  317;  Mutual  Life  Ins.  Co.  v. 
Young,  90  U.  S.,  85;  L.  C.  P.,  152;  Steinle  v.  New  York  Life  Ins.  Co., 
81  Fed.  Rep.,  489;  Jacobs  v.  New  York  Life  Ins.  Co.  (Miss.),  15  So. 
Rep.,  639;  Neohistadt  v.  Mutual  Life  Ins.  Co.,  115  Fed.  Rep.,  81; 
Newcomb  v.  Prov.  Fund.  Soc.,  38  Pac.  Rep.,  61;  Equitable  Life  Ins. 
Soc.  V.  McElroy,  83  Fed.  Rep.,  631;  Bodger  v.  American  Pop.  Life  Ins. 
Co.,  4  Am.  Rep.,  547;  Pace  v.  Prov.  Savings,  etc.,  113  Fed.  Rep.,  13; 
Dickerson  Adm.  v.  Prov.,  etc.,  Co.,  52  S.  W.  Rep.,  825. 

2.  The  preliminary  negotiations,  evidenced  by  the  application  and 
the  paymaster's  order,  in  no  sense  established  a  contract  of  insurance, 
but,  to  the  contrary,  by  their  own  terms,  show  that  they  constitute  only 
an  offer  on  the  part  of  Dickey  to  take  insurance,  and  they  could  not 
become  eflfective  as  a  contract  until  accepted  by  the  insurance  company, 
and,  death  having  intervened  before  acceptance,  no  contract  was  ever 
completed.  Dickey's  death  revoked  the  oflEer  to  take  insurance,  and 
after  his  death  there  was  nothing  on  which  the  insurance  company  could 
act.  Piedmont,  etc.,  Ins.  Co.  v.  Ewing,  92  U.  S.,  377;  Central  Mut. 
Life  Ins.  Co.  v.  Parham,  80  Texas,  518,  16  S.  W.  Rep.,  316;  Duluth 
V.  Knoxville  Ins.  Co.,  1  S.  W.  Rep.,  689 ;  Fitzmaurice  v.  Insurance  Co., 
84  Texas,  61,  65. 

SPEER,  Associate  Justice. — The  appellant  instituted  this  suit 
against  the  appellee  to  recover  the  sum  of  $2,000  upon  a  policy  of  in- 
surance issued  upon  the  life  of  her  deceased  husband.  The  district 
judge  before  whom  the  case  was  tried,  directed  a  verdict  against  her, 
and  she  has  appealed. 

That  provision  of  the  written  application  for  insurance  which  we  deem 
to  be  material,  is  as  follows.  "Mr.  S.  W.  Gibson,  agent :  I  hereby  apply 
for  insurance  in  the  Continental  Casualty  Company  based  upon  the 
following  statements,  each  of  which  I  warrant  to  be  true,  and  I  agree 
to  accept  the  policy  now  issued  by  the  company  subject  to  all  of  its 
conditions  and  provisions,  and  subject  to  the  charter  and  classifications 
of  risks  of  the  company ;  said  insurance  to  continue  one  year  from  date 
of  said  policy,  and  to  include  accidents  and  health  insurance  for  one 
j'ear  from  said  date;  ...  I  hereby  warrant  each  of  the  above 
answers  to  be  full,  complete  and  true,  and  that  no  statements  were  made 
to  or  by  the  agent  of  said  company  contradictory  thereto.  ...  I 
agree  that  any  order  or  assignment  given  by  me  to  the  company  in  lieu 
of  the  installment  payments  above  stipulated  for,  shall  be  and  form  a 
part  of  my  contract  with  the  company,  and  that  the  company  does  not 
accept  or  incur  any  responsibility  for  the  collection  thereof.  I  under- 
stand that  the  agent  presenting  this  application  has  no  power  to  make 
or  renew  any  contract  of  insurance,  or  to  waive  or  vary  any  part  of 


1905.]       DiOKET  V.  Continental  Casualty  Insueanoe  Co.       201 

this  application.    In  witness  whereof  I  have  hereunto  set  my  hand,  this 
18th  day  of  December,  1902. 

(Sign  here)     "William  S.  Dickey,  Applicant. 
"Signed  and  delivered  in  the  presence  of  S.  W.  Gibson." 

The  material  parts  of  the  assignment  of  wages  executed  at  the  same 
time  are  as  follows:  "Paymaster's  order  for  $61.20,  No.  544075.  In 
lieu  of  payments  provided  in  my  application  for  accident  insurance  in 
the  Continental  Casualty  Company,  I  hereby  assign  to  said  company  the 
sum  of  $61.20  of  my  claim  against  the  Gulf,  Colorado  &  Santa  Fe  Rail- 
way Company  for  services  rendered  and  to  be  rendered  by  me,  due  and 
payable  in  five  monthly  installments,  as  follows:  ...  It  is  under- 
stood and  agreed  that  the  installments  above  provided  for,  respectively, 
shall  provide  for  my  insurance  under  a  policy  to  be  issued  to  me  by 
said  company  and  bearing  even  date  and  number  herewith  for  ratable 
period,  to  wit ;  .  .  .  No  agent  shall  alter  or  waive  any  of  the 
conditions  of  this  order.  .  .  .  Dated  at  Gainesville,  the  18th  day  of 
December,  1902.  Signature,  William  S.  Dickey.  Agent's  name,  S.  W. 
Gibson.'' 

These  instruments  were  executed  by  the  appellee's  agent,  S.  W. 
Gibson,  under  the  following  circumstances:  About  December  1,  1902, 
Gibson  solicited  Dickey  to  take  a  policy  .of  insurance  with  appellee,  and 
it  was  then  agreed  between  them  that  Gibsoxi  could  "go  ahead  and  write 
him  up  for  the  sum  of  $2,000  whenever  the  first  premium  could  be 
taken  out  of  his  January  earnings,"  which  the  evidence  indicates  could 
not  be  done  prior  to  about  December  18.  Gibson  did  nothing  toward 
filling  out  the  application  and  assignment  until  the  morning  of  Decem- 
ber 20,  when  he  went  to  the  railway  yard  office  to  have  Dickey  to  sign 
the  application.  Dickey  was  not  at  the  yard,  and  Gibson,  under  the 
authority  previously  given  him,  filled  out  and  signed  both  the  applica- 
tion and  the  assignment  above  set  out.  These  papers  were  mailed  to 
the  home  office  at  Chicago  at  5  o'clock  p.  m.,  December  20,  and  upon 
them  appellee  issued  its  policy  of  insurance  in  favor  of  appellant  as 
beneficiary  named  in  the  application  for  the  amount  sued  for.  The 
policy  contained  the  following  limitation:  "In  witness  whereof  the 
Continental  Casualty  Company  has  caused  these  presents  to  be  signed 
by  its  president  and  secretary;  but  the  same  shall  not  be  binding  upon 
the  company  unless  countersigned  by  the  policy  writer  and  delivered  at 
the  general  office  of  the  company,  in  the  city  of  Chicago,  State  of 
Illinois."  and  is  endorsed,  "Countersigned,  D.  E.  Dunn,  Policy  Writer, 
at  12  o'clock  noon.  Standard  Time,  December  18,  1902."  A.  S.  Dickey 
died  December  20,  at  10:20  o'clock,  a.  m.  The  actual  date  of  the 
counter  signature  of  the  policy  was  December  27,  1902,  the  policy 
writer,  as  well  as  the  other  officers,  testifying  that  at  .the  time  they 
were  in  ignorance  of  the  fact  of  Dickey's  decease. 

In  determining  whether  or  not  the  court  erred  in  withdrawing  the 
case  from  the  jury,  it  becomes  necessary  to  inquire  if  the  transaction 
culminating  in  the  filling  out  of  the  application  and  assignment  of 
wages  by  Gibson  on  December  20,  constituted  a  complete  contract  of 
insurance.    In  this  connection  it  is  proper,  if  not  necessary,  to  examine 
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a  little  more  in  detail  as  to  the  evidence  bearing  upon  the  question  of 
the  exact  time  of  Dicke/s  death  with  reference  to  the  time  when  the 
application  was  signed  by  Gibson.  The  agent  Gibson  testified  that  he 
took  breakfast  on  that  morning  about  9 :30  and  went  immediately  to  the 
yard  oflSce,  though  he  admitted  he  might  have  stopped  on  the  way  to 
talk  with  some  one.  That  on  reaching  the  yard  office  he  found  from  the 
bulletin  board  that  Dickey  was  out;  that  he  signed  the  application  and 
inserted  the  name  of  the  beneficiary  before  he  left  the  yard  office,  but 
that  he  could  not  say  whether  he  signed  it  right  away  after  he  got  there 
or  whether  he  signed  it  just  before  dinner,  but  he  did  remember  that  he 
signed  the  application  before  he  left  the  yard  office;  that  it  may  have 
been  signed  at  12  o'clock.  He  would  express  no  opinion  as  to  the  time 
when  it  was  signed,  further  than  that  it  was  between  9:30  and  12. 
Pe  testified  that  he  got  the  name  of  the  beneficiary  from  a  man  named 
Burford.  Burford  testified  that  he  got  appellant's  name  for  Mr.  Gibson 
at  the  latter's  request ;  that  he  got  her  name  for  Gibson  after  Dickey's 
,death;  that  he  and  the  agent  Gibson  had  some  conversation  in  which 
they  spoke  about  Mr.  Dickey  having  been  hurt  or  killed  before  he  got 
Jfrs.  Dickey's  name;  that  he  and  Mr.  Gibson  went  to  Mrs.  Dickey's 
house  and  there  obtained  her  name.  This  is  all  there  is  to  be  found  in 
the  record  which  would  enable  a  jury  to  determine  the  date  of  the 
3igning  of  the  application.  From,  this  evidence  we  conclude  that  the 
District  Court  did  right  in  instructing  the  jury  to  return  a  verdict 
,against  the  plaintiff.  The  duty  devolved  upon  her  to  show,  either  a 
liability  upon  the  written  policy  introduced  in  evidence,  or  upon  a  com- 
pleted verbal  contract  of  insurance.  She  failed  in  the  first  instance 
because  of  the  stipulations  of  the  policy  already  quoted,  in  that  the 
deceased  was  not  alive  on  December  27,  when  the  policy  was  counter- 
signed by  the  agent  Dunn.  She  failed  in  the  second  place  because  the 
undisputed  evidence  showed  that  the  deceased  was  dead  even  when  the 
agent  Gibson  signed  the  application  and  assignment.  The  testimony  of 
Gibson  above  set  forth  could  do  no  more  than  raise  a  mere  suspicion, 
or  show  a  bare  possibility,  that  deceased  was  alive  when  the  application 
was  signed.  We  do  not  think  it  amounted  to  such  evidence  as  to 
authorize  the  submission  of  the  issue  to  the  jury.  The  testimony  of 
the  disinterested  witness  Burford  shows  conclusively. that  the  name  of 
the  beneficiary  was  obtained  for  the  agent  after  Dickey's  death.  This 
name  was  obtained  and  inserted  in  the  application,  so  the  agent  testifies, 
))efore  he  left  the  yard  office,  and  there  is  therefore  nothing  to  indicate 
that  the  application  was  signed  before  Dickey's  death.  It  is  needless 
to  announce,  much  less  to  cite  authorities  to  support,  the  proposition 
that  a  contract  of  life  insurance  consummated  after  the  death  of  the 
person  whose  life  constitutes  the  subject-matter  of  the  contract,  is  in- 
valid. It  can  not  be  contended  with  any  show  of  reason  that  there  was 
,any  contract  whatever  prior  to  the  time  when  the  agent  Gibson  signed 
the  application  in  behalf  of  the  deceased.  And  for  the  reason  already 
^hown,  the  contract  could  not  be  consummated  at  that  time. 

Entertaining,  as  we  do,  this  view  of  the  evidence,  it  becomes  Imma^ 
terial  for  us  to  inquire  whether  in  any  event  the  agent,  who  is  shown  to 
have  been  a  soliciting  agent  only,  without  authority  to  make  or  renew 
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contracts  of  insurance,  and  the  limitation  of  whose  authority  appears 
in  the  application  signed  in  behalf  of  deceased,  could  have  made  a 
binding  oral  agreement  for  insurance  with  the  deceased. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


E.  Y.  Brown  v.  S.  A.  Rash  et  al. 

Decided  June  24,  1005. 

1. — ^Komettead — Conveyance  not  a  Legal  Fraud  on  Creditor!. 

Where  R.  purchased  land  and  at  once  occupied  it  with  his  family  as  a 
homestead,  the  fact  that  he  was  insolvent  at  the  time  of  such  purchase  and  on 
that  account  had  the  title  conveyed  to  his  children,  with  only  a  life  estate 
in  himself,  did  not,  as  against  a  subsequent  execution  levy,  aff^  his  right  of 
homestead  in  the  land. 

2. — ^Vendor's  Lien — Subrogation — Judgment. 

Where  a  vendor's  lien  note  was  merged  in  a  judgment  foreclosing  the  lien 
and  plaintiff  purchased  the  note  and  judgment  with  the  understanding  by  all 
parties  that  he  was  to  hold  the  lien  until  the  land  subject  thereto  should  be  con- 
veyed to  him,  a  conventional  subrogation  took  place,  and  the  lien  was  not 
discharged  by  virtue  of  a  conveyance  which,  through  mistake,  conveyed  less 
land  than  was  contemplated  by  the  agreement. 


-Merger — Limitationi. 
The  note  having  been  merged  in  the-  judgment,  the  ownership  of  the  note 
and  the  question  of  whether  it  had  been  barred  by  limitations,  were  imma- 
terial issues  in  an  action  based  on  a  claim  of  subrogation  to  the  judgment  lien. 

Appeal  from  the  District  Court  of  Hood.  Tried  below  before  Hon. 
A.  J.  Hood. 

J.  J.  Hiner,  J.  F.  Henry  and  E.  P.  Brown,  for  appellant. — 1.  The 
court  having  found  that  defendant  Bash  was  insolvent  and  indebted 
to  plaintiff  at  the  time  he  purchased  the  land,  and  had  the  deed  made 
to  his  children,  reserving  only  a  life  estate  in  himself,  such  a  transaction 
was  a  fraud  on  his  creditors  and  the  title  conveyed  to  his  children  was 
subject  to  execution  for  plaintiff's  debt. 

2.  If  the  plaintiff  advanced  to  Long  the  $209  the  amount  of  the 
judgment  or  note  and  Long  delivered  him  the  note  and  the  payees  in  the 
note  and  beneficiaries  therein  transferred  the  same  to  Brown  in  con- 
sideration of  the  $209  the  legal  effect  of  the  transaction  would  be  to 
vest  title  in  Brown  to  the  judgment  and  note  and  subrogate  him  to 
their  rights.  Wahrmund  v.  Merritt,  60  Texas,  24;  Fievel  v.  Zuber, 
67  Texas,  280;  Dillon  v.  Kauffman,  58  Texas,  705;  Park  v.  Kribs, 
24  Texas  Civ.  App.,  650,  657. 

3.  If  the  note  was  not  merged  in  the  judgment,  it  being  secured  by 
a  lien  on  the  land  reserved  in  the  deed,  plaintiff  was  entitled  under  the 
pleadings  in  this  case  to  recover  the  land  and  no  limitation  could  run 
against  such  right  to  recover.  Roosevelt  v.  Davis,  49  Texas,  463 ;  John- 
son V.  Lockhart,  16  Texas  Civ.  App.,  32;  White  v.  Cole,  9  Texas  Civ, 
App.,  277. 
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H.  D.  Payne,  for  appellees. — 1.  An  insolvent  debtor  is  entitled  to  a 
homestead  and  a  creditor  has  no  concern  or  interest  therein,  either  in 
the  way  he  uses  his  homestead  or  the  way  he  may  choose  to  take  the 
title,  and  he  can  not  commit  a  fraud  on  a  creditor  by  his  use  of  such 
exempt  property.  64  Texas,  63,  166;  Story's  Equity,  sec.  367;  26 
Texas,  560;  25  Texas,  113. 

STEPHENS,  Associate  Justice. — This  appeal  is  from  a  judgment 
denying  appellant  recovery  of  two  tracts  of  land  situated  in  Hood 
County,  one  containing  eighty  acres  and  the  other  twenty.  Appellant 
claimed  both  tracts  through  an  execution  sale  made  in  March,  1903, 
under  a  judgment  rendered  the  preceding  January  in  his  favor  against 
S.  A.  Bash,  who  set  up  the  homestead  exemption  as  a  defense. 

Undoubtedly  the  eighty-acre  tract  was  exempt  from  execution  at  the 
date  of  the  levy  and  sale ;  and  as  to  it  we  adopt  the  court's  findings  of 
fact  and  conclusion  of  law. 

It  matters  not  that  S.  A.  Bash  was  insolvent  when  he  purchased  this 
tract  of  land  and  on  that  account  had  had  the  title  conveyed  to  his 
children,  with  a  life  estate  only  in  himself.  This  occurred  long  prior 
to  the  levy,  and  was  followed  by  an  immediate  and  continuous  occupancy 
of  the  land  as  a  home  by  S.  A.  Bash  and  his  said  children  up  to  the 
trial.  If  the  conveyance  to  his  children  be  treated  as  fraudulent  and 
void  as  to  creditors,  that  would  only  have  the  effect  of  placing  the  whole 
title  in  him,  where  it  would  be  completely  covered  by  the  homestead 
exemption. 

The  twenty-acre  tract  was  also  a  part  of  the  homestead',  but  as  to 
it  the  exemption  was  denied  on  the  ground  that  it  was  subject  to  an 
express  vendor^s  lien  when  it  became  a  part  of  the  homestead,  which  lien 
appellant  claimed  to  have  acquired,  and.  sought  in  a  supplemental 
petition  to  foreclose,  alleging  that  he  had  become  the  owner  and  holder 
of  the  original  purchase  money  note.  On  the  other  hand  the  appellees 
alleged  that  appellant  had  paid  off  this  note  and  extinguished  the  lien, 
fmi  further  pleaded  the  statute  of  limitation  against  it.  The  court 
found  from  the  testimony  that  this  note  had  been  merged  in  a  judg- 
pient  rendered  about  April,  1893,  foreclosing  the  lien,  and  that  in  May 
following  appellant  had  paid  off  this  note  and  judgment  at  the  instance 
of  S.  A.  Bash,  with  the  understanding  between  them  and  the  original 
owners  of  the  note  and  judgment  that  he  was  to  hold  the  lien  until  the 
lands  covered  by  it  should  be  conveyed  to  him  by  S.  A.  Bash  and  wife. 
In  pursuance  of  this  understanding  a  conveyance  was  subsequently  made, 
J)ut  it  failed  to  include  the  twenty  acres  in  controversy,  which  omission 
,was  not  discovered  by  appellant  until  several  years  thereafter.  The 
court  also  found,  in  accordance  with  the  plea  of  the  appellees,  that  the 
note  declared  on  was  barred  by  limitation  when  the  superior  title  was 
conveyed  by  the  original  vendors  to  appellant.  There  was  evidence 
tending  to  support  these  findings  of  fact,  although  it  is  plausibly  insisted 
that  the  evidence  failed  to  establish  that  the  note  had  been  merged  in 
a  judgment,  the  record  being  very  unsatisfactory  on  this  issue  of  fact. 

The  following  conclusion  of  law  is  assailed:  "I  further  conclude, 
the  said  note  and  transfer  of  judgment  having  been  taken  simply 
to  secure  the  plaintiff  until  such  time  as  the  defendant  executed  to  him 
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fi  deed  to  the  lands,  that  when  the  defendant  did  execute  the  deed  con- 
veying 111  acres  of  the  land  that  this  constituted  a  discharge  of  the 
vendor^s  lien,  and  the  plaintiflE's  right  of  action,  if  any,  was  for  money 
had  and  received,  or  for  specific  performance  within  a  reasonable  time 
after  the  discovery  of  the  mistake  or  omission  in  said  deed  or  after 
by  the  exercise  of  reasonable  diligence  he  could  have  discovered  the 
^omission  in  said  deed,  and  that  he  can  not  therefore  recover  the  20 
acres  because  of  the  unpaid  purchase  money." 

We  are  inclined  to  the  opinion  that  when  appellant  paid  the  balance 
due  on  the  original  purchase  mjoney  note,  or  the  judgment  foreclosing 
the  vendor's  lien,  if  any  there  was,  with  the  understanding  between  him 
and  the  parties  to  the  note  and  judgment  that  he  was  to  hold  tne  same 
until  the  land  subject  to  the  lien  therein  provided  for  should  be  con- 
veyed to  him,  a  conventional  subrogation  took  place,  and  that  the  lien 
so  acquired  by  appellant  was  not  discharged  by  a  conveyance  of  less 
land  than  was  contemplated  in  that  agreement.  Nothing  short  of  full 
compliance  on  the  part  of  S.  A.  Rash  with  the  agreement  would  entitle 
him  to  a  release  of  the  lien  so  transferred  to  appellant.  The  judgment 
denying  recovery  of  the  twenty  acres  is  therefore  reversed,'  and  inasmuch 
^s  the  case  does  not  seem  to  have  been  fully  developed,  either  in  the 
pleadings  or  the  evidence,  it  will  be  remanded  for  a  new  trial  as  to  aaid 
twenty  acres. 

If  the  note  had  been  merged  in  the  judgment,  as  the  court  found, 
the  issue  tendered  by  appellant  of  ownership  of  the  notes  and  the  issue 
tendered  by  appellee  of  its  being  barred  by  limitation  were  alike  imma- 
terial issues. 

Judgment  affirmed  as  to  the  eighty-acre  tract  and  reversed  and  re- 
pianded  as  to  the  other  tract. 

Affirmed  in  part. 
Reversed  and  remanded  in  part. 


Texas  &  New  Orleans  Railway  Company  v.  A.  G.  Farrington. 

Decided  June  26,  1905. 

1. — ^PleadlBcr — Certainty — ^Itemizingr  Damages — Cattle  Shipment. 

Where  plaintiff  sued  for  damages  by  reason  of  depreciation  in  value  of  his 
cattle  during  transportation  because  of  their  being  kept  in  muddy  pens,  and  also 
by  reason  of  a  fall  in  the  market  price  because  of  delay,  and  the  petition  al- 
leged his  entire  damage  in  a  gross  sum,  an  exception  thereto  on  the  ground  that 
the  damages  were  not  stated  with  sufficient  certainty  should  have  been  sustained. 

2. — ^Evidence— Hearsay — Cattle  Shipment. 

Where  plaintiff  testified  that  he  knew  the  time  it  ordinarily  took  to  trans- 
port cattle  from  the  point  of  shipment  to  destination,  his  further  statement  that 
he  never  accompanied  but  one  shipment  did  not  contradict  his  statement  that 
he  had  personal  knowledge  from  which  he  could  testify  as  to  what  was  the 
length  of  time  ordinarily  required,  and  so  render  his  testimonj  hearsay. 


206  Texas  Civil  Appeals  Repohts,  Vol.  40.  [June, 

3. — Cattle  Shipping  Contract — Connecting  Line  as  Agent. 

A  clause  in  a  contract  of  through  shipment  by  which  the  shipper  agrees 
to  release  the  carrier  from  all  liability  for  delay  after  delivery  to  its  agent  or 
for  delay  in  receiving  the  shipment  after  it  should  be  tendered  to  its  agent, 
does  not  release  the  carrier  from  liability  for  delay  caused  by  the  negligence 
of  its  own  employes,  the  word  "agent,"  as  used  in  such  clause,  clearly  referring 
to  the  connecting  line  to  which  the  initial  carrier  contracted  to  deliver  the 
shipment. 

Appeal  from  the  County  Court  of  Lavaca.  Tried  below  before  Hon. 
C.  J.  Gray. 

Patton  &  Schwartz,  for  appellant. — 1.  Pleadings  must  be  a  state- 
ment of  facts,  in  contradistinction  to  a  statement  of  evidence,  of  legal 
conclusions  and  of  arguments,  and  must  be  such  as  to  specifically '-ap- 
prise the  opposite  party  of  what  will  be  proven  on  the  trial.  Anderson 
Electric  Co.  v.  Cleburne  Water,  Ice  and  Lighting  Co.,  27  S.  W.  Rep., 
505;  Hendrix  v.  Nunn,  46  Texas,  149;  Brown  v.  Mitchell,  75  Texas, 
?,  12  S.  W.  Rep.,  606;  Schneider  v.  Ferguson,  77  Texas,  574;  Beck  v. 
Avondino,  82  Texas,  314 ;  Townes  on  Pleading,  278,  279. 

2.  The  testimony  of  the  witness  Parrington  as  to  the  time  it  should 
take  to  transport  the  cattle  was  hearsay  and  showed  that  the  witness 
was  not  testifying  from  his  personal  knowledge  of  the  facts,  but  solely 
from  information  derived  from  others.  Rosenth&l  v.  Middlebrook,  63 
Texas,  336 ;  Goldf rank  v.  Halff,  26  S.  W.  Rep.,  778 ;  Houston  &  T.  C. 
Ry.  Co.  V.  Burke,  55  Texas,  339;  Gulf,  etc.,  Ry.  Co.  v.  Frost,  34  S. 
W.  Rep.,  168;  Gulf,  etc.,  Ry.  Co.  v.  Baugh,  42  S.  W.  Rep.,  245;  Railway 
Co.  V.  Maddox,  75  Texas,  305. 

PLEASANTS,  Associate  Justice. — ^This  suit  was  brought  by  ap- 
pellee Farrington  against  the  appellant  and  the  San  Antonio  &  Aransas 
Pass  Railway  Company  to  recover  damages  alleged  to  have  been  caused 
by  the  breach  by  the  defendants  of  a  contract  with  him  for  the  ship- 
ment of  two  carloads  of  calves  from  Hallettaville,  Lavaca  County,  Texas, 
to  New  Orleans,  Louisiana.  The  petition  alleges  in  substance  that  the 
San  Antonio  &  Aransas  Pass  Railway  Company  accepted  the  two  cars 
at  Hallettsville,  Texas,  and  agreed  to  safely  and  securely  transport  them 
over  its  road  and  its  next  connecting  line  of  railway,  to  wit,  the  Texas 
&  New  Orleans  Railroad,  from  Hallettsville  to  New  Orleans;  that  the 
defendants  did  not  deliver  them  with  ordinary  care  and  diligence,  nor 
did  defendants  handle  them  with  ordinary  care  and  diligence,  but  they 
"so  negligently  conducted  themselves*'  that  they  were  delayed  an  un- 
usual and  unnecessarily  long  time  between  point  of  shipment  and  des- 
tination, and  the  time  in  making  the  delivery  was  a  long  time  beyond 
the  time  ordinarily  required,  thereby  causing  great  damage  to  plaintiff 
by  reason  of  the  fall  in  market  price  of  the  cattle.  Plaintiff  further 
alleged  that  the  cattle  were  improperly  handled  in  transit  and  negli- 
gently unloaded  at  Alexandria,  a  station  on  line  of  Texas  &  New  Orleans 
Railway  Company,  in  pens  too  small  to  accommodate  said  cattle  and 
give  them  feed  and  rest ;  that  they  were  kept  standing  in  said  pens  in  a 
crowded  condition  and  belly-deep  in  mud  for  a  longer  time  than  nec- 
essary, causing  them  to  deteriorate  in  value  by  reason  of  their  muddy 
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condition  and  shrinkage  in  weight;  that  one  calf  was  killed  in  transit 
on  account  of  negligent  handling. 

Plaintiff  asked  for  damages  in  the  sum  of  five  dollars  per  head  on 
those  actually  delivered  and  ten  dollars  for  the  one  killed  in  transit; 
then  plaintiff  prayed  for  total  sum  of  three  hundred  and  fifty-five 
dollars  damages^  and  that  said  sum  be  apportioned  between  defendants 
as  their  liabilities  may  be  shown  on  the  trial,  and  for  all  costs  of  suit. 

The  defendants  each  filed  separate  answers  on  September  14,  1904, 
in  which  they  demurred  specially  on  the  grounds:  (1)  That  plaintiff 
alleged  a  contract  for  delivering  two  cars  of  calves  over  the  lines  of  the 
said  defendants  to  the  city  of  New  Orleans,  Louisiana,  and  breach  of 
same  by  killing  one  calf  by  negligent  handling  and  injuring  the  others 
five  dollars  per  head  by  detaining  them  in  a  muddy  pen,  and  prays  for 
apportionment  of  damages  between  defendants,  and  failed  to  give  any 
basis  for  said  apportionment  and  did  not  allege  where  and  in  which 
defendant's  possession  or  on  which  line  of  road  the  calves  were  detained 
in  a  muddy  pen  or  where  or  by  which  company  their  injuries  were  caused. 
(2)  That  plaintiff  failed  to  allege  the  length  of  time  the  calves  were 
in  transit ;  what  was  a  reasonable  time  for  transportation  between  points 
of  shipment  and  destination;  how  much  the  calves  were  damaged  by 
being  detained  in  a  muddy  pen,  or  how  much  plaintiff  was  damaged  by 
^  faU  in  prices,  or  to  lay  any  definite  basis  by  which  his  damages,  if 
any,  could  be  determined. 

Defendants  then  answered  by  a  general  denial,  and  then  specially 
pleaded  the  contract  of  shipment  releasing  defendants  from  any  and 
all  liability  for  delay  in  shipping  after  delivery  thereof  to  their  respec- 
tive agents;  that  plaintiff  would  assume  all  risk  of  loss  or  damage  not 
resulting  from  the  proven  negligence  of  defendants  or  their  agents;  that 
defendants  should  not  be  liable,  in  case  of  feeding  or  watering  the  stock, 
for  the  imperfect  discharge  thereof;  that  the  liability  of  each  defendant 
was  limited  to  damages  occurring  on  its  line  of  railway,  and  that  they 
should  not  be  responsible  for  carriage  beyond ;  that  they  each  transported 
said  calves  with  expedition  and  safety  and  due  diligence  and  that  the 
stock  suffered  no  injury,  and  each  prayed  that  plaintiff  take  nothing, 
and  for  costs. 

The  trial  in  the  court  below  without  a  jury  resulted  in  a  judgment  in 
favor  of  plaintiff  against  the  appellant  for  the  sum  of  $200,  and  in  favor 
of  the  San  Antonio  &  Aransas  Pass  Railway  Company  that  plaintiff  take 
nothing  as  against  it. 

The  evidence  shows  that  the  plaintiff,  on  August  19,  1903,  delivered 
to  the  Aransas  Pass  Railway  Company,  at  Hallettsville,  139  calves  for 
shipment  to  New  Orleans.  The  contract  of  shipment  limited  the  lia- 
blity  of  both  the.  initial  and  connecting  carriers  to  loss  or  damage  oc- 
curring on  their  respective  lines.  Under  this  contract  the  calves  were 
taken  by  the  Aransas  Pass  Railway  Company  to  Houston  and  there 
delivered  to  appellant.  The  calves  were  promptly  carried  by  the  Aransas 
Pass  Company  to  Houston  and  were  delivered  to  the  appellant  in  good 
condition.  There  is  evidence  to  support  the  finding  of  the  trial  court 
that  there  was  an  unreasonable  delay  in  the  transportation  of  the  ship- 
ment from  Houston  to  New  Orleans,  and  that  the  market  price  of  the 
calves  at  New  Orleans  on  the  day  they  reached  that  market  was  $200 
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less  than  their  market  value  on  the  day  they  should  have  reached  said 
market,  if  they  had  been  transported  with  reasonable  promptness. 

We  are  of  opinion  that  the  special  exceptions  to  the  petition  on  the 
ground  that  it  fails  to  state  what  amount  of  damages  was  claimed  on 
account  of  the  alleged  fall  in  the  market  price  and  what  amount  by 
reason  of  the  depreciation  in  value  caused  by  the  alleged  negligence  of 
appellant  in  keeping  the  calves  in  a  muddy  pen,  were  well  taken,  and 
the  assignments  of  error  complaining  of  the  ruling  of  the  trial  court 
in  refusing  to  sustain  said  exceptions  should  be  upheld. 

Whenever  the  nature  of  the  cause  of  action  asserted  is  such  that  a 
plaintiff  can  state  with  certainty  the  several  items  which  go  to  make  up 
the  damages  claimed,  the  defendant  is  entitled  to  have  such  itemized 
statement,  and  special  exceptions  pointing  out  such  defect  in  a  petition 
should  be  sustained.  The  plaintiff  in  this  case  could  have  alleged 
specifically  what  amount  of  damages  he  claimed  by  reason  of  the  differ- 
ence in  the  market  value  of  the  calves  on  the  day  they  reached  their 
destination  and  their  market  value  on  the  day  they  should  have  reached 
the  market,  caused  by  the  fall  in  the  market  price  of  calves  of  the  kind 
and  class  which  composed  this  shipment.  The  defendant  was  entitled 
to  this  information  under  the  elementary  rule  which  requires  that 
pleadings  shall  be  as  specific  and  certain  as  the  nature  of  the  case  will 
permit.  Prom  the  allegations  of  this  petition  the  defendant  could  not 
even  guess  what  amount  plaintiff  was  claiming  on  account  of  the 
alleged  fall  in  the  calf  market,  or  what  amount  because  of  the  injury 
to  the  calves  alleged  to  have  been  caused  by  the  negligence  of  the  de- 
fendant. This  information  was  necessary  to  enable  defendant  to  prop- 
erly prepare  its  defense,  and  having  been  called  for  by  special  exceptions 
and  refused  by  the  plaintiff,  defendant  was  not  required  to  offer  any 
proof  to  meet  the  indefinite  and  uncertain  allegations  of  the  petition, 
but  could  stand  upon  its  right  to  have  the  plaintiff  state  specifically 
what  amount  he  was  claiming  under  each  of  his  allegations  of  damage. 

We  think  the  remaining  assignments  of  error  are  without  merit. 
The  testimony  of  the  plaintiff  as  to  the  time  which  it  ordinarily  took 
to  transport  a  car  of  calves  from  Hallettsville  to  New  Orleans  does  not 
show  that  he  was  speaking  from  hearsay.  He  testified  that  he  knew  the 
time,  and  his  further  statement  that  he  never  accompanied  but  one  ship- 
ment does  not  contradict  his  statement  that  he  had  personal  knowledge 
from  which  he  could  testify  as  to  what  was  the  length  of  time  ordinarily 
required  to  make  the  shipment.  He  might  have  gained  his  knowledge 
jFrom  statements  of  defendant's  agents  or  in  other  ways  than  by  actually 
accompanying  shipments. 

The  clause  in  the  contract  of  shipment  by  which  the  shipper  agrees 
to  release  the  carrier  from  all  liability  for  delay  after  delivery  to  its 
agent  or  for  delay  in  receiving  the  shipment  after  it  should  be  tendered 
to  its  agent,  does  not  release  the  defendant  from  liability  for  delay 
caused  by  the  negligence  of  its  own  employes,  and  the  word  "agent"  as 
used  in  this  clause  clearly  refers  to  the  connecting  line  to  which  the 
initial  carrier  contracted  to  deliver  the  shipment. 

Because  of  the  error  of  the  trial  court  in  refusing  to  sustain  the  ex- 
ception to  the  petition  before  discussed,  the  judgment  is  reversed  and 
the  cause  remanded  for  a  new  trial  as  between  the  plaintiff  and  the 
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appellant.    The  judgment  in  favor  of  the  San  Antonio  &  Aransas  Pass 
Railway  Company  is  not  complained  of^  and  is  therefore  undisturbed. 

Reversed  and  remanded. 


Missouri^  Kansas  &  Texas  Railway  Company  of  Texas  v.  Marvin 

A.  Nesbit. 

Decided  June  27,  1905. 

1. — ^Bailroadi — Injury  to  Child  at  CroMlnf — VegUgeaoe. 

Where  a  child  of  four  years  was  running  along  a  much  used  path  parallel 
with  a  railway  track  as  a  train  was  approaching  a  station  at  a  speed  of  four 
or  five  miles  an  hour,  and  just  before  the  engine  reached  a  road  crossing  the 
child  undertook  to  cross  there  and  fell  and  was  run  over,  such  facta  presented 
the  issue  whether  the  engineer,  as  a  reasonably  prudent  person,  should  not  have 
foreseen  that  the  child  would  undertake  to  cross  the  track  and  was  negligent 
in  not  getting  his  train  under  control. 

2. — Same — Vail  at  Proximate  Cause. 

The  court  properly  refused  to  charge,  upon  the  issue  of  proximate  cause, 
that  even  though  the  engineer  was  negligent  in  failing  to  discover  the  child 
or  to  get  the  train  under  control  after  seeing  that  he  intended  to  cross,  yet  if 
the  child  would  have  crossed  safely  had  he  not  fallen,  and  a  reasonably  prudent 
person  would  not  have  foreseen  his  probable  fall,  to  find  for  defendant.  Taking 
into  consideration  the  age  of  the  child,  the  fact  that  he  was  running  and  the 
close  proximity   of  the  moving  train,  there  was  no   such   issue   in   the  case. 

S. — Same — Failure  to  Olye  Croitlng  Slgnali — Charge. 

Where  the  failure  to  blow  the  whistle  or  ring  the  bell  in  approaching 
the  crossing  had,  as  in  this  instance,  no  causal  connection  with  the  accident, 
and  the  charge  in  general  terms  excluded  every  ground  of  recovery  except  the- 
incapacity  of  the  servants  in  charge  of  the  engine  and  the  failure  to  keep  a 
lookout,  it  was  not  reversible  error  for  the  court  to  refuse  to  charge  that  the 
jury  should  not  consider  for  any  purpose  the  failure  to  blow  the  whistle  or 
ring  the  bell,  although  it  would  have  been  better  to  have  given  the  special 
charge  to  that  effect. 

4. — ^Personal  Injury — ^Future  Suffering  as  Element  of  Damage. 

Where  the  injuries  to  a  child  consisted  in  the  loss  of  his  right  leg  and  the 
great  toe  of  his  left  foot,  the  nature  of  the  injuries  presented  the  issue  of  prob- 
able future  physical  suffering,  and  it  was  proper  for  the  charge  to  instruct  that 
the  jury  might  take  into  consideration  *'the  physical  and  mental  suffering 
which  he  has  suffered  or  may  suffer  in  the  future." 

5. — Same — Dimiuithed  Capacity  to  Earn. 

Inability  to  pursue  the  course  in  life  which  the  injured  party  might  have 
pursued  but  for  his  injuries  falls  within  the  category  of  diminished  capacity 
to  labor  and  earn  money,  and  it  is  misleading,  as  allowing  double  damages, 
to  mention  such  inability  in  the  charge  as  an  element  of  damage  additional 
to  and  distinct  from  the  other. 

6. — ^Argument  of  CounseL 

It  is  error  for  counsel  to  state  to  the  jury,  in  an  action  of  damages  for 
personal  injuries,  that  if  the  verdict  is  too  small  it  will  not  be  raised  in  the 
Appellate  Court,  but  if  it  is  too  large  that  court  will  correct  it  by  cutting 
it  down,  and  therefore  if  the  jury  err,  they  should  err  on  the  side  that  can  be 
corrected  by  the  Appellate  Court. 
Vol.  XL.  Civil— 14. 
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Appeal  from  the  District  Court  of  Trinity.    Tried  below  before  Hon.  j 

J.  M.  Smithers. 

T.  S.  Miller,  Bean  &  Nelms  and  Thomas  £  Rhea,  for  lappellant. — 
1.    The  iiction  of  plaintiflE  in  traveling  along  the  pathway  adjacent  to  I 

the  track  on  which  the  train  was  moving  was  not  such  as  to  cause  an  ' 

ordinarily  prudent  man  situated  as  defendant's  employe  to  anticipate 
that  he  would  attempt  to  cross  the  track  immediately  in  front  of  the 
engine  and  in  a  position  of  danger,  and  the  accident,  therefore,  was 
not  the  direct  and  proximate  result  of  the  negligence  charged.  Seale 
V.  Gulf,  C.  &  S.  F.  Ry.  Co.,  65  Texas,  275;  Bush  Electric  Light  Co.  v. 
La  Fevere,  93  Texas,  604;  Texas  &  P.  Ry.  Co.  v.  Bigham,  90  Texas, 
226;  Insurance  Co.  v.  Tweed,  7  Wall.,  44;  Railway  v.  Kellogg,  94  U. 
S.,  469 ;  ScheflEer  v.  Washington,  etc.,  R.  R.  Co.,  105  U.  S.,  249 ;  Chicago, 
etc.,  Ry.  Co.  v.  Elliott,  55  Fed.  Rep.,  950 ;  Berlin  Mills  v.  Crotean,  88 
Fed.  Rep.,  860;  Texas  &  P.  Ry.  Co.  v.  Wood,  28  S.  W.  Rep.,  416; 
Texas  &  P.  Ry.  Co.  v.  Beckworth,  32  S.  W.  Rep.,  348;  Rose  v.  Gulf, 
C.  &  S.  F.  Ry.  Co.,  17  S.  W.  Rep.,  789. 

2.  The  argument  of  plaintiff's  counsel  was  improper,  and  it  was  the 
fluty  of  the  court  to  promptly  rebuke  the  counsel  and  instruct  the  jury 
not  to  consider  the  said  argument.  District  Court  Rules,  38  to  41,  20 
S.  W.  Rep.,  14;  Willis  &  Bros.  v.  McNiel,  57  Texas,  465;  Delk  v.  Pun- 
chard,  64  Texas,  366 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Butcher,  83  Texas, 
316;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jones,  73  Texas,  235;  Belo  v.  Fuller, 
84  Texas,  453;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Wesch,  85  Texas,  600. 

4.  The  charge  of  the  Court  does  not  submit  to  the  jury  any  question 
as  to  whether  or  not  the  plaintiff  will  suffer  physical  pain  in  the  future, 
but  assumes  that  he  will  suffer  such  pain,  and  authorizes  the  jury  to 
£nd  such  sum  of  money  as  will  fairly  compensate  him  for  any  such 
pain.  It  is  fundamental  that  it  is  error  for  the  court  to  assume  that 
physical  pain  will  be  suffered  except  in  those  cases  in  which  the  evidence 
is  uncontradicted  that  he  will  suffer  such  pain.  St.  Louis  S.  W.  Ry. 
Co.  V.  Jackson,  69  S.  W.  Rep.,  89 ;  Houston  &  T.  C.  Ry.  Co.  v.  Willis, 
63  Texas,  318,  327;  Missouri  Pac.  Ry.  Co.  v.  Mitchell,  75  Texas,  77,  80; 
Houston  &  T.  C.  Rv.  Co.  v.  Bird,  48  S.  W.  Rep.,  756;  Curtis  v.  Rochester 
&  S.  Ry.  Co.,  18  N.  Y.,  534;  75  Am.  Dec,  258,  264. 

5.  The  charge  of  the  court  is  calculated  to  confuse  the  jury  and  to 
cause  them  to  allow  damages  twice  for  the  same  loss,  wherein  it  author- 
ized the  jury  to  "take  into  consideration  and  award  him  such  a  simi 
of  money  as  will  fairly  compensate  him  for  .  .  .  the  diminished 
capacity,  if  any,  to  earn  money  and  to  pursue  the  course  of  life  which 
he  might  otherwise  have  done  after  he  shall  have  arrived  at  the  age  of 
twenty-one  years.''  Fordyce  v.  Withers,  20  S.  W.  Rep.,  766,  768 ;  St. 
Louis  S.  W.  Ry.  Co.  v.  Smith,  63  S.  W.  Rep.,  1064,  1067;  San  Antonio 
&  A.  P.  Ry.  Co.  V.  Keller,  32  S.  W.  Rep.,  847 ;  Missouri,  K.  &  T.  Ry. 
,Co.  V.  Hannig,  91  Texas,  347,  350;  Reliance  Textile  &  Dye  Works  v. 
.Mitchell  (Ky.),  71  S.  W.  Rep.,  425;  Sutherland  on  Damages  (3d  ed.), 
sec.  1249;  2  Shear.  &  Red.  on  Neg.  (5th  ed.),  sec.  758;  International 
&  G.  N.  Ry.  v.  Butcher,  12,  Texas  Ct.  Rep.,  115. 

H.  L.  Robb,  Andrews,  Ball  &  Streetm<m  and  Lovejoy  &  Malevinsky, 
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for  appellee. — 1.  The  undisputed  evidence  showed  that  the  plaintiff, 
appellee,  was  in  the  sight  and  observation  of  a  person  on  defendant's 
engine  for  a  distance  of  more  than  two  hundred  feet  approaching  the 
crossing ;  that  any  person  in  the  exercise  of  the  least  degree  of  care  would 
have  stopped  said  engine,  because  he  would  have  anticipated  and  fore- 
seen that  this  child  was  making  for  defendant's  road  crossing,  a  traveled 
highway  leading  to  the  commissary.  Texas  &  P.  Ry.  Co.  v.  Harby, 
675  S.  W.  Rep.,  543 ;  McGrew  v.  Railway,  74  S.  W.  Rep.,  818 ;  Liv- 
ingston V.  Wabash  Ry.  Co.,  71  S.  W.  Rep.,  137;  Railway  v.  West,  36 
S.  W.  Rep.,  101;  Railway  v.  Hewitt,  67  Texas,  475;  Shoemaker  v.  Rail- 
way, 69  S.  W.  Rep.,  990;  Railway  v.  Allen,  80  S.  W.  Rep.,  240;  Railway 
V.  JHammer,  78  S.  W.  Rep.,  708;  Railway  v.  Boozer,  70  Texas,  536; 
Railway  v.  Christian,  27  S.  W.  Rep.,  933;  Meeks  v.  Southern  Pac.  Ry. 
iCo.,  38  Am.  Rep.,  68;  International  &  G.  N.  R.  R.  Co.  v.  Wear,  77  S. 
W.  Rep.,  273;  Gunn  v.  Ohio  River  Ry.,  36  L.  R.  A.,  578;  Roth  v. 
Union  Depot  Co.,  31  L.  R.  A.,  855 ;  Texas  &  P.  Ry.  Co.  v.  0*Donnell, 
68  Texas,  42;  Railway  v.  Moore,  59  Texas,  66;  Railway  v.  Vaughn, 

5  Texas  Civ.  App.,  196. 

2.  There  can  be  two  concurrent  proximate  causes,  and  even  though 
the  fact  that  plaintiff  fell  on  the  track  wa«  one  of  the  proximate  causes 
of  his  injuries,  it  would  not  relieve  the  defendant  if  its  negligence  in 
having  a  blind  engineer  or  one  who  operated  its  engine  negligently, 
also  concurred  in  causing  the  accident.  Railway  v.  Kelly,  80  S. 
.W.  Rep.,  81,  82;  Railway  v.  Kelly,  80  S.  W.  Rep.,  1077;  Gonzales  v. 
City  of  Galveston,  80  Texas,  7;  Railway  v.  Sommers,  78  Texas,  442; 
Railway  v.  Green,  90  Texas,  257. 

3.  The  argument  of  counsel  alleged  by  the  appellant  to  have  been 
improper  did  not  and  could  not  have  affected  the  verdict  of  the  jury 
on  the  issue  of  liability,  and  therefore  no  reversible  error  is  shown  in 
any  event,  unless  the  alleged  improper  argument  could  have  had  effect 
upon  the  issue  of  liability,  and  in  so  much  as  the  verdict  is  inadequate 
and  not  excessive,  it  would  not,  in  any  event,  be  ground  for  reversal. 
Oil  Co.  V.  Hanlon,  79  Texas,  684 ;  Railway  v.  Duelin,  86  Texas,  451 ; 
Railway  v.  Hogan,  88  Texas,  685;  Brown  v.  Perez,  89  Texas,  286; 
Railway  v.  Dalwigh,  56  S.  W.  Rep.,  136 ;  Railway  v.  Smith,  57  S.  W. 
Rep.,  1002;  Railway  v.  Kingston,  68  S.  W.  Rep.,  519.  That  the  verdict 
was  not  excessive:  Railway  v.  Adams,  55  S.  W.  Rep.,  804,  loss,  leg, 
$15,000;  Railway  v.  Hines,  50  S.  W.  Rep.,  624,  loss,  leg,  $18,000; 
Railway  v.  Shelton,  67  S.  W.  Rep.,  653,  verdict,  $35,000;  Railway  v. 
Kelly,  8  Texas  Ct.  Rep.,  702,  verdict,  $30,000;  Williamson  v.  Railway, 
65  N.  Y.  Supp.,  1054,  loss  of  leg,  bov  eleven,  years  old,  $22,500; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Southwick,  30  S.  W.  Rep.,  595;  Gulf,  C. 

6  S.  F.  Ry.  Co.  V.  Younger,  29  S.  W.  Rep.,  950;  Fort  Worth  &  D.  C. 
Ry.  Co.  V.  Lock,  70  S.  W.  Rep.,  457;  Gulf,  C.  &  S.  F.  Rv.  Co  v.  Duvall, 
35  S.  W.  Rep.,  705;  Attaway  v.  Motter,  14  S.  W.  Reip,]  1017;  Prather 
V.  McClellan,  26  S.  W.  Rep.,  658;  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Scott, 
26  S.  W.  Rep.,  999;  Hanna  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,''65  S.  W.  Rep., 
495 ;  Oriental  Hotel  Ass'n  v.  Barclay,  41  S.  W.  Rep.,  125 ;  Western  U. 
Tel.  Co.  V.  Burgess,  60  S.  W.  Rep.,"  1023 ;  Somes  v.  Ainsworth,  75  S. 
W.  Rep.,  839;  Fordyce  v.  Withers,  20  S.  W.  Rep.,  766;  Western  U.  Tel. 
Co.  V.  Teague,  27  S.  W.  Rep.,  958;  Rotan  v.  Maedgen,  59  S.  W.  Rep., 
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586;  Western  U.  Tel.  Co.  v.  Wingate,  25  S.  W.  Rep.,  439;  Houston  & 
T.  C.  Ry.  Co.  V.  Gee,  66  S.  W.  Rep.,  78;  Texas  &  P.  Ry.  Co.  v.  Rea, 
65  S.  W.  Rep.,  1115;  L.  H.  &  St.  Louis  Ry.  Co.  v.  Morgan,  62  S.  W. 
Rep.,  736;  Matthews  v.  Thatcher,  76  S.  W.  Rep.,  66;  Baldwin  v.  Grand 
Trunk  Ry.  Co.,  64  N.  H.,  596 ;  Waterman  v.  Chicago  &  A.  Ry.  Co., 
82  Wis.,  613,  52  N.  W.  Rep.,  247. 

3.  The  amount  of  the  verdict  indicates  that  the  jury  was  probably 
influenced  by  the  improper  argument  of  appellee's  counsel,  and  defend- 
ant's motion  for  new  trial  should  have  been  granted.  Gulf,  C.  &  S. 
P.  Ry.  Co.  V.  Jones,  73  Texas,  235 ;  Galveston,  H.  &  S.  A.  ^v.  Co.  v. 
Kutac,  72  Texas,  643;  Western  U.  Tel.  Co.  v.  Burgess,  60  S.  W.  Rep., 
1023;  St.  Louis  S.  W.  Ry.  Co.  v.  Holmes,  49  S.  W.  Rep.,  659;  Hun- 
stock  V.  Roberts,  65  S.  W.  Rep.,  675;  German  Ins.  Co.  v.  Harper,  67 
S.  W.  Rep.,  755;  Chicago,  R.  I.  &  T.  Ry.  Co.  v.  Musick,  76  S.  W.  Rep., 
221;  Garrity  v.  Rankin,  55  S.  W.  Rep.,  368;  Houston  &  T.  C.  Ry.  v. 
Rhem,  11  Texas  Ct.  Rep.,  41. 

GILL,  Associate  Justice. — On  May  28,  1903,  at  Willard,  in  Trin- 
ity County,  Texas,  Marvin  A.  Nesbit,  a  boy  about  four  years  of  age, 
was  struck  and  injured  by  an  engine  of  appellant  pulling  a  passenger 
train  at  a  public  road  crossing,  and  to  recover  damages  therefor  this 
suit  was  instituted  in  his  behalf  by  his  father,  as  next  friend.  The 
negligence  alleged  against  the  defendant  was,  first,  a  failure  of  its 
employes  in  charge  of  the  engine  to  keep  proper  lookout  and  discover 
plaintiff  in  time  to  avoid  the  accident;  and,  second,  that  the  plaintiff 
had  in  its  employ  in  charge  of  said  engine  an  engineer  and  fireman 
who  were  incapacitated  to  keep  a  proper  lookout  and  hear  signals  or 
warnings  given,  in  that  the  fireman  was  partially  deaf  and  the  engineer 
partially  blind.  The  defendant  pleaded  the  general  issue.  A  trial 
was  had  and  verdict  and  judgment  rendered  in  favor  of  plaintiff  in 
the  sum  of  $15,000.  From  this  judgment  the  railway  company  has 
appealed. 

In  view  of  the  disposition  we  have  made  of  the  cause  and  of  the 
nature  of  the  assignments  we  shall  consider,  it  is  unnecessary  to  set 
out  the  facts  at  length.  The  minor,  a  child  about  four  years  old, 
was  running  along  a  much  used  path  parallel  with  the  railway  track 
just  as  appellant's  passenger  train  was  approaching  one  of  its  stations. 
The  speed  of  the  train  was  four  or  five  miles  an  hour.  Just  before 
the  engine  reached  a  road  crossing  the  child  undertook  to  cross  the 
track  at  the  crossing,  fell,  and  was  run  over  by  the  engine.  The  child 
could  have  been  seen  by  the  engineer  for  some  distance  before  it 
reached  the  crossing,  and  the  evidence  presents  the  issue  whether  a 
reasonably  prudent  person  would  not  have  foreseen  that  the  child 
would  undertake  to  cross  the  track. 

Without  stating  the  facts  more  fully,  we  express  the  opinion  that 
the  evidence  presents  the  issue  of  liability  upon  the  grounds  alleged. 
We  therefore  overrule  the  assignments  addressed  to  the  refusal  of  the 
-trial  court  to  instruct  a  verdict  for  defendant. 

Under  the  eighth  assignment  appellant  complains  of  the  refusal  of 
the  trial  court  to  charge  on  the  issue  of  proximate  cause,  and  to 
instruct  the  jury  that  even  though  the  engineer  was  negligent  in  fail- 
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iDg  to  discover  the  approach  of  the  child  or  to  get  his  train  under 
control  after  seeing  that  he  intended  to  cross,  yet  if  the  child  would 
have  crossed  safely  and  without  injury  had  he  not  fallen,  and  a 
reasonably  prudent  person  would  not  have  foreseen  his  probable  fall, 
to  find  for  defendant.  The  charge  was  properly  refused.  Taking  into 
consideration  the  age  of  the  child,  the  fact  that  he  was  running  and 
the  close  proximity  to  the  moving  engine,  we  think  there  was  no  such 
issue  in  the  case. 

There  was  evidence  admitted  without  bbjection  that  the  whistle  was 
not  blown  nor  the  bell  rung  in  approaching  the  crossing.  This  was 
not  complained  of  as  a  ground  of  recovery,  nor  so  submitted  in  the 
charge.  The  failure  in  these  respects  had  no  causal  connection  with 
the  accident.  The  court  in  general  terms  excluded  every  ground  of 
recovery  except  those  specifically  submitted,  but  refused  a  requested 
charge  advising  the  jury  that  they  should  not  consider  for  any  pur- 
pose the  failure  to  ring  the  bell  or  sound  the  whistle.  Of  this  appel- 
lant complains.  We  would  not  reverse  upon  the  point  because  we  be- 
lieve the  main  charge  precluded  all  danger  to  appellant  from  the  im- 
material evidence  and  that  the  jury  were  not  misled.  We  are  in- 
clined to  think,  however,  the  special  charge  should  have  been  given. 

Appellant  complains  of  the  following  charge  on  the  measure  of 
damages:  "You  are  instructed  that  in  the  event  you  find  in  favor 
of  the  plaintiff,  in  estimating  the  actual  compensatory  damages  to 
which  he  is  entitled,  you  may  take  into  consideration  and  award  him 
such  a  sum  of  money  as  will  fairly  compensate  him  for  the  physical 
and  mental  suffering  which  he  has  suffered  or  may  suffer  in  the  future, 
and  the  diminished  capacity,  if  any,  to  earn  money  and  pursue  the 
course  of  life  which  he  might  otherwise  have  done  after  he  shall  have 
arrived  at  the  age  of  twenty-one  years.  You  must  not  allow  him  any- 
thing for  diminished  earning  capacity  during  the  period  of  his  min- 
ority, for  that  would  belong  to  his  father,  if  to  any  one,  awarding 
him  as  a  whole  only  such  a  sum  of  money  as  the  present  cash  value 
of  which  would  be  actual  compensation  for  the  injuries,  if  any,  sus- 
tained.''    . 

Two  objections  are  urged  against  the  charge:  first,  that  it  is  upon 
the  weight  of  evidence  in  assuming  that  the  plaintiff  will  suffer  pain 
in  the  future;  and  second,  its  terms  are  misleading  and  tended  to  in- 
duce the  jury  to  allow  double  damages. 

As  a  result  of  the  accident  the  minor  lost  his  right  leg  about  four 
inches  below  the  knee;  lost  the  great  toe  from  his  left  foot,  and,  in 
addition  to  other  slight  wounds  and  bruises,  sustained  a  deep  scalp 
wound.  At  the  date  of  the  trial  all  his  hurts  were  entirely  healed. 
His  growth  had  not  been  retarded,  and  mentally  he  was  bright  and 
uninjured.  There  is  no  evidence  that  his  injuries  were  of  such  a 
nature  as  to  entail  further  physical  pain.  We  are  inclined  to  think 
the  nature  of  his  injuries  presented  the  issue  of  probable  future  physi- 
cal suffering.  We  think,  however,  it  would  have  been  error  to  assume 
it  as  an  inevitable  consequence.  But  the  charge  is  not  open  to  this 
construction,  hence  the  objection  can  not  be  sustained. 

The  second  objection  is  practically  the  same  as  that  sustained  in 
Railway  v.   Butcher,  12  Texas  Ct.  Rep.,  115.     In  that  case  it  was 
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held,  in  effect,  that  the  inability  to  pursue  the  course  in  life  which  the 
injured  party  might  have  pursued  but  for  his  injuries,  fell  within  the 
catagoryof  diminished  capacity  to  labor  and  earn  money,  and  that  it 
was  misleading  to  mention  it  in  the  charge  as  an  element  of  damage 
additional  to  and  distinct  from  that.  The  charge  held  error  in  the 
case  cited  and  the  paragraph  now  before  us  can  not  be  distinguished 
in  principle.  We  therefore  hold  on  the  authority  of  Butcher's  case, 
supra,  that  it  is  such  error  as  requires  a  reversal  of  the  judgment. 

Counsel  for  appellee  have  filed  a  supplemental  argument  which  is 
an  able  review  of  the  authorities  bearing  upon  the  question,  especially 
of  the  Texas  decisions .  containing  expressions  apparently  inconsistent 
with  the  holding  in  Butcher^s  case,  supra.  We  do  not  follow  counsel 
in  the  review  of  these  cases  because,  if  it  be  conceded  that  they  up- 
hold counsers  contention,  it  would  amount  only  to  an  assault  on  the 
soundness  of  the  last  expression  of  our  Supreme  Court  on  the  ques- 
tion. Whether  the  charge  in  question  would  mislead  a  sensible  jury 
may  be  gravely  doubted.  That  it  is  not  an  accurate  instruction  on  the 
measure  of  damages  we  have  no  doubt. 

In  the  opening  argument  before  the  jury  one  of  the  counsel  for 
appellee  used  the  following  language:  "You  may  give  this  child 
a  verdict  for  $5,000  or  for  $25,000,  and  in  my  opinion  as  a  lawyer 
our  Appellate  Court  would  sustain  either  verdict.  If  you  should  give 
a  verdict  that  is  too  small,  it  would  not  be  raised  up,  but  if  you  give 
a  verdict  that  is  too  large,  the  Appellate  Court  will  correct  it  by  cut- 
ting it  down.  Therefore,  if  you  err,  you  should  err  on  the  side  that 
can  be  corrected  by  the  Appellate  Court." 

On  objection  of  appellant  the  court  interrupted  the  speaker  and 
stated  that  an  exception  had  been  taken,  whereupon  counsel  continued 
as  follows:  "I  am  not  going  to  make  any  mistake,  and  I  will  state 
that  it  is  primarily  your  duty  to  assess  the  damages  in  this  case  in 
accordance  with  the  charge  of  the  court  and  the  evidence,  but  while 
this  is  true,  if  you  make  a  mistake  and  allow  him  too  much,  the 
Appellate  Court  will  correct  it." 

This  occurred  in  the  forenoon  and  the  court  made  no  further  effort 
at  that  time  to  correct  it.  In  the  afternoon  another  of  appellee's  counsel 
used  the  following  language :  *^e  do  not  want  any  measly  verdict,  and, 
as  stated  by  my  associate  this  morning,  you  can't  make  a  mistake  by 
giving  too  large  a  verdict,  for  if  you  do  the  Appellate  Court  will  cor- 
rect it." 

The  court,  upon  objection,  rebuked  counsel  and  instructed  the  jury 
orally  not  to  consider  it.  He  thereafter  gave  a  requested  instruction 
to  the  same  effect. 

One  of  the  assignments  of  error  is  addressed  to  these  arguments, 
but  counsel  for  appellee  here  insist  with  evident  sincerity  that  they 
were  not  improper.  Whether,  in  view  of  the  action  of  the  trial  court 
in  undertaking  to  withdraw  it  from  the  jury,  we  would  reverse  the 
judgment  upon  this  ground  alone,  we  need  not  determine,  because  the 
appeal  has  been  disposed  of  upon  other  grounds.  For  a  like  reason 
we  might  ordinarily  allow  the  matter  to  pass  without  comment.  We 
would  probably  have  ignored  it  had  counsel  for  appellee  conceded  its 
impropriety.     But  that  the  error  may  be  repeated  hereafter  is  evident 
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from  the  earnest  insistence  of  counsel  both  here  and  in  the  lower  court 
that  the  language  used  was  both  lawful  and  appropriate.  For  this  reason 
we  take  this  opportunity  to  stamp  it  once  for  all  with  our  unqualified 
disapproval.  In  cases  of  this  sort  involving  elements  of  damage  incap- 
able of  accurate  measurement  in  dollars  and  cents,  the  field  of  the 
jury^s  discretion  is  broad  indeed  and  a  verdict  can  be  disturbed  by 
this  court  as  excessive  only  when  by  its  size,  compared  with  the  injury 
suffered,  it  is  manifestly  the  result  not  of  a  sound  discretion  tem- 
perately exercised,  but  of  passion  and  prejudice.  Appellate  Courts 
may  exercise  the  power  to  require  a  remitter  only  in  those  cases  where, 
in  the  absence  of  the  statute  conferring  the  power,  the  judgment  would 
have  been  reversed  and  remanded  as  excessive. 

It  is  therefore  plain  that  the  power  of  this  court  to  require  a  re- 
mitter in  such  cases  is  not  to  be  considered  in  the  trial  courts  for 
any  purpose.  The  parties  plaintiff  and  defendant  had  the  right  to 
the  untrammelled  judgment  of  the  jury  on  the  question  of  the  amount 
of  damages.  The  task  of  revising  jury  verdicts  in  matters  of  amount 
is  both  difficult  and  delicate,  and  it  ought  not  to  be  rendered  more 
so  by  an  invitation  to  the  jury  to  resolve  all  doubts  in  favor  of  a 
large  verdict,  thus  passing  up  to  the  trial  judge  and  to  this  court  a 
duty  which  is  not  only  primarily,  but  finally  theirs. 

The  court  has  rarely  disturbed  a  verdict  in  amount  except  over  the 
bitter  protest  of  the  winning  party  and  an  eloquent  warning  against 
the  danger  of  encroaching  upon  the  province  of  the  jury  as  the  final 
arbiter  of  the  facts.  What  could  counsel  say  in  this  case  if,  after 
the  matter  has  by  their  own  invitation  been  thus  passed  by  the  jury 
to  us,  should  we  substitute  for  the  verdict  our  own  judgment  as  to 
the  proper  amount  and  it  should  happen  to  be  much  less  than  the 
jury  has  found?  Would  they  not  still  contend  that  the  jury  had  not 
departed  from  their  legitimate  field  of  discretion,  which  we  are  for- 
bidden to  invade?  And  this  though  the  language  complained  of  may 
have  induced  the  jury  to  render  a  verdict  for  $15,000,  instead  of 
$5,000  or  $10,000? 

But  the  conclusive  reason  for  holding  such  argument  reprehensible 
is  that  it  is  impossible  to  determine  the  extent  to  which  a  verdict  may 
be  affected  thereby,  and  the  evil  can  not  therefore  be  cured  by  re- 
quiring a  remitter.  Such  language  is  a  most  insiduous  temptation  to 
a  jury,  and  it  is  doubtful  if  its  effect  can  be  withdrawn  by  any  action 
on  the  part  of  the  trial  court. 

Whether,  therefore,  in  any  case  we  would  hold  the  error  harmless, 
we  do  not  decide. 

For  the  reasons  given  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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J.  N.  Qroesbeck  v.  J.  T.  Evans. 

Decided  June  28,  1906. 

1. — Landlord's  Lien — ^Pleading — ^Ineoniiiteney. 

Where  a  creditor  of  a  tenant  levied  on  certain  rice  grown  on  the  rented 
premises  and  the  landlord  filed  a  claimant's  bond  for  trial  of  the  right  of  prop- 
erty and  alleged  in  his  pleading  that  he  had  a  lien  on  the  rice  and  also  that, 
prior  to  the  lev^,  the  tenant,  in  settlement  of  what  he  was  due  for  rents  and 
advances,  had  transferred  and  delivered  the  rice  to  the  landlord,  there  was  no 
such  inconsistency  as  rendered  the  pleading  bad  on  general  demurrer,  since 
the  landlord,  had.  he  failed  to  show  a  valid  transfer  of  the  rice,  would  still 
have  been  entitled  to  recover  upon  showing  a  valid  lien,  the  rice  having  been 
seized  while  it  was  still  on  the  rented  premises. 

S. — Same— Trial  of  Bight  of  Property. 

The  tenant  had  not  the  right  to  remove  the  rice  until  the  landlord's  lien 
claim  was  satisfied,  and  the  creditor  could  acquire  by  his  levy  no  greater  right 
than  the  tenant  had,  and  as  the  statutory  trial  of  right  of  property  deter- 
mines no  question  except  that  of  the  right  of  possession,  it  was  a  proper  remedy 
for  the  landlord  to  invoke,  although  he  could  not  have  his  lien  foreclosed  in 
that  proceeding. 


-Landlord's  Bight  of  Pouesiion. 

The  landlord  has  not  the  right  of  possession  as  against  the  tenant,  how- 
ever, and  a  levy  upon  the  tenant's  interest  would  be  valid  where  the  crop  is 
not  removed  from  the  premises. 

Appeal  from  the  County  Court  of  Liberty.  Tried  below  before  Hon. 
M.  D.  Raybum. 

Marshall  &  Dabney,  for  appellant. 

E.  B.  Pickett,  Jr.,  for  appellee. 

PLEASANTS,  Associate  Justice.— Appellee,  J.  T.  Evans,  in  a 
suit  brought  by  him  against  J.  D.  Owens  procured  the  issuance  of 
a  writ  of  attachment  and  said  writ  was,  on  November  23,  1903,  levied 
upon  130  sacks  of  rice  claimed  by  appellee  to  be  the  property  of  Ow- 
ens. Appellant  claimed  the  rice,  and  in  due  time  filed  a  claimant's 
affidavit  and  bond  as  required  by  the  statute  for  a  trial  of  the  right  of 
property.  The  appellant  filed  in  the  court  below  quite  a  lengthy  pleading 
setting  out  fully  his  claim  to  the  property  in  controversy.  This  pleading 
alleges  in  substance  that  the  rice  in  question  was  grown  on  appellant's 
farm  in  the  year  1903  by  J.  D.  Owens  who  was  appellant's  tenant 
during  said  year;  that  said  Owens  was  indebted  to  appellant  in  the 
sum  of  $484  for  advances,  tools  and  supplies  furnished  him  by  appel- 
lant to  enable  him  to  make  said  crop  of  rice,  and  that  appellant  ac- 
quired a  landlord's  lien  upon  all  of  the  crop  raised  by  Owens  on  ap- 
pellant's farm  during  said  year  to  secure  said  indebtedness;  that  the 
rice  in  question  had  not  been  removed  from  said  premises  at  the  time 
it  was  levied  upon,  and  that  it  was  subject  to  appellant's  said  lien  and 
was  in  his  possession  at  the  time  of  the  levy.  He  further  alleges  that 
Owens  was  his  tenant  during  the  year  1902  and  became  indebted  to 
him  for  supplies  and  advances  made  to  him  during  said  year  in  the 
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sum  of  $1,900;  that  on  November  19,  1903,  Owens,  in  part  payment 
of  said  indebtedness,  transferred  and  delivered  to  him  all  of  the  rice 
to  which  said  Owens  was  entitled  by  reason  of  the  rental  contract 
between  him  and  appellant  for  the  year  1903.  This  pleading  con- 
cludes as  follows: 

"That  on  the  said  19th  day  of  November,  1903,  the  defendant  took 
possession  of  all  of  the  said  rice  on  said  place,  that  which  had  been 
set  apart  to  defendant,  as  well  as  that  which  had  been  set  apart  to 
said  Owens,  and  that  defendant  became  the  legal  owner  of  all  of  the 
rice  on  said  place,  including  that  rice  on  which  the  attachment  was 
levied  herein,  and  that  defendant  was  in  possession  of  same  on  the 
said  19th  day  of  November  and  continued  thereafter  until  and  includ- 
ing the  23d  day  of  November,  when  the  said  rice  was  seized. 

Defendant  further  shows  the  court  that  the  transfer  and  delivery  to 
him  by  the  said  Owens  of  said  rice  was  in  good  faith  and  was  for 
value  and  was  not  made  for  the  purpose  of  enabling  the  said  Owens 
to  hinder,  delay  or  defraud  his  creditors.  That  in  truth  and  in  fact 
the  amount  of  rice  turned  over,  transferred  and  delivered  to  defend- 
ant by  the  said  Owens  was  greatly  inadequate  in  value  to  pay  the  amount 
of  the  indebtedness  of  the  said  Owens  to  defendant  as  above  set  out, 
and  that  the  said  Owens  is  now  indebted  to  defendant  in,  to  wit,  the  sum 
of  $1,500.  Premises  considered  defendant  prays  that  he  have  judg- 
ment herein  for  the  property  and  for  a  foreclosure  of  his  landlord's 
lien  on  the  same,  and  for  full  and  general  relief  in  law  and  equity, 
for  costs  of  suit,  and  this  he  will  ever  pray.'' 

The  appellee  (plaintiif  in  the  court  below)  filed  a  general  demurrer 
to  the  pleading  of  appellant  above  set  out.  This  demurrer  was  sus- 
tained by  the  trial  judge  and  the  defendant  declining  to  amend  or 
plead  further,  his  claim  was  dismissed  and  judgment  rendered  in  favor 
of  plaintiff  against  defendant  and  the  sureties  on  his  claimant's  bond 
for  the  value  of  the  rice  in  controversy  and  all  costs  of  the  proceedings. 

The  demurrer  should  not  have  been  sustained.  The  pleading  alleges 
that  the  defendant  was  a  lienholder  in  possession  of  the  property  at 
the  time  it  was  levied  upon,  and  further,  that  in  satisfaction  of  said 
lien  indebtedness  the  property  had  been  transferred  and  delivered  to 
defendant.  It  is  evident  that  the  lien  and  the  transfer  of  the  property 
in  satisfaction  of  the  indebtedness  secured  by  such  lien  were  both 
pleaded  so  that  in  case  the  transfer  should  for  any  reason  be  held 
invalid,  the  defendant  might  still  establish  his  right  to  recover  the 
property  by  showing  that  he  was  in  possession  and  had  a  valid  lien 
thereon  at  the  time  of  the  levy.  There  is  no  such  uncertainty  or  in- 
consistency in  the  pleading  as  would  render  it  bad  when  assailed  by  a 
general  demurrer.  As  against  a  general  demurrer  all  intendments 
are  in  favor  of  the  pleader.     (Townes  on  Pleading,  .p.  304.) 

The  facts  alleged  by  the  defendant,  if  true,  entitled  him  to  recover 
the  property.  If  he  should  fail  to  show  a  valid  transfer  of  the  rice 
to  him  by  Owens,  he  would  still  be  entitled  to  recover  upon  showing 
a  valid  lien  thereon  and  that  he  was  in  possession  at  the  time  the 
levy  was  made.  (Blanton  v.  Langston,  60  Texas,  149;  White  v.  Ja- 
cobs, 66  Texas,  464 ;  Willis  Bros.  v.  Thompson,  85  Texas,  307 :  Oshorn 
V.  Koenigheim,  67  Texas,  95;  Buckley  v.  Lancaster,  40  S.  W.,  631.) 
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We  know  of  no  case  in  which  the  question  has  been  expressly  de- 
cided, but  we  are  of  opinion  that  the  crop  of  a  tenant  who  is  indebted 
to  his  landlord  for  rents,  supplies  or  advances  must  be  considered  in 
the  possession  of  the  landlord  so  long  as  it  remains  upon  the  rented 
premises.  The  statute  expressly  prohibits  the  tenant  from  removing 
any  of  the  crop  from  the  rented  premises  without  the  consent  of  the 
landlord  until  all  amounts  due  the  landlord  for  rents,  supplies  and 
advances  have  been  paid.  (Rev.  Stats.,  art.  3108.)  A  creditor  of  a 
tenant  by  a  levy  upon  the  tenant's  crop  could  acquire  no  higher  or 
superior  right  in  the  crop  than  that  possessed  by  the  tenant  at  the 
time  of  the  levy,  and  as  between  a  creditor  who  had  levied  upon  the 
crop  while  it  was  on  the  rented  premises  and  the  landlord  who  held 
a  statutory  lien  upon  the  crop,  in  an  action  for  a  trial  of  the  right 
of  property  the  landlord  should  prevail. 

If  the  value  of  the  tenants  interest  in  the  crop  exceeds  the  indebted- 
ness due  the  landlord,  this  excess  could  be  reached  by  a  garnishment 
proceeding  against  the  landlord,  or  a  levy  could  be  made  under  the 
statute  by  giving  notice  to  the  landlord  (Rev.  Stats.,  art.  2292),  but 
the  possession  of  the  landlord  can  not  be  disturbed  until  his  lien  has 
been  satisfied.  It  is  well  settled  that  in  an  action  of  this  kind  the 
priority  of  liens  will  not  be  determined,  the  only  question  that  can  be 
determined  in  such  action  being  that  of  the  right  of  possession  of  the 
property.  (Railway  v.  Smith,  55  Texas,  266.)  Such  being  the  scope 
of  the  action,  appellant  could  not  have  his  landlord's  lien  foreclosed 
in  this  proceeding,  and  his  prayer  asking  for  that  relief  was  subject 
to  exception.  If  the  prayer  for  foreclosure  be  stricken  out,  the  re- 
mainder of  the  pleading  is  sufficient  to  entitle  appellant  to  maintain 
his  claim. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  remanded. 


supplemental  opinion. 

In  our  opinion  in  this  case  filed  at  a  former  day  of  this  term  in 
discussing  the  right  of  a  creditor  of  a  tenant  to  levy  upon  and  take 
from  the  rented  premises  crops  grown  thereon  by  the  tenant,  we  make 
the  following  statement: 

*^^e  know  of  no  case  in  which  the  question  has  been  expressly  de- 
cided, but  we  are  of  opinion  that  the  crop  of  a  tenant  who  is  indebted 
to  his  landlord  for  rents,  supplies  or  advances  must  be  considered  in 
possession  of  the  landlord  so  long  as  it  remains  upon  the  rented 
premises." 

This  language  is  too  broad,  and  if  taken  literally  is  an  erroneous 
statement  of  the  law.  All  that  we  intended  to  hold,  as  is  shown  by 
the  opinion  when  read  as  a  whole  and  applied  to  the  facts  of  the 
case,  was  that  the  landlord  had  such  possessory  rights  in  the  crop  as 
would  entitle  him  to  prevent  its  removal  from  the  premises  by  a 
creditor  of  the  tenant  under  a  writ  of  execution,  and  to  maintain  an 
action  for  the  trial  of  the  right  of  property  in  order  to  have  the 
property,  if  so  removed,  returned  to  the  premises.  The  landlord  has 
no  right  of  possession  as  against  the  tenant,  and  a  levy  upon  the 
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tenant's  interest  where  the  crop  is  not  removed  from  the  premises 
would  be  valid. 

The  further  expression  in  the  opinion  that  the  creditor  could  reach 
the  tenant's  interest  in  the  crop  by  garnishment  proceedings  is  correct 
only  as  applied  to  the  facts  alleged  in  the  petition,  that  the  tenant  had 
placed  the  crop  levied  on  and  which  had  been  previously  gathered,  in 
the  possession  of  the  landlord  as  security  for  indebtedness  due  him. 
We  deem  it  proper  to  thus  modify  the  expressions  in  the  opinion  above 
referred  to  in  order  that  our  holding  may  not  be  misunderstood. 

Reversed  and  remanded. 


W.  W.  Latham  v.  Mrs.  Mamie  Dawson,  Administratrix. 

Decided  June  28,  1906. 

1. — ^Estates  of  Deeedenti — Bale  by  Sniriylng  Wife  to  Pay  Community  Debt. 
Where  an  administratrix  sued  to  recover  personal  property  of  the  estate 
(that  of  her  deceased  husband)  it  was  no  defense  that  she,  after  the  hus- 
band's death,  had  sold  the  property  to  defendant  in  payment  of  a  community 
debt,  it  not  being  shown  that  defendant  had  a  right  superior  to  that  of  other 
creditors  and  of  the  minor  children  of  the  deceased  or  that  there  was  other 
property  of  the  estate  sufficient  to  pay  creditors  and  provide  for  an  allow- 
ance to  such  children. 

2. — Same. 

The  right  of  the  survivor  to  sell  community  property  for  the  purpose  of 
paying  community  debts  can  not  be  exercised  in  disregard  of  the  rights  of  other 
parties  interested  in  the  community  estate. 

Appeal  from  the  County  Court  of  Houston.  Tried  below  before 
Hon.  Porter  Newman. 

Moore  &  Adams,  for  appellant. — 1.  The  surviving  spouse  has  the 
absolute  legal  right  to  sell  all  or  any  part  of  the  community  property 
to  pay  community  debts,  and  this  being  true,  appellant's  answer  stated 
a  good  defense  against  appellee's  cause  of  action,  and  especially  against 
a  general  demurrer.  Ashe  v.  Youngst,  65  Texas,  635;  Fagan  v.  Mc- 
Whirter,   71   Texas,  567;  Watts,   Guardian,  v.   Miller,   76   Texas,   13. 

2.  It  is  true  that  the  temporary  administratrix  is  entitled  to  the 
possession  of  the  estate  as  it  existed  at  the  death  of  the  intestate; 
but  she  can  not,  as  surviving  wife  of  J.  F.  Dawson,  sell  community 
property  to  pay  community  debts,  as  alleged  in  appellant's  answer,  and 
afterwards,  in  order  to  defeat  the  sale,  qualify  as  temporary  adminis- 
tratrix, and  thereby  dispossess  the  party  to  whom  she  has  sold,  and 
from  whom  she  had  exacted  and  received  a  fair  price  for  the  thing 
sold.  The  title  had  already  legally  passed.  Cage  v.  Tucker's  Heirs, 
37  S.  W.  Rep.,  180,  14  Texas  Civ.  App.,  316;  Cage  v.  Tucker's  Heirs, 

J.  W.  Madden  and  Thos,  B.  Greenwood,  for  appellee. — 1.    Upon  the 
issuance  of  letters  of  administration  on  the  estate  of  J.  F.  Dawson, 
25  Texas  Civ.  App.,  48;  Cruse  v.  Barclay,  30  Texas  Civ.  App.,  211. 
the  administratrix  had  the  right  to  the  possession  of  the  property  sued 
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for,  as  a  part  of  the  estate  as  it  existed  at  the  death  of  J.  F.  Dawson, 
and  it  was  her  duty,  when  so  authorized  by  the  Probate  Court,  to  re- 
cover possession  of  and  hold  said  estate,  in  trust,  to  be  disposed  of  in 
accordance  with  law.  Batts'  Texas  Bev.  Stats.,  arts.  1869,  1696,  1697, 
2230,  2091,  2183,  2093,  2186;  Fisk  v.  Norvel,  9  Texas,  16. 

2.  AH  community  property  is  charged,  in  the  hands  of  the  suviving 
wife,  with  a  statutory  lien,  in  favor  of  the  husband's  creditors,  and  his 
minor  children,  in  the  order  of  priority  fixed  by  statute.  The  surviv- 
ing wife  must  yield  her  possession  to  the  duly  appointed  executor  or 
administrator,  who  is  the  statutory  trustee  to  hold  and  dispose  of  the 
estate  among  creditors,  heirs,  etc.,  as  they  may  be  entitled  under  the 
law,  and  all  persons  dealing  with  the  surviving  wife  "are  charged  with 
notice  of  the  fact  that  such  trustee  may,  within  a  given  time,  be  ap- 
pointed, and  of  his  powers  and  duties,  and  therefore  can  not,  during 
such  time,  be  bona  fide  purchasers,  or  acquire  any  rights  which  will 
prevent  the  execution  of  such  trust.'*  Blinn  v.  McDonald,  92  Texas, 
607,  608,  609;  Templeton  v.  Ferguson,  89  Texas,  56. 

3.  Not  only  abstractly  but  actually,  the  duly  authorized  temporary 
administratrix  is  entitled  to  the  possession  of  the  estate  "as  it  existed 
at  the  death  of  the  intestate.''  Hence  any  sale  by  the  surviving  wife, 
of  property  of  the  estate,  is  of  necessity,  subject  "to  the  right  of  pos- 
session" of  the  administratrix.  A  creditor  can  legally  enforce  payment 
of  his  debt  against  a  decedent  merely  through  administration.  It  is 
idle  to  declare  that  creditors  are  entitled  to  payment  of  community 
debts,  "in  the  order  prescribed  for  the  payment  of  debts  in  other  ad- 
ministrations," and  yet  say  that  one  creditor  can  withhold  property 
from  administration,  under  a  contract  that  he  is  to  be  paid  in  full,  at 
the  expense  of  the  creditors,  holding  claims  of  equal  and  superior 
dignity.  Bev.  Stats.,  arts.  1869,  2230;  Mitchell  v.  DeWitt,  20  Texas, 
299;  Bichardson  v.  Vaughan,  86  Texas,  93. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellee as  temporary  administratrix  of  the  estate  of  J.  F.  Dawson,  de- 
ceased, to  recover  of  appellant  the  possession  of  personal  property,  which 
is  fully  described  in  the  petition  and  alleged  to  be  of  the  value  of  $300, 
and  to  have  belonged  to  the  said  J.  F.  Dawson  at  the  time  of  his  death. 

In  addition  to  a  general  denial  the  defendant's  answer  contains  the 
following  special  plea:  'This  defendant  says:  That  long  before  the 
filing  of  this  suit,  to  wit,  on  September  6,  1904,  the  plaintiff  was  in- 
debted to  this  defendant  in  the  sum  of  $232.40  for  medical  services 
rendered  her  husband  during  his  last  illness,  as  well  as  for  services 
rendered  other  members  of  her  family  by  special  request,  and  that  after 
the  death  of  J.  F.  Dawson  and  after  the  plaintiff  had  left  this  county, 
she  of  her  own  free  will  and  accord  and  by  her  own  voluntary  act,  sold 
and  delivered  to  this  defendant  enough  of  the  hogs  (after  having  sold 
and  delivered  to  him  one  hack  and  harness  for  forty  dollars)  to  be 
gathered  by  defendant  from  the  range  of  Houston  County  at  four  cents 
gross  to  pay  off  and  discharge  the  amount  of  the  indebtedness  due  this 
defendant  by  the  said  estate ;  that  further  by  the  terms  of  said  contract 
this  defendant  was  to  gather  all  the  hogs  running  in  the  range  belonging 
to  the  said  estate,  and  sell  them,  and  after  satisfying  the  balance  due  him 
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on  his  medical  bill  be  was  then  to  pay  the  plaintiff  the  balance  brought 
by  sale  of  the  said  hogs  at  four  cents  per  pound  gross.  That  in  pursu« 
ance  of  said  agreement  he,  at  a  heavy  expense  to  himself,  proceeded 
to  and  did  gather  from  the  range  fifty-one  head  of  the  said  hogs,  and 
had  them  in  his  possession  at  the  time  of  the  levy  herein." 

To  this  pleading  the  plaintiff  presented  the  following  exceptions: 
"Plaintiff  excepts  specially  to  defendant's  original  answer  insofar  as 
defendant  seeks  to  defeat  plaintiff's  right  to  recover  possession  of  the 
property  sued  for,  on  account  of  the  alleged  sale  by  plaintiff  in  her 
individual  capacity,  or  in  her  capacity  as  surviving  widow,  to  defendant, 
of  said  property  upon  the  following  grounds: 

"1.  Because  such  sale,  if  any,  no  wise  affects  plaintiff's  right  to  the 
possession  of  the  property  sued  for  in  her  capacity  as  administratrix 
of  the  estate  of  J.  F.  Dawson,  deceased. 

"2.  Because  under  the  law  the  duly  authorized  temporary  administra- 
trix of  the  estate  of  J.  F.  Dawson,  deceased,  is  entitled  to  the  possession 
of  said  estate  as  it  existed  at  the  death  of  the  said  J.  F.  Dawson,  both 
separate  and  community  property,  regardless  of  any  sales  or  attempted 
sales,  or  other  contracts  or  agreements  by  the  surviving  wife  of  said 
J.  F.  Dawson. 

"3.  Because  no  transfer,  such  as  that  alleged  by  defendant,  can  di- 
vest the  Probate  Court  of  its  jurisdiction  to  administer  the  property 
transferred,  or  attempted  to  be  transferred,  such  jurisdiction  attaching 
to  the  estate  as  existing  upon  the  decedent's  death. 

"4.  Because  any  right  acquired  by  defendant  at  the  alleged  sale  or 
attempted  sale,  if  any,  was  subject  to  the  right  to  possession  of  the 
property  sold  by  the  duly  qualified  administratrix  of  J.  F.  Dawson's 
estate. 

"5.  That  the  surviving  widow  of  J.  F.  Dawson  had  no  authority  to 
deal  in  any  way  with  the  property  of  the  said  estate,  so  as  to  prejudice 
the  rights  of  other  creditors,  nor  in  prejudice  of  the  rights  of  the  minor 
children  to  their  allowance." 

These  exceptions  were  sustained  by  the  court  below,  and  from  a  judg- 
ment in  favor  of  plaintiff  the  defendant  prosecutes  this  appeal. 

The  only  question  presented  for  our  determination  is  whether  the 
trial  court  erred  in  sustaining  plaintiff's  exceptions  to  defendant's 
answer  before  set  out.  We  think  the  exceptions  were  properly  sus- 
tained. The  right  of  the  survivor  to  sell  community  property  for  the 
purpose  of  paying  community  debts  can  not  be  exercised  in  disregard  of 
the  rights  of  other  parties  interested  in  said  community  estate.  While 
such  a  conveyance  would  pass  the  title  as  against  the  adult  heirs  of  the 
deceased  husband,  it  could  not  affect  the  right  of  creditors  of  the 
estate  to  subject  the  property  to  the  payment  of  their  claims,  nor  the 
right  of  the  minor  children  of  the  deceased  to  subject  it  to  their  claim 
for  allowance.  It  would  be  contrary  to  the  express  provision  of  our 
probate  laws  to  hold  otherwise  and  thus  permit  the  survivor,  if  she 
saw  fit,  to  appropriate  all  of  the  property  of  the  estate  to  the  payment 
of  one  creditor  and  leave  nothing  for  the  satisfaction  of  others  who 
were  equally  entitled  to  have  the  property  of  the  estate  subjected  to  the 
payment  of  their  claims.  (Sayles'  Civ.  Stats.,  arts.  1869,  1697,  2091, 
2186,  2230;  Fisk  v.  Norvell,  9   Texas,   16;  Mitchell  v.  DeWitt,  20 
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Texas,  299;  Wesley  v.  Sullivan,  92  Texas,  37;  Bleim  v.  McDonald,  92 
Texas,  607.) 

The  answer  of  appellant  sets  up  no  facts  showing  any  right  in  the 
property  superior  to  that  of  the  other  creditors  or  of  the  minor  children 
of  the  deceased,  and  does  not  show  that  there  is  other  property  of  the 
estate  suiRcient  to  pay  the  other  creditors  and  provide  for  an  allowance 
for  the  said  minor  children.  The  sale  by  Mrs.  Dawson  passed  the  title 
to  her  interest  in  the  property,  and  any  portion  of  it  which  she  was 
shown  to  be  entitled  to  have  set  aside  to  her  in  the  administration  of 
the  estate  might  have  been  held  by  appellant,  but  the  answer  sets  up 
no  facts  showing  that  she  was  entitled  to  have  any  of  the  property  in 
controversy  set  aside  to  her  free  of  the  claims  of  creditors  or  of  the 
minor  children  of  the  deceased. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
aflSrmed  and  it  is  so  ordered. 

Affirmed. 


B.  I.  Sparks,  Beceiver,  et  al.  v.  Crescent  Lumber  Company  et  al. 

Decided  June  28,  1905. 

1. — Laborer's  Lien — ^Hauling  With  Teamt. 

Parties  engaged  in  hauling  logs  with  their  own  teams  for  a  mill  company 
for  a  fixed  price  per  1,000  feet  were  not,  where  the  contract  did  not  disclose 
what  part  of  the  consideration  was  earned  by  the  use  of  the  teams,  separately 
from  their  labor,  entitled  to  a  preferred  lien  under  the  statute  giving  laborers 
a  first  lien  for  labor  and  service  performed  in  any  mill,  manufactory,  etc. 
Sayles'   Civ.    Stats.,  art.    SSGSa,   Gen.    Laws   1897,  p.  218. 

2. — Same — Time  of  Filing  Claim. 

The  provision  of  the  statute  that  "all  wages,  if  service  is  by  agreement 
performed  by  the  day  or  by  the  week,  shall  be  due  and  payable  weekly,  or  if 
by  the  month  shall  be  due  and  payable  monthly,"  did  not  debar  day  laborers 
from  contracting  that  their  wages  should  be  due  and  payable  on  the  lOth  of 
the  succeeding  month,  and  hence  the  filing  of  their  claims  within  30  days 
from  such  due  date  was  sufiicient  to  fix  the  lien  as  being  within  30  days  after 
the  indebtedness  had  "accrued."     Sayle's  Civ.  Stats.,  arts.  3393b,  3393c. 

8. — Same — ^Property  Subject  to  Lien — Mill  and  Machinery. 

Under  the  terms  of  the  statute  giving  the  laborer's  lien  on  all  products, 
machinery  tool  fixtures  and  appurtenances  .  .  .  and  all  things  of  what- 
soever character  that  may  be  created  in  whole  or  in  part  by  the  labor  of  such 
person  "or  necessarily  connected  with  the  performance  of  such  labor  or  service 
which  may  be  owned  by  the  employers,"  the  lien  will  attach  to  a  sa^vmill  as 
well  as  the  machinery  therein.     Sayles'  Civ.  Stats.,  art.  3393a. 

Appeal  from  the  District  Court  of  Galveston.  Tried  below  before 
Hon.  Geo.  E.  Mann,  Special  Judge. 

Maco  &  Minor  Stewart,  for  appellant. — Persons  engaged  with  their 
own  wagons  and  teams  in  hauling  logs  at  a  contract  price  of  $3  per  thou- 
sand were  not  entitled  to  a  lien.  The  statute  by  its  express  terms  is  con- 
fined to  laborers  working  in  an  office,  store,  saloon,  hotel,  shop,  mine, 
quarry,  manufactory  or  mill  of  any  character  and  to  farm  laborers. 
Those  persons  engaged  in  hauling  logs  were  not  in  the  performance 
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• 
of  any  service  in  any  mill  or  factory.  There  is  no  provision  of  the 
statute  under  which  these  log  contractors  could  claim  a  lien.  Sayles' 
Rev.  Stats.,  art.  3339a;  Rogers  v.  Dexter,  etc.,  Ry.  Co.,  85  Maine,  372, 
27  Atlantic  Rep.,  257,  21  L.  R.  A.,  528;  Balch  v.  Railway,  46  N.  Y. 
(1  Sickles),  524. 

The  lien  provided  by  the  Act  of  1897  extends  only  to  those  rendering 
personal  service,  and  it  does  not  include,  and  should  not  be  extended 
to  include,  the  services  of  teams.  Article  3312,  with  respect  to  railroads, 
specifically  provides  for  a  lien  for  moneys  owing  for  the  services  of 
laborers  and  teams.  The  Act  of  1897  does  not  contain  any  such  pro- 
vision. "In  neither  case  is  the  labor  performed  by  the  team  that  of  a 
laborer."  Balch  v.  New  York,  etc.,  Railroad  Co.,  46  N.  Y.,  524  (1 
Sickles). 

Davis  £  Davis,  for  appellees. — ^The  court  did  not  err  in  rendering 
said  judgment,  because  the  Act  of  May  25,  1897,  was  enacted  for  the 
benefit  of  the  laborers,  and  is  to  be  given  a  liberal  construction  to  ac- 
complish the  end  to  which  the  same  was  enacted.  By  the  terms  of  the 
Act  a  substantial  compliance  therewith  is  all  that  is  required  to  fix 
the  laborers'  rights.  The  pay  day  of  the  mill  being  monthly,  the 
10th  of  each  month,  the  debt  did  not  accrue  until  that  time,  and  the 
filing  of  the  claim  within  thirty  days  after  the  debt  accrued  was  a 
compliance  with  the  letter  and  spirit  of  the  law  and  fixed  the  lien. 
Cash  V.  Bank,  2  Texas  Ct.  Rep.,  201,  26  Texas  Civ.  App.,  109,  110. 

GILL,  Associate  Justice. — The  Darlington-Miller  Lumber  Compa- 
ny, a  corporation,  sued  the  Crescent  Lumber  Company,  also  a  corpora- 
tion, to  recover  upon  certain  notes  and  accounts  and  for  foreclosure  of 
liens  securing  them.  A  receiver  was  prayed  for,  and  B.  I.  Sparks  was 
duly  appointed. 

A  number  of  persons  holding  claims  as  laborers  against  the  de- 
funct corporation  intervened  for  the  enforcement  of  their  claims, 
and  asserted  liens  on  the  sawmill  and  planer  under  the  Act  of  1897. 
Interveners  Dowdle  and  Crain  asserted  claims  earned  under  a  contract 
for  hauling  logs  by  their  own  labor  with  their  own  teams,  to  be  paid 
$3  per  thousand  feet  of  logs  hauled  by  them.  Interveners  Barnett, 
Olgin,  Bates  and  Morton  were  employed  in  the  mill  and  planer  by  the 
month  and  performed  services  from  November  1  to  December  13,  1903, 
their  wages  for  the  month  of  November  being  payable  December  10, 
1903,  and  their  wages  for  December  being  payable  January  10,  1904. 
The  others  who  intervened  as  laborers  were  employed  at  a  fixed  price 
per  day,  and  each  employe  received  what  was  called  a  "time  check" 
at  the  end  of  each  day^s  work.  This  time  check  was  in  effect  a  promise 
to  pay  the  sum  for  which  it  was  given  and  was  payable  under  the  con- 
tract on  the  10th  of  the  month  following  its  issuance. 

The  corporation  maintained  what  was  termed  a  commissary  in  which 
merchandise  and  supplies  were  kept  for  sale,  and  the  holders  of  the 
time  checks  could  exchange  them  at  any  time  for  their  agreed  equiva- 
lent in  goods,  but  this  was  optional  with  the  holder.  Those  not  used 
at  the  commissary  or  assigned  to  local  merchants  in  exchange  for  goods 
were  on  the  first  of  the  succeeding  month  exchanged  for  due  bills  pay- 
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able  on  the  10th  of  the  month,  as  aforesaid.  Their  claims  are  for 
labor  performed  between  November  1  and  December  13,  1903.  A 
part  of  the  claims  of  Dowdle  and  Grain,  as  well  as  of  some  of  the  la- 
borers, were  held  by  assignees  who  intervened  for  their  enforcement, 
but  as  no  question  grows  out  of  the  assignments  we  do  not  notice  them 
further.  On  January  4,  1904,  the  statutory  aflBdavit  was  filed  with  the 
lumber  company  and  with  the  county  clerk  in  support  of  each  of  the 
claims  for  the  purpose  of  fixing  the  statutory  lien. 

The  validity  of  the  various  claims  as  just  charges  against  the 
corporation  was  not  questioned,  but  other  creditors  resisted  the  asserted 
liens  on  the  following  grounds:  As  against  the  claims  of  Dowdle, 
Grain  and  their  assignees  it  was  contended  that  they  did  not  come  with- 
in the  purview  of  the  statute  because  the  amounts  were  earned  under 
contract,  rather  than  employment,  and  the  statute  gives  no  lien  for 
the  value  of  the  use  of  teams.  As  against  all  the  day  laborers*  claims 
for  liens  it  was  contended  that  the  affidavits  were  not  filed  in  time. 
As  against  all  the  claims  for  liens  it  was  contended  that  under  the 
terms  of  the  statute  they  did  not  attach  to  the  mill  and  planer. 

On  the  agreed  facts  as  stated  above  the  trial  court  overruled  the 
objections,  gave  the  interveners  judgment  for  the  several  amounts 
claimed,  and  held  that  each  of  the  claims  was  secured  by  the  preference 
lien  provided  by  the  statute.  The  receiver  has  appealed  and  repeats 
here  the  contentions  made  in  the  court  below. 

The  material  parts  of  the  statute  under  which  the  liens  are  asserted 
are  as  follows:  'Whenever  .  .  .  any  laborer  .  .  .  may  labor 
or  perform  any  services  in  any-  .  .  .  mill  ...  by  virtue  of 
any  contract  or  agreement,  ...  in  order  to  secure  the  payment 
of  the  amount  due  by  such  contract  or  agreement  .  .  .  the  .  .  . 
employes  shall  have  a  first  lien  upon  all  products,  machinery,  tools, 
fixtures,  appurtenances,  goods,  wares,  merchandise,  chattels,  or  thing 
or  things  of  whatsoever  character  that  may  be  created  in  whole  or  in 
part  by  the  labor  of  such  person  or  necessarily  connected  with  the 
performance  of  such  labor  or  service  which  may  be  owned  by  .  .  . 
the  aforesaid  employers."     Rev.  Stats.,  art.  3339a. 

Article  3339b  provides  that:  '^Whenever  any  .  .  .  employer 
.  .  .  shall  fail  or  refuse  to  make  payment  as  hereinafter  provided 
in  this  chapter  .  .  .  said  operative  ...  or  laborer  who  shall 
have  performed  services  of  any  character  shall  make  .  .  .  dupli- 
cate accounts  of  such  service  .  .  .  and  present  ...  to  the 
aforesaid  employer  .  .  .  one  of  said  duplicate  accounts  within  thir- 
ty days  after  said  indebtedness  shall  have  accrued.  The  other  of  said 
duplicate  accounts  shall  within  the  time  herein  above  prescribed  be  filed 
with  the  county  clerk.  ...  A  compliance  with  the  foregoing  re- 
quirements shall  be  necessary  to  fix  .  .  .  the  lien.**  Article  3339c 
provides:  "All  wages  if  service  is  by  agreement  performed  by  the  day 
or  by  the  week  shall  be  due  and  payable  weekly,  or  if  by  the  month 
shall  be  due  and  payable  monthly.**    .     .     . 

Under  these  provisions  the  appellant  contends  that  the  claims  of 
Dowdle,  Grain  and  their  assignees  are  not  secured  by  a  lien  because 
the  statute  applies  to  laborers,  and  Dowdle  and  Grain  were  not  laborers 
under  any  proper  definition  of  that  term.    We  are  of  opinion  the  con- 
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tention  is  sound.  The  word  laborer  means  one  who  labors  with  his 
hands  for  wages  and  does  not  include  one  who  contracts  for  the  hauling 
of  lumber  with  his  wagon  and  team  at  a  fixed  price  per  thousand  feet 
of  lumber  hauled.  Railway  Co.  v.  Matthews,  75  Texas,  94;  18  Enc. 
of  Law,  p.  72.  He  may  be  more  properly  termed  a  contractor,  and  his 
remuneration  fixed  at  a  round  sum  per  thousand  feet  includes  the  serv- 
ices of  himself  and  team,  the  contract  not  disclosing  what  part  of  the 
consideration  is  earned  by  the  use  of  his  team  considered  separately 
from  his  own  labor.  It  is  also  true  that,  unlike  contracts  for  personal 
services,  he  could  have  substituted  another  for  himself,  or  hired  other 
hands  and  teams  without  doing  violence  to  his  contract.  The  statute 
does  not  provide  a  lien  for  the  hire  of  his  team  and  the  contract  fur- 
nishes no  means  of  separating  the  value  of  his  labor  from  the  hire  of 
the  team.  That  feature  of  the  judgment  is  therefore  reversed  and 
judgment  here  rendered  decreeing  ihat  the  Dowdle  and  Grain  claims, 
whether  held  by  them  or  their  assignees  are  unsecurd  by  the  statutory 
lien. 

Against  the  laborers  who  were  operating  under  contracts  for  monthly 
salaries  the  point  is  not  made  that  they  did  not  file  their  accounts  in 
time.  But  as  against  those  whose  compensation  was  fixed  at  so  much 
per  day  it  is  contended  that  at  least  a  part  of  their  claims  accrued 
more  than  thirty  days  before  January  4,  1904,  by  force  of  the  pro- 
visions of  article  3339c,  supra.  The  question  turns  upon  the  fact 
inquiry  as  to  whether  they  were  day  laborers.  That  their  agreed  com- 
pensation was  a  fixed  sum  per  day  does  not  of  itself  control  the  nature 
of  their  employment.  Their  salaries  were  payable  in  cash  monthly 
on  the  10th  day,  and  under  the  terms  of  their  contract  they  could  not 
effectively  demand  payment  sooner.  The  fact  that  they  had  the  option 
to  sign  their  time  checks  for  goods  or  to  exchange  them  at  the  company's 
store  for  merchandise  does  not  alter  this  feature  of  their  contract.  They 
were  entitled  under  their  contract  and  under  the  statute  (article  3339c) 
to  payment  in  current  money,  and  they  were  certainly  free  to  contract 
as  to  the  due  date.  This  being  true  their  claims  accrued  not  earlier 
than  December  10,  and  the  accounts  filed  January  4  thereafter  were 
in  ample  time. 

The  contention  of  appellant  that  article  3339c  fixing  a  due  date  for 
the  wages  of  daily  and  weekly  laborers  being  passed  for  the  benefit 
of  other  creditors,  limited  the  right  of  day  laborers  to  agree  on  a  due 
date,  is  without  merit.  There  is  nothing  in  its  terms  which  forbids 
the  right  to  contract  as  to  a  due  date  or  imposes  upon  such  a  con- 
tract the  penalty  of  forfeiture  of  the  lien.  The  lien  itself  is  predicated 
upon  a  contract  and  presupposes  the  right  to  make  it.  If  they  contract 
to  be  paid  at  the  end  of  each  day,  then  for  the  purpose  of  fixing  the 
lien  the  time  shall  be  computed  from  the  end  of  the  week.  If  the  pay- 
ment is  contracted  to  be  paid  at  the  end  of  each  week  the  time  is  com- 
puted from  the  contract  due  date.  So  of  employment  by  the  month. 
It  is  thus  apparent  that  the  last  cited  article  was  enacted  to  free  the 
day  laborer  of  the  necessity  of  computing  the  time  from  the  close  of 
each  day's  work. 

The  contention  that  the  statute  was  not  designed  in  any  case  to 
Vol.  XL.  Civil— 1& 
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confer  upon  all  mill  operatives  a  lien  on  the  mill  and  machinery  in  which 
the  labor  is  performed  is  perhaps  a  question  of  some  difficult}-,  due 
largely  to  the  confused  and  ambiguous  language  of  article  3339a.  But 
we  are  fairly  convinced  that  in  a  case  of  this  nature  the  mill  and  ma- 
chinery is  subject  to  the  lien.  The  mill  was  a  sawmill.  The  product 
of  the  laborers'  work  was  sawed  lumber.  This  was  also  the  product  of 
the  mill,  for  it  could  not.be  produced  except  as  a  joint  result  of  the 
labor  and  the  mill.  The  article  gives  the  lien  upon  tools,  machinery 
and  appurtenances  necessarily  connected  with  the  performance  of  the 
work.    The  mill  and  fixtures  come  within  these  provisions. 

Except  as  above  indicated  the  judgment  is  in  all  things  affirmed. 

Affirmed. 

Writ  of  error  refused. 


L.  H.  Paddock  v.  E.  P.  Brat. 

Decided  June  28,  1905. 

1. — Canoellation  of  Deed— ^Tender  of  Consideration — Joint  Pnrehasert. 

Plaintiff,  seeking  cancellation  of  deeds  made  to  defendant  in  settlement  of 
his  supposed  interest  in  property  which  they  had  purchased  jointly,  on  the 
ground  that  defendant  had  no  interest  therein  because  he  had,  under  secret 
contracts  with  the  seller,  received  back  from  him  part  of  the  purchase  price, 
for  making  the  sale,  which  he  had  negotiated  by  representing  that  the  property 
could  not  be  had  for  less  and  inducing  plaintiff  to  make  the  purchase  with 
him,  was  not  bound  to  tender  back  the  part  of  the  consideration  paid  by  de- 
fendant, where  the  latter  had  already  got,  put  of  the  transaction,  under  such 
secret  agreement,  all  he  had  paid,  or  more. 

2. — Same — Piduoiary  Kelation. 

The  relation  of  joint  purchasers  is  fiduciary,  and  one  will  not  be  per- 
mitted  to   acquire   a   secret'  advantage    in   the    purchase   over   his   associates. 

8. — ^Frand — Kepresentations  of  Fact. 

A  representation,  made  as  an  inducement  to  plaintiff  to  enter  into  a  joint 
purchase  of  property  with  defendant,  that  it  could  not  be  had  for  less  than  a 
certain  sum,  when  defendant  knew  that  it  could  be  bought  for  less  and  had 
an  agreement  with  the  seller  to  pay  him  back  the  difference  for  making  the 
sale,  was  a  material  misrepresentation  of  existing  facts,  and  not  of  mere  opinion. 

4. — dnestion  of  Fact — ^Peremptory  Instruction. 

Plaintiff's  right  to  recover  being  dependent  on  his  claim  that  defendant 
was  a  joint  purchaser  with  him  of  certain  property,  and  therefore  standing  in 
a  fiduciary  relation,  which  he  had  abused  by  secret  agreements  with  the  seller, 
a  peremptory  instruction  to  find  for  the  plaintiff  was  unwarranted  where  the 
evidence  was  sufficient  to  raise  an  issue  as  to  whether  he  purchased  for  himself 
alone,  or  jointly  with  defendant,  which  it  is  here  held  to  do. 

Appeal  from  the  District  Court  of  Lamar  County.  Tried  below  be- 
fore Hon.  T.  D.  Montrose. 

Hale,  Allen  &  Dohoney,  for  appellant. — The  alleged  false  and  fraud- 
ulent representations,  viz:  That  appellant  told  appellee  that  he  had 
talked  with  Richards,  and  that  he  would  not  sell  for  less  than  $5,000, 
and  that  there  would  be  a  profit  in  the  property  at  that  price,  and  that 
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he  had  sent  a  messenger  to  Collin  &  Dulaney  and  they  would  not  sell 
for  less  than  $2,000,  are  mere  statements  of  opinions  coneerning  future 
matters  and  transactions,  and  not  such  representations  of  existing  facts 
as  will  constitute  a  cause  of  action  for  deceit;  especially  when  appellee 
dealt  w^ith  the  sellers  himself,  knew  the  property  and  bought  it  on  his 
own  judgment,  and  does  not  show  that  it  was  not  worth  the  price 
paid,  or  that  any  injury  resulted.  Calhoun  v.  Quinn,  21  S.  W.  Rep., 
705;  Blythe  v.  Speake,  23  Texas,  435;  I^mon  v.  Hanley,  28  Texas, 
225;  Jackson  v.  Stockbridsfe,  29  Texas,  398;  Bishop's  Con.  Law,  sees. 
324,  325,  334;  Pollock  on  Torts,  sees.  276,  277. 

Appellant  had  a  right  to  make  the  contracts  alleged,  with  Bichards 
and  Collins  &  Delaney,  for  commissions  for  selling  their  property, 
and  his  failure  to  disclose  same  to  appellee  constitutes  no  cause  of  action, 
in  view  of  the  fact  that  appellee  dealt  with  the  owners  himself  in  buy- 
ing; knew  the  property;  bought  it  on  his  own  judgment;  got  what  he 
bought,  and  does  not  show  that  it  was  not  worth  the  price  paid,  or 
that  any  injury  or  damage  resulted,  and  consequently  the  alleged  con- 
cealments are  of  facts  wholly  immaterial  to  appellee.  Kilboum  v.  Sun- 
derland, 130  U.  S.,  517. 

If  appellee's  petition  shows  any  such  fiduciary  relation  between  himself 
and  appellant,  by  reason  of  their  agreement  to  become  joint  owners 
of  the  Richards  and  Collins  &  Dulaney  lots,  as  would  require  appellant 
to  disclose  his  contracts  and  relations  with  the  sellers,  then  this  would 
not  entitle  appellee  to  rescind  and  recover  the  property  in  controversy, 
but  would  only  entitle  him  to  require  appellant  to  account  for  an 
interest  in  the  profits,  or  commission  received  by  him  from  the  sellers. 

Appellee's  petition  does  not  show  that  he  is  entitled  to  recover  in 
that  he  does  not  offer  to  do  equity  by  returning  the  money  shown  to 
have  been  paid  to  him  by  appellant. 

The  court  erred  in  overruling  defendant's  first  special  exception  to 
that  part  of  the  first  and  sixth  paragraphs  of  said  petition,  alleging 
certain  false  representations,  because  such  representations,  to  wit,  that 
Richards  would  not  take  less  than  $5,000  for  his  property,  and  that  the 
property  could  be  sold  at  an  early  date  for  a  good  profit,  and  that  Col- 
lins &  Dulaney  would  not  take  less  than  $2,000,  are  mere  opinions,  and 
not  statements  of  past  facts  or  transactions,  and  plaintiffs  petition 
shows  that  in  buying  the  property  he  dealt  with  the  owners  of  the  prop- 
erty himself,  and  bought  on  his  own  judgment. 

The  court  erred  in  overruling  defendant's  second  special  exception  to 
the  third  paragraph  of  said  petition,  because  said  paragraph  states  no 
cause  of  action,  and  the  concealment  alleged  is  not  of  material  facts; 
that  is,  that  defendant  had  a  contract  with  Richards  by  which  he  was 
to  receive  as  a  commission  all  the  property  should  be  sold  for  over 
$3,500,  which  defendant  failed  to  disclose  to  plaintiff,  it  appearing 
from  said  petition  that  plaintiff  bought  said  lot  from  the  owners  on  his 
ovm  judgment  and  got  what  he  bought,  and  it  not  appearing  that  any 
injury  resulted  from  such  concealment. 

The  court  erred  in  overruling  defendant's  third  special  exception  to 
the  sixth,  seventh  and  eighth  paragraphs  of  said  petition,  because  they 
show  no  cause  of  action,  and  that  part  of  the  eighth  paragraph  that 
alleges  fraudulent  cSncealments,  because  the  alleged  concealment  is  not 
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of  material  facts;  that  is,  that  defendant  had  a  contract  with  Collins 
&  Dulaney  by  which  he  was  to  receive,  as  a  commission  for  selling  the 
property,  all  it  should  bring  over  $1,500,  which  defendant  failed  to 
disclose  to  plaintiff,  it  appearing  from  said  petition  that  plaintiff  dealt 
with  the  owners  of  said  property  himself  in  buying  the  same;  bought 
on  his  own  judgment;  got  what  he  bought,  and  it  not  appearing  that 
any  injury  resulted  from  such  concealments. 

If  appellee  bought  the  Richards  and  Collins  &  Dulaney  property  for 
himself  alone,  and  not  for  himself  and  appellant,  in  violation  of  their 
contract,  then  he  is  not  entitled  to  recover  by  reason  of  the  alleged 
representations  and  concealments.  The  evidence  on  this  question  being 
conflicting,  it  was  error  for  the  court  to  instruct  a  verdict  for  appellee. 

The  alleged  representations  and  concealments,  on  the  part  of  ap- 
pellant, afford  no  cause  of  action  in  the  absence  of  some  relation  im- 
posing trust  and  confidence,  and  the  undisputed  evidence  shows  that 
appellee,  in  buying  the  Richards  and  Collins  &  Dulaney  lots,  bought 
them  for  himself,  and  not  in  pursuance  of  the  agreement  with  appel- 
lant to  buy  jointly. 

Burdett  &  Connor,  for  appellee. — This  was  not  action  for  deceit, 
but  for  cancellation  of  the  two  deeds  made  to  appellant  by  appellee, 
on  the  ground  that  they  were  executed  without  consideration;  and  the 
allegations  in  the  first  amended  petition  show  clearly  that  no  consider- 
ation was  paid  to  appellee  for  said  deeds. 

It  was  not  necessary  to  tender  back  any  money  to  appellant,  since  the 
allegations  clearly  show  that  appellant  received  from  Collins  &  Du- 
laney five  hundred,  dollars  of  the  money  paid  to  them  by  appellee,  and 
that  appellant  received  back  from  Richards  the  same  check  for  fifteen 
hundred  dollars  which  he  had  delivered  to  appellee  for  the  purchase 
price  of  his  share  of  the  Richards  lot,  and  that  appellant  only  paid  to 
appellee  three  hundred  dollars  of  the  money  received  by  him  from  Col- 
lins &  Dulaney.  Hall  v.  Grayson  County  Nat.  Bank,  10  Texas  Ct.  Rep., 
939,  and  authorities  there  cited ;  Cohen  v.  Adams,  13  Texas  Civ.  App., 
118;  Story's  Equity,  sees.  190b,  191,  192,  193. 

The  court  did  not  err  in  instructing  a  verdict  for  appellee,  since  the 
undisputed  evidence  shows  an  agreement  made  between  appellant  and 
appellee  that  appellant  was  to  pay  a  part  of  the  purchase  price  for  each 
of  the  lots,  and  was  to  own  an  interest  in  each,  and  that  he  claimed  an 
interest  in  them  at  the  time  the  deeds  sought  to  be  canceled  were  made, 
when  in  fact  he  had  paid  no  part  of  the  purchase  price  of  either  of  them, 
and  owned  no  interest  therein;  and  his  supposed  interest  in  the  Rich- 
ards and  Collins  &  Dulaney  lots  was  the  only  consideration  for  said 
deeds.     Same  authorities. 

EIDSON,  Associate  Justice. — This  suit  was  brought  in  the  court 
below  by  appellee  against  appellant  to  cancel  two  deeds  executed  by  him 
to  appellant,  upon  the  ground  that  they  were  executed  without  consid- 
eration. Appellee  in  his  petition  alleged,  in  substance,  that  appellant 
proposed  to  him  that  they  jointly  buy  a  certain  piece  of  property  in 
Paris,  Texas,  known  as  the  Richards  Hotel,  stating  that  he  had  a  talk 
with  Richards,  the  ovmer,  and  that  he  would  sell  for  $5,000,  but  that 
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he  would  not  take  less^  and  that  there  would  be  a  profit  in  the  prop- 
erty at  that  price,  and  proposing  that  he  would  pay  $1,500  of  the  pur- 
chase price  and  appellee  the  balance,  they  to  own  the  property  in  those 
proportions,  the  deed  to  be  taken  in  appellee's  name.  That  appellee  ac- 
cepted said  proposition,  and  it  was  agreed  that  he  should  buy  the  lot 
from  Richards  at  $5,000,  provided  it  could  not  be  bought  cheaper; 
that  on  November  6,  1903,  appellee  bought  said  lot  for  $5,000,  $1,500 
of  which  had  been  furnished  by  appellant,  and  took  the  deed  in  his 
name,  the  consideration  being  $1,500  cash,  and  vendor's  lien  notes  for 
$3,500;  that,  at  the  time  of  the  agreement  between  them  to  jointly 
purchase  said  property,  appellant,  unknown  to  appellee,  had  a  contract 
with  Richards  by  which  he  was  to  sell  the  property  for  him,  and  receive 
as  a  commission  all  he  should  sell  for  over  $3,500,  which  was  concealed 
from  appellee,  and  that  Richards  had  promised  appellant  that  he  would 
not  sell  for  less  than  $5,000  to  any  person  appellant  should  send  to 
him  to  buy;  that  after  the  purchase  of  the  Richards  property  appellee, 
still  not  knowing  of  the  relations  and  contracts  between  appellant  and 
Richards,  and  relying  on  appellant's  statements,  made  a  settlement  with 
him,  by  which  he  paid  appellant  $2,000  for  his  supposed  interest  in 
said  Richards  property,  giving  appellant  his  note  for  $600.  and  making 
him  a  deed  to  the  first  lot  in  controversy  at  a  valuation  of  $1,400:  that 
after  the  consummation  of  the  trade  with  Richards,  appellant  was  paid 
by  Richards  $1,500  of  the  money  paid  Richards  by  appellee ;  that  after- 
wards, on  the day  of  November,  1903,  appellant  told  appellee  that 

they  could  buy  a  lot  from  Collins  &  Dulaney,  situated  just  across  the 
street  from  the  Richards  property,  for  $2,000,  and  proposed  that  they 
buy  the  lot  jointly,  appellant  to  pay  $500  of  the  purchase  price  and  ap- 
pellee the  balance,  the  price  to  be  $2,000,  to  which  appellee  agreed; 
that  appellant  stated  that  he  had  sent  a  messenger  to  Collins  &  Du- 
laney, and  $2,000  was  the  least  they  would  sell  for.  It  was  agreed  that 
appellee  should  buy  the  lot  and  take  the  deed  in  his  own  name,  or  the 
name  of  some  other  person;  that  at  the  time  of  this  agreement  appel- 
lant had  a  contract  with  Collins  &  Dulaney  by  which  he  was  to  sell 
said  lot  for  them  and  receive  as  commission  all  he  should  get  over 
$1,500,  and  that  Collins  &  Dulaney  had  agreed  with  him  that  they 
would  not  sell  for  less  than  $2,000  to  any  person  appellant  should  send 
to  them.  That,  in  pursuance  of  said  agreement,  appellee  bought  said 
lot  from  Collins  &  Dulaney,  and  had  the  deed  made  to  one  Charles  N. 
Priddy,  paying  therefor  $1,000  in  cash  and  Priddy's  note,  secured  by 
vendor's  lien,  for  $1,000,  which  said  note  was  endorsed  by  appellee; 
that  said  Collins  &  Dulaney  paid  over  to  appellant  $500  of  the  amount 
paid  to  them  by  appellee  for  said  lot;  that  on  November  28,  1903,  ap- 
pellee still  not  knowing  that  appellant  was  Collins  &  Dulaney's  agent, 
and  of  the  aforesaid  agreements  between  him  and  them,  had  a  settle- 
ment with  appellant,  by  which  he  deeded  him  the  second  lot  in  con- 
troversy in  consideration  of  appellant's  profit  in  the  Collins  &  Dulaney 
lot,  which  was  agreed  to  be  $400,  the  surrender  of  the  aforesaid  note 
for  $600  and  $300  in  cash  paid  by  appellant. 

Appellant  answered  by  general  demurrer,  special  exceptions  and  gen- 
eral denial.     Appellant's  demurrers  and  exceptions  were  overruled. 

The  case  was  tried  before  a  jury,  and  the  court  instructed  the  jury 
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.    plsintifty  and  judgment  was  rendered  as  prayed 
peremptorily  ^^Jfft  so  found  by  the  jury. 

for  upon  the  »f^^  ^^j  yj/^h  assignments  of  error,  which  are  submitted 
^p/?eii«B^  *  .  y^  ^^  ^g  action  of  the  court  below  in  overruling  his 
together,  ^^'^j.  to  appellee's  first  amended  original  petition,  and  his 
genew  de^.^^  exception  to  said  petition,  which  sets  up  that  the  same 
^^^'^ufficient  in  law,  in  that  the  prayer  of  said  petition  for  cancella- 
r  B  of  the  deeds  and  rescission  of  contracts  alleged  in  said  petition 
does  Dot  entitle  appellee  to  such  relief,  because  he  does  not  tender  back 
the  money  shown  to  have  been  paid  him  by  appellant.    The  relation  of 
joint  purchasers  of  property  is  fiduciary,  in  the  same  general  sense  as 
is  that  of  an  agent  dealing  with  his  principal,  and  one  will  not  be  per- 
mitted to  acquire  a  secret  advantage  in  the  purchase  over  his  asso- 
ciates.    (1  Bigelow  on  Frauds,  sec.  316.)     If  it  is  true,  as  alleged  by 
appellee,  that  he  agreed  ivith  appellant  to  purchase  jointly  with  him 
the  Richards  and  Collins  &  Dulaney  property,  relying  upon  the  repre- 
sentations of  appellant  that  the  former  could  not  be  purchased  for  less 
than  $5,000,  and  the  latter  for  less  than  $2,000,  and  tliat  at  the  time 
appellant  had,  unknown  to  appellee,  a  secret  agreement  and   under- 
standing with  the  respective  owners  of  such  property,  whereby  he  was 
authorized  to  sell  the  Richards  property  at  $3,500  and  the  Collins  & 
Dulaney  property  at  $1,500,  and  to  retain  for  himself  all  over  such 
amounts,  and  the  joint  purchases  of  the  two  tracts  were  made  at  the 
respective  prices  represented  by  appellant,  and  appellant,  unknown  to 
appellee,  received  from  the  respective  vendors  the  excess  over  the  prices 
at  which  he  was  authorized  to  sell  said  property ;  and  appellee,  in  con- 
sideration of  the  supposed  interest  of  appellant  in  the  property  jointly 
purchased,   based   upon   the   supposed    payment   by   appellant   of   the 
amount  agreed  to  be  paid  by  him  in  the  joint  purchase  of  said  prop- 
erty, conveyed  to  him  the  property  the  deeds  to  which  are  sought  to 
be  canceled  by  this  suit,  appellant  having  paid  nothing  for  such  prop- 
erty, appellee  would  be  entitled  to  a  cancellation  of  said  deeds.     Ap- 
pellant's fiduciary  relation  to  appellee  would  not  permit  him  to  acquire 
an  interest  in  the  property  by  virtue  of  the  payment  by  appellee  of  the 
entire  amount  for  which  he,  appellant,  was  authorized  to  sell  the  prop- 
erty.   As  to  appellant,  there  was  no  consideration  upon  which  to  base 
an  acquisition  of  any  interest  in  the  property.     (King  v.  Wise,  43  Cal., 
629;  Barry  v.  Bennett,  45  Cal.,  80;  Willink  v.  Vanderveer,  1  Barber, 
599;  Yoeman  v.  Lasley,  40  Ohio  St.,  190;  Hodge  v.  Twitchell,  33  Minn., 
389.) 

Appellee  alleged  that  Collins  &  Dulaney  paid  to  appellant  $500  of 
the  $2,000  paid  them  by  appellee,  and  that  appellant  had  paid  to  ap- 
pellee only  $300,  in  part  payment  of  the  consideration  of  one  of  the 
tracts  of  land,  the  deed  to  which  is  sought  to  be  canceled  in  this  suit. 
This,  in  connection  with  other  allegations  of  appellee's  petition,  shows 
that  appellant,  after  returning  to  appellee  the  property  involved  in 
this  suit,  will  have  a  profit  of  $200  out  of  the  transaction.  Hence  it 
is  clear  that  it  was  not  necessary  for  appellee  to  tender  back  any  money 
to  appellant  We  are  of  the  opinion  that  appellee's  petition  states  a 
good  cause  of  action,  and  is  not  subject  to  the  general  demurrer  or 
fourth  special  exception  addressed  thereto  by  appellant. 
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Appellant's  second,  third  and  fourth  assignments  of  error  are  over- 
ruled. The  allegations  in  appellee's  petition  that  appellant  repre- 
sented that  Richards  would  not  take  less  than  $5,000  for  his  property, 
and  that  Collins  &  Dulaney  would  not  take  less  than  $2,000  for  their 
property,  are  allegations  of  representations  of  present  existing  facts  at 
the  time  the  representations  were  made,  and  such  facts  were  material 
to  the  matter  of  the  joint  purchase  being  then  proposed  by  appellant, 
and  appellee  was  justified  in  relying  upon  such  representations  being 
true.  In  view  of  the  fiduciary  relation  between  appellant  and  appellee, 
as  joint  purchasers  of  the  property,  the  fact  that  appellant  had  an 
agreement  with  the  owners  of  the  property  that  he  should  have  the 
amount  for  which  the  property  sold  over  the  price  at  which  he  was 
authorized  to  sell  same,  was  a  material  fact,  and  its  concealment  was 
the  concealment  of  a  material  fact. 

Appellant's  eighth  assignment  of  error  complains  of  the  action  of  the 
court  below  in  instructing  the  jury  peremptorily  to  find  for  the  plain- 
tiff, because  the  evidence  is  conflicting  as  to  whether  plaintiff  bought 
the  Bichards  lot  and  the  Collins  &  Dulaney  lot  for  himself  and  de- 
fendant, or  for  himself  alone.  When  the  evidence  is  sufficient  to  raise 
an  issue,  it  must  be  submitted  to  the  jury,  the  trial  being  before  a  jury. 
If  appellee  bought  the  Bichards  and  Collins  &  Dulaney  property,  or 
either  parcel,  for  himself  alone,  and  not  for  himself  and  appellant 
jointly,  in  pursuance  of  the  alleged  agreement,  then  there  was  no  fidu- 
ciary relation  existing  between  him  and  appellant  in  the  purchase  of 
said  property  or  such  parcel  thereof,  upon  which  he  could  hold  appel- 
lant bound  by  or  responsible  for  the  alleged  representations  and  con- 
cealments. Without  intimating  any  opinion  as  to  the  weight  to  be 
given  to  the  testimony,  raising  the  question  as  to  whether  appellee 
bought  said  property,  or  either  parcel  thereof,  for  himself  alone,  or  for 
himself  and  appellant  jointly,  we  are  of  the  opinion  that  there  is  testi- 
mony in  the  record  raising  that  issue,  and  that  same  should  have  been 
submitted  to  the  jury. 

The  appellant,  after  testifying  that  Richards  held  his  property  at 
$3,500,  and  that  he  had  an  understanding  with  him  that  he  could  have 
all  over  $3,500  that  he  could  sell  the  property  for,  and  that  Richards 
would  not  quote  the  property  to  a  buyer  sent  to  him  by  appellant  at 
less  than  $5,000,  testified  as  follows:  "Shortly  after  that  I  saw  Mr. 
Bray,  and  asked  him  if  he  was  still  thinking  of  buying  the  Richards 
property,  and  proposed  that  we  go  in  together  and  buy  it ;  that  I  would 
pay  $1,500,  if  he  would  pay  the  balance,  and  we  could  own  it  in  the 
proportions  paid  by  each.  He  agreed  to  this,  and  it  was  agreed  that  he 
should  do  the  buying,  and  buy  it  at  the  best  price  he  could.  I  told  him 
if  he  bought  it  to  take  the  deed  in  the  name  of  Bray  and  Paddock, 
which  he  agreed  to  do.  The  agreement  was  that  it  was  to  be  a  cash 
transaction,  each  party  to  pay  his  part.  Bray  did  not  say  anything  to 
me  about  making  a  note  for  his  part  of  the  purchase  money  and  en- 
cumbering the  whole  property  with  a  vendor's  lien.  I  gave  Bray  a 
check  for  $1,500  and  he  went  and  made  the  trade.  Before  he  closed 
it,  however,  he  came  back  and  said  Richards  wanted  $6,000,  and  after- 
wards told  me  that  he  had  to  pay  $5,500  for  it.  I  found  out  from  Rich- 
ards that  Bray  had  bought  it  for  $5,000,  and  taken  the  deed  in  his  own 
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peremptorily  to  find  for  plaintiff,  and  judgment  was  rendered  as  prayed 
for  upon  the  verdict  so  found  by  the  jury. 

Appellant's  first  and  fifth  assignments  of  error,  which  are  submitted 
together,  complain  of  the  action  of  the  court  below  in  overruling  his 
general  demurrer  to  appellee's  first  amended  original  petition,  and  his 
fourth  special  exception  to  said  petition,  which  sets  up  that  the  same 
is  insufficient  in  law,  in  that  the  prayer  of  said  petition  for  cancella- 
tion of  the  deeds  and  rescission  of  contracts  alleged  in  said  petition 
does  not  entitle  appellee  to  such  relief,  because  he  does  not  tender  back 
the  money  shown  to  have  been  paid  him  by  appellant.  The  relation  of 
joint  purchasers  of  property  is  fiduciary,  in  the  same  general  sense  as 
is  that  of  an  agent  dealing  with  his  principal,  and  one  will  not  be  per- 
mitted to  acquire  a  secret  advantage  in  the  purchase  over  his  asso- 
ciates. (1  Bigelow  on  Frauds,  sec.  316.)  If  it  is  true,  as  alleged  by 
appellee,  that  he  agreed  with  appellant  to  purchase  jointly  with  him 
the  Richards  and  Collins  &  Dulaney  property,  relying  upon  the  repre- 
sentations of  appellant  that  the  former  could  not  be  purchased  for  less 
than  $5,000,  and  the  latter  for  less  than  $2,000,  and  that  at  the  time 
appellant  had,  unknown  to  appellee,  a  secret  agreement  and  under- 
standing with  the  respective  owners  of  such  property,  whereby  he  was 
authorized  to  sell  the  Richards  property  at  $3,500  and  the  Collins  & 
Dulaney  property  at  $1,500,  and  to  retain  for  himself  all  over  such 
amounts,  and  the  joint  purchases  of  the  two  tracts  were  made  at  the 
respective  prices  represented  by  appellant,  and  appellant,  unknown  to 
appellee,  received  from  the  respective  vendors  the  excess  over  the  prices 
at  which  he  was  authorized  to  sell  said  property;  and  appellee,  in  con- 
sideration of  the  supposed  interest  of  appellant  in  the  property  jointly 
purchased,  based  upon  the  supposed  payment  by  appellant  of  the 
amount  agreed  to  be  paid  by  him  in  the  joint  purchase  of  said  prop- 
erty, conveyed  to  him  the  property  the  deeds  to  which  are  sought  to 
be  canceled  by  this  suit,  appellant  having  paid  nothing  for  such  prop- 
erty, appellee  would  be  entitled  to  a  cancellation  of  said  deeds.  Ap- 
pellant's fiduciary  relation  to  appellee  would  not  permit  him  to  acquire 
an  interest  in  the  property  by  virtue  of  the  payment  by  appellee  of  the 
entire  amount  for  which  he,  appellant,  was  authorized  to  sell  the  prop- 
erty. As  to  appellant,  there  was  no  consideration  upon  which  to  base 
an  acquisition  of  any  interest  in  the  property.  (King  v.  Wise,  43  Cal., 
629;  Barry  v.  Bennett,  45  Cal.,  80;  Willink  v.  Vanderveer,  1  Barber, 
599 ;  Yoeman  v.  Lasley,  40  Ohio  St.,  190 ;  Hodge  v.  Twitchell,  33  Minn., 
389.) 

Appellee  alleged  that  Collins  &  Dulaney  paid  to  appellant  $500  of 
the  $2,000  paid  them  by  appellee,  and  that  appellant  had  paid  to  ap- 
pellee only  $300,  in  part  payment  of  the  consideration  of  one  of  the 
tracts  of  land,  the  deed  to  which  is  sought  to  be  canceled  in  this  suit. 
This,  in  connection  with  other  allegations  of  appellee^s  petition,  shows 
that  appellant,  after  returning  to  appellee  the  property  involved  in 
this  suit,  will  have  a  profit  of  $200  out  of  the  transaction.  Hence  it 
is  clear  that  it  was  not  necessary  for  appellee  to  tender  back  any  money 
to  appellant.  We  are  of  the  opinion  that  appellee's  petition  states  a 
good  cause  of  action,  and  is  not  subject  to  the  general  demurrer  or 
fourth  special  exception  addressed  thereto  by  appellant. 
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Appellant's  second,  third  and  fourth  assignments  of  error  are  over- 
ruled. The  allegations  in  appellee's  petition  that  appellant  repre- 
sented that  Richards  would  not  take  less  than  $5,000  for  his  property, 
and  that  Collins  &  Dulaney  would  not  take  less  than  $2,000  for  their 
property,  are  allegations  of  representations  of  present  existing  facts  at 
the  time  the  representations  were  made,  and  such  facts  were  material 
to  the  matter  of  the  joint  purchase  being  then  proposed  by  appellant, 
and  appellee  was  justified  in  relying  upon  such  representations  being 
true.  In  view  of  the  fiduciary  relation  between  appellant  and  appellee, 
as  joint  purchasers  of  the  property,  the  fact  that  appellant  had  an 
agreement  with  the  owners  of  the  property  that  he  should  have  the 
amount  for  which  the  property  sold  over  the  price  at  which  he  was 
authorized  to  sell  same,  was  a  material  fact,  and  its  concealment  was 
the  concealment  of  a  material  fact. 

Appellant's  eighth  assignment  of  error  complains  of  the  action  of  the 
court  below  in  instructing  the  jury  peremptorily  to  find  for  the  plain- 
tiff, because  the  evidence  is  conflicting  as  to  whether  plaintiff  bought 
the  Bichards  lot  and  the  Collins  &  Dulaney  lot  for  himself  and  de- 
fendant, or  for  himself  alone.  When  the  evidence  is  sufficient  to  raise 
an  issue,  it  must  be  submitted  to  the  jury,  the  trial  being  before  a  jury. 
If  appellee  bought  the  Richards  and  Collins  &  Dulaney  property,  or 
either  parcel,  for  himself  alone,  and  not  for  himself  and  appellant 
jointly,  in  pursuance  of  the  alleged  agreement,  then  there  was  no  fidu- 
ciary relation  existing  between  him  and  appellant  in  the  purchase  of 
said  property  or  such  parcel  thereof,  upon  which  he  could  hold  appel- 
lant bound  by  or  responsible  for  the  alleged  representations  and  con- 
cealments. Without  intimating  any  opinion  as  to  the  weight  to  be 
given  to  the  testimony,  raising  the  question  as  to  whether  appellee 
bought  said  property,  or  either  parcel  thereof,  for  himself  alone,  or  for 
himself  and  appellant  jointly,  we  are  of  the  opinion  that  there  is  testi- 
mony in  the  record  raising  that  issue,  and  that  same  should  have  been 
submitted  to  the  jury. 

The  appellant,  after  testifying  that  Richards  held  his  property  at 
$3,500,  and  that  he  had  an  understanding  with  him  that  he  could  have 
all  over  $3,500  that  he  could  sell  the  property  for,  and  that  Richards 
would  not  quote  the  property  to  a  buyer  sent  to  him  by  appellant  at 
less  than  $5,000,  testified  as  follows:  "Shortly  after  that  I  saw  Mr. 
Bray,  and  asked  him  if  he  was  still  thinking  of  buying  the  Richards 
property,  and  proposed  that  we  go  in  together  and  buy  it ;  that  I  would 
pay  $1,500,  if  he  would  pay  the  balance,  and  we  could  own  it  in  the 
proportions  paid  by  each.  He  agreed  to  this,  and  it  was  agreed  that  he 
should  do  the  buying,  and  buy  it  at  the  best  price  he  could.  I  told  him 
if  he  bought  it  to  take  the  deed  in  the  name  of  Bray  and  Paddock, 
which  he  agreed  to  do.  The  agreement  was  that  it  was  to  be  a  cash 
transaction,  each  party  to  pay  his  part.  Bray  did  not  say  anything  to 
me  about  making  a  note  for  his  part  of  the  purchase  money  and  en- 
cumbering the  whole  property  with  a  vendor's  lien.  I  gave  Bray  a 
check  for  $1,500  and  he  went  and  made  the  trade.  Before  he  closed 
it,  however,  he  came  back  and  said  Richards  wanted  $6,000,  and  after- 
wards told  me  that  he  had  to  pay  $5,500  for  it.  I  found  out  from  Rich- 
ards that  Bray  had  bought  it  for  $5,000,  and  taken  the  deed  in  his  own 
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name^  and  left  me  out,  and  that  he  had  encumbered  the  whole  property 
for  $3,500.  I  went  to  Bray  and  told  him  I  wanted  some  showing  for 
my  money,  that  he  had  used  my  money  and  taken  the  deed  in  his  own 
name — ^had  not  paid  anything  himself,  but  had  encumbered  the  whole 
property  with  a  lien  for  $3,500,  which  was  not  in  accordance  with  our 
agreement.  He  said  he  took  the  deed  in  his  own  name  because  he 
thought  he  could  handle  it  to  better  advantage,  as  I  was  agent  for  the 
railroad  company.  He  then  offered  to  give  me  something  on  the  out- 
side. I  asked  him  what  he  had,  and  he  mentioned  this  property  on 
Xorth  Main  Street.  I  asked  him  what  he  would  take  for  the  house 
and  lot,  and  he  said  $1,400.  I  went  and  looked,  and  told  him  I  thought 
$1,000  would  be  a  big  price  for  it.  We  then  agreed  on  that  price  and 
made  a  settlement.  We  figured  that  I  was  entitled  to  a  profit  of  $100 
on  my  $1,500,  which  would  make  him  due  me  $1,600.  In  settlement 
of  this  he  made  me  a  deed  to  the  North  Main  Street  property,  and  gave 
me  his  note  for  $600  due  in  six  months.'' 

Appellant,  after  testifying  that  Collins  &  Dulaney  hold  their  prop- 
erty at  $1,500,  and  had  given  him  an  option  on  same  at  that  amount, 
and  agreed  not  to  quote  the  price  to  a  buyer  sent  them  by  him  at  less 
than  $^,000,  testified  as  follows: 

"I  then  saw  Bray,  and  told  him  about  the  Collins  &  Dulaney  lot^ 
and  proposed  that  we  buy  it  together^— that  I  would  put  in  $500  if  he 
would  put  in  the  balance,  and  we  would  own  it  in  the  proportions  paid 
by  each.  He  agreed  to  this.  We  agreed  that  Bray  should  go  to  them 
and  do  the  buying,  and  buy  at  the  lowest  figure  he  could.  This  w^as  to 
be  a  cash  transaction,  and  each  was  to  pay  the  money  for  his  part. 
Nothing  was  said  about  buying  it  partly  on  time  and  encumbering  the 
property  with  a  vendor's  lien  for  $1,000.  I  saw  Bray  two  or  three 
times  after  this  and  asked  him  about  the  trade  for  the  Collins  &  Du- 
laney lot,  and  he  said  he  could  not  buy  it — ^that  they  wanted  $2,500  for 
the  lot.  In  the  meantime  I  saw  Mr.  Collins  and  he  first  told  me  that 
they  had  agreed  on  a  trade,  and  that  Bray  had  put  up  $100  to  bind  it 
pending  an  investigation  by  him  of  the  title.  Afterwards  Bray,  having 
again  told  me  that  he  had  not  bought  the  property,  and  could  not  buy 
it,  I  went  to  Mr.  Collins  and  asked  him  about  it,  and  he  said  the  trade 
was  closed;  that  Bray  paid  them  $1,000  cash,  had  the  deed  made  to  one 
Priddy,  and  Priddy  made  a  note  for  $1,000,  which  Bray  had  also  signed, 
and  that  Mr.  E.  S.  Connor  had  taken  up  the  note;  they  paid  me  $500, 
as  per  our  contract.  I  don't  know  Priddy,  had  never  heard  of  him,  and 
certainly  was  not  willing  to  have  my  property  in  his  name.  I  went  to 
Bray  and  asked  him  why  he  had  left  me  out  on  this  deal,  and  he  said 
that  he  had  to  pay  $2,500  for  the  property,  and  he  did  not  think  I 
wanted  in  at  that  figure.  As  he  had  encumbered  the  property  for 
$1,000,  and  had  not  bought  it  according  to  our  agreement,  I  did  not 
insist  on  claiming  an  interest  in  the  Collins  &  Dulaney  lot.  I  had  tried 
to  sell  Bray's  note  for  $600  that  I  had,  and  had  failed  to  do  so.  In 
order  to  get  this  note  paid  I  proposed  to  Bray  to  buy  another  lot  he 
owned  on  North  Main  Street,  adjoining  the  first  one  that  I  had  already 
bought  from  him.  I  asked  him  what  he  would  take  for  it,  and  he  first 
ask^  me  $1,000.  I  offered  him  $900,  to  be  paid  by  surrendering  his 
note  for  $600  and  paying  him  $300  in  cash,  and  we  traded  on  that 
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basis.    I  gave  him  his  note  and  paid  him  $300^  and  he  made  the  deed 
to  me/* 

We  are  of  the  opinion  that  the  testimony  of  appellant  quoted  raised 
the  issue  above  mentioned,  and  thereby  created  a  conflict  in  the  testi- 
mony as  to  the  right  of  appellee  to  recover;  and  that,  therefore,  the 
case  should  have  beisn  submitted  to  the  jury  under  appropriate  instruc- 
tions upon  the  issues  raised  by  the  pleadings  and  the  evidence  of  both 
parties.  (Wallace  v.  Southern  Cotton  Oil  Co.,  91  Texas,  18;  Lee  v. 
International  &  G.  N.  Ry.  Co.,  89  Texas,  588;  Johnston  v.  Drought, 
22  S.  W.  Rep.,  290;  Royall  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  32  S.  W.  Rep., 
186.) 

For  the  error  pointed  out,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


JULY,  1905. 


A.  Kalklosh  v.  J.  Wiley  Bunting. 

Decided  Julj   1,   1005. 

1. — ^Appeal  in  Forma  Panperls — Blsqualifloation  of  Jndsre. 

An  affidavit  by  a  party  desiring  to  appeal  under  the  statute  authorizing 
him  to  do  so,  though  unable  to  pay  costs  or  give  security  therefor,  on  making 
proof  of  his  inability  before  the  trial  court  or  the  county  judge  (Rev.  Stats., 
art.  1401),  can  not  be  made  before  the  county  judge,  who  is  his  counsel  in  the 
litigation,  since  the  act  of  such  judge  in  determining  the  matter  is  judicial, 
and  the  statute  forbids  that  any  county  judge  shall  sit  in  any  case  wherein 
he  may  be  interested  or  shall  have  been  of  counsel  (Rev.  Stats.,  art.  1129), 
and  the  fact  that  there  was  no  actual  contest  as  to  the  affiant's  inability  does 
not  alter  the  case. 

2. — Same — ^Praetloe  on  Appeal — ^AffldaTits — Jnriidlctlon. 

The  question  as  to  appellant's  right  to  appeal  on  the  affidavit  so  made, 
having  risen  after  the  final  judgment  below  and  being  one  which  could  not 
have  been  put  in  issue  in  the  lower  court,  is  properly  raised  in  the  Appellate 
Ck>urt  by  affidavits  showing  the  facts  affecting  its  jurisdiction. 

Appeal  from  the  District  Court  of  Parker.    Tried  below  before  Hon. 
J.  W.  Patterson. 

B.  L.  Stennis,  for  appellant. 

McCall  &  McCall,  for  appellee. 

ON  MOTION  FOR  REHEARING. 

SPEER  Associate  Justice. — From  an  adverse  judgment  in   the 
District  Court  of  Parker  County  A.  Kalklosh  has  attempted  to  appeal 
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to  this  court,  under  the  provisions  of  article  1401  of  the  Revised  Stat- 
utes, which  article  reads  as  follows:  "Where  the  appellant  or  plaintiff 
in  error  is  unable  to  pay  the  costs  of  appeal,  or  give  security  therefor, 
he  shall  nevertheless  be  entitled  to  prosecute  his  appeal;  but,  in  order 
to  do  so,  he  shall  be  required  to  make  strict  proof  of  his  inability  to 
pay  the  costs,  or  any  part  thereof.  Such  proof  shall  be  made  before 
the  county  judge  of  the  county  where  such  party  resides,  or  before  the 
court  trying  the  case,  and  shall  consist  of  the  affidavit  of  said  party, 
stating  his  inability  to  pay  the  costs,  which  affidavit  may  be  contested 
by  any  officer  of  the  court  or  party  to  the  suit,  whereupon  it  shall  be  the 
duty  of  the  court  trying  the  case,  if  in  session,  or  the  county  judge  of 
the  county  in  which  the  suit  is  pending,  to  hear  evidence,  and  to  deter- 
mine the  right  of  the  party  under  this  article  to  his  appeal." 

The  affidavit  provided  for  in  the  foregoing  article  was  subscribed  and 
sworn  to  by  Kalklosh  before  the  county  judge  of  Parker  County  after 
the  adjournment  of  the  District  Court  trying  the  case.  The  county 
judge  at  the  time  was  of  counsel  for  Kalklosh  in  this  litigation,  and  for 
this  reason  we  dismissed  his  appeal  on  a  former  day,  and  the  matter 
■  is  again  before  us  on  motion  for  rehearing,  the  insistence  being  that 
the  fact  that  the  county  judge  was  of  counsel  for  Kalklosh  did  not  dis- 
qualify him  in  the  particular  referred  to.  But  we  see  no  reason  to 
change  our  former  holding.  The  article  under  which  Kalklosh  at- 
tempted to  appeal,  and  which  dispenses  with  the  necessity  of  an  appeal 
bond  in  certain  contingencies,  clearly  requires  that  proof  of  the  appel- 
lant's or  plaintiff  in  error's  inability  to  pay  the  costs  of  appeal,  or  give 
security  therefor,  shall  be  made  either  before  the  county  judge  of  the 
county  where  such  party  resides,  or  before  the  court  trying  the  case. 
It  is  true  that  tlie  affidavit  of  the  party,  in  the  absence  of  a  contest, 
may  be  taken  as  sufficient  proof  by  the  officer  trying  the  issue.  It  may 
be  true  that  such  affidavit  is  necessarily  conclusive.  Notwithstanding 
this,  the  act  of  the  court  in  determining  such  matter  is  a  judicial,  and 
not  a  ministerial,  act,  and,  being  such,  the  proceeding  in  the  present 
case  was  violative,  generally,  of  the  principle  that  a  man  should  not 
act  as  judge  in  his  own  case,  and,  specially,  of  article  1129,  Sayles' 
Civil  Statutes,  providing  that:  "No  judge  of  the  County  Court  shall 
sit  in  any  case  wherein  he  may  be  interested,  or  where  he  shall  have 
been  of  counsel,  or  where  either  of  the  parties  may  be  connected  with 
him  by  affinity  or  consanguinity  within  the  third  degree."  That  there 
was  in  fact  no  actual  contest  instituted  can  not,  we  think,  affect  the 
conclusion  that  the  act  of  the  county  judge  was  a  judicial  rather  than  a 
ministerial  one.  It  has  been  held  that  a  disqualified  judge  can  not 
grant  a  certiorari  to  remove  the  cause  from  a  justice  to  the  County 
Court  (Baldwin  v.  McMillan,  1  White  &  AV.,  C.  C,  par.  515) ;  or  make 
an  order  dismissing  a  cause  for  want  of  prosecution  (Garrett  v.  Gaines, 
6  Texas,  435) ;  or  make  an  order  allowing  to  be  filed  an  information 
for  a  quo  warranto  (State  v.  Burks,  82  Texas,  584;  or  render  a 
judgment  in  the  case  even  by  confession  (Chambers  v.  Hodges,  23 
Texas,  105). 

This  question,  arising  as  it  does  since  the  final  determination  of  the 
cause  in  the  District  Court,  and  being  one  which  could  not  have  been 
put  in  issue  in  that  court,  is  properly  raised  here  by  affidavits  showing 
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the  facts  affecting  our  jurisdiction.     (Nalle  v.  City  of  Austin,  22  S. 
W.  Rep.,  960.) 

For  these  reasons  our  former  ruling  in  dismissing  the  appeal  is  ad- 
hered to,  and  the  motion  for  rehearing  overruled. 

Appeal  dismissed. 


Chicago,  Rock  Island  and  Mexico  Railway  Company  v.  J.  W. 

Harton. 

Decided  July   1,   1905. 

1. — ^Expert  Eyidenoe — Physioian'i  Opinion — ^Personal  Injury. 

Where  a  physician,  the  principal  expert  witness  for  the  injured  party, 
was  asked  on  cross-examination,  "If  a  man  was  injured  a  year  and  a  half 
ago,  and  he  was  for  more  than  a  year  prior  to  the  present  time  seen  doing 
ordinary  farm  work,  and  if  he  looked  to  be  in  a  condition  that  Mr.  Harton 
seems  to  be,  what  would  be  your  opinion  as  to  whether  he  had  suffered  from 
a  fracture  of  the  inner  table  of  the  skull?"  it  was  error  for  the  court  to  sus- 
tain an  objection  thereto  on  the  ground  that  the  question  was-  not  in  the  proper 
form.  The  question  was  competent,  and  the  hypothetical  case  stated  being 
based  on  the  evidence,  the  answer  of  the  witness  was  improperly  excluded. 


-Injury  to  Brain. 

It  was  also  competent  to  further  ask  the  physician  on  cross-examination 
for  his  opinion,  based  on  the  fact  that  the  injured  party  was  doing  farm  work 
for  more  than  a  year  and  seemed  to  be  in  good  health,  as  to  whether  the  injury 
had  affected  his  brain. 

Appeal  from  the  District  Court  of  Dallam.  Tried  below  before  Hon. 
Ira  Webster. 

N.  H.  Lassiter  and  Robt.  Harrison,  for  appellant. 

Del.  W.  Harrington  and  Wallace  &  Lumpkin,  for  appellee. 

CONNER,  Chief  Justice. — This  suit  was  brought  by  appellee 
against  the  Chicago,  Rock  Island  &  Mexico  Railway  Company,  in  the 
District  Court  of  Dallam  County,  Texas,  on  the  29th  day  of  September, 
1903,  to  recover  damages  for  injuries  alleged  to  have  been  sustained  by 
him  on  the  3d  day  of  April,  1903,  while  he  was  in  the  employ  of  the 
appellant  in  its  shops  at  Dalhart,  Dallam  County,  Texas,  in  the  capacity 
of  machinist  helper.  On  the  day  appellee  was  injured  he  was  assisting 
a  machinist  under  whom  he  had  been  assigned  to  work  in  installing  a 
compressed  air  jack.  It  was  alleged  that,  by  reason  of  certain  defects 
in  its  construction,  the  piston  or  plunge  would  not  work  in  the  cylinder 
of  said  air  jack,  and  became  fastened  in  said  cylinder;  that  in  the  ef- 
fort to  withdraw  or  eject  said  piston,  the  agents,  servants  and  employes 
of  the  appellant,  in  a  careless,  unskillful  and  negligent  manner,  turned 
a  heavy  pressure  of  steam  into  said  air  jack,  which  blew  it  to  pieces; 
that  by  reason  of  said  explosion  a  heavy  substance  struck  appellee  on 
the  head,  thereby  fracturing  his  skull,  breaking  his  cheek  bone,  break- 
ing and  crushing  his  nose,  cutting  a  large  ^ash  across  his  chin,  knock- 
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ing  out  one  of  his  teeth,  and  impairing  his  hearing.  It  was  further 
alleged  that  appellee  was  not  conversant  with  the  construction  of  the 
appliances  in  use  by  appellant;  that  he  was  not  warned  of  any  danger; 
that  he  was  in  the  discharge  of  his  duties  at  the  time,  and  that  appel- 
lant was  guilty  of  negligence  in  so  applying  the  steam  and  in  so  fail- 
ing to  warn  him  of  danger.  The  appellant  denied,  generally,  the  alle- 
gations in  appellee's  petition,  and  alleged  that  appellee  was  guilty  of 
contributory  negligence,  and  that  he  assumed  the  risk  of  the  danger. 
The  case  was  tried  on  the  22d  day  of  November,  1904,  and  a  verdict 
and  judgment  was  rendered  for  appellee  in  the  sum  of  $7,500. 

We  think  the  second  and  third  assignments  of  error  must  be  sus- 
tained. 

Dr.  J.  A.  Hedrick,  appellee's  principal  expert  witness,  on  cross- 
examination,  was  asked  the  following  question  by  appellant's  counsel: 
"If  a  man  was  injured  a  year  and  a  half  ago,  and  he  was  for  more 
than  a  year  prior  to  the  present  time  seen  doing  ordinary  farm  work, 
and  if  he  looked  to  be  in  a  condition  that  Mr.  Harton  seems  to  be,  what 
would  be  your  opinion  as  to  whether  he  had  suffered  from  a  fracture  of 
the  inner  table  of  the  skull?"  The  answer  of  the  witness  to  this  ques- 
tion was  excluded  by  the  court  on  appellee's  objection  that  the  ques- 
tion was  not  "in  the  proper  form."  The  following  further  question 
was  also  propounded  by  the  appellant:  "If  Mr.  Harton,  who  was  in- 
jured in  this  way,  has  gotten  up,  and  has  been  doing  farm  work  for 
more  than  a  year,  and  seems  to  be  in  good  health,  I  will  ask  you  whether 
or  not,  in  your  opinion,  his  brain  was  affected  in  any  way  by  that  in- 
jury in  April,  a  year  ago?"  The  answer  to  this  question  was  also  ex- 
cluded by  the  court  on  appellee's  objection  that  the  answer  would  be 
"an  opinion  as  to  the  condition  of  the  plaintiff,  and  that  the  witness' 
opinion  as  to  his  appearance  would  not  be  that  of  an  expert." 

There  was  evidence  tending  to  support  the  facts  stated  in  the  hypo- 
thetical questions  quoted,  and  Dr.  Hedrick  had  testified  that  he  at- 
tended appellee  as  a  physician  immediately  after  his  injury,  and  ex- 
amined his  injuries;  that,  among  others,  as  he  then  diagnosed  it,  he 
found  a  fracture  of  the  skull  at  the  base  of  the  brain,  this  diagnosis 
being  induced  principally  by  flow  of  blood  from  one  of  appellee's  ears; 
that  such  a  fracture  was  very  dangerous,  and  patients  rarely  recovered 
entirely  therefrom;  that  an  injury  of  that  kind  would  materially  affect 
the  physical  condition  of  one  who  had  received  it,  shocking  the  nervous 
system,  and  rendering  the  injured  party  liable  to  epilepsy  and  kindred 
diseases.  He  had  also  stated,  on  cross-examination,  that  he  had  exam- 
ined appellee  about  eighteen  months  before  the  trial,  and  that  he  then 
seemed  to  be  an  entirely  well  man,  and  at  the  time  of  testifying  pre- 
sented that  appearance ;  that  the  skull  consisted  of  an  outer  and  an  in- 
ner table;  that  a  fracture  of  the  outer  table  only  was  not  a  dangerous 
or  permanent  injury.  ITiere  was  also  evidence  tending  to  show  that 
appellee's  other  injuries  were  not  serious,  and  that  for  a  year  or  more 
appellee  had  been  performing  the  ordinary  duties  of  a  farm  laborer. 

In  this  condition  of  the  testimony,  it  seems  to  us  that  it  was  quite 
important  to  appellant  to  show  by  Dr.  Hedrick,  if  it  could  be  done, 
that  his  original  diagnosis  of  the  injury  to  the  skull  was  incompatible 
with  subsequent  developments.     Much  of  his  testimony  in  chief,  tend- 
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ing  to  show  permanent  injury,  was  in  answer  to  hypothetical  questions 
put  to  him  in  behalf  of  appellee.  Appellant  certainly  had  the  right  to 
cross-examine  the  witness  as  to  matter  drawn  out  on  his  examination 
in  chief,  and  was  not  bound  to  accept  as  true  the  facts  as  hypothetically 
stated  in  appellee^s  behalf,  and  we  see  no  reason,  and,  particularly, 
nothing  in  the  form  of  the  questions,  why  appellant  should  not  be 
permitted  to  offer  the  opinion  of  Dr.  Hedrick  on  the  hypothetical  case 
made  by  the  proof,  as  appellant  insisted  it  was.  It  was  for  the  jury  to 
finally  determine  the  true  state  of  the  case  as  made  by  all  of  the  compe- 
tent evidence.  It  seems  hardly  necessary  to  notice  the  objection  that 
the  answer  sought  was  but  an  opinion.  The  witness  was,  as  stated,  in- 
terrogated as  an  expert  by  appellee,  and  it  is  elementary  that  opinions 
of  medical  men  are  competent  on  subjects  within  the  range  of  their 
profession.  (Rule  27,  page  107,  and  Rule  30,  page  144,  Lawson's  Ex- 
pert and  Opinion  Evidence,  and  illustrations  given  in  the  notes.) 

Other  assignments  need  not  be  noticed,  but,  because  of  the  errors 
mentioned,  the  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


J.  L.  Lasater  v.  First  National  Bank  op  Jacksboro. 

Decided  July  1,  1905. 

1. — "UvuTj — ^National  Bank — ^Payment. 

The  mere  discharge  by  a  party  of  a  note  executed  by  himself  and  anotlier 
by  giving  hia  own  note  in  renewal  thereof  will  not  uphold  a  recovery  from  the 
bank  on  account  of  UHurious  interest  in  the  former  note,  since  the  payment 
contemplated  by  the  federal  statute  authorizing  a  recovery  of  twice  the  amount 
of  usurious  interest  paid  the  bank  is  an  actual  payment,  and  not  a  further 
promise  to  pay.    Following  ruling  in  this  case  in  Bank  v.  Lasater,  196  U.  S.  115. 

2. — Same — ^Renewal  Note  by  Surety — ^Prinolpal  Beleased. 

Where  the  renewal  note  was  executed  by  a  surety  and  the  principal  on 
the  former  note  thereby  released,  the  subsequent  payment  of  the  renewal  note 
with  usurious  interest  by  the  surety  would  not  operate  to  give  the  principal 
a  right  of  recovery  against  the  bank  under  such  statute. 

Appeal  from  the  District  Court  of  Jack.  Tried  below  before  Hon. 
J.  W.  Patterson. 

Wayne  E.  Lasater  and  Howard  Martin,  for  appellant. — In  an  action 
by  the  debtor  to  recover  back  usury  paid  under  a  mortgage,  or  to  re- 
cover the  penalty  for  taking  usury,  it  is  sufficient  that  such  payments 
were  made  to  the  mortgagee  by  a  subsequent  purchaser  of  the  mortgaged 
property  under  an  agreement  with  the  mortgagor  to  pay  the  debt  as  a 
part  of  the  purchase  price.  Nelson  v.  Cooley,  20  Vt.,  201,  27  Am.  & 
Eng.  Ency.  Law,  p.  960. 

Thos.  D.  Sparer  and  E.  Tf .  Nicholson,  for  appellee. — 1.  A.  M.  Lasa- 
ter being  primarily  liable,  when  he  paid  the  note  he  paid  it  for  him- 
self with  his  own  money,  and  not  out  of  the  proceeds  of  any  cattle  he 
got  from  appellee,  and  it  was  from  him  that  appellee  collected  the 
money.    18  Am.  &  Eng.  Ency.  Law,  149,  150,  and  note. 
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2.  Appellant  must  have  made  the  payment  to  the  bank,  as  the  stat- 
ute authorizes  a  recovery  back  of  the  usury  only  by  the  person  who  paid 
it,  or  his  legal  representative.  Bev.  Stats.,  XJ.  S.,  sec.  5198;  Webb  on 
Usury,  sec.  530. 

3.  The  statute,  being  penal  in  character,  must  be  strictly  construed. 
Tiffany  v.  Bank,  85  U.  S.,  409;  Webb  on  Usury,  sec.  531;  Schloss  v. 
Railway,  85  Texas,  604;  Whitlow  v.  Culwell,  40  S.  W.  Bep.,  642. 

4.  It  is  a  familiar  principle,  in  the  construction  of  this  section  of 
the  National  Banking  Act,  that  a  joint  maker  of  a  note  can  not  sue 
for  the  recovery  of  a  penalty  for  usury  paid  by  another  maker.  Con- 
cordia First  Nat.  Bank  v.  Bowley,  52  Kan.,  394;  Timberlake  v.  First 
Nat.  Bank,  43  Fed.  Bep.,  231;  Webb  on  Usury,  seq.  530. 

SPEEB,  Associate  Justice. — This  suit  is  again  before  us  upon  a 
judgment  of  the  Supreme  Court  of  the  United  States,  reversing  the 
judgment  of  reversal  and  rendition  heretofore  rendered  in  this  court 
on  November  8,  1902.  For  a  full  statement  of  the  nature  of  the  case, 
and  of  the  facts  material  to  the  questions  involved,  see  the  opinion  of 
this  court  in  72  S.  W.  Bep.,  1054,  and  of  the  Supreme  Court  on  certi- 
fied questions  in  96  Texas,  345,  72  S.  W.  Bep.,  1057. 

In  the  opinion  of  this  court,  deciding  the  case  upon  the  original  hear- 
ing, what  we  consider  to  be  the  most  materiaS  question  involved  was 
disposed  of  in  the  following  language:  "The  payment  made  by  A.  M. 
Lasater,  the  surety,  who  purchased  the  mortgaged  cattle  from  appel- 
lant, and  in  consideratioA  thereof  agreed  to  pay  off  the  note  to  the 
bank,  and  in  discharge  thereof  executed  his  own  note,  which  was  after- 
ward paid,  was,  in  law,  a  payment  by  appellant  in  property,  and  the 
same  as  payment  in  money.**  Upon  a  motion  for  rehearing  being  filed 
by  the  bank,  this  court  certified  to  the  Supreme  Court  for  answer  the 
questions  shown  in  the  certificate,  as  incorporated  in  the  Supreme 
Court  opinion  already  referred  to.  The  Supreme  Court  answered  gen- 
erally that  the  opinion  of  this  court  correctly  decided  the  several  points 
presented.  This  court  thereupon  overruled  the  motion  for  rehearing, 
whereupon  the  appellee  removed  the  cause  by  writ  of  error  to  the 
United  States  Supreme  Court,  where  a  judgment  was  rendered  revers- 
ing the  judgment  of  this  court  and  remanding  the  cause  for  further 
proceedings  not  inconsistent  with  that  opinion.  (First  Nat.  Bank  of 
Jacksboro  v.  Lasater,  196  U.  S.,  115,  25  Sup.  Ct.  Bep.,  206.) 

The  question  decided  by  this  court  in  the  language  heretofore  quoted, 
and  by  the  Supreme  Court  upon  the  certificate,  is  thus  disposed  of  by 
Mr.  Justice  Brewer  in  the  following  language:  "The  mere  discharge 
by  A.  M.  Lasater  of  the  note  executed  by  himself  and  J.  L.  Lasater,  by 
giving  his  own  note  in  renewal  thereof,  would  not  uphold  a  recovery 
from  the  bank  on  account  of  usurious  interest  in  the  former  note. 
(Biovm  V.  Marion  Nat.  Bank,  169  U.  S.,  416,  42  L.  Ed.,  801,  18  Sup. 
Ct.  Bep.,  390.)  The  payment  contemplated  by  the  statute  is  an  actual 
payment,  and  not  a  further  promise  to  pay,  and  was  not  made  until 
the  bank,  in  June,  1901,  received  its  money.  Prior  to  the  renewal  by 
A.  M.  Lasater,  in  October,  1900,  there  were  only  two  or  three  small 
cash  payments  on  the  indebtedness.*^  It  was  only  upon  the  theory  that 
the  discharge  by  A.  M.  Lasater  of  the  note  executed  by  himself  and 
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J.  K  Lasater^  by  giving  his  own  note  in  renewal  thereof,  "was,  in  law, 
a  payment  by  appellant  in  property,  and  the  same  as  payment  in 
money,"  that  this  court,  in  the  first  place,  reversed  the  judgment  of 
the  District  Court  and  rendered  one  in  favor  of  appellant.  But  this 
construction  of  the  federal  statute  being  held  to  be  erroneous  by  the 
Supreme  Court  of  the  United  States,  it  follows  that  if  appellant  ever 
had  a  cause  of  action  for  usurious  interest  paid  the  bank  it  was  by  rea- 
son of  the  subsequent  actual  payment  made  by  A.  M.  Lasater  in  June, 
1901.  This  court  never  intended  to  hold,  nor  do  we  think  it  should  be 
held,  that  appellant  can  avail  himself  of  this  final  payment  made  by 
A.  M.  Lasater.  If  appellant  ever  paid  usurious  interest  to  appellee  it 
was  on  the  17th  day  of  October,  1900,  at  the  time  when  A.  M.  Lasater 
took  up  appellant's  note  by  substituting  his  own.  Clearly,  appellant's 
debt  was  discharged  at  that  time.  He  never  afterward  owed  the  ap- 
pellee anything,  and  the  appellee  never  took,  received,  reserved  or 
charged  any  interest  whatever,  so  far  as  he  is  concerned.  When  A.  M. 
Lasater,  in  June,  1901,  paid  the  bank  the  sum  of  $4,457,  he  paid  his 
own  debt,  and  not  appellant's.  Then  if  the  transaction  of  October  17, 
whereby  appellant's  indebtedness  to  the  bank  was  discharged  and  he 
was  released,  would  not  uphold  a  recovery  from  the  bank,  it  is  clear  to 
our  minds  that,  irrespective  of  the  question  of  fraud  upon  his  part  in 
withholding  from  his  trustee  in  bankruptcy  notice  of  the  existence  of 
this  claim,  upon  which  the  cause  was  decided  in  the  United  States 
Supreme  Court,  appellant  has  no  case,  and  the  judgment  of  the  Dis- 
trict Court  should  be  affirmed. 

For  this  reason,  and  in  obedience  to  the  mandate  of  the  United 
States  Supreme  Court,  the  judgment  of  the  District  Court  is  in  all 
things  affirmed. 

Affirmed. 


'A.  0.  Comer  et  al.  v.  Edgar  Byers. 

Decided  July   1,   1005. 

1. — ^Retoission  of  Contract — ^Assigrnment  of  Patent  Bight. 

Where  plaintiff  assigned  to  defendants  an  interest  in  a  patent  for  com- 
pressing cotton  in  consideration  of  a  promise  by  defendants  to  build  a  machine 
therefor  according  to  the  patent,  and  to  make  all  necessary  tests  of  the  same 
at  their  expense,  and  to  manufacture  and  sell  the  machine,  if  it  should  prove 
successful  and  satisfactory,  and  to  pay  plaintiffs  $12,000  out  of  the  first 
profits  derived  from  sales  thereof,  and  defendants  built  the  machine  and  made 
the  required  tests,  which  proved  neither  successful  nor  satisfactory,  defendants 
were  under  no  obligation  to  pay  plaintiff  the  $12,000,  or  any  other  sum,  nor 
was  plaintiff  entitled  to  a  rescission  of  the  contract  of  assignment,  although 
defendants  did  not  contemplate  making  any  further  effort  to  get  the  press  into 
general  use. 

Appeal  from  the  District  Court  of  Wise.  Tried  below  before  Hon. 
J.  W.  Patterson. 

Simmons  £  Clendenen,  for  appellant. — The  contract  sued  upon  is  an 
absolute  sale  and  transfer  of  the  property  described  therein,  without 
any  ccmdition,  either  express  or  implied,  and  the  judgment  for  rescis- 
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sion  was  not  warranted.  A  contract  of  assignment  will  not  be  re- 
scinded at  the  suit  of  the  assignor,  without  an  allegation  of  fraud  or 
oflfer  to  return  the  consideration,  or  other  ground  justifying  equitable 
interposition.  A  clause  in  an  assignment  of  a  patent  right  providing 
for  a  forfeiture  will  be  strictly  £onstrued  in  favor  of  the  assignee.  22 
Am.  &  Eng.  Ency.  Law,  425;  Wethral  v.  Passaic  Zinc  Co.,  6  Fisher'a 
Patent  Cases,  50;  Nicholson  Pavement  Co.  v.  Jenkins,  14  Wall.,  452; 
May  V.  Saginaw  County,  32  Fed.  Rep.,  629;  Cowles  Electric  Smelt- 
ing Co.  V.  Lowery,  79  Fed.  Rep.,  331;  Goodyear  v.  Carey,  4  Blatchf., 
271;  Atkins  v.  Park,  61  Fed.  Rep.,  953;  Morgan  v.  National  Pump 
Co.,  74  Mo.  App.,  155 ;  Poe  v.  Stockton,  39  Mo.  App.,  550. 

R.  E.  Carswell,  for  appellee. — The  trial  court  correctly  concluded,  as 
matter  of  law,  that  the  sale  to  appellants  of  the  eleven-twelfths  of  the 
letters  patent  was  upon  condition  that  appellants  should  test  the  baling 
press,  and,  if  not  found  satisfactory,  should  return  it  to  appellant. 
Petroleum  Co.  v.  Oliver,  9  Texas  Ct.  Rep.,  430;  Tiedeman  on  Sales, 
sees.  201,  213. 

SPEER,  Associate  Justice. — This  suit  was  instituted  by  appellee, 
Edgar  Byers,  to  recover  from  the  appellants  the  sum  of  $12,000  dam- 
ages for  the  alleged  breach  of  a  contract,  and,  in  the  alternative,  for 
the  cancellation  of  a  conveyance  of  an  interest  in  certain  letters  patent 
mentioned  in  a  contract,  the  material  parts  of  which  are  as  follows: 

"State   of   Texas,  } 

"County  of  Tarrant.         \ 

"Know  all  men  by  these  presents:  That  whereas,  Edgar  Byars,  of 
Rhome,  county  of  Wise  and  State  of  Texas,  did  obtain  ktters  patent 
of  the  United  States  of  America  for  an  improved  baling  press,  which 
letters  patent  are  numbered  644,545,  and  dated  February  27,  1900, 
and  has  applied  for  letters  patent  for  improvements  on  said  baling 
press;  and  whereas,  said  Edgar  Byars  is  now  the  sole  owner  of  said 
letters  patent  and  improvements  thereon,  and  whereas,  A.  0.  Comer, 
J.  A.  Wilson,  Geo.  Battle,  W.  R.  Loving,  W.  H.  Diggs,  L.  L.  Moore, 
all  of  Fort  Worth,  county  of  Tarrant  and  State  of  Texas,  and  A.  Deve- 
reiix,  of  Decatur,  and  M.  T.  Oats,  of  Rhome,  both  in  W^ise  County, 
Texas,  are  desirous  of  acquiring  an  interest  in  said  letters  patent  and 
in  the  letters  patent  to  be  obtained  on  the  improvements  on  said  baling 
press.  Now,  therefore,  to  all  whom  it  may  concern,  be  it  kno\^Ti  that, 
for  and  in  consideration  of  the  covenants  and  agreements  of  said  Comer, 
and  other  parties  above  named,  which  covenants  are  hereinafter  recited, 
I,  the  said  Edgar  Byars,  have  sold,  assigned  and  transferred,  and  by 
these  presents  do  sell,  assign  and  transfer  unto  the  said  A.  0.  Comer, 
J.  A.  Wilson,  Geo.  Battle,  W.  R.  Loving,  W.  H.  Diggs,  L.  L.  Moore, 

A.  Devereux  and  M.  T.  Oats,  an  undivided  eleven-twelfths  part  of  the 
entire  right,  title  and  interest  in  and  to  said  invention  set  forth  in  said 
application  executed  by  me,  and  in  and  to  all  improvements  that  may 
be  made  by  me  on  said  baling  press ;  the  said  eleven-twelfths  part  to  be 
held  and  enjoyed  by  the  said  A.  0.  Corner,  J.  A.  Wilson,  Geo.  Battle,  W. 

B.  Loving,  W.  H.  Diggs,  L.  L.  Moore,  A.  Devereux  and  M.  T,  Oats  for 
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their  own  use  and  behoof,  and  for  the  use  and  behoof  for  their  heirs 
and  assigns  forever,  to  the  full  end  of  the  term  for  which  said  letters 
patent  are  or  may  be  granted,  as  fully  and  entirely  as  the  same  would 
have  been  held  and  enjoyed  by  me  had  this  assignment  and  sale  not 
been  made. 

"In  consideration  of  the  above  assignment  and  sale  the  said  A.  0. 
Comer,  J.  A.  Wilson,  Geo.  Battle,  W.  R.  Loving,  W.  H.  Diggs,  L.  L. 
Moore,  ^A.  Devereux  and  M.  T.  Oats  agree  and  bind  themselves  to  pro- 
ceed at  once  to  build  a  baling  press  according  to  said  letters  patent,  and 
make  all  necessary  tests  of  the  same  at  their  expense.  As  a  further 
consideration  for  said  assignment  and  sale  the  said  purchasers  hereby 
agree  that,  if  said  press  proves  to  be  successful  and  satisfactory,  they 
will  proceed  with  due  diligence  to  manufacture  and  sell  baling  presses 
at  their  own  expense,  and  pay  to  the  said  Edgar  Byars  the  sum  of 
twelve  thousand  dollars  out  of  the  first  profits  derived  from  the  manu- 
facture and  sale  of  presses  \inder  said  letters  patent  and  the  letters 
patent  to  be  obtained  on  improvements  on  said  baling  press.'' 

A  trial  was  had  before  the  district  judge,  which  resulted  in  favor  of 
appellee,  canceling  the  conveyance  upon  the  ground  that  the  sale  was 
upon  the  condition  that  the  defendants  in  the  action  would  pay  the 
plaintiff  the  sum  of  money  mentioned,  which  they  had  failed  to  do. 
The  court,  after  setting  out  the  contract,  made  further  findings  of  fact 
aa  follows: 

"2d.  That  in  spring  of  1901  the  defendants,  at  their  own  expense, 
had  constructed  a  press  for  the  purpose  of  testing  said  press,  or  round- 
bale  system;  that  they  employed  plaintiff  to  assist  and  supervise  the 
construction  of  the  same,  and  thereafter  tested  the  same,  and  had 
pressed  some  forty  or  more  bales  of  cotton;  that  said  test  was  not  en- 
tirely satisfactory,  nor  did  it  work  as  well  as  it  ought  to  have  worked, 
the  principle  trouble  being  the  lack  of  a  suitable  conveyor  to  carry 
cotton  from  gin  to  the  press  and  distribute  the  same  evenly  in  the  press, 
so  that  the  bale  would  be  of  uniform  proportion;  that  with  the. machin- 
ery they  had  the  bale  would  have  more  cotton  at  some  parts  than  at 
others,  and  for  that  reason  they  could  not,  and  did  not,  turn  a  nice  or 
good  bale.  That  after  the  test  so  made  defendants  made  some  effort  to 
get  said  presses  manufactured  and  to  place  same  on  the  market;  this 
they  continued  till  about  January,  1902,  but  failed  to  meet  with  any 
success,  and  since  said  time  they  have  not  made  any  effort  to  have  said 
press  manufactured  or  placed  upon  the  market.  That  they  are  not 
now  making  any  effort  to  do  anything  to  put  said  press  on  the  market, 
or  to  realize  anything  therefrom ;  that  the  plaintiff  has  repeatedly  im- 
portuned defendants  to  go  on  with  their  contract,  but  this  they  refused 
to  do. 

"3d.  I  find  that  the  plaintiff  (defendants),  in  having  manufactured 
and  testing  said  press,  expended  the  sum  of  $4,000. 

"4th.  That  with  some  few  new  improvements  said  press  could  be 
made  to  operate  successfully.  That  the  plaintiff  could  devise  a  means 
of  carrying  cotton  from  gin  to  press  that  would  work  successfully,  but 
this  he  has  never  been  called  on  to  do,  nor  have  defendants  offered  to 
pay  for  the  manufacture  of  means  or  apparatus.  That  about  the  time 
Vol.  XL.  Civil— 16. 
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the  defendants  were  testing  said  press  and  attempting  to  place  same  on 
the  market,  there  arose  in  the  cotton-growing  country  a  strong  preju- 
dice against  the  round-bale  system  (and  the  press  in  question  is  the 
round-bale  system),  so  much  so  that  the  said  round-bale  system  could 
not  be  made  popular,  and  for  this  reason  the  defendants  could  not  have 
been  very  successful  in  selling  the  same  or  getting  it  in  use.  And  I 
do  not  believe  the  defendants  will  ever  make  another  effort  to  get  said 
press  into  general  use  so  that  they  can,  from  money  raised  in  this  way, 
ever  pay  the  plaintiff  the  sum  promised.  That  they  have  never  paid 
him  anything,  nor  have  they  ever  realized  anything  themselves." 

An  inspection  of  the  terms  of  the  contract  set  out  discloses  that  the 
consideration  for  the  assignment  of  the  eleven-twelftha  interest  in  the 
patent  conveyed  by  appellee  to  appellants  is  a  promise  upon  their  part 
"to  proceed  at  once  to  build  a  baling  press  according  to  said  letters 
patent,  and  to  make  all  necessary  tests  of  the  same  at  their  expense," 
and  the  further  consideration  that,  "if  said  press  proves  to  be  success- 
ful and  satisfactory,"  they  will  proceed  to  manufacture  and  sell  presses, 
and  pay  to  appellee  the  sum  of  $12,000  out  of  the  first  profits  derived 
therefrom.  The  findings  of  fact,  which  we  adopt,  show  clearly  that, 
in  respect  to  building  a  press  and  making  a  test,  appellants  have  fully 
complied  with  their  agreement.  The  findings  of  fact  also  show  that 
the  contingency,  to  wit,  that  the  press  should  prove  to  be  successful 
and  satisfactory,  upon  which  their  further  promise  to  pay  $12,000  was 
made  to  depend,  has  never  happened,  inasmuch  as  said  press,  after 
having  been  tested,  was  neither  successful  nor  satisfactory.  This  being 
true,  they  were  under  no  obligations  whatever  to  pay,  the  sum  of  $12,- 
000,  or  any  other  sum.  They  have  in  all  respects  complied  with  their 
contract,  and  we  see  no  reason  why  appellee  is  entitled  to  a  rescission. 

The  judgment  of  the  District  Court  is  therefore  reversed,  and  judg- 
ment rendered  in  favor  of  appellants. 

Reversed  and  rendered. 

Writ  of  error  fefused. 


Basoom  H.   Dunn  et  al.   v.   St.  Louis   Southwestern  Railway 

Company  et  al. 

Decided  Jul/   1,   1906. 

1. — ^Mandamus — ^Wrlt  of  Prohibition — Jurisdiction  of  Courts  of  Civil  Appeals. 
Where  suit  was  brought  in  the  District  Court  to  restrain  the  defendant 
therein  from  buying  and  selling  railroad  tickets,  and  upon  a  regular  hearing 
the  restraining  order  was  granted,  the  Court  of  Civil  Appeals  had  no  jurisdic- 
tion, pending  a  motion  for  new  trial  in  the  District  Court,  and  in  the  absence 
of  a  showing  that  the  district  judge  refused  to  hear  and  determine  such 
motion  or  to  proceed  with  the  case,  to  issue  a  writ  of  mandamus  compelling 
him  to  proceed  with  the  case,  nor  had  it  jurisdiction  to  issue  a  writ  of  pro- 
hibition restraining  the  plaintiffs  in  such  suit  from  asserting  or  claiming  any 
rights  under  the  restraining  order,  neither  of  said  writs  being  invoked  in  aid 
of  appellate  jurisdiction.     Const.,  art.  5,  sec.  6. 

8. — Same — ^Xandamus — Statute  Construed. 

In  the  provision  authorizing  the  Courts  of  Civil  Appeals  to  issue  the  writ 
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of  mandamus  to  compel  a  district  judge  to  proceed  to  trial  and  judgment  in 
a  cause  agreeably  to  the  principles  and  usages  of  law,  the  terms  ''agreeably 
to  the  principles  and  usages  of  law"  have  reference  only  to  the  proo^ure  in 
the  Appellate  Court  in  granting  the  writ,  and  the  writ  will  not  he  to  control 
in  advance  the  discretion  of  the  trial  court.     Rev.  Stats.,  art.  1000. 

Original  application  for  writs  of  mandamus  and  prohibition. 

Jos.  S.  Davis,  for  applicant. 

SPEER,  Associate  Justice. — This  is  an  original  application  to 
this  court  for  a  writ  of  prohibition,  restraining  the  St.  Louis  South- 
western and  a  number  of  other  railroad  companies  from  claiming  and 
asserting  any  right  or  rights  under  a  certain  restraining  order,  issued 
by  the  Honorable  Irby  Dunklin,  judge  of  the  Forty-eighth  Judicial 
District,  in  a  certain  cause  pending  in  his  court  wherein  the  said  rail- 
way companies  sought  to  restrain  these  applicants  from  buying  and 
selling  certain  railroad  tickets  issued  by  the  railroad  companies,  and 
for  a  writ  of  mandamus  against  the  district  judge  to  compel  him  'Ho 
proceed  to  trial  upon  the  pleadings  and  answer  of  the  defendants 
therein,  and  upon  the  agreed  and  undisputed  facts  in  said  case,  and  to 
render  such  judgment  therein  as  the  law  would  warrant."  The  status 
of  the  case,  as  shown  by  the  application  to  this  court,  is,  that  the  rail- 
way companies  mentioned  instituted  their  suit  seeking  the  restraining 
order,  as  aforesaid,  to  which  an  answer  consisting  of  demurrers  and 
pleas  was  duly  filed.  The  cause  came  on  regularly  to  be  heard,  and  the 
restraining  order  prayed  for  was  regularly  issued  by  the  District  Court. 
In  due  time  these  applicants  filed  their  motion  for  a  new  trial,  which 
has  never  been  disposed  of,  and  the  cause  is  still  pending  in  the  Dis- 
trict Court  of  Tarrant  County.  There  is  no  pretense  that  the  honorable 
district  judge  refuses  to  hear  or  determine  the  said  motion,  or  finally 
to  dispose  of  the  case. 

The  first  question  with  which  we  are  confronted  is,  whether  or  not 
we  have  jurisdiction  to  entertain  this  application.  Necessarily,  the 
jurisdiction  of  any  court  is  limited  by  the  terms  of  the  Constitution 
and  statutes  creating  it,  and  the  powers  which  it  may  lawfully  exercise 
are  those  only  which  are  expressly  conferred  upon  it,  or  those  which 
are  reasonably  incident  to  the  powers  expressly  conferred.  Section  6 
of  article  5  of  the  Constitution,  creating  the  Courts  of  Civil  Appeals, 
provides:  "Said  Courts  of  Civil  Appeals  shall  have  appellate  jurisdic- 
tion coextensive  with  the  limits  of  their  respective  districts,  which  shall 
extend  to  all  civil  cases  of  which  the  District  Courts  or  County  Courts 
have  original  or  appellate  jurisdiction,  under  such  restrictions  and  regu- 
lations as  may  be  prescribed  by  law;  .  .  .  said  courts  shall  have  sucli 
other  jurisdiction,  original  and  appellate,  as  may  be  prescribed  by  law." 
In  pursuance  of  the  authority  thus  conferred,  the  Legislature,  in  arti- 
cles 996,  997,  998,  999  and  1000,  of  Sayles'  Civil  Statutes,  has  defined 
the  powers  of  this  court.  The  only  articles  necessary  to  quote  are 
article  997,  which  provides,  "The  said  courts  and  the  judges  thereof 
shall  have  power  to  issue  writs  of  mandamus  and  all  other  writs  nec- 
essary to  enforce  the  jurisdiction  of  said  courts,"  and  article  1000, 
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which  is :  "The  said  courts,  or  any  judge  thereof,  in  vacation,  may  issue 
the  writ  of  mandamus  to  compel  a  judge  of  the  District  Court  to  pro- 
ceed to  trial  and  judgment  in  a  cause,  agreeably  to  the  principles  and 
usages  of  law,  returnable  on  or  before  the  first  day  of  the  next  term,  or 
during  the  session  of  the  same,  or  before  any  judges  of  said  court,  as 
the  nature  of  the  case  may  require.'^ 

Since  the  writs  herein  prayed  for  are  not  sought  in  aid  of  the  juris- 
diction of  this  couri;  over  this  controversy,  the  article  first  quoted  evi- 
dently confers  no  power  upon  us.  So  that  any  authority  for  enter- 
taining this  petition  must  be  found  in  the  last.  The  only  authority 
conferred  by  this  article  is  the  power  to  compel  a  judge  of  the  District 
Court  to  proceed  to  trial  and  judgment  in  a  cause  where  he  improperly 
refuses.  No  such  case  is  shown  by  the  application,  for,  indeed,  it  ap- 
pears that  this  controversy  is  still  pending  before  the  District  Court 
upon  applicants'  motion  for  a  new  trial,  upon  which  they  are  not  shown 
ever  to  have  requested  a  ruling,  and,  for  aught  that  appears,  the  court 
is  ready  and  willing  to  act  upon  it  at  any  time. 

Applicants  insist  that  the  District  Court  has  not  determined  the 
cause  "agreeably  to  the  principles  and  usages  of  law,''  and  for  that  rea- 
son we  are  authorized,  by  the  terms  of  the  article  last  quoted,  to  issue 
the  writ  of  mandamus  therein  provided  for.  While  the  expression, 
"agreeably  to  the  principles  and  usages  of  law,"  has  apparently  been 
held  to  refer  to  the  trial  in  the  District  Court  (Shintz  v.  Morris,  13 
Texas  Civ.  App.,  580,  35  S.  W.  Rep.,  516  and  825),  the  Supreme  Court 
has  shown  clearly  that  the  clause  has  reference  only  to  the  procedure 
in  the  Appellate  Court.  (Kleiber  v.  McManus,  17  S.  W.  Rep.,  249.) 
With  the  question  of  whether  or  not  the  judgment  actually  rendered 
by  the  District  Court  is  erroneous,  or  even  void,  as  applicants  contend, 
we  have  nothing  to  do,  since  "mandamus  will  not  lie  to  control  the  ex- 
ercise of  the  discretion  of  inferior  courts,  and,  where  such  courts  have 
acted  judicially  upon  a  matter  properly  presented  to  them,  their  de- 
cisions can  not  be  altered  or  controlled  by  mandamus  from  the  Superior 
court."     (State  v.  Morris,  86  Texas,  226,  and  authorities  there  cited.) 

As  to  our  lack  of  jurisdiction  to  entertain  the  application,  insofar 
as  the  main  relief  sought  is  concerned,  we  have  no  doubt.  No  other 
original  jurisdiction  than  that  immediately  above  discussed  has  ever 
been  conferred  upon  this  court  by  the  Legislature,  and,  in  the  absence 
of  such  legislation,  we  clearly  can  not  exercise  the  jurisdiction.  In 
some  of  the  States  Appellate  Courts  are  by  law  invested  with  the  gen- 
eral power  of  supervision  and  control  over  inferior  courts.  In  these 
States  it  is  generally  held  that  tlie  Appellate  Court  may,  in  the  exer- 
cise of  such  control,  issue  the  writ  of  prohibition,  but  in  those  States 
where  no  such  general  supervision  is  given,  or  express  power  conferred, 
the  rule  is  that  such  extraordinary  writs  will  not  issue,  except  in  aid 
of  appellate  jurisdiction.  (See  Seele  v.  State,  20  S.  W.  Rep.,  946; 
Fannin  Countv  v.  Hightower,  29  S.  W.  Rep.,  187;  Ex  parte  Hamil- 
ton, 61  Ala.,  62;  Ex  parte  Russell,  29  Ala.,  717;  Singer  Mfg.  Co.  v. 
Spratt,  20  Fla.,  122;  Standard  Oil  Co.  v.  Linn  (Ky.).  32  S.  W.  Rep., 
932 ;  State  v.  Judge,  etc.,  26  La.  Ann.  750 ;  State  v.  Falls,  32  La.  Ann., 
553;  State  v.  Judge,  etc.,  39  La.  Ann.,  97;  Harriman  v.  Commission- 
ers, 53  Me.,  83;  State  v.  Rombaur,  99  Mo.,  216;  State  v.  City  of 
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Columbia,  16  S.  C,  412;  City  v.  Halsey,  59  Tenn.  (12  Heisk.),  210; 
Gresham  v.  Ewell,  84  Va.,  784.) 

Since  we  have  no  jurisdiction  to  issue  the  writ  of  prohibition  prayed 
for,  and  since  applicants'  petition  shows  no  ground  for  the  issuance 
of  mandamus  against  the  district  judge,  the  petition  is  dismissed. 

Dismissed. 


Ola  Hutchens  v.  St.  Louis  Southwestern   Railway  Company. 

Decided  July   1,   1905. 

1. — Court  and  Jury — InttTTLcting  Yerdlet — ConoluslYeness  of  ETldence. 

The  court  is  not  authorized  to  withdraw  a  case  from  the  jury  by  in- 
structing a  verdict  unless  the  evidence  is  such  that  there  is  no  room  for  ordi- 
nary minds  to  differ  as  to  the  conclusion  to  be  drawn  from  it. 

8. — Heglisrence  CautinsT  Death — ^Evidenoe  Eaislnir  Iisne. 

Evidence*  held  sufficient  to  raise  the  issue  of  negligence  on  the  part  of 
a  railroad  company  causing  the  death  of  a  person  whose  body  was  found  near 
the  track  where  an  engine  had  passed,  although  no  eye-witness  testified  as  to 
how  the  deceased  was  killed. 

8. — ^Railroads — Licensee — ^Walking  Along  Track. 

A  person  on  a  railroad  company's  right  of  way  and  walking  along  a  track 
habitually  used  by  the  public  with  the  knowledge  of  the  officers  and  agents  of 
the  company  is  not  a  trespasser,  Ji)ut  a  licensee,  to  whom  the  company  owes  the 
duty  of  keeping  a  lookout  to  discover  his  presence  there. 

4. — Contributory  HegligenooT-Llcensee. 

A  person  who,  as  a  licensee,  is  walking  on  a  railroad  right  of  way  is  not, 
as  a  matter  of  law,  guilty  of  contributory  negligence  in  being  there. 

Appeal  from  the  District  Court  of  Collin.  Tried  below  before  Hon. 
J.  M.  Pearson. 

Abemathy  &  Mangum  and  T.  S.  Jackson,  for  appellant — The  court 
erred  in  peremptorily  charging  the  jury  to  find  in  favor  ot  defendants, 
for  the  reason  that  there  was  legal  and  competent  evidence  adduced  on 
the  trial  upon  which  the  jury  might  reasonably  and  properly  conclude 
that  there  was  negligence  on  the  part  of  the  defendant  that  caused  the 
death  of  John  Hutchens.  McCrav  v.  Bailway  Co.,  34  S.  W.  Rep.,  95 ; 
S.  W.,  C.  &  I.  Co.  V.  Roberts,  15  Texas  Civ.  App.,  404;  Striplet  v. 
Railway  Co.,  18  Texas  Civ.  App.,  57;  Washington  v.  Railway  Co.,  90 
Texas,  314. 

E.  B.  Perkins  and  Head,  Dillard  &  Read,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellant, Ola  Hutchens,  for  herself  and  as  next  friend  of  her  minor 
children,  against  the  appellee  railway  company  to  recover  damages 
for  the  negligent  killing  of  her  husband,  John  Hutchens,  by  the  cars 
of  appellee. 

There  was  an  answer  by  appellee  consisting  of  general  denial  and 
plea  of  contributory  negligence.     When  plaintiff  closed  her  case  the 
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court,  upon  motion  of  defendant  railway  company,  instructed  the  jury 
to  find  for  defendant,  which  they  did.  Judgment  was  duly  entered 
for  defendant,  and  plaintiff  perfected  an  appeal. 

John  Hutchens  was  killed  on  the  night  of  January  26,  1902.  When 
found  the  next  day  he  was  east  of  Wylie  and  lying  on  the  south  side  of 
and  near  defendant's  track  with  his  feet  in  three  or  four  feet  from  the 
end  of  the  crossties.  The  deceased  Hutchens  had  a  piece  of  oak  wood 
in  his  head  just  above  the  ear  and  extended  into  his  head.  The  piece 
of  wood  was  about  four  inches  long  and  one  by  three-fourths  of  an  inch 
in  size.  There  was  a  bruise  on  his  body,  on  his  back  and  side, 
and  on  the  same  side  the  splinter  was  in  his  head.  There  were  no  other 
wounds  on  his  body.  It  would  have  taken  considerable  force  to  have 
driven  the  stick  in  Hutchens'  head  as  it  was.  A  physician  examined  to 
see  if  there  were  any  bones  broken  and  did  not  find  any.  The  bruises 
on  his  back  could  have  been  made  by  falling  against  the  ties.  The 
splinter  was  a  piece  of  oak  wood  painted  black  on  two  sides  about  the 
color  of  sideboards  to  an  engine.  On  the  night  that  Hutchens  was 
killed  George  Dillard  went  with  him  to  the  Cotton  Belt  depot,  and 
while  there  Dillard  saw  an  engine  headed  east.  This  engine  had  its 
pilot  smashed  and  the  right  ninningboard  was  broken  down.  The 
board  on  the  right  hand  looked  like  it  was  mashed  in  the  middle. 
This  was  a  freight  engine.  As  Dillard  left  he  says  Hutchens  started 
up  the  railroad  towards  Gossett's  and  was  walking  out  at  the  end  of 
the  ties.  Gossett  was  sick  and  deceased  had  been  sitting  up  with  him 
at  night. 

Mrs.  Harper  testified:  "I  was  sitting  up  the  night  John  Hutchens 
was  killed.  I  heard  a  train  stop  where  Hutchens  was  killed.  It  stopped 
about  ten  minutes.''  Skelton  testified  that  about  9:30  on  the  night 
Hutchens  was  killed  he  saw  a  freight  train  going  into  Wylie  from  the 
west. 

The  evidence  was  sufficient  to  entitle  plaintiff  to  recover  if  the  servants 
of  the  railroad  company  operating  its  train  were  guilty  of  actionable 
negligence. 

Opinion.  Did  the  court  err  in  instructing  a  verdict  for  defendant? 
In  order  to  authorize  the  court  to  withdraw  the  case  from  the  jury 
the  evidence  must  be  of  such  a  character  that  there  is  no  room  for  or- 
dinary minds  to  differ  as  to  the  conclusion  to  be  drawn  from  it.  Lee 
V.  Railway  Co.,  89  Texas,  588.  If  the  evidence  was  such  that  the 
jury  could  have  found  that  John  Hutchens  was  killed  by  being  struck 
by  the  defendant's  engine  and  that  its  agents  and  employes  were 
guilty  of  negligence  in  operating  such  engine,  which  negligence  proxi- 
mately caused  the  injuries  to  John  Hutchens,  and  he  at  the  time  was 
not  guilty  of  contributory  negligence,  then  it  was  error  to  instruct 
a  verdict.  Washington  v.  Railway  Co.,  90  Texas,  319.  The  duty  was 
imposed  upon  plaintiff  to  show  negligence  on  the  part  of  the  agents 
and  employes  of  the  railway  company.  The  evidence  showed  that  there 
was  a  path  along  the  south  side  of  the  railway  track  about  two  feet 
from  the  end  of  the  ties  along  which  people  were  in  the  habit  of  traveling, 
and  the  jury  could  have  inferred  from  the  evidence  that  the  company 
had  knowingly  permitted  the  public  to  use  this  pathway,  at  the  place 
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of  the  accident,  for  such  a  length  of  time  as  to  constitute  one  using 
the  same  a  licensee.  Railway  Co.  v.  Matthews,  13  Texas  Ct.  Rep., 
249.  If  not  a  licensee  in  the  full  meaning  of  that  expression,  still 
the  jury  might  have  found  that  John  Hutchens,  when  struck,  and 
killed,  was  walking  on  a  pathway  along  the  railroad  track  at  a  place 
where  the  servants  of  the  company  operating  its  train  should  have 
anticipated  persons  might  be  walking,  and  where  it  was  their  duty 
to  keep  a  lookopt  to  discover  persons  walking  along  its  track.  St.  Louis 
S.  W.  Ry.  Co.  V.  Shiflet,  11  Texas  Ct.  Rep.,  488,  490.  The  defendant's 
depot  agent  at  Wylie  testified  that  he  saw  Hutchens  between  ten  and 
eleven  o'clock  walking  off  up  the  railroad  and  in  the  direction  of  Gos- 
sett's.  It  was  shown  that  Gossett  was  his  brother-in-law  and  lived  about 
three  miles  east  of  Wylie,  a  little  north  of  the  railroad,  and  that 
Hutchens  was  going  there  to  sit  up  with  Gossett.  The  path  along  the 
railroad  track  was  the  nearest  route  to  Gossett's.  None  of  the  witnesses 
testifying  in  the  case  saw  John  Hutchens  alive  thereafter.  The  next 
day  his  body  was  found  **lying  near  defendant's  track  with  his  feet 
three  or  four  feet  from  the  end  of  the  ties  and  his  head  a  little  south- 
east, his  head  angling  from  the  east  end  of  the  ties."  He  was  lying 
on  his  left  side  wifli  his  face  to  the  south.  There  was  snow  on  the  ground 
and  no  sign  of  a  struggle.  He  had  a  piece  of  oak  wood  in  his  head 
just  above  the  ear  extending  into  his  skull.  It  was  about  four  inches 
long  and  one  by  three-fourths  of  an  inch  in  size.  It  seemed  to  be 
freshly  split  on  one  side.  There  were  no  tears  around  the  wound  and 
the  stick  was  driven  straight  in  through  the  skull  and  into  the  brain. 
The  only  other  injury  was  a  slight  bruise  on  the  left  side  or  back. 
The  splinter  was  of  oak  and  painted  black  on  two  sides.  A  freight  train 
pulled  into  Wylie  from  the  west  and  was  standing  on  the  track  when 
John  Hutchens  started  up  the  path  to  go  to  Gossett's.  The  engine 
was  headed  east,  and  there  was  evidence  that  its  pilot  beam  was  broken 
and  damaged  and  the  end  splintered.  There  was  evidence  that  the 
pilot  beams  of  engines  are  made  of  oak  wood.  The  evidence  tends 
strongly  to  show  that  John  Hutchens  was  struck  by  the  pilot  beam 
of  the  defendant's  east  bound  freight  engine  between  ten  and  eleven 
o'clock  at  night  on  January  26,  1902,  and  an  oak  splinter  from  its  pilot 
beam  driven  into  his  head  and  through  his  skull  and  into  his  brain, 
causing  his  death.  In  fact  the  evidence  tends  to  exclude  the  theory  that 
his  death  could  have  resulted  in  any  other  way.  He  was  killed  about  one 
mile  east  of  Wylie  and  about  one-fourth  of  a  mile  east  of  the  crossing 
of  the  track  of  the  Gulf,  Colorado  &  Santa  Fe  Railroad  with  defendant's 
road.  If  John  Hutchens,  when  killed,  was  upon  defendant's  right  of 
way  and  walking  along  a  pathway  habitually  used  by  the  public  with 
the  knowledge  of  the  oflBcers  and  agents  of  the  deifendant,  then  the 
jury  could  have  found  that  he  was  a  licensee  and  not  a  trespasser. 
If  he  was  a  licensee  the  agents  and  employes  of  defendant's  operating 
its  train  owed  him  the  duty  to  keep  a  lookout  to  discover  persons  so 
walking  along  its  track.  Had  a  lookout  been  kept  the  jury  could  have 
inferred  that  they  would  have  seen  Hutchens  and  avoided  striking  him. 
If  they  failed  in  such  duty  and  as  a  result  John  Hutchens  was  killed, 
the  company  would  be  liable.  If  John  Hutchens  was  a  licensee  on 
defendant's  right  of  way  when  killed  and  not  a  trespasser,  then  he 
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was  not,  as  a  matter  of  law,  guilty  of  contributory  negligence  in  being 
on  the  right  of  way. 

As  bearing  upon  the  principles  announced,  see  Washington  v.  Railway 
Co.,  supra;  Railway  Co.  v.  Matthews,  supra;  McCray  v.  Railway  Co., 
89  Texas,  168;  Lee  v.  Railway  Co.,  supra.  Besides,  the  jury  might 
have  inferred  from  the  testimony  of  the  witness,  Mrs.  Harper,  that 
defendant's  employes  operating  its  freight  train  discovered  that  Hutchens 
had  been  killed  and  failed  to  report  it. 

We  conclude  that  the  court  erred  in  instructing  a  verdict  for  defend- 
ant.   The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


OCTOBER  1905. 


John  M.  Branch  et  al.  v.  W.  W.  Taylor, 

Decided  October   11,   1905. 

1. — Superior  Titlfr—Vendor's  Lien — Eemedies — Refundinsr  Priee. 

Upon  default  in  payment  of  the  purchase  money  of  land  the  vendor,  if 
he  has  reserved  in  the  note  or  deed  a  vendor's  lien  in  express  terms,  has  the 
election  of  suing  on  the  note  and  to  foreclose  his  lien  or  to  sue  for  the  land 
itself,  and  in  the  latter  case  he  is  not  compelled,  in  order  to  recover  the  land, 
to    refund    any    purchase    money    that    may    have    been    paid    by    the    vendee. 

2. — Same— Eelease  of  Lien — ^Effect. 

Where  the  vendor  executes  a  release  of  the  lien  reserved  in  his  deed  the 
superior  title  passes  to  the  vendee,  and  the  vendor  can  not  thereafter,  upon 
default  of  payment  by  the  vendee,  vho  had  agreed  to  execute  a  new  note,  r^ 
cover  the  land,  but  is  entitled  only  to  recover  the  purchase  money  and  foreclose 
the  lien. 

8. — ^Attorney  Fees — Note— Pleading. 

Where  a  note  stipulates  for  ten  percent  attorney  fees  if  placed  in  the 
hands  of  an  attorney  for  collection,  the  holder  is  not  entitled  to  judgment 
for  such  fees  unless  his  pleadings  allege  that  the  note  was  placed  in  the  hands 
of  an  attorney  for  collection. 

4. — Sale  of  Land — ^Auumption  of  Xortgage — ^Time  of  Payment. 

Where  defendants  purchased  land  subject  to  a  mortgage,  and  with  an 
understanding  that  they  would  not  be  called  on  to  pay  the  purchase  price 
until  the  mortgage  had  been  paid,  and  they  secured,  without  the  knowledge 
or  consent  of  the  vendor,  an  extension  of  the  mortgage  debt.  This  could  not 
operate  to  delay  the  vendor  in  the  collection  of  his  debt. 

Appeal  from  the  District  Court  of  Wise.     Tried  below  before  Hon. 
J.  W.  Patterson. 

T.  J.  McMurray,  for  appellants. 

W.  n.  Bullock  and  R,  E.  Carstvell,  for  appellee. 
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FLY,  Associate  Justice. — Appellee  instituted  this  suit  to  try  title 
to  111-80-100  acres  of  land^  and  in  addition  to  the  allegations  required 
by  statute  in  actions  of  trespass  to  try  title  alleged  that  ^'on  the  6th 
day  of  May,  1893,  plaintiff,  joined  with  his  wife,  Frances  E.  Taylor, 
executed  and  delivered  to  defendants  their  deed  of  conveyance  to  said 
above  described  tract  of  land,  and  that  said  defendants,  as  a  part  of  the 
consideration  for  the  same,  on  the  same  date,  executed  and  delivered 
to  plaintiff  their  certain  promissory  note  in  writing,  whereby  they 
promised  and  became  liable  to  pay  to  the  order  of  plaintiff  the  sum 
of  $420.80,  with  interest  at  the  rate  of  ten  percent  per  annum  from  the 
date  thereof,  and  ten  percent  additional  if  placed  in  the  hands  of  an 
attorney  for  collection.  Plaintiff  shows  that  an  express  lien  was  re- 
tained in  the  deed  above  mentioned  for  the  securing  the  payment  of 
said  note.  That  thereafter,  to  wit,  on  the  15th  day  of  September,  1897, 
the  said  defendants  promised  and  agreed  that  if  plaintiff  would  execute 
his  release  of  the  vendor's  lien%o  retained  in  said  deed  they  would 
renew  the  said  note  and  lien,  and  that  plaintiff,  relying  upon  their 
said  promise,  was  induced  thereby  to  and  did  execute  and  deliver  his 
said  release,  but  that  said  defendants  having  then  obtained  possession 
of  said  release  refused  to  renew  said  note,  and  that  the  said  sums 
so  mentioned  above  have  never  been  paid  by  them,  nor  any  part  thereof. 
Wherefore,  plaintiff  says  that  the  consideration  for  said  release  so  ob- 
tained by  defendants  has  wholly  failed."  Appellees  prayed  for  resti- 
tution of  the  land,  cancellation  of  the  release,  "and  for  all  other  relief 
which  in  law  or  equity  he  may  be  entitled  to.*' 

Appellants  pleaded  limitations  and  improvements  in  good  faith,  and 
alleged  that  they  bought  the  land  from  appellee  about  March  12,  1895, 
and  paid  him  $250  in  cash  and  executed  to  him  a  note  for  $420.80  for 
the  balance  of  the  purchase  money,  and  that  at  the  time  of  the  purchase 
there  was  a  mortgage  on  the  land  in  the  sum  of  $1,480  for  which  appellee 
was  liable,  and  which  he  promised  to  pay  before  appellants  would  be 
required  to  pay  off  the  note.  It  was  further  answered  that  one  hundred 
and  eighty-nine  acres  of  land  theretofore  sold  by  appellee  to  one  Lackey 
was  included  in  the  mortgage  together  with  the  land  sold  to  appellants, 
and  that  Lackey  had  assumed  the  payment  of  the  whole  of  the  mortgage 
debt  as  part  consideration  for  the  land  sold  to  him;  that  said  debt  was 
due  about  July  1,  1897,  and  Lackey  failing  to  pay  it  off,  appellee  exe- 
cuted and  delivered  to  appellants  a  release  of  the  vendor's  lien  on  their 
land,  and  the  said  Lackey  renewed  the  mortgage  on  the  land  and  ap- 
pellants signed  the  same.  The  court  tried  the  cause  without  the  aid 
of  a  jury,  and  rendered  judgment  for  appellee  for  the  amount  of  the 
note,  interest  and  attorney's  fees,  and  foreclosed  the  vendor's  lien  on  the 
land. 

It  appears  from  the  facts  that  appellee  owned  about  three  hundred 
and  twenty  acres  of  land  in  Wise  County  upon  which  a  mortgage  rested 
for  about  $1,450.  The  mortgage  was  given  in  1892,  and  afterwards 
appellee  sold  to  A.  N.  Lackey  one  hundred  and  eighty-three  acres  of  the 
land  for  $650  and  the  assumption  by  Lackey  of  the  whole  of  the  mort- 
gage debt.  Afterwards  on  May  6,  1893,  appellee  sold  to  appellants  the 
remainder  of  the  land,  in  consideration  of  the  pa3anent  of  $250  in 
cash  and  a  promissory  note  for  $420.80,  bearing  ten  percent  interest 
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and  ten  percent  attorney's  fees  in  ease  the  note  was  placed  in  the  hands 
of  an  attorney  for  collection.  When  the  mortgage  debt  became  due 
in  1897,  Lackey  could  not  pay -it,  and  in  order  to  obtain  an  extension 
of  the  time  for  payment,  it  was  agreed  by  Lackey,  appellee  and  appel- 
lants, that  appellee  should  execute  a  release  of  his  vendor's  lien  to 
appellants,  who  would  transfer  their  land  to  Lackey,  and  he  would 
then  execute  a  new  mortgage  to  the  mortgagee.  This  agreement  was 
carried  into  execution,  it  being  understood  that  appellee  would  still 
retain  his  lien  for  the  unpaid  purchase  money,  and  that  appellants 
would  execute  a  new  note  showing  that  fact.  This  they  aftenvards  failed 
or  refused  to  do.  When  the  second  mortgage  debt  became  due  appel- 
lants and  Lackey,  without  the  knowledge  or  consent  of  appellee,  ob- 
tained from  the -mortgagee  another  extension  and  executed  another 
mortgage  on  the  land,  and  the  last  extension  had  not  expired  when 
this  suit  was  instituted  in  1904,  nor  when  the  judgment  herein  was 
rendered.  It  was  admitted  by  appelltnts  that  they  still  owed  appellee 
for  the  balance  of  the  purchase  money  on  this  land.  After  the  second 
extension  was  obtained  Lackey  sold  his  land  to  T.  F.  Milligan  who  as- 
sumed the  payment  of  the  whole  mortgage  debt.  He  is  amply  able 
to  pay  off  the  mortgage,  being  worth  between  $50,000  and  $75,000 
dollars. 

This  is  a  suit  to  recover  land  to  which  appellee  had  the  superior  title 
by  reason  of  the  vendor's  lien  being  expressly  retained  in  the  note 
executed  by  appellants  as  well  as  in  the  deed  executed  by  appellee  and 
his  wife.  It  was  not  an  attempt  to  rescind  the  contract,  and  the  rules 
applied  to  suits  of  that  character  have  no  application  to  this  suit. 
When  there  is  default  in  payment  of  the  purchase  money  due  for  land 
the  vendor,  who  has  reserved  in  the  note  or  deed  a  vendor's  lien  in  ex- 
press terms,  has  the  election  of  suing  on  the  note  and  to  foreclose  his 
lien  or  to  sue  for  the  land  itself,  and  in  the  latter  case  he  is  not  com- 
pelled, in  order  to  recover  the  land,  to  refund  any  purchase  money 
that  may  have  been  paid  by  the  vendee.  McKelvain  v.  Allen,  58  Texas, 
383;  Lundy  v.  Pierson,  67  Texas,  233;  White  v.  Cole,  87  Texas,  500; 
Anderson  v.  Silliman,  92  Texas,  560;  Cattle  Co.  v.  Boon,  73  Texas, 
555 ;  Pierce  v.  Moreman,  84  Texas,  601 ;  Walsh  v.  Ford,  27  Texas  Civ. 
App.,  573. 

Appellee,  under  the  foregoing  rule,  was  entitled  to  recover,  if  the 
lien  reserved  in  the  note  and  deed  had  not  been  released  or  cancelled 
by  appellee.  This,  we  think,  he  had  done  by  the  execution  of  the 
release  of  the  vendor's  lien  to  appellants.  In  that  instrument  the  ven- 
dor's lien  reserved  in  the  deed  was  fully  cancelled  and  released  and  the 
superior  title  to  the  land  vested  in  appellants.  It  does  not  matter  that 
appellants  may  have  agreed  to  afterwards  give  another  note  for  the 
purchase  money  to  appellee,  the  title  was  conveyed  to  them  by  the  re- 
lease, and  they  actually  conveyed  the  land  by  mortgage  to  a  third  party. 
In  the  new  note  prepared  for  appellants  to  sign,  no  express  lien  is  re- 
tained, and  from  that  it  may  be  reasonably  inferred  that  the  parties  did 
not  intend  that  the  express  lien  should  ever  be  renewed.  After  the 
release  was  executed  and  delivered  to  appellants  the  superior  title  to 
the  land  had  passed  out  of  appellee  into  appellants,  and  appellee  had 
nothing  except  his  lien  for  the  purchase  money.     It  follows  that  the 
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court  did  not  err  in  refusing  to  decree  the  land  to  appellee.    This  view 
of  the  case  disposes  of  the  assignments  of  error  presented  by  appellee. 

The  contention  of  appellants  to  the  effect  that  the  court  erred  in 
rendering  judgment  for  the  purchase  money  and  decreeing  a  foreclosure 
of  the  vendor's  lien,  can  not  be  sustained.  The  facts  in  regard  to  the 
sale  of  the  land  and  the  existeace  of  unpaid  purchase  money  were  not 
only  fully  pleaded  by  appellee,  but  were  fully  admitted  by  appellants 
both  in  their  pleadings  and  evidence.  That  the  debt  existed  was  never 
denied  by  them,  and  their  only  contention  was  that  payment  of  the 
debt  should  not  be  exacted  until  a  certain  mortgage  on  the  land  was 
paid  off  and  discharged.  The  admission  as  to  the  justness  of  the  debt 
deprives  the  contention  that  the  note  was  destroyed  by  the  execution 
of  the  release  of  any  merit.  It  is  true  that  the  release  of  the  vendor's 
lien  recites  that  the  note  had  been  paid,  but  appellants  admit  that 
this  recital  was  untrue  and  that  it  had  not  been  paid.  The  note 
was  properly  admitted  in  evidence. 

There  is  no  merit  in  the  contention  of  appellants  that  the  deed  exe- 
cuted by  appellee  and  wife,  which  was  acknowledged  on  March  12, 
1895,  should  not  have  been  admitted  in  evidence.  Whether  it  was 
really  executed  in  1893,  or  was  executed  on  March  12,  1895, 
and  dated  back,  would  not  impair  its  vitality,  because  it  was 
accepted  by  appellants  and  is  referred  to  as  retaining  a  vendor's  lien 
in  the  release  accepted  by  appellants.  Its  introduction  in  evidence 
could  not  have  injured  appellants  in  any  event,  because  it  did  not  add 
anything  to  the  fact  that  appellants  owed  appellee  for  purchase  money 
due  on  the  land  and  refused  to  pay  it.  This  court  has  exercised  great 
liberality  in  considering  the  two  assignments  of  error  in  regard  to  the 
admission  of  evidence,  as  neither  is  supported  by  a  proper  bill  of  excep- 
tions, and  slight  regard  is  paid  to  the  rules  in  regard  to  briefing  the 
matters  raised  by  them. 

The  facts  pleaded  by  appellee  were  sufficient  to  justify  the  judgment 
for  the  note  and  accrued  interest,  but  under  the  rulings  of  the  Supreme 
Court  did  not  justify  a  judgment  for  attorney's  fees  because  it  was 
not  alleged  that  the  note  had  been  placed  in  the  hands  of  an  attorney 
for  collection.  Maddox  v.  Craig,  80  Texas,  601.  The  allegations  of 
appellants  would  support  a  judgment  in  favor  of  appellee  for  the 
principal  and  interest. 

Whatever  rights  appellants  may  have  had  in  regard  to  the  post- 
ponement of  payment  of  the  debt  until  after  the  cancellation  of  the 
outstanding  mortgage,  when  they  assumed  to  extend  the  time  of  payment 
of  the  mortgage  and  executed  a  new  mortgage  on  the  land  without 
the  knowledge  or  consent  of  appellee  they  made  the  debt  theirs  and 
paid  off  the  original  mortgage  in  their  own  way.  They  might  extend 
time  of  payment  of  the  mortgage  debt  to  suit  their  own  desires,  but 
they  could  not  thereby  prevent  appellee  from  the  collection  of  his 
debt. 

The  judgment  will  be  reformed  so  as  to  eliminate  the  amount  for 
attorney's  feeSj,  and  as  reformed  will  be  affirmed. 

Reformed  and  affirmed. 

Writ  of  error  refused. 
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Missouri,  Kansas  and  Texas  Railway  Company  v.  J.  E.  Greenwood 

ET     AL. 

Decided  October   11,   1905. 

1. — Vegligenet — Ciroumitantial  Evidence.     • 

While  negligence  may  be  proved  by  circumstantial  evidence,  the  circum- 
stances must  be  such  as  to  reasonably  lead  up  to  and  establish  the  fact  sought 
to  be  proved. 

8.-^ame — ^Death  of  Eailroad  Brakeman — Cause  not  Shown. 

Evidence  considered  in  an  action  for  the  death  of  a  railroad  brakeman 
who  fell  from  a  moving  train  and  was  run  over,  and  held  not  to  show  any 
causal  connection  between  the  death  and  defects  in  a  car  coupler,  the  steps  of 
the  pilot  and  the  track,  it  not  being  shown  that  the  deceased  was  using  the 
coupler  and  pilot  steps  at  the  time  and  was  caused  to  fall  thereby. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before 
Hon.  B.  L.  Jones. 

T.  S.  Miller  and  Smith  &  Beaty,  for  appellant. — No  liability  against 
the  defendant  was  established  by  proof  of  a  rough  track  and  slight  de- 
fects in  the  step  and  coupling  apparatus  and  further  proof  that  the 
deceased  went  on  the  pilot  to  let  down  the  coupler  while  the  engine 
was  in  motion  and  was  aftem^ards  found  dead.  The  defects  mentioned 
may  or  may  not  have  caused  his  death.  The  causal  connection  was 
not  proven.  Railway  v.  Porter,  73  Texas,  305;  Railway  v.  Crowder, 
63  Texas,  502,  76  Texas,  499;  Railwav  v.  Nicholson,  22  S.  W.  Rep., 
770;  Railway  v.  Thompson,  33  S.  W.  Rep.,  718;  21  Am.  &  Eng.  Enc. 
Law,  516;  1  Bailey,  Personal  Injuries,  sec.  1676;  1  Shear.  &  Red. 
(5th  ed.),  sec.  57,  p.  75;  Wintuska's  Admr.  v.  Railway  (Ky.),  20 
S.  W.  Rep.,  819;  Railway  v.  Cathy  (Miss.),  12  So.  Rep.,  253;  Railway 
V.  Alderhold  (Kan.),  49  Pac.  Rep.,  83;  Sauer  v.  Oil  Company  (La.), 
9  So.  Rep.,  566. 

Wolfe,  Hare  &  Maxey  and  WHTcins  &  Vinson,  for  appellees. — Tt  can 
only  be  said,  as  a  matter  of  law,  that  the  right  of  recover}^  is  not  shown 
when  there  is  clearly  no  evidence  of  the  facts  upon  which  the  right 
depends  sufficient  to  raise  in  a  rational  mind,  more  than  a  surmise  of  its 
existence.  Fori;  Worth  &  Rio  Grande  Ry.  Co.  v.  Kime,  51  S.  W.  Rep., 
558;  same  case,  Supreme  Court  opinion,  54  S.  W.  Rep.,  240;  Fort 
Worth  &  Denver  City  Ry.  Co.  v.  Wilson,  24  S.  W.  Rep.,  668 ;  Washing- 
ton V.  Missouri,  K.  &  T.  Rv.  Co.,  90  Texas,  319 ;  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Moore,  68  S.  W.  Rep.,  561. 

FLY,  Associate  Justice. — J.  E.  Greenwood  sued  appellant  and  the 
Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  for  damages 
resulting  from  the  death  of  his  son,  Charles  Greenwood,  and  joined 
Oliver  Nickel  and  Emma  Nickel,  his  wife,  as  defendants,  alleging 
that  they  were  claiming  some  interest  in  the  damages  resulting  from  the 
death  of  Charles  Greenwood.  The  latter  answered  adopting  the  plead- 
ing of  J.  E.  Greenwood  insofar  as  they  were  not  antagonistic  to  their 
interests,  and  alleged  that  Charles  Greenwood  was  the  son  of  Emma 
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Nickel  and  J.  E.  Greenwood,  and  that  she  had  been  divorced  from  the 
latter  and  had  intermarried  with  Oliver  Nickel,  and  claimed  damages 
for  the  death  of  her  son.  The  jury  returned  a  verdict  in  favor  of  the 
Missouri,  Kansas  &  Texas  Bailway  of  Texas,  and  against  appellant  in 
the  sum  of  $1,833.33,  of  which  sum  $600  was  allotted  to  Emma  Nickel 
and  husband  and  $1,233.33  to  J.  E.  Greenwood. 

The  deceased  was  a  minor  about  eighteen  years  of  age  and  was  living 
with  his  father,  who  had  been  divorced  from  his  mother.  He  was 
head  brakeman  on  a  freight  train  belonging  to  appellant,  and  on  August 
9,  1903,  he  was  missed  from  the  train  at  Bay,  a  station,  and  the  engine 
was  run  back  along  the  road  and  his  dead  body  was  discovered  near 
the  track.  He  was  last  seen  by  the  fireman  and  the  engineer  about 
fifteen  or  twenty  minutes  before  his  body  was  found,  and  at  that  time 
he  was  from  one  hundred  and  sixty  to  one  hundred  and  eighty  yards 
from  the  place  where  the  body  was  found,  at  a  place  called  the  Bay 
cut-oflf.  The  track  was  not  in  good  condition  at  that  place,  but  was 
rough  and  uneven.  When  last  seen  by  the  fireman  young  Greenwood 
was  passing  over  the  tank  into  the  cab  of  the  engine,  and  when  last 
seen  by  the  engineer  he  was  on  top  of  the  train  coming  towards  the 
engine,  and  was  about  twenty  or  thirty  lengths  from  where  he  was 
found  dead.  It  was  customary  at  this  point  for  the  head  brakeman 
to  go  forward  to  the  pilot  of  the  engine  and  let  down  the  coupler  of 
the  engine  so  as  to  couple  to  another  engine,  which  assisted  in  pulling 
freight  trains  up  the  hill.  The  proof  showed  that  there  was  a  slight 
defect  in  the  coupler  that  did  not  affect  its  usefulness.  After  the  death 
of  Charles  Greenwood  the  coupler  was  down,  but  the  last  time  it 
had  been  noticed  before  that  it  was  up.  It  had  been  noticed  as  being  up, 
by  the  engineer,  just  when  the  train  started  up  the  Bay  cut-off,  but 
was  down  when  the  coupling  took  place  with  the  assisting  engine. 
Immediately  after  it  was  ascertained  that  Charles  Greenwood  was 
dead,  a  thorough  examination  of  the  engine  was  made  and  there  was 
no  blood  on  the  steps  or  the  wheels  and  there  was  nothing  to  indicate 
that  the  engine  had  struck  the  deceased,  but  there  was  blood  on  the 
flange  of  a  wheel  of  a  car  about  eight  or  ten  cars  back  from  the  engine. 
There  was  no  defect  in  the  steps  of  the  engine.  J.  E.  Greenwood 
swore  that  two  days  after  the  accident  he  saw  two  blood  spots  on  the 
right  side  of  the  pilot,  but  the  uncontradicted  evidence  showed  that  they 
were  not  there  immediately  after  the  accident.  The  engine  had  made 
one  or  two  trips  after  the  accident  and  before  J.  E.  Greenwood  saw 
the  spots  on  the  step. 

The  grounds  of  negligence  alleged  by  appellees  were  defects  in  the 
coupling  apparatus,  the  step  of  the  pilot  and  the  track  at  the  place  of 
accident,  and  the  theory  of  appellees  is  that  deceased  went  out  on  the 
pilot  and  attempted  to  pull  down  the  coupler,  in  pursuance  of  his 
duties  as  head  brakeman,  and  on  account  of  the  coupler  failing  to 
work  properly,  and  the  step  of  the  pilot  and  track  being  defective,  he 
fell  off  and  was  run  over  and  killed.  The  evidence  totally  fails  to  es- 
tablish that  theory  and  no  causal  connection  is  shown  between  the  de- 
fects in  coupler,  steps  and  track  and  the  death  of  Charles  Greenwood. 

It  is  doubtless  true  that  negligence,  as  any  other  fact,  may  be  proved 
by  circumstantial  evidence,  but  in  such  cases  the  circumstances  must 
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be  such  as  to  reasonably  lead  up  to  and  establish  the  fact  sought  to  be 
proved.  The  facts  proved  in  this  case  do  not  answer  that  requirement. 
Charles  Greenwood  was  a  brakeman  on  a  train^  and  it  w^as  his  duty  to 
lower  the  coupler  on  the  pilot  of  the  engine  at  a  certain  place.  The 
coupler  was  up,  and  he  was  seen  on  the  train  going  in  the  direction 
of  the  pilot  at  a  point  where  the  coupler  should  have  been  lowered 
by  him.  The  coupler  w^as  lowered  and  Charles  Greenwood  was  found 
dead,  lying  on  the  track  about  one  hundred  and  seventy-five  yards 
from  where  he  was  last  seen.  The  train,  or  a  part  of  it,  had  passed  over 
him.  The  coupler  had  a  slight  defect  in  it,  and  the  road  was  rough. 
Those  are  the  circumstances  relied  on  to  establish  the  theory  that  de- 
ceased had  tried  to  pull  the  coupler  down,  which  did  not  work  well, 
that  in  doing  so  he  was  thrown  from  the  engine,  necessarily  in  front  of 
it,  by  reason  of  the  defective  steps  on  the  pilot  and  the  rough  road. 
The  facts,  even  though  not  attacked,  do  not  establish  that  theory, 
and  when  it  appears  that  there  is  no  indication  that  any  wheel  of  the 
train  struck  deceased  except  on  a  car  eight  or  ten  cars  back  of  the 
engine,  any  force  such  a  theory  may  have  gained  is  completely  de- 
stroyed. 

The  case  of  Railway  v.  Kime,  51  S.  W.,  658,  and  54  S.  W.,  240,  is 
cited  to  sustain  the  judgment  in  this  case.  The  facts  in  that  case, 
however,  are  much  more  cogent  than  those  in  this  case.  Kime  was 
making  his  first  trip  over  the  road  and  was  warned  against  standing 
up  on  a  high  car  when  passing  a  certain  bridge,  but  was  told  that  he 
could  stand  up  on  a  car  of  ordinary  height.  He  was  on  a  car  of  ordi- 
nary height,  and  the  circumstances  tended  to  prove  that  while  so  stand- 
ing he  struck  the  bridge  and  was  knocked  off  and  killed.  The  circum- 
stances, it  is  said  in  the  opinion  by  the  Court  of  Civil  Appeals,  "nega- 
tived the  existence  of  any  other  cause  of  death."  No  such  state  of  facta 
appear  in  this  case.  Charles  Greenwood  may  have  fallen  from  the  pilot 
of  the  engine  from  some  cause  other  than  the  defects  alleged;  he  may 
not  have  fallen  from  the  pilot  at  all,  but  may  have  gone  back  on  top  of 
the  train  and  have  fallen  off  the  car  the  wheel  of  which  was  stained 
with  blood.  The  facts  are  as  consistent  with  these  theories  as  the  one 
upon  which  the  jury  and  trial  judge  acted. 

The  lower  court  should  have  instructed  a  verdict  for  appellant,  and 
failing  to  do  so  and  rendering  a  judgment  on  such  inconclusive  evi- 
dence, it  becomes  the  duty  of  this  court  to  render  such  judgment  as 
should  have  been  rendered  in  the  court  below.  It  is  therefore  ordered 
that  the  judgment  of  the  lower  court  be  reversed  and  judgment  be  here 
rendered  that  appellees  take  nothing  by  their  suit,  and  that  appellant 
have  judgment  for  all  costs  in  this  behalf  expended  in  this  court  and 
the  lower  court 

Reversed  and  rendered. 


1905.]  I.  &  G.  N.  Ry.  Co.  v.  Figures.  255 


International  &  Great  Northern  Railway  Company  v.  Robert 

Figures. 

Decided  October  12,  1905. 

Aunmed   Bisk — Obyious   Banger. 

Where  an  employe  familiar  from  experience  with  the  handling  and  lifting 
of  iron  undertook,  at  the  direction  of  his  foreman,  and  with  only  one  man  to 
aid  him,  to  lift  into  a  car  an  iron  bolster  weighing  several  hundred  pounds, 
he  assumed  the  risk  resulting  from  the  weight,  as  the  danger  involved  was 
one  open  to  common  observation. 

Appeal  from  the  District  Court  of  Brazos.  Tried  below  before  Hon. 
J.  C.  Scott 

Doremus  &  Butler  and  W.  B.  Teagarden,  for  appellant. — Cited  on 
the  doctrine  of^assunned  risk:  Railway  v.  French,  86  Texas,  96;  Rail- 
way V.  Lempe,'59  Texas,  22;  Railway  v.  Shiflet,  58  S.  W.  Rep.,  947; 
Railway  v.  Lemon,  83  Texas,  ,146;  Railway  v.  Martin,  21  Texas  Civ. 
App.,  207;  Railway  v.  Scott,  62  S.  W.  Rep.,  1077;  Houston  &  T.  C. 
Rv.  Co.  V.  Crawford,  32  S.  W.  Rep.,  155;  Crawford  v.  Houston  &  T. 
C."  Ry.  Co.,  89  Texas,  89. 

A.  C.  Breitz,  W.  T.  Board  and  A,  G.  Board,  for  appellee. 

REESE,  Associate  Justice. — Robert  Figures,  appellee,  sues  the 
International  &  Great  Northern  Railroad  Company,  appellant,  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been  sustained  by 
him  on  account  of  the  negligence  of  the  company.  Damages  are  laid 
at  $5,000. 

The  basis  of  appellee's  claim  is,  that  while  in  the  employ  of  the 
company  and  engaged,  with  several  others,  in  loading  scrap  iron  on 
a  car  under  the  direction  of  one  R^  J.  Long,  he  and  Hal  Caldwell  were 
ordered  by  said  Long  to  take  up  and  load  into  the  car  a  piece  of  iron 
or  steel  called  a  bolster;  that  this  bolster  was  too  heavy  to  be  safely 
handled  by  two  men,  a  fact  which  was  known  to  Long,  but  not  known 
to  appellee,  and  that  in  lifting  and  endeavoring  to  put  it  in  the  car 
Caldwell,  on  account  of  the  weight  of  the  piece,  let  his  end  slip  and 
fall;  the  result  of  which  was  to  throw  the  weight  against  appellee  and 
to  inflict  upon  him  injuries  for  which  he  claimed  damages.  Negligence 
of  Long  in  giving  the  order  aforesaid  is  alleged  and  also  the  facts 
necessary  to  show  that  he  was,  upon  this  occasion,  a  vice-principal  and 
not  a  fellow  servant  of  appellee. 

Appellant  pleaded  general  demurrer,  general  denial,  contributory  neg- 
ligence and  assumed  risk.  The  general  demurrer  was  overruled,  and 
upon  trial  before  a  jury  appellee  had  judgment.  Motion  for  new  trial 
by  appellant  was  overruled  and  it  appeals. 

Among  other  errors  assigned  is  that  the  verdict  and  judgment  were 
contrary  to  and  not  supported  by  the  evidence,  which  in  view  of  the 
disposition  to  be  made  of  the  case,  is  the  only  assignment  that  need  be 
noticed.  Appellee  testified  in  his  own  behalf,  and  his  testimony  fur- 
nished the  only  evidence  to  support  his  claim  as  to  the  accident  having 
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occurred  at  all.  From  appellee's  testimony  it  appears  that  he  had  been 
in  the  employ  of  the  company  for  more  than  a  year  at  the  time  of  the 
accident^  had  handled  scrap  iron  and  steel  rails,  and  was  familiar  with 
such  work;  that  on  the  day  the  accident  occurred  he  and  one  Caldwell, 
while  engaged  with  several  others  in  loading  scrap  iron  on  to  a  car, 
were  ordered  by  Long,  appellant's  foreman  in  charge  of  the  work,  to 
take  up  and  load  into  the  car  a  piece  of  iron  lying  on  the  ground 
spoken  of  in  the  testimony  as  a  bolster.  Having  given  this  order,  liong 
stepped  to  the  end  of  the  car,  but  could  see  appellee  and  Caldwell. 
These  two  lifted  the  bolster  and  after  having  done  so,  and  while  they 
held  it,  one  at  each  end,  on  account  of  the  weight  Caldwell  let  his  end 
loose,  which  threw  the  weight  of  the  other  end  against  appellee,  inflict- 
ing upon  him  injuries  which  need  not  be  here  more  specially  stated. 

Appellee  testified  that  he  saw  the  bolster  lying  near  the  scrap  iron 
which  they  were  loading,  but  did  not  know  how  heavy  it  was;  tnat  he 
did  not  object  to  loading  it  on  accoimt  of  its  being  heavy ;  that  it  did 
not  look  heavy.  Long  testified  that  the  bolster  was  five  feet  eight 
inches  long  and  twelve  inches  square  and  weighed  five  hundred  and 
seventy-five  pounds;  that  he  was  present  when  the  bolster  was  loaded 
and  knew  that  it  was  heavy  and  dangerous,  because  one  man  had  been 
hurt  with  it  before.  He,  however,  in  this  connection,  testified  that  six 
men,  whom  he  named,  loaded  the  bolster  into  the  car.  It  was  con^ 
clusively  shown  that  the  bolster  was  too  heavy  for  two  men  to  safely 
handle: 

Conceding  the  truth  of  appellee's  testimony  and  of  all  of  the  other 
testimony  supporting  every  part  of  his  case,  our  conclusion  is,  that  the 
ve'rdict  and  judgment  are  contrary  to  the  evidence,  and  that  appellant's 
sixth  assignment  of  error,  which  complains  of  the  action  of  the  court 
m  overruling  its  motion  for  a  new  trial,  on  this  ground,  should  be 
sustained.  The  general  principle  of  law  applicable  to  the  facts  is  stated 
fn  the  case  of  St.  Louis,  A.  &  T.  Ry.  Co.  v.  Lemon,  83  Texas, 
146,  with  reference  to  the  facts  of  that  case  which  are  very  similar  to 
the  facts  of  this  case.    The  principFe  is  well  settled  in  this  State. 

The  sole  ground  of  negligence  charged  against  appellant  is,  l^at  the 
foreman  Long  ordered  appellee  and  one  Caldwell  to  take  up  and  load 
into  the  car  a  piece  of  iron  which  the  foreman  knew  to  be  too  heavy  to 
be  safely  handled  by  two  men  alone,  which  fact  was  not  known  to 
appellee.  It  was  an  ordinary  piece  of  iron  twelve  inches  square,  five 
feet  and  eight  inches  long  and  weighing  five  hundred  and  seventy-five 
pounds.  It  is  true  that  Long  testified  that  he  knew  it  was  dangerous, 
and  that  one  man  had  been  hurt  with  it,  but  the  unavoidable  inference 
from  his  testimony  is  that  the  danger  lay  in  its  weight,  and  not  in  any 
occult  properties  of  the  piece  of  iron  peculiarly  within  his  knowledge. 
This  was  a  matter  as  fully  within  the  observation  of  appellee  as  of 
Long,  especially  in  view  of  his  testimony  that  he  was  familiar,  from  ex- 
perience, with  the  matter  of  handling  and  lifting  iron.  Indeed,  what- 
ever danger,  if  any  there  might  have  been  in  two  men  attempting  to 
lift  and  load  this  bolster  into  the  car,  was  a  matter  so  open  to  common 
observation  as  to  be  necessarily  perceivable  by  any  man  of  ordinary 
understanding.  But  even  if  appellee  did  not  know,  and  by  the  use  of 
ordinary  care  could  not  have  discovered  before  taking  hold  of  the 
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bolster,  whatever  danger  there  was,  if  any,  in  two  men  undertaking  to 
lift  and  load  it  into  the  ear;  certainly  he  bad  but  to  take  hold  of  it 
preparatory  to  lifting  it,  to  discover  as  fully  as  could  have  been  known 
to  Long,  whether  he  and  Caldwell  could  handle  it  with  safety.  In 
undertaking,  with  the  assistance  of  Caldwell  alone,  to  lift  and  load  the 
bolster  into  the  car,  appellee  must  be  held  to  have  assumed  the  risk  of 
whatever  danger  there  was  in  doing  so  on  account  of  the  weight  of  the 
piece.  (Railway  v.  Lemon,  83  Texas,  143;  Haywood  v.  Railway,  12 
Texas  Ct.  Rep.,  295;  Railway  v.  Sherman,  87  S.  W.  Rep.,  887.) 

It  is  unnecessary  to  notice  the  other  questions  presented  by  the 
record.  For  the  reasons  given,  the  judgment  of  the  District  Court  is 
reversed  and,  in  as  much  as  according  to  appellee's  own  testimony  he 
is  not  entitled  to  recover,  judgment  is  here  rendered  for  appellant. 

Reversed  and  rendered. 


Maboaret  E.  Welsh  et  al.  v.  V.  Weiss. 

Decided  October  12,  1905. 

Apptal — ^Afflrmanoe  on  Certifloate— Delay  in  Filing  Trantoript — ^Writ  of  Error. 

Where  appellee,  because  of  appellant's  failure  to  file  the  transcript  in 
time,  was  entitled  to  an  afilrmance  on  certificate  under  article  1016,  Revised 
Statutes,  the  right  to  such  affirmance  could  not  be  denied  because  appellant  had 
sued  out  a  writ  of  error  on  the  judgment  after  such  default  in  filing,  although 
the  default  was  not  due  to  bad  faith  or  for  the  purpose  of  delay,  and  the 
writ  of  error  was  perfected  before  the  motion  for  affirmance  on  certificate  was 
made  at  the  appeal  term. 

Appeal  and  writ  of  error  from  the  District  Court  of  JeflPerson.  Tried 
below  before  Hon.  A.  T.  Watts. 

Hardy  &  Hardy,  Jno.  F.  Weeks  and  Jas.  H.  Rachford,  for  appellants 
and  plaintiffs  in  error. 

Oreers,  Nail  dk  Neblett,  for  appellees  and  defendants  in  error. 

GILL,  Chief  Justice. — On  motion  to  dismiss  writ  of  error  and 
motion  for  rehearing  in  the  matter  of  our  refusal  to  affirm  on  certifi- 
cate. 

On  the  12th  day  of  July,  1904,  in  a  suit  between  the  appellants  as 
plaintiffs  and  appellee  as  defendant  a  judgment  was  rendered  in  the 
trial  court  that  plaintiffs  take  nothing  by  their  suit  and  pay  the  costs. 
Plaintiffs  gave  notice  of  appeal  and  duly  perfected  the  appeal  by  filing 
an  appeal  bond  within  the  time  prescribed  by  law,  but  the  record  was 
not  filed  in  this  court  within  the  ninety  days  allowed  by  law  for  the 
filing  thereof.  On  the  19th  day  of  November,  1904,  plaintiffs  by  their 
attorneys  filed  in  this  court  a  motion  for  leave  to  file  the  transcript 
after  the  ninety  days,  setting  up  facts  alleged  to  be  sufficient  to  excuse 
the  delay.    This  motion  was  overruled,  but  no  written  opinion  was  "filed- 

As  a  matter  of  fact  the  failure  to  file  the  transcript  in  time  was  not 
due  to  bad  faith  or  any  purpose  to  delay  the  enforcement  of  the  judg- 
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ment  or  the  final  determination  of  the  case,  but  the  excuses  given 
therefor  were  not,  however,  in  our  opinion,  sufficient.  That  motion 
was  finally  disposed  of  at  the  last  term,  and  has  passed  beyond  the 
control  of  this  court.  The  final  order  therein  was  entered  December 
21,  1904.  The  plaintiffs  thereupon  perfected  a  writ  of  error  to  this 
court  and  filed  the  transcript  herein  on  May  6,  1906,  and  the  cause 
was  duly  placed  upon  the  docket  of  this  court.  On  May  19,  1905.  the 
appellee  in  due  form  asked  for  affirmance  of  the  judgment  on  certifi- 
cate. Our  attention  was  not  called  to  the  fact  that  the  cause  was 
pending  here  on  writ  of  error,  and  the  prayer  for  affirmance  on  certifi- 
cate was  granted. 

The  appellees  also  filed  a  motion  to  dismiss  the  writ  of  error,  alleg- 
ing the  right  to  affirmance  on  certificate  and  that  that  right  had  been 
accorded  them.  The  appellants  promptly  filed  a  motion  for  rehearing 
in  the  matter  of  the  affirmance  on  certificate,  and  also  resisted  the 
motion  to  dismiss  the  writ  of  error.  They  prayed  that  the  motion  to 
dismiss  and  the  certificate  be  consolidated  and  considered  together,  and 
urged  that  as  they  were  guilty  of  no  bad  faith  in  substituting  their 
writ  of  error  for  their  forfeited  appeal,  and  as  they  had  prosecuted 
their  writ  to  the  same  term  of  this  court  to  which  the  appeal  was  re- 
turnable and  before  appellees  had  asked  for  affirmance  on  certificate, 
their  right  to  have  the  cause  determined  on  writ  of  error  was  para- 
mount. We  followed  this  view,  and  at  a  later  day  during  the  same 
term  granted  the  motion  for  rehearing  in  the  matter  of  affirmance  on 
certificate,  refused  the  requested  affirmance  and  overruled  the  motion 
to  dismiss  the  writ  of  error.  Shortly  thereafter,  and  at  a  date  too  near 
the  close  of  the  term  for  further  action  in  the  matter,  the  court  upon 
their  own  motion  set  aside  each  of  the  orders  last  above  named  and 
suggested  to  counsel  that  if  they  so  desired  they  might  file  further  argu- 
ment and  authority.  The  matter  was  then  passed  over  to  this  term 
under  the  general  order  of  the  court  made  at  the  adjournment  of  the 
term,  passing  all  pending  business  to  the  following  term. 

Counsel  for  each  side  have  filed  additional  argument,  and  we  have 
given  the  matter  a  careful  reconsideration.  In  as  much  as  our  views 
have  not  heretofore  been  embodied  in  writing  in  this  cause,  we  deem  it 
not  amiss  to  set  down  briefly  the  reasons  which  controlled  us  in  re- 
calling our  order  of  affirmance  and  refusing  to  dismiss  the  writ  of 
error,  as  well  as  the  views  we  now  hold  in  regard  to  the  questions  in- 
volved. 

The  article  of  the  Revised  Statutes  conferring  the  right  to  affirmance 
on  certificate  and  prescribing  the  method  for  the  exercise  of  the  right  is 
as  follows:  "Article  1016.  In  case  the  appellant  or  plaintiff  in  error 
shall  fail  to  file  a  transcript  of  the  record  as  directed  in  this  chapter, 
then  it  shall  be  lawful  for  the  appellee  or  defendant  in  error  to  file 
with  the  clerk  of  said  court  a  certificate  of  the  clerk  of  the  District  or 
County  Court  in  which  any  such  appeal  or  writ  of  error  may  have  been 
taken  .  .  .  stating  the  time  when  such  appeal  was  perfected  or 
such  citation  served;  whereupon  it  shall  be  the  duty  of  the  Courts  of 
Civil  Appeals  to  affirm  the  judgment  of  the  court  below,  unless  good 
cause  can  be  shown  why  such  transcript  was  not  filed.  If  a  copy  of 
the    (appeal)    bond    accompanies    such    certificate   of   the   clerk,   the 
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judgment  shall  in  like  manner  be  affirmed  against  the  sureties  on  said 
bond." 

It  seem  to  be  held  or  conceded  by  all  the  authorities  bearing  upon  the 
question  that  the  statute  was  designed  to  prevent  the  use  of  writ  of 
error  in  such  cases  for  the  purpose  of  delaying  the  execution  of  judg- 
ments of  the  lower  court.  That  this  would  not  be  possible  in  a  case 
where  the  plaintiff  had  merely  failed  to  recover  a  judgment  in  the 
court  below,  is  not  only  apparent,  but  in  all  the  authorities  to  which  we 
have  been  cited  upon  the  point  and  in  all  except  one  to  which  we  have 
had  access,  the  question  arose  on  appeal  from  judgments  the  execution 
of  which  had  been  arrested  by  supersedeas  bond. 

In  Thompson  v.  Anderson,  82  Texas,  237,  plaintiff  perfected  an  ap- 
peal by  the  execution  of  a  cost  bond  only.  The  appeal  was  abandoned 
and  writ  of  error  was  perfected  to  a  subsequent  term,  supported  by  a 
cost  bond  only.  There  was  no  effort  to  secure  an  affirmance  on  certifi- 
cate at  the  term  to  which  the  appeal  was  returnable.  In  disposing  of 
the  motion  to  dismiss  the  writ  on  the  ground  that  a  perfected  appeal 
had  been  abaDdoned,  Judge  Stayton  noted  the  fact  that  in  the  absence 
of  a  supersedeas  bond  the  execution  of  the  judgment  was  in  no  way 
arrested,  and  the  appellee  was  in  the  same  position  in  that  respect  as 
if  no  appeal  had  been  perfected.  It  was  incidentally  held,  however,  that 
had  an  affirmance  on  certificate  been  applied  for  in  time,  he  would 
have  been  entitled  to  the  affirmance. 

In  Perez  v.  Garza,  52  Texas,  571,  it  is  held  that  an  appellant  can 
not  defeat  the  right  to  affirmance  on  certificate  by  prosecuting  a  writ 
of  error  to  the  same  term,  but  in  that  case  there  was  a  supersedeas 
bond,  and  one  of  the  controlling  reasons  given  for  the  holding  was  that 
the  execution  of  the  judgment  was  thereby  obstructed  and  the  appel- 
lant enabled  to  bring  about  a  delay  to  which  he  was  not  entitled  and 
which  the*  statute  was  designed  to  prevent. 

In  Anderson  v.  Waco  State  Bank,  47  S.  W.  Rep.,  562,  the  Court  of 
Civil  Appeals  sitting  at  Austin  permitted  the  prosecution  of  a  writ 
of  error  after  appeal  abandoned,  and  declined  to  affirm  on  certificate. 
The  court  based  its  decision  upon  the  ground  that  the  writ  was 
promptly  filed  in  good  faith  and  that  the  failure  to  file  the  record  on 
appeal  on  time  was  not  due  to  the  negligence  of  appellant.  (This  last 
reason  would  have  justified  the  filing  of  the  appeal  record  after  the 
ninety  days  under  article  1017  of  the  Revised  Statutes,  but  not  the 
writ  of  error.)  The  record  on  writ  of  error  was  filed  in  the  Appellate 
Court  after  the  application  for  affirmance  on  certificate.  The  court 
seemed  to  have  been  controlled  by  the  reason  that  no  delay  would  result 
and  that  the  equities  were  in  favor  of  appellants. 

In  Insurance  Company  v.  Clancy,  91  Texas,  467,  a  supersedeas  bond 
had  been  filed  and  the  certified  question  was  predicated  partly  upon 
that  fact.  Chief  Justice  Gaines,  in  disposing  of  that  question,  empha- 
sizes the  fact  that  the  appellee  would"  be  delayed  in  the  execution  of  his 
judgment  by  reason  of  the  supersedeas  bond,  and  quotes  with  approval 
the  language  in  Perez  v.  Garza  upon  the  point. 

In  view  of  these  authorities,  and  because  the  delay  which  the  statute 
was  designed  to  prevent  was  not  present  in  this  case  and  there  was  no 
bad  faith,  and  because  further  the  writ  of  error  had  been  perfected^ 
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docketed  and  had  an  established  standing  in  this  court  before  the 
application  for  aflSnnance  was  filed,  we  were  of  opinion  there  was  room 
for  the  distinction  we  have  suggested,  and  that  the  language  of  the 
statute  ought  not  to  be  technically  applied. 

In  view  however  of  the  case  of  Davidson  v.  Ikard,  23  S.  "W.  Rep., 
379  (which  was  an  appeal  from  a  judgment  against  the  plaintiff  in 
trespass  to  try  title),  and  in  view  of  the  language  of  Judge  Oaines  in 
summing  up  the  views  of  the  Supreme  Court  in  Clancy's  case,  supra, 
we  have  concluded  the  question  is  not  an  open  one  and  that  we  have 
no  discretion  in  the  matter,  but  must  apply  the  absolute  terms  of 
article  1016  to  all  appellants,  whatever  the  character  of  the  judgment 
from  which  the  appeal  is  taken. 

The  motion  of  appellants  to  set  aside  the  aflSrmance  on  certificate  is 
overruled  and  the  motion  to  dismiss  the  writ  of  error  is  granted. 

AfSrmed  by  Supreme  Court  on  certified  question.    See  99  Texas,  356. 


Anna  Qreen  v.  Houston  Electric  Company. 

Decided  October  13,  1906. 

1. — ^Negligenoe— Carrier  of  Passengrers — Charge. 

In  an  action  by  a  street  car  passenger  for  negligent  personal  injuries  a 
charge  was  error  which  defined  negligence  as  the  want  of  or  failure  to  use 
ordinary  care,  instead  of  such  a  high  degree  of  care  as  would  be  used  by  very 
cautions,  prudent  and  competent  persons  under  similar  circumstances. 

2. — ^Allegation  and  Proof — Personal  Injuries. 

In  an  action  for  personal  injuries  wherein  plaintiff's  petition  alleged  that 
prior  to  the  injuries  she  was  a  sound,  healthy  woman,  it  was  error  for  the 
charge  to  make  her  right  to  recover  dependent  upon  proof  of  such  descriptive 
allegation. 

8. — ^Personal  Injury — ^Damages — ^Pleading  and  Proof. 

Where  in  an  action  for  personal  injury  plaintiff  alleged  that  prior  to  the 
injury  she  was  a  sound  and  healthy  woman,  and  there  was  evidence  to  the 
effect  that  her  condition  at  the  time  of  the  trial  was  no  worse  than  it  was 
before  the  injury,  and  that  she  was  prior  to  the  injury  weak  and  sickly,  this 
could  not  preclude  recovery  for  such  physical  and  mental  suffering  and  such 
expenses  as  were  the  diredb  result  of  the  injury. 

4. — Same— Aggravation  of  Injury — ^Pleading. 

In  order  to  recover  damages  for  aggravation  of  a  previously  diseased 
physical  condition  it  is  not  necessary  that  plaintiff's  petition  should  allege 
such  previous  condition. 

5. — ^Assignment  of  Error — Statement. 

An  assignment  of  error  will  not  be  disregarded  because  the  statement  there- 
under, which  contains  all  there  is  in  the  record  bearing  on  the  question  presented, 
also  contains  other  matter  not  germane  thereto. 

Appeal  from  the  District  Court  of  Harris.    Tried  below  before  Hon. 
Norman  G.  Kittrell. 

Lovejoy  &  Malevinsky  and  Ouynes  £  Colgin,  for  appellant. — 1.    The 
pleadings  and  evidence  disclosing  a  case  of  passenger  and  carrier,  it 
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was  an  aflBrmative  error  for  the  trial  court  to  instruct  the  jury  that  the 
exercise  of  ordinary  care  on  the  part  of  the  railroad  company  would 
relieve  it  from  liability.  Parvin  v.  Railway,  64  S.  W.  Rep.,  638; 
Railway  v.  Rogers,  89  Texas,  680 ;  Railway  v.  Harrison,  73  S.  W.  Rep., 
39 ;  Railway  v.  Arrington,  70  S.  W.  Rep.,  561 ;  Gallagher  v.  Bowie,  66 
Texas,  266,"  17  S.  W.  Rep.,  407 ;  Railway  Co.  v.  Welch,  86  Texas,  203, 
24  S.  W.  Rep.,  390,  40  Am.  St.  Rep.,  829;  Railway  Co.  v.  Kennedy, 
12  Texas  Civ.  App.,  664,  35  S.  W.  Rep.,  336;  Railway  Co.  v.  Brown, 
16  Texas  Civ.  App.,  93,  40  S.  W.  Rep.,  608;  Railway  Co.  v.  Halloren, 
53  Texas,  53,  37  Am.  St.  Rep.,  744. 

2.  It  is  not  essential  to  a  recovery  that  a  plaintiff  should  prove  by  a 
preponderance  of  the  evidence  a  condition  before  injury  alleged  in  her 
petition  that  was  merely  descriptive.  Even  though  Mrs.  Green  may 
not  have  been  a  sound,  healthy  and  active  woman,  yet,  nevertheless,  she 
was  entitled  to  recover  if  the  jury  believed  from  the  evidence  that,  by 
reason  of  defendant's  negligence,  she  received  injuries,  substantially  at 
the  time  and  place  and  in  the  manner  as  alleged  by  her,  without  fault  on 
her  part.  1  Fetter  on  Carriers  of  Passengers,  317;  2  Fetter  on  Carriers 
of  Passengers,  1083;  2  Shear.  &  Red.  on  Negligence,  pp.  1272,  1273; 
Railway  v.  Hecht,  17  N.  E.  Rep.,  297. 

Baker,  Bolts,  Parker  £  Garwood,  for  appellee. — The  plaintiff,  having 
alleged  that  prior  to  the  accident  she  was  a  sound,  healthy  and  active 
woman^  and  that  her  condition  since  the  accident,  and  at  the  time  of  the 
trial,  was  caused  by  the  injuries  which  she  received,  she  can  not  recover, 
if  the  evidence  shows  that,  prior  to  the  accident,  she  was  suffering  from 
a  nervous  or  neurasthenic  condition  or  disease,  and  that  the  effect  of 
the  accident,  or  injuries  was  merely  to  aggravate  and  make  worse  the 
already  existing  diseased  condition;  and  this  is  true,  because,  having 
alleged  her  present  condition  was  the  result  of  her  injuries,  she  could 
not  abandon  these  allegations  and  recover  on  a  different  cause  of  action 
showing  that  her  present  condition  was  merely  an  aggravation  of  a 
diseased  condition  already  existing  and  antedating  the  accident.  Wat- 
son on  Damages,  sec.  206,  p.  250;  Fuller  v.  Mayor,  92  Texas,  197; 
Wilkinson  v.  Detroit  Steel  Works,  73  Mich.,  405;  Thurston  v.  Ix)ose, 
61  Mich.,  292;  Haywood  v.  Railway,  12  Texas  Ct.  Rep.,  297. 

REESE,  Associate  Justice. — Appellant  sues  to  recover  of  appellee 
damages  for  injuries  alleged  to  have  been  received  by  her  while  getting 
on  one  of  appellee's  cars.  Appellee  owns  and  operates  a  line  of  street 
railway  in  the  city  of  Houston,  and  it  is  alleged  in  the  petition  that 
while  appellant  was  in  the  act  of  getting  on  one  of  its  cars,  and  before 
she  had  gotten  entirely  in  the  car,  it  was,  by  the  person  in  charge, 
negligently  started  with  a  violent  jerk  and  without  any  warning  to 
appellant,  the  effect  of  which  was  to  throw  her  violently  against  the 
end  of  the  seat  and  to  inflict  upon  her  injuries,  for. which  she  claims 
damages  in  the  sum  of  $3,500. 

Defendant  answered  by  general  doniurrer  and  general  denial.  There 
was  a  verdict  and  judgment  for  the  defendant.  Her  motion  for  a 
new  trial  having  been  overruled,  she  appeals. 

Appellant,  in  her  first  and  second  assignments  of  error,  complains 
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of  the  charge  of  the  court  in  its  definition  of  negligence,  as  "the  want 
or  failure  to  use  ordinary  care,  that  is,  that  degree  of  care  which  an 
ordinarily  prudent  person  would  use  under  like  circumstances,  to  avoid 
injury  or  accident/^  The  evidence  shows  that  if  appellant  was  injured 
at  all,  she  was,  at  the  time,  a  passenger  on  the  car  of  appellee,  a 
common  carrier,  and  this  is  the  allegation  of  her  petition.  The  charge 
is  erroneous  in  defining  the  degree  of  care  required  of  appellee,  which 
is,  in  substance,  "such  a  high  degree  of  foresight  as  to  possible  dangers, 
and  such  a  high  degree  of  prudence  in  guarding  against  them,  as 
would  be  used  by  very  cautious,  prudent  and  competent  persons  under 
similar  circumstances.*'  Railway  v.  Halloren,  53  Texas,  53;  Inter- 
national &  G.  N.  Ry.  Co.  V.  Welch,  86  Texas,  203. 

The  jury  were  instructed  in  paragraph  6  of  the  charge  that  appellant's 
right  to  recover  was  dependent  upon  their  belief  that  she  was  a  sound, 
healthy  and  active  woman  prior  to  the  injury.  This  placed  upon  ap- 
pellant the  burden  of  proving,  as  an  essential  element  of  her  right  to 
recover  any  damages  whatever,  the  descriptive  allegations  of  her  petition 
that  she  was,  prior  to  the  alleged  injuries,  a  sound,  healthy  and  active 
woman.  We  think  this  charge  was  error.  Gulf,  C.  &  S.  P.  Ry.  Co. 
V.  Brown,  16  Texas  Civ.  App.,  104. 

The  jury  were  further  instructed  that  the  plaintiff  would  not  be  en- 
titled to  recover  if  they  believed  that  her  physical  condition  at  the  time 
of  the  trial  was  not  the  result  of  the  injury  alleged,  or  if  they  believed 
that  it  arose  from  other  causes  prior  to  the  injury.  While  it  is  true 
that  there  was  evidence  which  tended  to  show  that  appellant's  general 
physical  condition  at  the  time  of  the  trial  was  no  worse  than  it  had 
been  for  several  years,  and  previous  to  the  date  of  the  alleged  injury, 
and  that  instead  of  having  been,  previous  to  such  injury,  a  stout, 
healthy  and  active  woman,  as  alleged  by  her,  she  was  weak,  sickly  and 
not  capable  of  physical  labor,  still  if  this  testimony  had  been  true,  and 
if  her  general  physical  condition  at  the  time  of  the  trial  had  been  no 
worse  than  it  was  before  the  alleged  injury,  it  would  not  have  pre- 
cluded her  from  recovering  for  such  physical  and  mental  suffering,  in- 
capacity to  attend  to  her  affairs,  etc.,  as  alleged,  if  any,  as  were  im- 
mediately consequent  upon  such  injury  and  the  direct  result  thereof, 
and  in  addition  such  expenses,  if  any,  as  were  incurred  for  medical 
attendance  on  account  thereof,  if  in  fact  she  had  been  injured  as  alleged 
in  her  petition  and  testified  to  by  herself  and  other  witnesses.  If  the 
jury  had  believed  that  the  accident  occurred,  as  testified  to  by  appellant 
and  Mrs.  Finch,  and  that  she  sustained  damages  and  incurred  expenses 
immediately  consequent  thereupon  and  the  direct  result  thereof,  such 
matters,  under  the  instruction  referred  to  could  not  have  been  con- 
sidered by  the  jury  if  they  further  believed  that  her  general  physical 
condition  was  no  worse  at  the  time  of  the  trial  than  previous  to  the 
injury.  This  is  not  the  law,  and  the  charge  referred  to  was  error. 
In  each  of  these  instructions  the  right  to  recover  for  whatever  damages 
on  account  of  mental  and  physical  suffering,  if  any,  appellant  may 
have  sustained  immediately  consequent  upon  the  accident  and  injury 
complained  of,  and  not  affecting  her  general  physical  condition  at  the 
time  of  the  trial,  is  denied.     These  objections  to  the  charge  of  the 
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court  are  presented  by  sufficient  assignments  of  error  and  must  be 
sustained. 

The  eighth  paragraph  of  the  court's  charge  is  as  follows,  and  is 
assigned  as  error:  "In  this  connection  you  are  further  instructed  that 
as  plaintiff  alleges  that  her  injuries  and  present  condition  were  produced 
and  caused  by  the  negligence  of  defendant's  servants  in  charge  of  the 
car,  she  is  required  to  prove  this  allegation  by  a  preponderance  of  the 
evidence,  and  if  you  believe  that  the  accident  occurred  at  the  time  and 
place  alleged,  but  believe  that  before  that  time  the  plaintiff  was  in  a 
diseased  and  nervous  condition,  whereby  her  system  was  already  per- 
manently or  seriously  injured,  and  that  her  present  physical  condition 
is  only  a  continuation  or  aggravation  of  the  already  existing  condition, 
you  will  find  for  defendant.'*  Appellee  insists  that  this  instruction 
announces  a  correct  rule  of  law.  Its  contention  is  that  appellant,  hav- 
ing alleged  in  substance  that  she  was,  prior  to  the  accident,,  a  sound, 
healthy  and  active  woman,  that  her  injuries  were  entirely  produced  by 
the  accident  complained  of,  and  having  supported  the  allegations  of 
her  petition  by  her  testimony,  and  there  being  testimony  tending  to 
show  that  she  was  in  fact  physically  weak  and  unsound  before  the 
accident,  she  is  not  entitled  to  recover  damages  for  such  injuries  pro- 
duced by  the  accident  as  only  aggravated  a  previously  diseased  or 
unsound  physical  condition. 

The  gravamen  of  appellee's  argument  is  that  appellant  must  be  con- 
fined to  the  case  made  by  her  petition,  which  is  that  of  injuries  pro- 
duced by  the  accident  upon  a  sound,  healthy  and  active  person.  In 
support  of  these  contentions  several  authorities  are  cited.  The  strongest 
case  cited  and  the  one  announcing  in  the  most  positive  terms  the 
doctrine  contended  for,  is  Wilkerson  v.  Detroit  Steel  Works,  73  Mich., 
405.  The  quotation  in  appellee's  brief  from  Watson  on  Damages  is 
in  itself  a  quotation  from  the  opinion  in  the  above  case.  We  have  not 
had  access  to  this  last  authority,  but  note  that  in  the  quotation  in  the 
brief  the  author  states  that  "on  the  other  hand,  it  has  been  decided  that 
the  plaintiff  may  show  his  delicate  state  of  hiealth  at  the  time  of  the 
injury  complained  of,  and  the  fact  that  the  consequences  are  more 
serious  than  they  would  have  been  had  he  been  in  robust  health,  with- 
out special  allegation  of  such  facts  in  his  petition." 

In  the  Wilkerson  Case,  supra,  the  facts  appeared  to  be  that  the 
plaintiff  was  partially  paralyzed  and  had  epileptic  fits,  which  were 
alleged  in  the  petition  to  have  been  produced  by  the  injuries  complained 
of.  Defendant  introduced  evidence  to  show  that  both  the  paralysis  and 
the  epilepsy  existed  prior  to  the  accident.  The  defendant  requested  the 
court  to  instruct  the  jury  "that  if  they  believed  from  the  evidence  that 
the  plaintiff  had  paralysis  before  the  building  fell  upon  him,  then  he 
can  not,  under  the  declarations  and  evidence  in  this  cause,  recover  for 
such  paralysis,  or  any  aggravation  of  the  same  produced  by  the  build- 
ing falling  upon  him;  and  if  they  believed  that  the  plaintiff  had  epi- 
lepsy before  the  building  fell  upon  him,  that  he  can  not  recover  under 
the  declaration  and  proofs  in  this  cause,  on  account  of  such  epilepsy, 
or  any  aggravation  of  the  same  produced  by  the  building  falling  upon 
him."  These  instructions  were  refused.  With  reference  to  this  re- 
fusal the  Supreme  Court  says:    "We  think  the  court  erred,  and  that 
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the  defendant  was  entitled  to  the  instructions  asked  for.  The  plain- 
tiff's declaration  plainly  alleges  the  fits  and  paralysis  to  have  been 
caused  by  the  injury  received  by  the  roof  falling  on  him.  While  ag- 
gravation of  an  existing  disease  or  ailment  may  be  shown  in  evidence, 
and  damages  recovered  therefor,  in  cases  where  the  declaration  is  so 
framed  as  to  admit  of  such  proof,  yet  if  the  plaintiff  frames  his  declara- 
tion on  the  theory  that  the  particular  ailment  complained  of  was  pro- 
duced by  the  act  alleged  and  was  the  direct  result  of  it,  and  the  plain- 
tiff's proofs  are  produced  upon  that  theory  and  are  repugnant  to  the 
theory  of  an  aggravation  of  an  existing  infirmity,  the  defendant  is  en- 
titled to  have  the  plaintiff  confined  in  his  recovery  to  the  scope  of  his 
allegations  and  proof.*' 

The  allegations  of  appellant's  petition  on  this  point  are,  "that  before 
being  injured  as  aforesaid,  plaintiff  was  a  sound,  healthy,  and  active 
woman,  capable, of  attending  to  and  in  fact  actually  attending  to  all 
her  domestic  and  business  affairs,  but  that  now,  because  of  her  afore- 
said wounds  and  injuries,  she  is  unable  to  properly  attend  to  her 
affairs,  and  in  an  effort  to  do  so,  is  forced  to  suffer  great  inconvenience 
and  excruciating  pains.**  The  effect  of  plaintiff's  testimony  was  to 
establish  these  allegations,  while  appellee  introduced  testimony  the 
effect  of  which  was  to  establish  that  she  was  not  a  stout,  strong  woman 
at  the  time  the  witnesses  knew  her,  which  was  some  time  before  the 
alleged  injury;  that  she  was  pale  and  sickly  looking,  delicate  and 
nervous. 

The  distinction  between  such  a  case  and  that  of  the  boy  Wilkerson, 
in  the  Michigan  case,  who  was  shown  to  have  been  paralyzed  and  af- 
flicted with  epilepsy  before  the  accident  by  which  he  was  injured,  is  so 
marked  as  to  make  it  questionable  whether  such  a  charge  as  was 
requested  in  that  case,  and  which  the  court  says  should  have  been 
given,  would  be  applicable  here,  if  it  be  conceded  that  it  laid  down  the 
correct  rule  in  that  case.  There  was  no  specific  disease,  like  paralysis 
and  epilepsy,  here— only,  according  to  appellee's  testimony,  a  woman 
delicate  instead  of  sound,  nervous  and  weakly  instead  of  healthy  and 
active.  Sound,  active  and  healthy  are  comparative  terms.  None  of 
appellee's  witnesses  testify  that  she  was  not  sound,  or  that  she  was 
in  any  way  diseased,  nor  is  it  to  be  gathered  from  their  testimony  that 
her  "system  was  already  permanently  or  seriously  injured."  We  do  not 
think  that  even,  under  the  doctrine  stated  in  the  Wilkerson  case,  when 
we  consider  the  language  of  the  opinion  in  connection  with  the  facts 
to  which  it  is  addressed,  the  charge  of  the  court  in  this  case  now  under 
discussion  can  be  approved.  We  can  not,  however,  give  our  assent  to  a 
rule  which  in  its  logical  application  would  put  upon  a  plaintiff  the 
danger  of  being  turned  out  of  court,  if  he  should  not  state  in  his 
petition  every  physical  weakness  or  ailment  which  might  be  aggravated 
in  its  effect  by  an  injury  wrongfully  inflicted  upon  him.  We  can  not 
find  that  the  doctrine  referred  to  has  ever  been  approved  elsewhere, 
and  while  we  have  not  been  able  to  find  any  case  denying  it,  it  is  at 
least  persuasive  that  in  a  multitude  of  cases  examined  it  appears  that 
persons  have  been  held  to  be  entitled  to  recover  damages  for  aggrava- 
tion of  a  previously  diseased  physical  condition  where  the  allegations 
of  the  petition  made  no  reference  to  such  condition.     The  Texas  case 


1906.]         Lowenthal-Habrison  Co.  v.  Edmiston  Bros.  265 

cited  in  appellee^s  brief   (Haywood  v.  Railway,   12  Texas  Ct.  Rep., 
297)  can  not  be  said  to  support  appellee's  contention. 

We  have  been  led  to  express  our  views  upon  this  question  at  greater 
length  than  would  appear  to  have  been  called  for,  for  the  reason  that 
counsel  for  appellee  are  very  earnest  in  their  contention  that  the 
charge  referred  to  is  a  correct  statement  of  the  law  applicable  to  this 
case.  In  fact  the  charge  is  clearly  erroneous  for  the  reason  that,  as  in 
the  case  of  other  instructions  given  and  referred  to  in  this  opinion,  the 
jury  are  precluded  from  finding  for  the  appellant  in  the  case  stated  in 
the  charge,  even  though  they  should  believe  that  she  sustained  damages 
on  account  of  independent  injuries  as  alleged  by  her,  in  the  way  of 
physical  and  mental  suffering,  <etc.,  immediately  consequent  upon  and 
directly  caused  by  the  accident. 

Appellant's  objection  to  the  several  instructions  referred  to  have 
been  presented  by  sufficient  assignments  of  error,  which  for  the  reasons 
given  must  be  sustained.  The  verdict  is  a  general  one,  and  it  is  not 
clear  to  us  that  it  was  not  influenced  by  the  erroneous  instructions 
given. 

Appellee  objects  to  a  consideration  by  this  court  of  appellant's  first 
and  second  assignments  of  error  for  the  reason  that  they  are  not 
followed  by  a  statement  as  required  by  rule  31  for  Appellate  Courts. 
The  statement  made  by  appellant  in  her  brief  under  these  assignments 
is  not  a  proper  statement  in  that  it  contains,  without  discrimination, 
all  of  the  testimony  introduced  by  appellant,  much  the  greater  part  of 
which  has  no  bearing  upon  the  questions  presented  by  these  assign- 
ments, but  it  does  contain  what  there  is  in  the  record  properly  bear- 
ing upon  the  question,  and  we  are  not  inclined  to  disregard  the  assign- 
ments of  error  for  the  departure  from  the  rule  pointed  out. 

We  do  not  think  that  either  of  the  objections  of  appellee  to  the  con- 
sideration of  the  fourth  assignment  present  sufficient  grounds  for  dis- 
regarding the  assignment.  For  the  errors  pointed  out,  the  judgment 
of  the  District  Court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Lowenthal-Harrison  Company  v.  Edmiston  Bros,  et  al. 

Decided  October  14,  1905. 

1. — ^Asslsmment  of  Error — Propotitlon. 

Where  an  assignment  of  error  was  that  the  court  erred  in  sustaining  a 
motion  to  quash  a  writ  of  garnishment,  because  the  application  for  same  was 
in  full  compliance  with  the  law,  a  proposition  thereunder  that:  "In  constru- 
ing garnishment  papers  the  court  looks  to  all  papers  filed  in  the  garnishment 
case,  and  also  to  papers  in  the  original  case;  and  all  affidavits  filed  in  the 
garnishment  for  the  purpose  of  obtaining  the  writ  of  garnishment  must  be  con- 
strued together  in  ascertaining  if  all  papers  necessary  to  authorize  issuance  of 
garnishment  have  been  filed,"  was  insufficient  as  not  showing  the  specific  ground 
of  error  complained  of. 

9. — Bame— AocomiMiiisrliig  Statement. 

A  statement  accompanying  the  proposition,  that  plaintiff  filed  two  papers, 
not  named  nor  described,  further  than  that,  taken  together,  they  contain  all 
the  requirements  of  certain  designated  articles  of  the  Revised  Statutes,  is  the 
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statement  of  a  legal  conclusion,  and  not  of  facts  taken  from  the  record,  as 
required  by  the  rules. 

Appeal  from  the  County  Court  of  Anderson.  Tried  below  before 
Hon.  G.  W.  Hudson. 

Gregg,  Brown  &  Brooks,  for  appellant. 

John  Young  Oooch  and  Thos.  B.  Greenwood,  for  appellees. 

PLEASANTS,  Associate  Justice. — Appellant,  a  corporation,  hav- 
ing a  claim  against  the  Drummond  Mill  &  Elevator  Company,  brought 
suit  thereon  in  the  County  Court  of  Anderson  County  and  applied  for 
and  obtained  the  issuance  of  a  writ  of  garnishment  against  the  ap- 
pellees, Edmiston  Bros.  Upon  the  trial  of  the  garnishment  suit  the 
court  below  sustained  exceptions  interposed  by  the  defendants  in  the 
original  suit  to  the  garnishment  proceedings,  and  dismissed  same. 
From  this  order  of  dismissal  plaintiff  in  the  court  below  prosecutes 
this  appeal.  The  only  assignment  of  error  presented  in  appellant's 
brief,  together  with  its  accompanying  proposition  and  statement,  is  as 
follows : 

"The  court  erred  in  sustaining  the  Drummond  Mill  &  Elevator 
Compan3r^8  motion  to  quash  the  writ  of  garnishment  issued  herein 
on  the  22d  day  of  June,  1904,  addressed  to  the  sheriff  or  any  constable 
of  Trinity  County,  Texas,  and  in  dismissing  said  garnishment  pro- 
ceeding on  said  motion  because  the  application  for  same  was  in  full 
compliance  with  the  law. 

** Proposition, — In  construing  garnishment  papers  the  court  looks 
to  all  papers  filed  in  the  garnishment  case  and  also  to  papers  in  the 
original  case;  and  all  affidavits  filed  in  the  garnishment  case  for  the 
purpose  of  obtaining  the  writ  of  garnishment  must  be  construed  to- 
gether in  ascertaining  if  all  papers  necessary  to  authorize  issuance  of 
garnishment  have  been  filed. 

''Statement— On  the  22d  day  of  June,  1904,  the  plaintiff  filed  two 
papers  at  the  same  time  for  the  purpose  of  obtaining  the  writ  of  garn- 
ishment to  issue  to  Trinity  County,  as  shown  by  bill  of  exceptions  as 
follows:  *And  it  being  further  known  that  upon  the  hearing  of  said 
motion  to  quash  it  was  admitted  that  the  two  above  mentioned  papers 
were  filed  with  the  clerk  at  the  same  time  for  the  purpose  of  securing 
the  issuance  of  said  writ  of  garnishment,  and  that  the  same  was  issued 
upon  the  filing  of  said  two  papers.'  Both  of  said  papers  were  sworn 
to,  and,  taken  together,  contained  all  the  requirements  of  section  2, 
article  217  and  article  219  of  the  Revised  Statutes,  and  were  both 
filed  in  the  garnishment  case.'' 

Appellee  objects  to  our  consideration  of  this  assignment  for  two 
reasons:  First,  because  the  proposition  thereunder  is  not  germane  to 
the  assignment;  and  second,  because  the  proposition  is  not  followed  by 
a  sufficient  statement  from  the  record  as  required  by  rule  31.  We  think 
both  of  these  objections  should  be  sustained.    It  may  not  be  absolutely 
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accurate  to  say  that  the  proposition  above  set  out  is  not  germane  to 
the  assignment,  because  from  the  general  nature  of  the  assignment  the 
proposition  might  be  pertinent  to  the  error  complained  of,  but  it  is 
manifestly  incomplete  and  insuflRcient,  since  it  may  be  conceded  to  be 
sound  and  yet  the  specific  ground  of  error  complained  of  in  the  assign- 
ment would  not  be  shown.  Rule  30;  94  Texas,  660;  Waters-Pierce 
Oil  Co.  V.  Cook,  6  Texas  Civ.  App.,  573,  26  S.  W.  Rep.,  97. 

The  statement  following  the  proposition  is  clearly  insuflBcient.  The 
two  papers  referred  to  in  the  statement  are  not  even  named,  and  nothing 
is  said  as  to  what  they  contain  further  than  that,  taken  together,  they 
contain  all  the  requirements  of  section  2,  article  217  and  of  article 
219  of  the  Revised  Statutes.  This  is  but  a  statement  of  a  legal  con- 
clusion, and  not  a  statement  of  facts  taken  from  the  record,  as  required 
by  rule  31.  If  we  concede  the  soundness  of  the  proposition  and  the 
truth  of  the  facts  set  out  in  the  statement,  the  error  complained  of  by 
the  assignment  is  not  made  apparent,  and  any  presentation  of  an 
assignment  which  fails  to  do  this  is  not  in  compliance  with  the  rules 
and  will  not  be  considered.  (Rule  31,  94  Texas,  660;  Cooper  v. 
Heiner,  91  Texas  658;  Railway  Co.  v.  Puente,  30  Texas  Civ.  App., 
246,  70  S.  W.  Rep.,  362;  Parker  Co.  v.  Jackson,  5  Texas  Civ.  App., 
36,  23  S.  W.  Rep.,  924;  Westenhouse  Co.  v.  Troell,  30  Texas  Civ. 
App.,  200,  70  S.  W.  Rep.,  324;  Holton  v.  Railway  Co.,  31  Texas  Civ. 
App.,  128,  6  Texas  Ct.  Rep.,  112;  Railway  Co.  v.  Lee,  32  Texas  Civ. 
App.,  23,  7  Texas  Ct.  Rep.,  44.) 

Appellant  having  failed  to  present  any  error  in  its  brief  in  such 
manner  as  to  require  our  consideration,  and  there  being  no  error  ap- 
parent of  record,  the  judgment  of  the  court  below  will  be  affirmed,  and 
it  is  so  ordered. 

Afflrmed. 


Texas  Central  Railroad  Company  v.  John  George. 

Decided  October  14,  1005. 

1. — Kaster  and  Servant — Place  to  Work — ^Railroad  Poreman — ^Assumed  Bisk. 
Where  a  railroad  foreman,  while  in  charge  of  the  work  of  loading  heavy 
cylinders  with  a  derrick  car,  was  injured  by  reason  of  rotten  ties  in  the  road- 
bed causing  it  to  give  way,  he  had  the  right  to  asBume  that  the  railroad  com- 
pany had  furnished  him  a  safe  place  to  work,  and  could  not  be  held  to  have 
assumed  the  risk  because,  as  foreman,  it  was  his  duty  to  use  ordinary  care  to 
discover  any  danger  incident  to  the  manner  in  which  the  machinery  was  being 
used  and  the  work  done. 

8. — Same — ^Defective  Railroad  Track. 

It  was  the  duty  of  the  railway  company  to  exercise  ordinary  care  to  supply 
a  track  reasonably  safe  for  the  particular  work  then  in  hand,  and  not  merely 
a  track  reasonably  safe  for  the  usual  running  of  trains  over  it. 

Appeal  from  the  District  Court  of  Bosque.    Tried  below  before  Hon. 
Telson  Phillips. 

Lockett  &  Cureton  and  Clark  &  Bolinger,  for  appellant. 
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Cleveland  dk  Haynes  and  Robertson  &  Robertson,  for  appellee. 

SPEER,  Associate  Justice. — Appellee  sued  appellant  in  the  District 
Court  of  Bosque  County  and  recovered  a  judgment  for  personal  in- 
juries received  by  him  while  in  the  employ  of  appellant,  in  an  effort 
to  elevate  certain  cylinders  by  means  of  a  derrick.  Appellee  was  ap- 
pellant's foreman  in  the  matter  of  removing  such  cylinders,  and  this 
fact  gives  rise  to  the  issue  presented  in  the  third  and  ninth  assignments 
of  error.  The  proposition  urged  by  appellant  in  this  connection  is 
that  appellee,  being  foreman  in  charge  of  the  work  of  loading  said 
cylinders,  and  having  control  of  the  men  performing  said  work  and 
directing  the  manner  in  which  the  machinery  and  appliances  furnished 
were  to  be  used,  was  charged  with  the  duty  of  exercising  ordinary  care 
to  discover  any  danger  incident  to  such  manner  of  use,  and  if  his 
injuries  were  the  result  of  any  danger  he  could  thus  have  discovered, 
he  assumed  the  risk  of  such  injury,  and  requested  charges  submitting 
this  theory  of  the  law.  Briefly  stated,  the  facts  show  that  the  injury 
occurred  in  the  following  manner:  Appellee  was  foreman  in  charge 
of  the  work  of  loading  the  cylinders,  and  had  control  of  the  men  under 
him.  The  work  was  to  be  done  with  a  derrick  car,  which  is  a  flat  car 
with  a  box  at  the  back  end  and  at  the  other  end  a  derrick  with  boom, 
a  block  and  fall,  or  block  and  tackle,  with  jacks  and  other  paraphernalia. 
The  derrick  car  was  placed  in  a  position  to  lift  the  cylinders,  and  was 
then  fastened  to  the  rails  by  means  of  buckle  or  clamps  provided  for 
that  purpose,  and  the  four  jacks  placed  under  the  corners  of  the  car 
for  the  purpose  of  making  the  same  rigid.  To  the  end  of  the  boom  or 
beam  which  swings  out  over  the  object  to  be  lifted,  guy  ropes  were 
attached  and  held  by  men  on  either  side  of  the  track.  The  mast,  or 
upright  beam,  of  the  derrick  was  not  secured  by  guy  ropes,  although 
such  ropes  were  supplied  with  the  car  for  this  purpose.  After  the 
block  and  fall  had  been  adjusted  and  the  cylinders,  which  weighed  some 
two  tons,  had  been  elevated  to  the  proper  height,  the  men  on  the 
north,  who  were  directed  to  pull  the  cylinders  over  the  flat  car,  seemed 
unable  to  move  them,  when  appellee  approached  the  cylinders  to  aid 
by  pushing  them  over,  whereupon  the  track  gave  way  and  the  rail  on 
the  north  side  was  pulled  up  from  the  ground,  permitting  the  cylinders 
to  drop,  resulting  in  appellee's  injury.  An  investigation  showed  that 
the  giving  away  of  the  rails  was  due  to  rotten  ties,  and  this  constitutes 
the  negligence  alleged  as  a  basis  for  recovery. 

Appellant's  contention  that  it  was  the  duty  of  appellee  to  exercise 
ordinary  care  to  discover  the  defective  condition  of  the  roadbed  is  based 
upon  the  conception  that,  standing,  as  he  did,  in  the  relation  of  vice-prin- 
cipal to  the  master,  he  undertook  to  perform  those  duties  in  the  premises 
which  would  otherwise  be  required  of  the  master,  that  is,  that  he  would 
exercise  ordinary  care  to  see  that  the  appliances  and  place  for  the  work 
in  hand  were  reasonably  safe  and  proper.  In  a  sense  this  is  true,  in 
respect  to  those  duties  specifically  delegated  to  him,  such  as  the  im- 
mediate work  of  erecting  and  making  secure  the  derrick,  lifting  and 
removing  the  cylinders,  etc.,  he  would  be  required  to  exercise  ordinary 
care,  and  in  all  these  respects  the  court's  charge  correctly  imposed  this 
duty  upon  him;  but  in  respect  to  the  appliances  furnished  him  and 
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the  place  to  work,  in  this  instance  the  derrick  car  with  its  paraphernalia 
and  the  roadbed,  he,  in  common  with  any  other  servant,  may  reply 
npon  the  assumption  that  the  master  has  performed  his  duty  by  ex- 
ercising ordinary  care  for  his  safety.  In  other  words,  there  is  nothing 
in  this  case  to  take  it  out  of  the  general  rule  that  it  is  the  master's 
duty  to  exercise  ordinary  care  to  furnish  his  servant  with  reasonably 
safe  tools  and  place  to  work,  and  that  the  servant  owes  him  no  duty  to 
discover  latent  defects.  The  transaction  amounts  to  the  master's  saying, 
"Here  are  appliances  and  roadbed  reasonably  safe  for  the  work  now 
required  of  you.  Exercise  ordinary  care  in  using  them,  and  no  injury 
will  befall  you.''  An  injury  does  happen  which  is  the  result  of  a  latent 
defect  in  the  roadbed,  which  the  master,  by  the  exercise  of  ordinary 
care,  would  have  discovered,  but  of  the  existence  of  which  the  servant 
had  no  knowledge.     The  master  should  be  held  liable. 

The  contention  made  in  the  seventh  assignment,  that  the  only  duty 
appellant  owed  to  appellee  in  this  respect  was  to  furnish  and  keep  the 
track  in  such  repair  as  such  tracks  are  usually  kept  for  the  more  usual 
purpose  of  running  trains  over  it,  clearly  can  not  be  sustained,  since 
it  was  appellant's  duty  to  exercise  ordinary  care  to  supply  reasonably 
safe  track  for  the  particular  work  in  hand. 

The  charge  amply  requires  the  jury  to  believe  that  the  existence  of 
rotten  ties  constituted  negligence  on  the  part  of  appellant,  and  that 
this  negligence  proximately  resulted  in  appellee's  injuries,  before  they 
would  be  authorized  to  return  a  verdict  in  his  favor,  and  the  tenth 
assignment  must  therefore  be  overruled. 

This  disposes  of  all  assignments  save  those  questioning  the  sufificiency 
of  the  evidence  to  support  the  verdict  and  judgment.  Without  detailing 
the  testimony,  we  hold  that  the  evidence  is  sufficient.  While  the  verdict 
appears  to  be  based  principally  upon  the  uncorroborated  testimony  of 
appellee,  and  he  is  contradicted  in  many  material  respects  by  the  testi- 
mony of  those  who  were  assisting  him  in  the  work,  yet  we  are  not  pre- 
pared to  say  that  the  jury  was  not  authorized  to  accept  his  version 
of  the  aifair.  The  nature  of  appellee's  injuries,  being  a  small  rupture, 
is  not  such  probably  that  he  made  a  serious  complaint  at  the  time,  and 
this  may  in  a  measure  account  of  the  failure  of  the  other  witnesses  to 
observe  the  accident.  He  testifies  that  within  a  few  minutes  after  the 
fall  of  the  cylinder,  he  felt  a  pain  or  itching,  and  later  made  complaint 
to  his  wife  and  to  appellant's  master  mechanic,  who  advised  him  to  see 
a  doctor.  There  is  no  controversy  about  his  being  permanently  rup* 
tared.  The  evidence  shows  that  with  the  number  of  men  there  who 
were  holding  the  guy  ropes,  considering  the  weight  of  the  cylinder,  the 
derrick  car  would  not  have  overturned  and  the  accident  would  not  have 
happened,  but  for  appellant's  negligence  in  respect  to  the  rotten  ties. 

The  relative  duties  of  appellant  and  appellee  having  been,  as  we 
think,  fairly  submitted  to  the  jury,  and  their  verdict  finding  sufficient 
support  in  the  testimony,  the  judgment  against  appellant  is  in  all 
things  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Houston  &  Texas  Central  Railroad  Company  et  al.  v.  Felix 

P.  Bath. 

Decided  October  14,  1905. 

1. — ^Measure  of  Damage  to  Cotton. 

The  suit  being  to  recover  for  the  depreciated  value  of  damaged  cotton 
picked  from  the  bales  in  order  to  make  it  merchantable,  and  not  to  recover  for 
the  depreciated  market  value  of  the  damaged  bales  as  such,  it  was  not  error 
for  the  court  to  charge  that  the  measure  of  damage  would  be  "such  a  sum  of 
money  as  is  the  di (Terence,  if  any,  between  the  market  value  of  the  cotton 
damaged  and  the  market  value  of  similar  cotton  not  damaged  at  the  time  when 
the  shipment  arrived  at  Liverpool,  and  also  the  reasonable  and  necessary  ex- 
pense of  repicking  the  damaged  cotton  and  putting  it  in  a  merchantable 
condition." 

S. — Contributing  Hegligence. 

When  a  carrier's  negligence  contributes  to  the  damage,  it  is  liable  for  the 
whole  damage  proximately   resulting  therefrom. 

8. — Hegligenoe— Bnrden  of  Proof. 

Where  there  are  several  carriers  and  the  evidence  shows  that  the  damage 
occurred  while  the  shipment  was  in  the  possession  of  a  certain  carrier,  the 
burden  is  on  such  carrier  to  show  that  it  was  not  guilty  of  negligence. 

Appeal  from  the  District  Court  of  Tarrant  Tried  below  before  Hon. 
M.  E.  Smith. 

Spoontz  £  Thompson  and  C.  M,  Templeton,  for  appellant. — ^The 
court  erred  in  giving  to  the  jury  the  following  special  charge  requested 
by  the  plaintiff:  "If  you  believe  from  the  evidence  that  the  injury, 
if  any,  to  the  cotton  occurred  whilst  the  same  was  in  possession  of  any 
one  of  the  carriers  defendant  in  this  case,  then,  as  to  the  plaintiff,  the 
burden  of  showing  that  such  injury  was  without  negligence  of  such 
carrier  is  on  it,  and  if  you  find  that  the  evidence  does  not  show  that 
such  injury  was  without  negligence  on  the  part  of  the  particular 
carrier,  if  any,  in  whose  possession  you  find  it  was  at  the  time  of  such 
injurv,  if  any,  then  as  to  that  carrier  you  will  find  for  the  plaintiff." 
Gulf,*^  C.  &  S.  F.  Ey.  v.  Cushney,  67  S.  W.  Rep.,  77 ;  Missouri,  K.  & 
T.  Ry.  V.  Mazzie,  68  S.  W.  Rep.,  56;  Ft.  Worth  &  D.  C.  Ry.  Co.  v. 
Shanley,  10  Texas  Ct.  Rep.,  759. 

The  burden  of  the  proof  was  upon  the  plaintiff  to  show  that  none  of 
the  damage  to  the  600  bales  of  cotton  occurred  while  the  same  was  in 
the  possession  of  the  Galveston,  Houston  &  Henderson  Railway  Com- 
panv,  and  there  is  not  a  line  or  proof  in  discharge  of  that  burden. 
Gulf,  C.  &  S.  F.  Ry.  v.  Cushney,  67  S.  W.  Rep.,  77. 

A.  M.  Carter  and  Leroy  A.  Smith,  for  appellee. — On  the  several 
questions  presented  in  appellant's  brief  appellee  cited  this  case  on 
former  appeal,  78  S.  W.  Rep.,  993. 

The  jury  was  plainly  charged  to  the  effect  that  each  of  the  defend- 
ants was  liable  only  for  such  injury,  if  any,  as  the  cotton  received  while 
in  the  hands  of  that  particular  deifendant,  and  as  the  direct  and  proxi- 
mate result  of  its  negligence,  and,  especially  in  the  absence  of  any 
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request  for  a  charge  upon  the  burden  of  proof  other  than  what  was 
given  by  the  court,  this  was  all  that  was  necessary.  Kirby  v.  Estell, 
58  S.  W.  Rep.,  254;  Blum  v.  Strong,  71  Texas,  321;  Stooksbury  v. 
Swan,  85  Texas,  566. 

The  charge  was  a  correct  statement  of  the  law,  because  when  it  is 
shown  that  goods  in  the  hands  of  a  common  carrier  are  injured  while 
in  its  possession  the  burden  of  proof  is  on  the  carrier  to  show  that  the 
injury  was  not  the  result  of  its  negligence.  Missouri  P.  Rv.  Co.  v. 
China,  etc.,  79  Texas,  26;  St.  Louis  S.  P.  Ry.  Co.  v.  Parmer,  30  S. 
W.  Rep.,  1109;  Houston  &  T.  C.  R.  R.  Co.  v.  Bath,  44  S.  W.  Rep.,  602. 

SPEER,  Associate  Justice. — This  is  the  second  appeal  in  this  case, 
the  former  being  by  the  present  appellee  and  found  reported  in  78 
S.  W.  Rep.,  993,  which  report  see  for  a  statement  of  the  nature  of  the 
case.  On  the  last  trial  there  was  a  judgment  in  favor  of  appellee 
against  appellant,  Houston  &  Texas  Central  Railroad  Company,  in  the 
sum  of  $1,425.37. 

The  courts  giving  the  special  requested  charge  to  the  effect  that  the 
bills  of  lading  given  by  the  Texas  Midland  Railway  Company,  the 
initial  carrier  as  to  a  part  of  the  shipment,  stating  that  the  cotton  was 
in  good  order,  was  not  evidence  in  the  case  that  the  cotton  was  in  good 
order,  certainly  relieves  any  possible  error  as  against  appellant  by  the 
admission  in  evidence  of  such  bills  of  lading  containing  such  stipula- 
tion. 

The  objection  to  the  witness  McKee's  testimony  with  reference  to  the 
dray  receipts,  which  was  that  they  were  not  shown  to  be  executed  by 
the  witness,  can  not  be  sustained,  since  the  very  bill  presenting  the 
question  shows  that  the  receipts  were  given  by  him  for  the  cotton  upon 
its  delivery  to  the  steamship  company.  The  other  objections  to  testi- 
iHfOny  presented  in  the  second  assignment  of  error  were  disposed  of  in 
the  former  appeal  of  this  case  and  will  not  be  again  discussed.  A 
similar  disposition  might  be  made  of  the  third  assignment  of  error,  in 
which  the  testimony  of  the  witness  Forsythe  is  attacked,  insofar  as  the 
only  objection  made  in  the  trial  court  is  concerned,  and  as  to  the 
objection  that  the  answer  of  the  witness  given  by  deposition  was  not 
pertinent  to  the  interrogatory  propounded,  it  is  sufficient  to  say  that 
no  such  objection  was  made  in  the  trial  court.  The  witnesses  Read  and 
Mitchell  appear  to  have  been  competent  as  experts,  and  hence  qualified 
to  testify  that  in  their  opinion  the  cotton  in  controversy  had  been 
damaged  by  fresh  water  and  not  by  sea  water. 

There  was  no  error  in  the  court's  assuming  in  his  charge  that  the 
entire  eleven  hundred  bales  of  cotton  were  delivered  by  appellee  to  th^ 
appellant  at  Ennis,  since  such  seems  to  have  been  the  undisputed  fact. 
In  view  of  the  fact  that  the  evidence  discloses  that  the  cotton  was  wet 
while  in  the  hands  of  appellant,  no  possible  harm  could  have  arisen 
by  reason  of  the  court's  failure  to  specifically  place  the  burden  of  proof 
upon  appellee  to  show  that  the  cotton  was  not  wet  or  damaged  prior  to 
its  coming  into  appellant's  hands  at  Ennis.  Indeed,  the  charge  taken 
as  a  whole,  in  view  of  the  facts  of  the  case,  is  not  subject  to  the 
criticism  of  appellant  contained  in  the  seventh  assignment,  that  the 
court  should  have  instructed  the  jury  that  the  burden  of  proof  was  on 
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the  appellee  to  show  that  that  damage  did  not  occur  before  the  receipt 
of  the  cottoH  by  appellant.  In  paragraph  six  they  were  pointedly  told 
that  the  burden  of  proof  was  on  appellee  to  show  that  the  damage  was 
not  caused  by  the  steamship  company.  The  eighth  assignment  of  error 
is  not  considered  because  the  same  is  unintelligible  and  is  not  supported 
by  the  statement  following  it.  The  ninth  assignment  is  not  considered 
because  the  supposed  error  therein  pointed  out  is  to  the  prejudice  of 
the  Galveston,  Houston  &  Northern  Railway  Company,  and  this  com- 
pany appears  not  to  have  appealed.  Insofar  as  the  latter  part  of  the 
assignment  affects  the  rights  of  appellant,  it  is  sufficiently  answered 
by  the  sixth  paragraph  of  the  court's  charge  already  referred  to.  There 
is  no  error  in  the  court's  charge  with  reference  to  the  measure  of 
damage,  to  the  effect  that  such  damages  should  be  assessed  at  "such  a 
sum  of  money  as  is  the  difference,  if  any,  between  the  market  value  of 
the  cotton  damaged  and  the  market  value  of  similar  cotton  not  damaged, 
at  the  time  when  the  shipment  arrived  at  Liverpool;  and  also  the 
reasonable  and  necessary  expense  of  repicking  the  damaged  cotton  and 
putting  it  in  a  merchantable  condition,  if  you  find  it  was  necessary  to 
repick  it,  with  six  percent  interest,  etc.,''  when  it  is  remembered  that 
the  suit  is  to  recover  for  the  depreciated  value  of  damaged  cotton  picked 
from  the  bales  in  order  to  make  them  merchantable,  and  not  to  recover 
for  the  depreciated  market  value  of  the  damaged  bales  as  such. 

Special  charge  "B"  was  sufficiently  embraced  in  paragraph  six  of  the 
court's  main  charge,  and  special  charge  "C"  was  properly  refused  be- 
cause it  would  be  no  defense  to  this  appellant  that  the  steamship  com- 
pany could,  by  the  exercise  of  ordinary  care,  have  prevented  the  de- 
velopment of  the  injuries  resulting  to  appellee's  cotton  in  the  first  place 
by  reason  of  appellant's  negligence  in  allowing  it  to  become  wet.  In 
such  case  appellant's  negligence  is  at  least  a  contributing  cause,  and 
it  would  be  liable  for  the  whole  damages  proximately  resulting  there- 
from. This  is  the  same  principle  discussed  by  this  court  in  Fort  Worth 
&  Denver  City  Railway  v.  Byers,  35  S.  W.  Rep.,  1082 ;  Texas  &  Pacific 
Railway  Company  v.  Smith  and  White,  79  S.  W.  Rep.,  614;  and 
Texas  &  Pacific  Railway  Company  v.  Slaughter,  84  S.  W.  Rep.,  1085. 
Special  charge  "D"  is  subject  to  the  same  vice  as  special  charge  "C," 
and  the  further  one  that  there  seems  to  have  been  no  evidence  of  negli- 
gence upon  the  part  of  the  Galveston,  Houston  &  Henderson  Railroad 
Company,  upon  which  assumption  the  same  was  requested.  There  was 
no  necessity  for  giving  special  charge  "E,"  since  the  court's  general 
charge  sufficiently  indicated  that  appellee  should  recover  against  ap- 
pellant for  such  damages  only  as  were  the  proximate  result  of  its 
negligence,  and  because  further  there  was  no  evidence  that  any  carrier 
subsequent  to  the  defendants  in  this  action  was  guilty  of  any  negligence 
whatever  in  handling  the  shipment. 

The  court,  at  the  instance  of  appellee,  instructed  the  jury  as  follows : 
"If  you  believe  from  the  evidence  that  the  injury,  if  any,  to  the  cotton 
occurred  whilst  the  same  was  in  possession  of  any  one  of  the  carriers 
defendant  in  this  cause,  then  as  to  the  plaintiff  the  burden  of  showing 
that  such  injury  was  without  negligence  of  such  carrier  is  on  it,  and 
if  you  find  that  the  evidence  does  not  show  that  such  injury  was  without 
negligence  on  the  part  of  a  particular  carrier,  if  any,  in  whose  pos- 
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session  you  find  it  was  at  the  time  of  such  injury,  if  any,  then  as 
to  that  calrier  you  will  find  for  the  plaintiff."  This  is  objected  to 
generally,  and  is  adopted  by  appellant  as  its  proposition  and  statement, 
but  we  fail  to  discover  any  error  in  the  charge.  We  think  it  is  in 
keeping  with  the  rule  upon  the  question  of  burden  of  proof  as  an- 
nounced in  the  cases  of  Gulf,  Colorado  &  Santa  Fe  Railway  Company 
V.  Cushney,  67  S.  W.  Rep.,  77;  Missouri,  Kansas  &  Texas  Railway 
Company  v.  Mazzie,  68  S.  W.  Rep.,  66 ;  and  Fort  Worth  &  Denver  City 
Railway  Company  v.  Shanley,  10  Texas  Ct.  Rep.,  759. 

The  verdict  and  judgment,  both  upon  the  questions  of  negligence  of 
appellant  and  amount  of  recovery,  are  fully  supported  by  the  testimony 
and  all  assignments  raising  these  questions  are  therefore  overruled. 
Finding  no  error  in  the  record,  we  afiSrm  the  judgment. 


Writ  of  error  refused. 


Affirmed. 


Chicago,  Rock  Island  &  Texas  Railway  Company  v.  Dan  Jackson. 

Decided  October  14,  1906. 

1. — Vegligenee  not  Proximate  Cause. 

A  door  to  one  of  defendant's  coal  bins  was  ont  of  repair.  A  fellow 
servant  of  plaintiffs  tied  it  up  with  a  rope,  bringing  the  rope  diagonally  across 
a  gangway.  Plaintiff  tripped  over  the  rope  at  night  and  was  injured.  Held, 
that  the  negligence  of  defendant  in  failing  to  keep  the  bin  door  in  repair  was 
not  the  proximate  cause  of  the  accident. 

2. — ^Negligence  of  Fellow  Serrant. 

If  the  act  of  a  fellow  servant  was  the  sole  proximate  cause  of  the  injury, 
the  defendant  would  not  be  liable  whether  said  act  was  one  of  negligence  or  not. 

Appeal  from  the  District  Court  of  Wise.  Tried  below  before  Hon. 
J.  W.  Patterson. 

N.  H.  Lamter,  Robert  Harrison  and  T.  J.  McMurray,  for  appellant. 
— The  charge  wag  error,  because,  if  the  defendant  was  negligent  in 
failing  to  keep  the  door  of  the  bin  in  repair,  this  negligence  was  not 
the  proximate  cause  of  the  accident;  but  the  accident  was  proximately 
caused  by  the  act  of  Davis  and  West,  plaintiffs  fellow  servants,  in 
fixing  the  rope  across  the  gangway.  Texas  &  Pac.  Ry.  Co.  v.  Bigham, 
88  S.  W.  Rep.,  162 ;  Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Harton,  81  S.  W. 
Rep.,  1236;  Hilje  v.  Hettich,  67  S.  W.  Rep.,  91;  Roe  v.  Thomason, 
61  S.  W.  Rep.,  528 ;  Brush  Electric  Co.  v.  Lefevre,  57  S.  W.  Rep.,  640. 

The  employer  does  not  owe  to  the  employe  a  duty  to  exercise  ordinary 
care  to  furnish  the  employe  with  safe  means  and  appliances  with  which 
to  work ;  but  is  held  by  the  law  to  be  under  a  duty  to  exercise  ordinary 
care  to  furnish  the  employe  with  reasonably  safe  means  and  appliances. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  English,  59  S.  W.  Rep.,  626;  Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Gormley,  43  S.  W.  Rep.,  877. 

If  the  rope  stretched  across  the  gangway  by  West  and  Davis  oc- 
casioned the  plaintiff's  fall,  the  defendant  was  entitled  to  a  verdict. 
Vol.  XL,  Civil— 18. 
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regardless  of  whether  or  not  the  jury  should  find  West  and  Davis  were 
guilty  of  negligence  in  so  stretching  the  rope  there. 

R.  E.  Carswell,  for  appellee. — The  evidence  raised  the  issue  as  to 
whether  or  not  the  negligence  of  appellant  in  allowing  the  bin  door  to 
remain  out  of  repair  was  a  proximate  cause  of  the  injury  to  appellee, 
and  it  was  not  error  to  submit  the  same  to  the  jury.  Brush  Electric 
Co.  V.  Lefevre,  57  S.  W.  Rep.,  641-2;  Clark  &  Loftus  v.  Pearce,  80 
Texas,  151;  Texas  &  N.  0.  Ry.  Co.  v.  Single,  91  Texas,  288. 

STEPHENS,  Associate  Justice. — Appellee,  while  at  work  for  ap- 
pellant coaling  cars  at  Bridgeport,  Texas,  was  thrown  to  the  ground 
from  the  coal  chute  by  a  rope  that  had  been  tied  across  the  walk  or 
gangway  between  the  bins,  receiving  the  injuries  for  which  he  recovered 
a  verdict  and  judgment  for  two  thousand  dollars,  from  which  this 
appeal  is  prosecuted.  The  accident  occurred  at  night.  Davis  and 
West,  his  fellow  servants,  when  they  began  work  that  night,  found  that 
the  latch  to  bin  N"o.  4  had  been  broken,  and  tied  up  the  door  with  a 
rope,  bringing  it  diagonally  across  the  pathway  between  bins  8  and  4, 
and  placing  it  under  a  water  barrel  standing  on  this  pathway.  Ap- 
pellee, during  the  course  of  his  work  that  night,  not  knowing  that  the 
door  had  been  fastened  in  this  manner,  went  from  bin  N"o.  8,  where 
he  was  at  work  some  thirty  feet  away,  to  this  water  barrel  to  get  a  drink 
of  water,  and  as  he  went  around  the  barrel,  tripped  over  the  rope  and 
fell. 

At  appellee's  request,  the  court  gave  the  following  special  charge: 
"You  are  instructed  that  while  the  defendant  would  not  be  liable  for 
an  injury  caused  alone  by  the  negligence  of  Lee  Davis  and  Tom  West, 
they  being  fellow  servants,  yet  if  you  believe  from  the  evidence  that 
plaintiff's  fall  was  caused  by  the  negligence  of  defendants  in  failing 
to  keep  the  door  of  the  bin  in  repair,  concurring  with  the  negligence 
of  Davis  and  West  in  fixing  the  rope  across  the  gangway,  defendant 
would  be  liable." 

Undoubtedly  this  charge  is  subject  to  the  objection  urged  against  it, 
that  the  negligence  of  appellant  in  failing  to  keep  the  door  of  the  bin 
in  repair  was  not  the  proximate  cause  of  the  accident,  and  for  this 
reason  the  judgment  must  be  reversed. 

The  main  ground  of  negligence  relied  on  for  recovery  was  the  failure 
of  the  appellant  to  furnish  appellee  with  a  better  light  to  work  with, 
after  the  foreman's  attention  had  been  called  to  the  inferiority  of  the 
lights  and  after  he  had  promised  to  furnish  better  lights.  The  lights 
furnished  were  so  bad,  at  least  in  the  estimation  of  appellee,  that  he 
testified,  "a  man  would  pretty  near  have  to  strike  a  match  to  see 
whether  they  were  lighted."  This  is  offered  as  his  excuse  for  not 
taking  the  light  with  him  when  he  went  for  a  drink  of  water.  Possibly, 
therefore,  it  warranted  the  court  in  submitting  the  failure  of  appellant 
to  furnish  better  lights  as  a  cause  of  the  injury,  concurring  with  the 
act  of  Davis  and  West  in  tying  the  rope  across  the  walk,  which  was 
certainly  the  main  if  not  the  sole,  proximate  cause. 

The  charge  submitting  as  the  cause  of  the  accident  the  stretching  of 
the  rope  across  the  gangway  is  subject  to  the  objection  that  it  also  re- 
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quired  the  jury  to  find  that  act  to  be  one  of  negligence  on  the  part  of 
West  and  Davis,  whereas,  if  that  was  the  sole  proximate  cause  of  the 
injury  appellant  would  not  be  liable,  irrespective  of  whether  or  not  the 
act  was  one  of  negligence;  but  we  do  not  reverse  the  judgment  for  this 
error  because  it  seems  to  have  been  invited  by  a  charge  subject  to  a 
like  objection  requested  by  appellant. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


W.  T.  Britton  et  al.  v.  A.  L.  Matlock  et  al. 

Decided  October  14,  1905. 

1. — Judgment — Limitation. 

A  judgment  was  rendered  on  December  8,  1893;  execution  issued  for  the 
first  time  on  November  4,  1895;  the  next  execution  issued  on  February  12, 
1904.  Held,  the  judgment  was  barred  by  ten  years'  limitation  on  February 
12,  1904,  and  a  sale  of  property  by  virtue  of  an  execution  issued  on  that  date 
conveyed  no  title. 

8. — ^Same— Appeal — Supenedeas. 

An  appeal  with  supersedeas  bond  by  one  of  several  defendants,  suspends 
the  enforcement  of  the  judgment  only  as  to  the  party  appealing,  and  limitation 
will  begin  to  run  in  favor  of  the  other  defendants  from  the  date  of  the  judgment. 

Appeal  from  the  District  Court  of  Montague.  Tried  below  before 
Hon.  D.  E.  Barrett. 

D.  M.  Smith,  for  appellants. — Cited,  Gruner  v.  Westin,  66  Texas, 
209;  Mead  v.  Bartlett,  77  Texas,  366;  Young  v.  Russell,  60  Texas, 
684;  Terry  v.  Cutler,  21  S.  W.  Rep.,  726;  First  Nat.  Bank  of  Decatur 
V.  Bank,  3  Texas  Civ.  App.,  645. 

W,  S.  Jameson  and  Matlock,  Miller  &  Dycus,  for  appellees. — The 
execution  of  a  supersedeas  bond  on  appeal  suspends  the  enforcement  of 
a  judgment  only  against  the  party  who  perfects  his  appeal,  but  it  does 
not  suspend  or  supersede  the  judgment  as  to  the  other  defendants  and 
execution  may  issue  and  be  enforced  against  them.  McParland  v. 
Howell,  16  Texas  Civ.  App.,  248;  Freiburg,  Klein  &  Co.  v.  Embree, 
1  Texas  App.  Civ.  Cases,  sec.  1095,  p.  616. 

The  failure  of  the  appellants  to  have  execution  issued  on  the  judg- 
ment in  cause  No.  7788,  in  the  District  Court  of  Tarrant  County, 
against  the  defendants  who  did  not  appeal  within  twelve  months  after 
the  rendition  of  the  same  rendered  said  judgment  dormant  as  to  the 
defendants  who  did  not  appeal,  and  the  recording  of  said  judgment  in 
Montague  County  on  January  24,  1896,  after  the  same  had  become 
dormant,  created  no  lien  against  their  property,  and  the  judgment  was 
barred  by  limitation  at  the  time  of  the  issuance  of  the  execution,  on 
February  12,  1904,  under  which  the  appellants  purchased  the  property 
in  controversy.  First  Nat.  Bank  of  Crockett  v.  Adams,  72  S.  W.  RepI, 
403;  Schneider  v.  Dorsey,  74  S.  W.  Rep.,  526;  Gruner  v.  Westin,  66 
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Texas,  217;  Adams  v.  Crosby,  84  Texas,  99;  Wilcox  v.  First  Bank,  93 
Texas,  332;  Woeltz  v.  Woeltz,  93  Texas,  548;  First  Nat.  Bank  of  Crockett 
V.  East,  43  S.  W.  Rep.,  558;  Hermann  v.  Likens,  90  Texas,  450; 
Weems  v.  Watson,  91  Texas,  36. 

STEPHENS,  Associate  Justice. — Appellants  deraigned  title  to  the 
land  in  controversy  through  an  execution  sale  made  the  first  Tuesday 
in  March,  1904,  under  execution  issued  February  12,  1904,  on  a  judg- 
ment rendered  in  the  District  Court  of  Tarrant  County  December  8, 
1893.  The  appellees  were  the  defendants  in  this  judgment,  and  the 
land  was  levied  on  as  the  property  of  A.  L.  Matlock.  I.  A.  Meadows, 
as  guardian  for  the  appellants,  who  were  then  minors,  was  plaintiff  in 
the  judgment.  The  cause  of  action  merged  in  the  judgment  was  one 
for  debt  and  the  foreclosure  of  a  mortgage,  given  to  secure  it,  on  nine 
hundred  acres  of  land  in  Montague  County  (not  including,  however, 
the  land  in  controversy).  In  addition  to  the  appellees,  Montague 
County  was  a  party  defendant  to  the  judgment  as  originally  rendered, 
but  on  appeal  to  this  court  was  dismissed,  from  the  suit,  as  will  be  seen 
from  the  report  of  the  case  in  31  S.  W.  Bep.,  694.  Montague  County 
was  made  a  defendant  because  she  claimed  a  part  of  the  land  covered 
by  the  mortgage.  In  her  answer,  pleading  the  privilege  of  being  sued 
in  Montague  County,  she  limited  her  claims  to  two  hundred  acres  and 
disclaimed  as  to  the  rest.  The  trial  court  overruled  her  plea  to  the 
jurisdiction  and  rendered  judgment  against  A.  L.  Matlock  and  others 
(not  including  Montague  County)  for  the  debt,  with  foreclosure  of  the 
mortgage  against  all  the  defendants;  but  directed  that  the  land  covered 
by  the  disclaimer  be  first  sold.  Montague  County  alone  appealed  from 
the  judgment,  but  took  the  case  up  on  a  supersedeas  bond  payable  to 
all  other  parties.  No  order  of  sale  or  other  execution  ever  issued  on 
the  judgment  till  November  4,  1896,  which  was  more  than  twelve 
months  after  the  date  of  the  judgment,  but  less  than  twelve  months 
after  the  reversal  and  dismissal  as  to  Montague  County.  More  than 
ten  years  elapsed  between  the  date  of  the  original  judgment  and  the 
issuance  of  the  execution  under  which  the  land  in  controversy  was  sold. 

Conclusions. — The  judgment  rendered  December  8,  1893,  on  which 
execution  was  issued  for  the  first  time  November  4,  1895,  was  barred 
by  ten  years  limitation  February  12,  1904,  when  the  next  execution 
was  issued.  This  appellants  seem  to  concede,  unless,  as  they  contend, 
the  execution  of  the  judgment  was  suspended  by  the  appeal  of  Mon- 
tague County.  That  appeal  did  suspend  the  enforcement  of  the  judg- 
ment as  to  the  particular  two  hundred  acres  of  land  claimed  by  her, 
but  we  fail  to  see  how  it  could  have  interfered  with  the  issuance  of 
an  order  for  the  sale  of  the  seven  hundred  acres  covered  by  her  dis- 
claimer. The  judgment  rendered  on  this  disclaimer  was  a  final  judg- 
ment between  all  the  parties,  and  from  it  no  appeal  was  taken  by  any 
of  them.  A  complete  severance  was  thus  made  of  the  claim  of  "Mon- 
tague County  from  the  matters  in  controversy  between  the  other  par- 
ties, and  evidently  she  did  not  intend  to  appeal  from  a  judgment  ren- 
dered in  accordance  with  her  own  disclaimer,  and  in  which  consequently 
she  had  ceased  to  have  any  interest.  It  was  wholly  immaterial  that 
the  supersedeas  bond  named  all  other  parties  as  obligees.     This  was 
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doubtless  done  to  save  any  question  as  to  the  legal  sufficiency  of  the 
bond,  in  obedience  to  the  suggestion  of  Chief  Justice  Stayton  in  one 
of  the  reported  cases. 

The  judgment  is  therefore  affirmed. 

Afflrmed. 

Writ  of  error  refused. 


Western  Union  Telegraph  Company  v^  R  M.  Shaw. 

Decided  October  14,  1906. 

1. — Telegram — ^In  Care  of  a  Corporation. 

The  BCDding  of  a  message  to  an  individual  in  care  of  a  corporation  con- 
stitutes such  corporation  the  agent  for  the  sendee  to  receive  such  message.  The 
delivery  to  the  corporation  would  relieve  the  telegraph  company  of  responsi- 
bility. It  is  not  necessary  that  the  name  of  some  officer  of  the  corporation 
should  be  given;  nor  is  it  necessaiy  that  the  addressee  be  connected  in  any 
way  with  said  corporation. 

2. — ComparatiTe  Xental  Ancruish — ^Irreleyant. 

If  the  defendant  by  its  negligence  occasioned  the  addressee  mental  suf- 
fering by  reason  of  absence  from  the  burial  of  her  son,  it  is  liable,  notwith- 
standing  she   would   have   suffered    other   anguish    by   witnessing   that    scene. 

8. — General  Demurrer — Sufficient  Allegation. 

As  against  a  general  demurrer,  an  allegation  that  defendant  negligently 
failed  to  deliver  the  message  to  the  addressee  includes  the  allegation  that  it 
negligently  failed  to  deliver  to  her  agent. 

4. — Manifestation  of  Orief  on  Witness  Stand. 

Alleged  misconduct  of  party  on  witness  stand  during  the  trial  is  peculiarly 
for  the  determination  by  the  trial  judge.  The  Appellate  Court  can  not  say 
that  plaintiffs  wife  was  guilty  of  any  misconduct  m  appearing  upon  the  wit- 
ness stand  in  deep  mourning  or  in  giving  way  to  her  emotions,  there  being 
no  evidence  that  this  was  done  for  an  improper  purpose. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  Hon. 
D.  E.  Barrett. 

George  H.  Fearons,  Davis  dk  Oarneti  and  N.  L,  Lindsley,  for  appel- 
lant.— Where  a  message  is  sent  to  a  person  in  the  care  of  a  corpora- 
tion, it  is  error  for  the  court  to  charge  the  jury  that  the  company 
owed  a  duty  to  deliver  the  message  to  such  corporation,  where  said 
message  was  not  connected  with  said  insurance  company's  business,  and 
no  agent  of  said  insurance  company  was  named  therein  or  could  properly 
receive  said  message  for  said  insurance  company.  Western  Union 
Tel.  Co.  V.  Mitchell,  44  S.  W.  Rep.,  274;  Western  Union  Tel.  Co.  v. 
Young,  13  S.  W.  Rep.,  986;  Western  Union  Tel.  Co.  v.  Wofford,  60 
S.  W.  Rep.,  546. 

Where  the  evidence  tends  to  show  that  had  plaintiff  gone  to  the 
funeral  of  her  son,  she  would  have  suffered  more  mental  anguish  and 
pain  than  had  she  not  gone,  no  recovery  can  be  had  for  delay  in  de- 
livery of  the  message.  Where  plaintiff  has  failed  to  allege,  and  does 
not  claim  damages  for  failure  to  deliver  a  message  in  care  of  a  corpora- 
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tion,  it  is  error  for  the  court  to  instruct  the  jury  that  it  was  the  duty 
of  the  company  to  use  reasonable  diligence  and  ordinary  care  to  deliver 
or  to  make  any  delivery  to  such  corporation.  Facts  not  alleged^  though 
admitted  in  evidence  without  objection,  will  not  support  a  judgment. 
Western  Union  Tel.  Co.  v.  Drake,  29  S.  W.  Rep.,  919 ;  Western  Union 
Tel.  Co.  V.  Thompson,  45  S.  W.  Rep.,  429. 

Where  the  defendant  pleads  matters  in  defense  specially,  and  these 
allegations  are  supported  by  the  evidence,  a  general  charge  upon  the 
subject  is  not  sufficient,  where  the  defendant  requests  a  proper  charge 
submitting  the  same  matter  so  specially  pleaded  and  supported  by  the 
evidence.  The  charge  requested  applied  the  laws  to  the  very  facts 
of  the  case,  and  it  was  error  to  refuse  it.  Missouri,  K.  &  T.  Ry.  Co. 
V.  McGlamory,  89  Texas,  639 ;  St.  Louis  &  S.  W.  Ry.  Co.  v.  Casseday, 
92  Texas,  625;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shieder,  88  Texas,  152; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Melugin,  63  S.  W.  Rep.,  339. 

Potter  &  Potter,  for  appellee. 

SPEER,  Associate  Justice. — R.  M.  Shaw  instituted  this  suit 
against  the  Western  Union  Telegraph  Company  and  recovered  damages 
in  the  sum  of  eleven  hundred  dollars  for  the  negligent  failure 
to  promptly  transmit  and  deliver  the  following  message,  to  wit :  "For- 
reston,  Texas,  21  November,  1903.  To  Mrs.  R.  M.  Shaw,  c/o  Mutual 
Benefit  Life  Insurance  Company,  Oklahoma  City.  Clifford  killed  in 
wreck  this  afternoon.  Bury  here  tomorrow.  (Signed)  T.  A.  Hawes.'* 
Mrs.  R.  M.  Shaw,  the  addressee  in  the  message,  is  the  wife  of  the  ap- 
pellee and  the  mother  of  the  "Clifford"  referred  to.  The  sender  of  the 
message,  T.  A.  Hawes,  is  a  former  husband  of  Mrs.  Shaw  and  the 
father  of  Clifford.  The  message  reached  Oklahoma  City  in  time  to 
have  been  delivered  on  the  afternoon  of  November  21,  which  would 
have  enabled  Mrs.  Shaw  to  reach  Forreston  in  time  to-  attend  the 
funeral  of  her  son,  but  its  delivery  was  negligently  delayed  until  the 
following  day — too  late  for  her  to  make  the  journey. 

The  first  to  fourth  assignments  of  error  serve  as  a  predicate  for  the 
proposition  that  where  a  message  is  sent  to  an  individual  in  care  of  a 
corporation,  the  sending  company  will  not  be  held  negligent  for  failing 
to  deliver  to  the  corporation  in  the  absence  of  the  name  of  some  of 
its  officers  being  given,  who  are  authorized  to  receive  messages  sent  to 
or  in  care  of  such  corporation,  and  the  further  proposition  that  the 
company  is  under  no  obligation  to  make  any  effort  to  deliver  such 
message  to  the  corporation  in  the  absence  of  its  appearing  that  the 
addressee  is  connected  with  such  corporation,  and  that  some  agent  of 
such  corporation  is  the  authorized  agent  of  the  addressee.  While  we 
are  cited  to  no  case,  and  have  found  none,  wherein  this  precise  question 
is  decided  or  discussed,  we  deem  it  unimportant,  since  the  true  rule  in 
such  case  evidently  is  that  the  sending  of  a  message  in  care  of  a  cor- 
poration necessarily  constitutes  such  corporation  the  agent  for  the 
sendee  to  receive  such  message.  The  delivery  to  the  corporation  would 
undoubtedly  relieve  the  company  of  responsibility  (Western  Union  Tele- 
graph Company  v.  Young,  77  Texas,  245;  Western  Union  Telegraph 
Company  v.  Barefoot,  76  S.  W.  Rep.,  915)  and  is  made  in  precisely 
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the  same  way  as  though  such  corporation  were  the  principal  addressee. 
Of  course^  a  delivery  to  a  corporation  can  only  be  made  through  its 
agent,  or  representative,  and  the  same  may  be  said  of  partnerships, 
such  as  the  case  of  Western  Union  Telegraph  Company  v.  Young, 
supra,  appears  to  have  been. 

The  appellant  by  special  charge  sought  to  have  the  jury  instructed 
to  find  for  it  in  the  event  they  found  that  "had  Mrs.  R.  M.  Shaw 
looked  after  and  cared  for  the  remains  of  her  son  and  attended  his 
funeral  and  burial,  she  would  have  suffered  more  mental  anguish  and 
grief  than  she  did  suffer  in  not  attending  said  funeral  and  buriaP; 
but  we  do  not .  understand  such  to  be  the  law.  If  appellant  by  its 
negligence  occasioned  Mrs.  Shaw  mental  suffering  in  that  she  was  pre- 
vent^ the  comfort  and  satisfaction  of  attending  the  funeral  and  burial 
of  her  son,  it  is  liable  in  damages,  notwithstanding  she  would  have 
suffered  other  anguish  by  being  present  and  witnessing  those  scenes. 
The  latter  would  be  suffering  of  her  own  inviting,  whereas  the  former 
is  the  result  alone  of  appellant's  dereliction. 

The  failure  of  appellee's  petition  to  allege  specifically  that  the  ap- 
pellant was  negligent  in  not  delivering  the  message  in  question  to  the 
Mutual  Benefit  Life  Insurance  Company,  especially  in  the  absence  of 
an  exception,  would  not  render  erroneous  the  court's  charge  placing 
the  duty  upon  it  of  making  such  delivery.  As  against  a  general  de- 
murrer, appellee's  allegations  to  the  effect  that  appellant  negligently 
failed  to  deliver  such  message  to  his  wife,  includes  the  further  allega- 
tion that  it  negligently  failed  to  make  the  delivery  to  her  authorized 
agent,  the  insurance  company.  So  that,  contrary  to  the  contention  of 
the  appellant,  the  allegations  are  sufficient  to  embrace  this  issue  and 
the  same  was  properly  submitted  to  the  jury. 

The  sixth  special  instruction  was  properly  refused,  because  the  issue 
was  sufficiently  submitted  in  the  fifth  paragraph  of  the  charge  given. 
While  the  defense  that  Mrs.  Shaw  was  in  such  a  weak  and  debilitated 
condition  that  her  physician  and  friends  would  have  dissuaded  her 
from  making  the  journey  to  Forreston,  had  the  message  been  promptly 
delivered,  was  not  submitted  in  the  exact  verbiage  of  the  plea,  yet  the 
language  of  the  court's  charge  that,  "if,  on  account  of  her  physical 
condition,  or  from  any  other  cause  whatever,  she  either  could  not  or 
would  not  have  taken  said  train  on  said  night  at  Oklahoma  City  for 
Forreston,  then  you  will  find  for  defendant,"  is  such  as  to  give  appel- 
lant the  full  benefit  of  such  defense.  We  think  the  rule  announced  in 
the  case  of  Missouri,  K.  &  T.  Railroad  Company  v.  McGlamory,  89 
Texas,  635,  and  later  cases  following  it,  has  in  no  wise  been  violated 
in  this  case. 

Other  assignments  raise  the  questions  of  the  excessiveness  of  the 
verdict,  and  the  misconduct  of  appellee's  wife  at  the  trial.  But  we 
hold  against  appellant  in  these  contentions.  The  judgment,  we  think 
is  not  excessive.  Whether  or  not  the  conduct  of  a  party  or  a  witness 
upon  the  trial  of  a  case  is  such  as  unduly  to  infiuence  the  jury  in 
favor  of  the  prevailing  party  is  so  peculiarly  one  for  the  determination 
of  the  trial  judge  in  passing  upon  the  motion  for  a  new  trial,  that  we 
.would  in  no  case  feel  at  liberty  to  reverse  upon  this  ground,  except 
where  such  discretion  has  clearly  been  abused.     We  are  not  prepared 
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to  say  that  appellee's  wife  was  guilty  of  any  improper  conduct  in  ap- 
pearing upon  the  witness  stand  in  deep  mourning,  or  in  giving  away 
to  her  emotions  during  the  examination  in  chief,  when  the  circum- 
stances of  the  death  and  burial  of  her  boy  were  being  inquired  into. 
As  sensible  men,  jurors  understand  in  cases  like  this  that  no  recovery 
can  be  had  for  the  death  of  the  relative,  and  there  is  in  the  present 
case  not  the  slightest  indication  that  the  jury  was  probably  improp- 
erly influenced  through  their  sympathy  for  the  mother.  Nor  is  there 
any  evidence  that  Mrs.  Shaw  appeared  in  mourning  for  an  improper 
purpose. 

We  think  the  evidence  amply  indicates  that  Mrs.  Shaw  would  have 
been  present  at  the  funeral  if  the  message  in  question  had  been  sea- 
sonably delivered  on  November  21,  notwithstanding  there  is  testimony 
to  the  effect  that  she  would  have  been  unable  to  do  so  because  of  a 
recent  surgical  operation,  the  nature  of  which  is  not  disclosed.  She 
testifies  that  she  had  sufficiently  recovered  from  the  operation  to  enable 
her  to  make  the  journey,  and  that  she  would  have  done  so,  and  tha 
fact  that  she  did  go  on  the  23d  tends  strongly  to  show  that  she  would. 

All  assignments  are  overruled,  and  the  judgment  is  affirmed. 

Afftrmed. 

Writ  of  error  refused. 


Frank  S.  Hover  v.  Chicago,  Bock  Island  and  Gulf  Railway 

Company. 

Decided  October  14,  1906. 

1. — Testimony — Supportiiifir  Clronmttanoei. 

Defendant's  inspector  of  engines  and  tenders  was  allowed  to  testify  that 
he  inspected  the  tender  in  question  shortly  prior  to  the  wreck,  and  that  he  knew 
at  the  time  that  his  son,  who  was  killed  in  the  wreck,  would  go  out  as  fireman 
on  said  engine  on  its  next  trip.  Defendant  was  also  aUowed  to  prove  by  the 
same  witness  and  others  that  the  method  of  inspection  in  use  by  defendant  was 
the  same  in  use  among  all  up^-to-date  railways.  To  this  testimony  it  was 
objected  that  it  was  incompetent,  and  the  inspector  not  having  been  impeached 
or  contradicted  his  testimony  could  not  thus  be  supported.  Held,  these  were 
circumstances  relevant  to  the  issue  of  negligence  charged,  and  in  the  absence 
of  criticism  of  the  method  of  inspection  could  not  constitute  error. 

2. — ^Faott— Ho  Eridenoe  of  Negligence. 

Facts  considered,  and  held,  no  phase  of  the  proof  would  have  authorized 
a  verdict  for  plaintiff. 

Appeal  from  the  District  Court  of  Hartley.  Tried  below  before  Hon. 
Ira  Webster. 

Tatum  &  Stepp  and  Simmons  &  Clendenen,  for  appellant. — ^The 
court  erred  in  permitting  over  objection  of  plaintiff,  the  testimony  of 
witness  R.  A.  Stewart,  to  the  effect  that  witness  was  the  inspector  of 
locomotives  and  tenders  at  Dalhart  at  the  date  of  the  wreck,  that  he 
inspected  the  tender  in  question  on  the  day  before  the  wreck  by  which 
plaintiff  was  injured  occurred,  tliat  witness's  son  John  Stewart  was 
the  fireman  on  said  train  and  was  killed  in  said  wreck,  and  that  when 
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witness  inspected  said  engine  and  tender  he  knew  that  his  said  son 
would  go  out  on  said  engine  on  its  next  trip  as  fireman. 

The  court  erred  in  permitting  the  witnesses  R.  A.  Stewart,  R.  L. 
Stewart  and  J.  A.  McDonald  to  testify  over  objection  of  plaintiff  that 
the  manner  of  inspection  of  locomotives  and  cars  of  defendant's  road 
at  Dalhart,  Texas,  was  the  same  as  that  of  all  up-to-date  railroads  in 
the  country,  because  there  was  no  evidence  that  the  inspectors  of  up- 
to-date  railroads  were  ordinarily  prudent  persons,  and  because  it  was 
not  permissible  to  show  that  an  act  is  not  negligence  by  evidence  that 
other  persons  are  accustomed  to  do  the  same  thing  in  the  same  way, 
in  the  absence  of  proof  that  such  other  persons  are  ordinarily  prudent. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Evansich,  61  Texas,  6;  Crocher  v.  Schure- 
man,  7  Mo.  App.,  359;  Houston  &  T.  C.  Ry.  Co.  v.  Jones,  16  Texas 
Civ.  App.,  180;  Gulf,  C.  &  S.  P.  Ry.  v.  Roland,  82  Texas,  171;  Gulf, 
C.  &  S.  F.  Ry.  V.  Smith,  87  Texas,  358;  Weatherford,  M.  W.  &  N.  W. 
Ry.  V.  Duncan,  88  Texas,  614;  Missouri,  K.  &  T.  Ry.  v.  Johnson,  92 
Texas,  383. 

N.  H.  Lassiter,  Robert  Harrison  and  D.  B.  Hill,  for  appellee. — It 
was  proper  to  admit  the  evidence,  because  it  tended  to  show  whether 
or  not  R.  A.  Stewart,  the  inspector,  did  his  work  carefully. 

It  was  proper  to  admit  the  testimony,  as  it  tended  to  show  to  the 
jury  whether  or  not  the  character  of  inspection  made  was  such  inspec- 
tion as  a  man  of  ordinary  care  would  have  made.  St.  Louis  &  S.  F. 
Ry.  Co.  V.  Nelson,  49  S.  W.  Rep.,  710. 

CONNER,  Chiep  Justice. — Appellant  sued  appellee  to  recover  dam- 
ages for  personal  injuries  received  as  a  result  of  a  wreck  of  one  of 
appellee^s  freight  trains,  upon  which  appellant  was  a  brakeman  at 
the  time.  Appellant  was  at  his  post  of  duty  upon  the  top  of  the 
fourth  car  behind  the  engine,  the  tender  of  which  was  derailed  by  a 
broken  flange  on  one  of  its  wheels.  The  derailment  of  the  tender 
caused  a  like  result  to  the  cars,  and  appellant  was  thrown  some  fifty 
feet  from  the  track  and  injured.  Insofar  as  it  is  material  to  state, 
the  negligence  alleged  was  in  substance:  First,  that  appellee  furnished 
the  defective  wheel  with  a  broken  or  cracked  flange;  second,  that  the 
defect  could  and  would  have  been  discovered,  if  unknown,  upon  proper 
inspection,  which  had  not  been  given;  third,  that  the  engineer  dis- 
covered the  defect  in  time  to  have  avoided  the  wreck  and  was  guilty 
of  negligence  in  failing  to  do  so. 

The  trial  resulted  in  a  verdict  and  judgment  for  appellee,  from  whicli 
an  appeal  has  been  prosecuted. 

Disposing  of  the  assignments  of  error  in  the  reverse  order  of  their 
presentation,  we  first  notice  the  objection  made  to  the  action  of  the 
court  in  permitting  R.  A.  Stewart,  who  was  appellee^s  inspector  of 
engines  and  tenders  at  Dalhart,  Texas,  and  who  inspected  the  tender 
in  question  shortly  prior  to  the  wreck,  to  testify  over  appellant's  ob- 
jection that  John  Stewart,  a  son  of  witness,  was  a  fireman  on  said 
engine,  that  he  was  killed  in  the  wreck,  and  that  witness  knew  at  the 
time  he  made  the  inspection  stated  that  his  said  son  would  go  out  on 
said  engine  as  fireman  on  its  next  trip.     The  objection  was  that  the 
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witness  not  having  been  contradicted  or  impeached^  his  testimony  could 
not  be  thus  supported. 

The  same  witness,  as  also  J.  A.  McDonough  and  E.  L.  Stewart, 
was  permitted  to  testify  that  the  method  of  inspection  in  use  by  the 
appellee  at  its  shops  in  Dalhart  was  the  same  kind  and  character  of 
inspection  as  is  in  use  among  all  up-to-date  railways  in  the  country, 
to  which  it  was  objected  in  substance  that  the  testimony  was  incom- 
petent. We  find  no  error  in  the  rulings  thus  complained  of.  The  evi- 
dence shows  without  contradiction  that  the  witness  R.  A.  Stewart  was 
an  exceptionally  competent  car  inspector  of  long  experience.  He  de- 
tailed minutely  the  method  and  manner  of  the  inspection  given  the 
tender  in  question  the  evening  before  the  accident ;  and  the  fact  that  he 
knew  that  his  son  was  to  go  out  as  fireman  upon  that  engine,  and  the 
fact,  if  such  it  was,  that  the  inspection  was  the  same  in  kind  and 
character  as  that  in  use  among  the  railways  of  the  country,  were  cir- 
cumstances, we  think,  relevant  to  the  issue  of  negligence  charged  in 
this  particular.  It  is  true  that  due  care  in  inspection  could  not  be 
established  by  showing  merely  that  the  inspection  had  been  in  agree- 
ment with  a  custom  of  railways,  but  where,  as  here,  no  criticism  is 
urged  to  the  manner  or  method  of  inspection  shown,  it  certainly  can 
not  constitute  error  to  also  show  that  it  was  in  accord  with  generally 
approved  methods. 

All  other  assignments  of  error  relate  to  the  action  of  the  court  in 
giving  and  refusing  charges.  We  deem  it  unnecessary  to  discuss  the 
several  questions  presented  under  these  assignments.  They  have  all 
been  carefully  considered,  and  we  have  concluded  that  they  should  be 
overruled  on  the  ground  that  the  errors,  if  any,  are  immaterial  be- 
cause of  our  further  conclusion  that  there  is  no  phase  of  the  proof 
that  would  have  authorized  a  verdict  in  appellant's  favor.  In  addition 
to  the  facts  already  stated,  it  was  shown  without  contradiction  that  on 
the  evening  before  the  accident,  R.  A.  Stewart,  a  competent  inspector 
of  engines  and  tenders,  made  a  careful  inspection  of  the  wheel  causing 
the  wreck;  that  he  failed  to  discover  the  defect  in  the  fiange  causing 
the  tender's  derailment.  A.  A.  Hilton  testified  without  contradiction 
that  he  was  vice  president  and  general  manager  of  the  Chicago  Car 
Wheel  and  Foundry  Company,  that  he  manufactured  the  particular 
wheel  in  controversy,  minutely  describing  the  composition,  manufac- 
ture and  tests  thereof,  and  said  they  were  all  "the  best  on  earth." 
Fred  0.  Bonnell  also  testified  to  the  effect  that  he  was  appellee's  en- 
gineer of  tests;  that  it  was  his  duty  to  prescribe  the  size,  weight  and 
composition  *  of  car  wheels  purchased  by  appellee.  He  described  the 
test  and  stated  that  one  wheel  out  of  every  fifty  purchased  by  appellee 
was  subjected  to  this  test;  that  he  had  made  a  mechanical  analysis  of 
the  broken  pieces  of  flange  shown  to  him,  and  this  analysis  showed  the 
proper  component  parts  of  the  car  wheel  purchased  by  appellee  as  pre- 
scribed by  the  witness;  that  the  metal  was  properly  chilled;  that  the 
crack  which  was  shown  by  the  evidence  was  produced  by  the  contrac- 
tion of  the  metal;  that  the  crack  might  be  visible  and  it  might  not; 
that  it  is  a  defect  that  has  never  been  detected  by  inspection,  to  his 
knowledge;  that  in  his  opinion  it  is  utterly  impossible  to  discover  such 
a  defect  with  the  naked  eye;  that  it  would  probably  be  discovered  by 
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taking  the  wheel  off  and  examining  the  defect  with  a  magnifying  glass. 
While  the  evidence  tended  to  show  that  the  broken  flange  presented  in 
one  or  more  places  the  appearance  of  an  old  crack,  we  find  no  testimony 
whatever  sufficient  to  sustain >  a  finding  that  the  defect  in  the  flange 
was  such  as  should  have  been  discovered  by  the  exercise  of  ordinary 
care.  In  argument,  some  force  is  attached  to  the  statement  of  the  wit- 
ness that  but  one  wheel  out  of  every  fifty  purchased  was  subjected  to 
the  prescribed  test  of  appellee's  engineer  of  tests.  No  proof  was  of- 
fered in  behalf  of  appellant  that  other  or  further  test  was  necessary  or 
usual,  and  no  evidence  even  tending  to  show  that  the  customary  test 
was  not  applied  to  the  very  wheel  in  controversy. 

The  only  remaining  ground  of  negligence  as  charged  was  the  failure 
of  the  engineer  to  stop  the  train  after  discovering  the  danger.  W.  S. 
Ford,  who  was  called  as  a  witness  for  plaintiff  testified  that  he  was 
the  locomotive  engineer  operating  the  engine  in  question  at  the  time; 
that  he  was  on  the  tank  steps  just  before  the  wreck  occurred ;  that  he 
had  discovered  that  something  was  wrong  and  was  trying  to  locate  it; 
that  he  heard  a  noise  that  was  a  little  different  from  what  he  was 
used  to,  and  thought  to  see  what  it  was.  The  following  language  of 
this  witness  is  pertinent  on  this  point:  "As  soon  as  I  heard  the 
noise,  I  tried  to  locate  it  and  couldn't,  and  I  started  to  get  down  on 
the  tank  steps,  and  did  get  down  on  the  step,  but  before  I  could  get 
in  a  position  to  look  to  see,  I  saw  some  dust  flying  and  I  made  up  my 
mind  that  something  was  wrong,  and  I  started  back  to  stop  the  engine. 
I  suppose  all  of  this  was  done  in  less  time  than  it  takes  to  tell  it.  The 
wreck  occurred  right  after  I  got  back  in  the  cab.'^  Appellant  himself 
testifies  as  follows:  "I  was  at  that  time  (at  the  time  of  the  wreck) 
on  the  fourth  car  from  the  engine.  I  was  occupying  that  position 
under  the  orders  of  the  conductor.  He  told  me  to  watch  the  first  six 
cars  in  the  train,  that  he  wanted  to  make  a  good  run.  He  wanted  me 
to  watch  out  for  hot  boxes.  After  I  saw  the  dust  flying,  the  next  thing 
I  saw  after  I  came  to  was  the  wreck.  When  I  came  to  myself,  I  was 
about  fifty  feet  from  the  right  of  way  and  about  sixty  feet  from 
where  I  was  at  the  time  I  saw  the  dust  flying."  The  evidence  other- 
wise shows  that  the  train  was  making  about  its  usual  speed  of  twenty- 
five  miles  an  hour,  and  we  conclude  that  there  is  scarcely  a  suggestion 
of  negligence  on  the  part  of  the  engineer  in  failing  to  stop  his  train. 

We  think,  after  careful  consideration  of  all  the  evidence  that  the 
judgment  must  be  affirmed,  and  it  is  so  ordered. 


Writ  of  error  refused. 


Affirmed, 


M.  J.  P.  Lacey  v.  J.  D.  O'Reilly. 

Decided  October  14,  1905. 

1. — ^Appellate  Jurisdiotion  of  Conrts  of  Civil  Appeals. 

In  order  to  give  a  Court  of  Civil  Appeals  jurisdiction  of  a  cause  originating 
in  a  Justice  Court  it  is  necessary  that  the  amount  in  controversy  or  the  judg- 
ment of  the  County  Court  "shall  exceed  one  hundred  dollars,  exclusive  of  in- 
terest and  costs." 
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2. — Same — ^Payment  of  Debt  by  Surety. 

At  maturity  a  surety  paid  a  promissory  note;  his  right  of  action  against 
the  principal  is  not  upon  the  note  paid,  but  upon  an  implied  promise  raised 
by  law  for  reimbursement  to  the  extent  of  the  amount  in  fact  paid.  Because 
the  amount  in  fact  paid  did  not  exceed  one  hundred  dollars  the  Court  of  Civil 
Appeals  has  no  jurisdiction. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before 
Hon.  R  F.  Milam. 

McOown  &  Wade,  TT.  J,  Weaver  and  ff.  L.  Stone,  for  appellant. — 
The  plaintiff  should. have  had  judgment  against  defendant  because  the 
evidence  was  undisputed  that  defendant  owed  the  debt  sued  for  and 
no  limitation  had  run  against  same.  Carpenter  v.  Minter,  72  Texas, 
371 ;  Heisch  v.  Adams,  81  Texas,  94. 

The  defendant  could  not  prove  limitation  against  the  new  promise, 
in  the  letter,  which  was  declared  on  by  plaintiff,  without  pleading 
same.    Erskine  v.  Wilson,  20  Texas,  77. 

The  measure  of  plaintiff's  recovery  is  the  debt  as  evidenced  by  the 
note  with  interest  and  attorney's  fees.  Carpenter  v.  Minter,  72  Texas, 
371;  Heisch  v.  Adams,  81  Texas,  97. 

Orrick  &  Terrell,  for  appellee. — Cited:  Faires  v.  Cockerell,  88 
Texas,  428;  Merchants  Nat.  Bank  v.  McAnulty,  89  Texas,  124;  Gath- 
right  V.  Wheat,  70  Texas,  742. 

CONNEE,  Chief  Justice.— On  the  20th  day  of  May,  1904,  appel- 
lant instituted  this  suit  against  appellee  in  the  Justice's  Court  of 
Precinct  No.  1,  Tarrant  County,  on  a  note  for  one  hundred  dollars 
($100),  dated  September  6,  1899,  due  five  months  after  date,  stipulat- 
ing for  interest  at  the  rate  of  ten  percent  per  annum  from  maturity 
and  "ten  percent  attorney's  fees,  if  collected  by  law  or  placed  for  col- 
lection with  an  attorney."  The  note  was  payable  to  the  First  National 
Bank  of  Corsicana,  Texas,  and  was  given  for  money  borrowed  from 
said  bank  by  the  appellee  O'Reilly,  and  for  which  appellant  became 
surety.  A  few  days  before  the  maturity  of  the  note,  appellant  wrote 
to  the  appellee  proposing  "that  he  (appellee)  pay  the  debt  of  one 
hundred  dollars  evidenced  by  the  above  note,  in  monthly  installments 
of  five  dollars."  In  answer  to  which,  appellee  wrote  the  following 
letter:  "Ft.  Worth,  Texas,  February  2,  1900.  Mr.  M.  J.  P.  Lacy, 
Dear  Sir:  Your  letter  to  hand  and  contents  noted,  in  reply  will  say 
that  I  am  very  grateful  to  you  for  the  terms  you  have  allowed  me  to 
pay  back  the  amount  I  owe  you,  and  I  will  send  you  first  payment  on 
the  6th  day  of  March,  and  just  as  much  as  I  possibly  can.  Respectfully 
yours,  J.  D.  O'Reilly."  On  Februai7  6,  1900,  the  date  of  its  maturity, 
appellant  paid  said  note  to  the  Corsicana  bank,  after  which  appellee  on 
March  6  thereafter  made  one  payment  of  five  dollars  in  accordance 
with  the  terms  indicated  in  appellant's  proposition  mentioned.  Ap- 
pellee having  made  no  further  payment,  suit  was  instituted  as  has 
been  before  stated. 

The  trial  in  the  Justice's  Court  resulted  in  a  verdict  for  appellee. 
A  like  judgment  was  rendered  in  the  County  Court  on  appeal,  and  the 
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case  is  now  before  us  on  appellant's  appeal  from  the  judgment  of  the 
County  Court. 

In  order  to  an  exercise  of  our  appellate  jurisdiction  in  cases  like  this, 
it  is  necessary  that  the  amount  in  controversy,  or  the  judgment  of  the 
County  Court,  "shall  exceed  one  hundred  dollars,  exclusive  of  interest 
and  costs/'  (Sayles'  Texas  Civil  Statutes,  art.  996.)  We  think  it 
apparent  from  the  foregoing  statement  that  we  are  without  power  to 
entertain  this  appeal.  It  is  insisted  in  behalf  of  appellant  that  his 
right  of  action  is  founded  upon  the  note  above  described,  and  that  the 
letter  mentioned  takes  the  case  out  of  the  statute  of  limitation;  the 
contention  being  that  appellant  is  entitled  to  recover  not  only  the 
amount  of  the  principal  and  interest  specified  in  the  note,  but  also 
the  attorney's  fees,  and  that  therefore  the  amount  in  controversy  is  in 
excess  of  one  hundred  dollars.  It  was  held  in  the  case  of  Faires  v. 
Cockerell,  88  Texas,  428,  and  since  reaffirmed  by  our  Supreme  Court, 
that  the  right  of  action  of  a  surety  who  pays  the  debt  of  a. principal 
upon  a  promissory  note,  is  not  upon  the  note  paid,  but  upon  an  im- 
plied promise  raised  by  law  for  reimbursement  to  the  extent  of  the 
amount  in  fact  paid  by  the  surety.  It  is  not  contended  that  appellant 
paid  either  interest  or  attorney's  fees  at  the  time  of  the  payment  of 
the  note  in  question  to  the  bank.  He  could,  therefore,  in  no  event 
recover  more  than  the  one  hundred  dollars  actually  paid  in  liquida- 
tion of  the  note,  together  with  legal  interest  thereon  from  the  date  of 
such  payment.  Appellee's  letter  can  in  no  event  be  construed  as  being 
a  promise  to  pay  upon  the  terms  therein  stipulated  more  than  the 
amount  actually  paid  by  appellant  in  liquidation  of  the  note.  So  that, 
whether  appellant's  cause  of  action  be  based  upon  the  promise  to  be 
implied  from  the  law,  or  upon  a  contract  as  evidenced  by  the  letter, 
is  immaterial  to  the  question  before  u?.  In  either  event,  the  amount 
in  controversy  is  less  than  one  hundred  dollars. 

Dumissed. 


St.  Loms  Southwestekn  Railway   Company  v.  R.  M.   Everett. 

Decided  October  14,  1905. 
1. — Contribntory  Nefflisrenee — Charge. 

Where  the  defendant  pleaded  contributory  negligence  and  the  evidence 
raised  the  issue  and  the  court  had  failed  to  define  contributory  negligence  in 
the  main  charge,  a  requested  charge  on  the  subject,  though  not  strictly  cor- 
rect, was  sufficient  to  call  the  court's  attention  to  the  omission  and  require 
the  giving  of  a  correct  charge  on  that  issue. 

2. — Same— Driving  Team  Near  Eailroad  Tracks. 

Where  plaintifT,  whose  team  was  frightened  by  a  passing  car,  had  driven 
the  team  near  the  railroad  tracks  in  order  to  speak  to  some  parties,  the  ques- 
tion of  his  contributory  negligence  in  so  doing  did  not  depend  on  whether  it 
was  necessary  for  him,  instead  of  walking  over  to  the  parties/ to  have  driven 
there,  but  the  test  was  whether,  in  so  doing  he  acted  as  an  ordinarily  prudent 
person. 

8. — Same — Charge. 

Where  under  the  facts  shown  the  jury  could  have  inferred  that  both  plain- 
tiff and  defendant  were  negligent,  the  court  should  have  given  a  requested  charge 
instructing  that  if  plaintiff  was  guilty  of  contributory  negligence  which  prox- 
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imately  caused  or  contributed  to  bring  about  the  injury,  he  could  not  recover, 
notwithstanding  the  defendant  was  also  negligent. 

4. — Charge— Aisumlng  Fact — Frightening  Team. 

Where  it  was  a  controverted  issue  whether  plaintiff's  team  was  frightened 
by  the  approach  of  defendant's  handcar,  it  was  error  for  the  charge  to  assume 
that  this  was  the  cause  of  the  fright. 

5. — ^Proximate  Canse — Negligence^Frightening  Team. 

It  being  a  question  for  the  jury  whether  defendant's  negligence  in  the  ap- 
proach and  speed  of  its  handcar  was  the  proximate  cause  of  plaintiff's  team 
becoming  frightened,  and  the  courtIs  charge  having  stated  that  the  running 
of  the  car  faster  than  seven  miles  an  hour  was  negligence,  with  no  definition 
of  proximate,  cause,  a  requested  charge  properly  defining  proximate  cause  should 
have  been  given. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Richard  Morgan. 

E.  B,  Perkins  and  Crane  &  Oilbert,  for  appellant. — 1.  Whether  an 
act  of  negligence  is  the  proximate  cause  of  an  injury,  is  a  question  of 
fact  for  the  jury,  and  should  be  submitted  to  them.  Jones  v.  George, 
61  Texas,  353 ;  Texas  &  P.  By.  Co.  v.  Reed,  88  Texas,  448. 

2.  It  is  error  for  the  court  to  assume  the  existence  of  a  contro- 
verted fact.  East  Texas  Ins.  Co.  v.  Brown,  82  Texas,  635;  Altgelt 
V.  Bristol,  57  Texas,  436. 

3.  Where  the  defendant  pleads  contributory  negligence,  and  sets  out 
the  facts  showing  of  what  it  consisted,  it  was  error  for  the  court  to 
refuse  a  charge  defining  contributory  negligence,  and  grouping  the 
facts  of  defendant's  defense  thereunder,  where  the  testimony  tended 
to  support  the  plea.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Mangham,  95  Texas, 
413,  67  S.  W.  Rep.,  765;  Houston  &  t.  C.  Ry.  Co.  v.  Turner,  78 
S.  W.  Rep.,  715. 

4.  Where  the  negligence  of  appellee  concurred  with  that  of  appel- 
lant, to  cause  the  injury  complained  of,  appellee  can  not  recover.  Gulf, 
C.  &  S.  F.  Ry.  Co.  v:  Miller,  70  S.  W.  Rep.,  26;  Gulf,  H.  &  S.  A. 
By.  V.  Bracken,  59  Texas,  74;  International  &  G.  N.  Ry.  v.  Neff,  87 
Texas,  303. 

Cockrell  &  Oray,  for  appellee. — There  being  much  evidence  that  the 
team  in  question  was  frightened  by  the  approach  of  the  hand  car  and 
no  evidence  even  tending  to  show  that  it  was  frightened  by  anything 
else,  the  court  might  justly  have  assumed  (though  it  did  not)  that  the 
approach  of  the  hand  car  frightened  the  team.  A  charge  which  clearly 
could  not  have  misled  the  jury  or  prejudiced  appellant  is  harmless, 
even  if  technically  erroneous.  Railway  Co.  v.  Kuehn,  70  Texas,  587; 
Railway  Co.  v.  Cocke,  64  Texas,  158;  Railway  Co,  v.  Ryan,  70  Texas, 
58. 

BOOKHOTIT,  Associate  Justice. — This  suit  was  brought  by  the 
appellee  to  recover  damages  for  personal  injuries  caused  by  the  fright 
and  running  away  of  his  team,  hitched  to  a  buggy  in  which  he  was 
seated,  about  the  12th  of  June,  1903. 

Appellee  alleged  that  while  he  was  sitting  in  his  buggy,  engaged  in 
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the  inspection  and  purchase  of  machinery  near  the  right  of  way  and 
track  of  defendant's  line  of  railway  in  jDallas,  which  railway,  at  the 
point  of  accident,  runs  along  a  public  street  of  said  city,  and  while 
he  was  in  the  exercise  of  due  care  and  caution,  the  handcar  of  defend- 
ant, in  charge  of  its  employes,  approached  the  place  where  plaintiff 
and  his  team  were  standing,  at  a  reckless  and  unlawful  rate  of  speed, 
and  without  exercising  any  care  or  caution  with  reference  to  plaintiff 
and  his  team,  and  while  running  negligently  at  a  rate  of  speed  exceed- 
ing seven  miles  per  hour,  contrary  to  the  provisions  of  article  423, 
regulating  the  speed  of  trains,  etc.,  and  prescribing  that  they  should 
not  be  run  at  a  greater  rate  than  seven  miles  per  hour,  and  contrary 
to  article  279  of  city  ordinances  prescribing  the  same  rate  of  speed 
for  other  vehicles;  and  charges  that  the  said  handcar  frightened  plain- 
tiff's team,  caused  it  to  run  away,  threw  him  from  his  buggy,  and 
broke  his  right  leg  below  the  knee,  and  rendered  the  knee  and  knee 
joints  stiff  and  swollen,  caused  him  three  months'  loss  of  time  and 
the  expenditure  of  $50  doctor's  and  surgeon's  charges.  That  the  em- 
ployes in  charge  of  the  handcar  saw  and  knew  that  the  team  was 
becoming  frightened  on  account  of  the  approach  of  said  handcar,  and, 
nevertheless,  continued  to  approach,  and  failed  to  check  the  rate  of 
speed,  or  to  stop  the  car,  although  by  the  exercise  of  ordinary  care  and 
caution  they  could  have  stopped  said  car  and  prevented  the  runaway 
and  damage  and  injury  to  plaintiff  as  aforesaid.  Plaintiff  further 
avers  that  if  it  shall  be  found  that  said  employes  operating  said  car 
did  not  discover  plaintiff  and  his  peril,  they  could  and  would  have 
discovered  the  same  but  for  the  negligent  failure  of  said  employes  to 
exercise  due  care  and  proper  lookout;  and  prayed  damages  for  the 
sum  of  $5,000. 

Defendant,  after  general  denial,  answered  with  a  plea  of  contributory 
negligence;  that  plaintiff,  after  he  and  his  partner  had  purchased  two 
traction  engines,  and  had  them  run  out  in  front  of  the  warehouse 
where  they  had  been  selected  and  purchased,  into  a  place  which  had 
long  since  been  appropriated  and  donated  by  the  city  of  Dallas  for 
railroad  purposes,  and  unfit  for  other  purposes,  and  which  was  not 
worked  or  kept  up  by  the  city  of  Dallas  as  or  for  a  public  thorough- 
fare, and  where  five  or  six  railroad  tracks  were  lawfully  placed  and 
being  used  by  different  roads,  unnecessarily  took  his  team  from  a 
nearby  wagon  yard,  and  negligently  drove  into  the  switch  yards  and 
among  the  tracks  of  three  different  railroads,  where  neither  himself 
nor  his  team  was  needed,  knowing  that  engines,  cars  and  handcars  were 
constantly  passing,  and  might  be  expected  to  pass  at  any  moment,  and 
that  his  team  was  unused  to  such  things,  and  might  be  expected  to, 
and  would  become  frightened  thereat,  and  knowing  that  such  was  a 
place  of  danger  into  which  to  drive  his  team,  and  was  using  unsafe 
and  insufficient  harness  and  bridles  worn  out  and  unfit  to  hold  his 
team  and  prevent  its  running  away  with  him;  and  further  plead  that 
plaintiff  aggravated  his  injury  and  prevented  its  healing  and  getting 
well,  by  walking  and  riding  about  shortly  after  the  injury,  when  he 
should  have  been  quiet  and  kept  his  leg  in  a  position  where  it  could 
heal  and  knit  together,  and  increased  his  pain  and  the  length  of  time 
in  which  the  injury  would  have  healed,  as  well  as  his  medical  bill. 
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The  trial  resulted  in  a  verdict  and  judgment  for  plaintiff  for  $1,500. 
Defendant  appealed. 

Appellant^s  sixth  assignment  of  error  complains  of  the  action  of  the 
court  in  refusing  special  charges  Nos.  5  and  7,  requested  by  it.  Special 
charge  No.  5  reads:  "Contributory  negligence  is  such  an  act  or  omis- 
sion on  the  part  of  a  plaintiff  as  an  ordinarily  prudent  man  would 
not  do  under  similar  circumstances,  which,  concurring  with  a  negli- 
gent act  or  omission  of  defendant,  becomes  a  proximate  cause  of  an 
injury.  Therefore,  if  you  believe  from  the  evidence  that  the  plaintiff, 
R.  M.  Everett,  in  driving  onto  and  among  the  main  and  side  tracks 
of  the  railway  companies  located  where  the  traction  engines  were  stand- 
ing, with  a  team  such  as  he  was  driving,  did  what  an  ordinarily  pru- 
dent man  would  not  have  done,  or  that  such  act  was  unnecessary  for 
him  to  do,  under  the  circumstances  and  surroundings  shown  by  the 
evidence  in  this  case,  then  the  plaintiff  was  guilty  of  contributory  neg- 
ligence in  bringing  about  the  accident  of  which  he  complains,  and  can- 
not recover  in  this  case,  and  you  will  so  find.^^ 

Special  charge  No.  7  reads:  "You  are  instructed  that  if  you  be- 
lieve from  the  testimony  that  the  defendant  was  guilty  of  negligence 
which  caused  the  injury  to  R.  M.  Everett,  and  you  also  find  that  the 
said  Everett  was  himself  guilty  of  contributory  negligence  which  proxi- 
mately caused  or  contributed  to  bring  about  the  accident  of  which  he 
complains,  it  will  be  your  duty  to  find  for  the  defendant  railway 
company,  notwithstanding  you  may  believe  defendant  was  also  negli- 
gent, and  you  will  so  find  by  your  verdict." 

The  defendant  plead  specifically  contributory  negligence.  The  issue 
was  raised  by  the  evidence.  The  court  in  his  main  charge  did  not 
define  contributory  negligence.  Special  charge  No.  5  defines  con- 
tributory negligence  and  attempts  to  apply  the  law  to  the  facts,  and, 
if  correct,  should  have  been  given.  We  are  not  prepared  to  approve 
the  special  charge  in  all  respects,  in  that  it  authorizes  the  jury  to 
find  for  defendant  if  the  act  of  plaintiff  in  driving  onto  and  among 
the  railway  tracks  was  unnecessary.  The  tracks  were  located  in  Broad- 
way, a  public  street  of  the  city  of  Dallas;  and  if  plaintiff,  in  driving 
over  said  street,  upon  which  there  were  located  three  railroad  tracks, 
acted  as  an  ordinarily  prudent  man  would  have  acted  under  the  cir- 
cumstances and  surroundings,  he  was  not  guilty  of  contributory  neg- 
ligence, although  it  may  have  been  unnecessary  in  the  opinion  of  the 
jury  for  him  to  have  done  so.  The  jury  may  have  believed  that  plain- 
tiff ought  to  have  left  his  team  and  gotten  out  of  his  buggy  and 
walked  across  the  tracks  to  see  the  party  he  was  looking  for,  instead 
of  driving  thereon.  If  so,  his  act  in  driving  upon  the  street  and  over 
the  railway  tracks  was  not  that  of  an  ordinarily  prudent  person,  and 
this  was  covered  in  other  portions  of  the  requested  charge.  Whether 
it  was,  or  was  not,  necessary  for  plaintiff  to  drive  upon  the  street 
and  over  the  tracks,  is  not  the  test,  the  true  test  being  whether  in 
so  doing  plaintiff  acted  as  an  ordinarily  prudent  person.  Again,  this 
special  charge  ignores  the  issue  of  discovered  peril,  which  was  in  the 
case.  The  court  having  failed  to  define  contributory  negligence  in  the 
main  charge,  we  are  of  the  opinion  that  this  requested  charge,  though 
not  strictly  correct,  was  sufficient  to  call  the  court's  attention  to  the 
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omission  in  the  main  charge  and  require  the  giving  of  a  correct  charge 
on  this  issue.  The  appellant  having  plead  contributory  negligence,  and 
there  being  evidence  tending  to  show  contributory  negligence  on  the 
part  of  plaintiff,  it  was  entitled  to  a  charge  correctly  defining  the  same 
and  grouping  the  facts  tending  to  support  such  defense.  (Railway  Co. 
V.  Mangham,  96  Texas,  413;  Railway  Co.  v.  Turner,  78  S.  W.  Rep., 
715.)  Under  the  facts  shown  the  jury  could  have  inferred  that  both 
plaintiff  and  defendant  were  negligent,  and  in  such  case  it  would 
have  been  proper  to  give  special  charge  No.  7,  requested  by  the  de- 
fendant. 

Appellant  assigns  as  error  that  portion  of  the  main  charge  of  the 
court  reading:  "Or  if  the  defendant's  employe  in  charge  of  said  hand- 
car discovered  that  plaintiff's  team  was  being  frightened  by  the  ap- 
proach of  said  handcar,  and  after  such  discovery,  if  he  made  such 
discovery,  failed  to  exercise  such  care  as  a  person  of  ordinary  prudence 
would  have  exercised  under  like  circumstances,  to  avoid  injury  to 
plaintiff,  then,  in  either  such  event,  defendant  was  guilty  of  negli- 
gence.'' This  charge  is  complained  of  as  erroneous  in  assuming  that 
the  plaintiff  was  injured  by  the  negligence  of  defendant's  employe.  It 
is  asserted  that  there  is  testimony  from  which  the  jury  could  have 
inferred  that  plaintiff's  team  was  frightened  by  some  cause  other  than 
appellant's  handcar.  The  Buffalo-Pitts  Company  has  its  warehouse 
and  place  of  business  fronting  on  the  west  side  of  Broadway,  in  the 
city  of  Dallas.  Plaintiff  had  purchased  a  traction  engine  from  said 
company,  and  he  and  a  neighbor  had  purchased  a  second  traction  en- 
gine. These  engines  were  being  gotten  out  for  the  purposie  of  being 
taken  to  the  country  where  plaintiff  lived.  On  Broadway  Street  in 
front  of  said  warehouse  there  are  located  several  railroad  tracks,  over 
which  trains  and  cars  are  frequently  run.  The  Buffalo-Pitts  people 
had  gotten  the  two  traction  engines  out  of  the  warehouse  and  crossed 
the  track  nearest  the  platform,  the  engines  being  headed  east  and 
about  fifteen  feet  apart.  The  engine  located  furthest  south  was  fired 
up  and  the  other  was  being  gotten  ready  to  fire  up.  About  this 
time  the  plaintiff  drove  across  Broadway  Street  and  said  railroad  tracks 
to  give  directions  to  Shepherd,  the  party  who  was  to  have  charge  of 
moving  said  engines,  as  to  where  supper  would  be  prepared  for  the 
men  doing  the  moving. 

Plaintiff  was  driving  a  team  which  he  testified  was  gentle,  and  was 
accompanied  by  one  J.  W.  Haggard,  a  neighbor.  He  drove  down  Elm 
Street  to  Broadway  and  crossed  Broadway  and  the  railroad  tracks  lo- 
cated thereon  and  turned  in  front  of  the  warehouse.  He  looked  up  the 
track  and  saw  a  train  headed  south  which  he  supposed  was  coming 
towards  him.  To  get  out  of  the  way  of  this  train  he  drove  back  off 
the  tracks.  He  again  looked  up  the  track,  and  discovering  the  train 
was  a  work  train  and  not  coming  towards  him,  he  drove  back  across 
Broadway  and  the  railroad  tracks.  He  told  Shepherd  where  supper 
would  be  prepared.  While  talking  to  Shepherd  plaintiff's  team,  which 
was  facing  south,  began  to  raise  their  heads  as  if  they  were  frightened 
and  began  to  whirl  to  the  left.  They  could  not  get  out  to  the  left 
because  of  the  railroad  tracks.  The  plaintiff  looked  down  the  track 
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south  and  saw  a  handcar  approaching  at  a  rapid  rate  of  speed,  plaintiff 
testifying  it  was  running  at  the  rate  of  twenty  miles  per  hour,  and 
was  one  hundred  yards  from  him  when  he  first  saw  it.  Haggard  got 
up  in  the  buggy  and  hallooed  to  the  persons  in  charge  of  the  handcar. 
There  was  testimony  that  the  handcar  did  not  stop  until  it  passed  the 
team.  The  team  kept  rearing  and  plunging  until  the  bits  in  the 
mouth  of  one  of  the  horses  broke  and  the  team  ran  away  south  to 
Elm  Street  and  then  turned  up  Elm  Street,  upsetting  the  buggy  and 
throwing  plaintiff  out  and  causing  his  injuries.  When  the  horses  gave 
evidence  of  fright  they  were  standing  just  east  of  the  most  northerly 
traction  engine. 

The  charge  complained  of  assumes  that  plaintiff's  team  was  fright- 
ened by  the  approach  and  speed  of  the  handcar.  This,  under  the  evi- 
dence as  we  view  it,  was  a  controverted  fact.  The  jury  could  have 
found  that  the  fright  of  the  team  was  due  to  some  other  cause.  The 
court  should  have  left  it  for  the  jury  to  determine  whether  plain- 
tiff's team  was  frightened  by  the  approach  and  speed  of  the  handcar  or 
some  other  cause. 

Appellant  groups  its  first  and  second  assignments  of  error  and  pre- 
sents thereunder  the  proposition  that,  whether  an  act  of  negligence  is 
the  proximate  cause  of  an  injury,  is  a  question  of  fact  for  the  jury, 
and  should  be  submitted  to  them.  Appellee  objects  to  the  considera- 
tion of  these  assignments  4ind  the  proposition  presented  under  the  same, 
because  he  contends  the  assignments  raise  different  propositions  not 
germane  to  each  other  and  can  not  be  grouped.  Without  passing  upon 
this  objection,  and  in  view  of  the  fact  that  the  case  must  be  reversed 
on  other  grounds,  we  will  discuss  the  proposition- contended  for.  The 
court  in  the  main  charge  in  effect  told  the  jury  that  if  they  should 
find  the  accident  was  caused  by  negligence  on  the  part  of  defendant, 
to  find  for  plaintiff,  unless  the  plaintiff's  negligence  contributed  to 
cause  the  same.  He  then  told  the  jury,  among  other  things,  that  "as 
to  what  is  meant  by  negligence  as  used  above  you  are  instructed  if 
the  handcar  was  running  faster  than  seven  miles  an  hour  that  is  negli- 
gence.'*  The  deduction  could  be  drawn  from  this  charge  that  if  the 
car  was  running  faster  than  seven  miles  an  hour,  this  would  constitute 
negligence,  and  to  find  for  plaintiff,  without  determining  whether  the 
approach  and  speed  of  the  handcar  was  the  cause  of  plaintiff's  team 
becoming  frightened,  or  whether  the  team  would  have  been  frightened, 
irrespective  of  the  approach  of  the  handcar.  The  defendant  was  not 
liable  unless  its  negligence  was  the  proximate  cause  of  plaintiff  being 
injured.  The  court  did  not  in  the  main  charge  define  proximate  cause. 
The  special  charge  requested  by  defendant,  the  refusal  of  which  is 
made  the  basis  of  the  second  assignment,  properly  defined  proximate 
cause,  and  although  not  correct  in  all  respects,  was  sufficient  to  call 
the  court's  attention  to  the  omission  in  the  main  charge. 

For  the  errors  indicated  the  judgment  is  reversed  and  cause 
remanded. 

Reversed  and  remanded. 
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W.  M.  Hendrix  v.  Texas  and  Pacific  Railway  Company. 

Decided  October  14,  1905. 

1. — ^Penonal  Injury— Fright  at  Cause  of  Action. 

Where  fright  ia  caused  to  one  by  the  wrongful  act  or  omission  of  another, 
and  physical  injury  results  therefrom,  and  such  act  or  omission  is  the  prox- 
imate cause  of  the  injury,  and  such  injury  is  the  natural  and  probable  con- 
sequence of  such  act  or  omission  and  ought  to  have  been  foreseen  under  thf 
circumstances,  a  cause  of  action  exists  therefor. 

8. — Same — ^Discovered  Peril. 

Where  plaintifTs  wife  was  crossing  over  a  railroad  bridge  in  plain  view 
of  the  operatives  of  a  train,  and  because  of  their  failure  to  stop  the  train  she 
barely  escaped  being  run  over,  and  physical  injury  resulted  from  the  fright, 
the  doctrine  of  discovered  peril  was  applicable. 

Appeal  from  the  District  Court  of  Qrayson.  Tried  below  before  Hon. 
B.  L.  Jones. 

John  T.  Suggs,  for  appellant. — Where  physical  injury  results  from  a 
fright  caused  by  the  negligent  acts  of  another,  the  injured  party  may 
recover  his  damages,  where  the  act  or  omission  is  the  proximate  cause 
of  the  injury,  and  such  ought,  under  all  the  circumstances  to  have 
been  foreseen  as  the  natural  or  probable  consequences;  and  it  is  im- 
material that  the  precise  injury  was  not  anticipated,  if  it  appears  that 
some  injury  should  have  been  foreseen,  and  the  questions  of  the  neg- 
ligence alleged  being  the  proximate  cause  of  the  injury,  and  as  to 
whether  resulting  injury  should  have  been  foreseen,  are  for  the  jury. 
Railway  v.  Ferguson,  64  S.  W.  Rep.,  797;  Railway  v.  Rushing,  69 
Texas,  306,  6  S.  W.  Rep.,  834;  Railway  v.  Hayter,  66  S.  W.  Rep.,  128, 
64  S.  W.  Rep.,  944;  Hill  v.  Kimball,  76  Texas,  210,  13  S.  W.  Rep., 
69;  Railway  v.  Phillio,  67  S.  W.  Rep.,  916,  69  S.  W.  Rep.,  994; 
Mack  V.  Railway,  40  L.  R.  A.,  679;  Sloane  v.  Railway,  32  L.  R.  A., 
193;  Purcell  v.  Railway,  16  L.  R.  A.,  203. 

T.  J.  Freeman  and  Head,  Dillard  dk  Head,  for  appellee. 

RAINEY,  Chief  Justice. — Appellant  brought  this  suit  against  ap- 
pellee to  recover  for  injury  to  his  wife,  which  injury  resulted  to  her 
from  fright  caused  by  the  alleged  negligence  of  appellee's  servants. 
The  appellee  answered  by  general  demurrer  and  by  various  defenses. 
Upon  hearing  the  demurrer  it  was  sustained  by  the  court,  and  plain- 
tiff failing  to  amend  his  petition,  his  cause  of  action  was  dismissed  and 
cost  awarded  against  plaintiff,  and  he  prosecutes  this  appeal. 

Plaintiff's  petition,  omitting  formal  parts,  is  as  follows:  "That 
among  others,  the  defendant  railway  company  has,  and  at  the  time 
hereinafter  named  had,  a  line  of  railway  extending  into  Grayson 
County,  from  the  east,  and  into  and  through  the  town  of  Bells  in 
said  county,  along  and  over  which  it  moved  and  propelled,  and  caused 
to  be  moved  and  propelled,  its  engines  and  cars  for  the  transportation 
of  freight  and  passengers.  Plaintiff  shows  that  heretofore,  to  wit,  on 
or  about  the  27th  day  of  December,  1903,  the  plaintiff,  accompanied 
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by  his  wife  and  children,  were  walking  along  said  track,  and  entered 
upon  and  attempted  to  cross  a  bridge  constructed  by  the  defendant, 
and  along  and  over  which  said  track  is  constructed  and  over  which 
defendant  moves  its  cars,  engines  and  trains,  which  bridge  is  situated 
immediately  east  of  the  town  of  Bells.  Plaintiff  shows  that  while 
he  and  his  said  wife  were  upon  said  bridge,  the  agents,  servants  and 
employes  of  defendant,  operating  and  moving  an  engine  with  freight 
cars  attached  thereto,  moved  the  same  towards  and  over  said  bridge  at 
a  high  rate  of  speed;  that  said  bridge  is  so  constructed  as  to  make  it 
impossible  for  any  one  to  be  and  remain  upon  the  same  when  an 
engine  and  cars  thereon,  by  reason  of  the  fact  that  such  engines 
or  cars  occupy  the  entire  space  upon  the  same,  and  such  bridge  being 
constructed  at  an  elevation,  it  is  not  possible,  except  at  the  risk  of 
death  or  serious  bodily  injury,  for  one  having  entered  upon  said  bridge 
to  leave  the  same,  except  at  either  end.  That  after  plaintiff,  his  wife 
and  children,  had  entered  upon  said  bridge  and  while  they  were  on 
the  same,  they  perceived  the  near  approach  of  said  engine  and  cars, 
and  knowing  that  unless  they  could  escape  therefrom,  they  would  be 
by  said  engine  and  cars  run  over  and  killed  or  knocked  to  the  ground 
below,  plaintiff  and  his  wife  were  greatly  frightened  and  alarmed  for 
the  safety  of  themselves  and  their  children,  and  exerted  themselves  to 
the  utmost  to  escape  from  said  bridge,  and  plaintiff  shows  that  they 
did  so  escape  from  said  bridge,  but  barely  had  sufficient  time  to  so 
escape  before  said  cars  ran  upon  said  bridge,  and  such  cars,  running 
at  a  high  rate  of  speed,  came  very  near  to  striking  plaintiff  and  his 
wife,  and  barely  missed  them  as  they  made  their  escape  from  said 
bridge.  That  by  reason  of  the  facts  above  stated,  plaintiff's  wife  suf- 
fered a  great  and  severe  fright,  and  nervous  shock,  by  reason  of  her 
anxiety  and  fear  that  either  she,  her  husband  or  their  children  should 
be  struck  and  killed;  and  plaintiff  shows  that  at  said  time  his  wife 
was  pregnant  and  in  a  delicate  condition,  and  by  reason  of  such  fright 
and  shock  she  was  compelled  to  take  to  her  bed,  and  by  said  fright 
and  shock  there  was  produced  and  caused  a  miscarriage  to  his  said 
wife.  Plaintiff  shows  that  prior  to  the  time  the  said  engine  and 
cars  reached  said  bridge,  the  agents,  servants  and  employes  of  defend- 
ant in  charge  of  the  same,  and  operating  the  same,  saw  plaintiff  and 
his  wife  and  knew  their  position  and  situation,  and  knew  they  were  in 
imminent  danger,  unless  said  cars  should  be  stopped,  of  being  run 
over  and  killed  or  seriously  injured ;  and  knew  that  by  reason  of  such 
facts  and  by  the  approach  of  said  cars  and  engine  towards  said  bridge, 
plaintiff's  wife  would  be  caused  to  suffer  the  greatest  fear  of  death  or 
serious  bodily  injury  to  herself  and  children,  and  the  greatest  and 
most  serious  fright,  and  knew,  or  should  have  known  and  anticipated, 
it  being  a  matter  of  common  knowledge,  that  there  likely  would  be 
thereby  caused  to  plaintiff's  said  wife  paralysis,  nervous  shock,  mis- 
carriage if  pregnant,  or  other  serious  bodily  injury.  And  plaintiff  al- 
leges that  said  employes  so  discovered  the  dangerous  situation  and  posi- 
tion of  plaintiff  and  his  wife,  and  the  danger  they  were  in,  and  the 
fact  that  plaintiff's  wife  would  be  greatly  frightened,  in  ample  time 
to  have  stopped  said  engine  and  cars  and  to  permit  plaintiff  and  his 
said  wife  to  safely  escape,  and  thereby  avoid  such  fright,  danger  or 
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injury  to  her.  And  plaintiflf  shows  that  it  was  the  duty  of  said  em- 
ployes, upon  the  discovery  that  such  fright  would  be  caused  and  of 
such  danger  to  plaintiff  and  his  wife,  to  have  used  all  the  means  at 
hand  to  stop  said  cars  and  avoid  such  fright,  danger  and  injury,  but 
notwithstanding  such  duty,  said  agents  and  employes  moved  said  cars 
upon  said  bridge  in  the  manner  heretofore  alleged,  which  was  the 
proximate  cause  of  plaintiff's  injury.  Plaintiff  shows  that  by  reason 
of  said  injury  and  miscarriage,  caused  by  said  fright  and  shock  as 
aforesaid,  his  wife  was  confined  to  her  bed  for,  to  wit,  fifteen  days, 
and  was  caused  to  suffer  the  greatest  physical  and  mental  pain,  and 
was  caused  to  be  in  and  suffer  great  danger  and  fear  of  death,  and 
there  was  rendered  necessary  and  there  was  performed  upon  plaintiff's 
wife  a  delicate,  dangerous  and  painful  operation;  that  plaintiff's  wife 
was  incapacitated  from  performing  her  household  duties,  and  her  health 
has  been  and  will  continue  to  be  permanently  impaired,  such  miscar- 
riages rendered  liable  to  recurrence,  his  said  wife,  before  said  injury, 
being  a  strong  and  healthy  woman.  That  plaintiff  was  compelled  to 
employ  and  did  employ,  for  the  proper  treatment  of  his  wife's  injuries, 
a  physician,  at  a  cost  of  twenty-five  dollars,  which  he  alleges  was 
necessary,  proper,  and  the  charge  therefor  reasonable.  That  by  reason 
of  the  facts  herein  alleged,  plaintiff  and  his  wife  have  been  damaged 
in  the  sum  of  $2,000,  which  defendant  has  failed  and  refused  to  pay, 
though  requested  to  do  so,  and  for  which  he  sues." 

When  fright  is  caused  to  one  by  the  wrongful  act  or  omission  of  an- 
other and  physical  injury  results  therefrom,  and  such  act  or  omission 
is  the  proximate  caiise  of  the  injury,  and  such  injury  was  the  natural 
and  probable  consequence  of  such  act  or  omission  and  ought  to  have 
been  foreseen  under  the  circumstances,  a  cause  of  action  exists  there- 
for.    (Railway  Co.  v.  Hayter,  93  Texas,  239,  54  S.  W.  Bep.,  944.) 

The  petition  alleges,  in  effect,  the  fright  of  plaintiff's  wife,  and  the 
physical  injury  resulting  to  her  therefrom,  and  that  such  injury  was 
the  natural  and  probable  consequence  resulting  to  plaintiff's  wife  there- 
from, and  which  fright  and  injury  was  caused  by  the  wrongful  act  or 
omission  of  defendant's  servants  in  failing  to  stop  the  train.  That 
said  servants  saw  and  knew  the  situation  of  plaintiff's  wife  and  the 
danger,  etc.,  she  was  in,  and  knew,  or  should  have  known,  and  antici- 
pated that  plaintiff's  wife  would  be  frightened,  and  the  injury  that  might 
result  therefrom.  We  see  no  reason  why  the  doctrine  of  discovered 
peril  should  not  apply  in«such  a  case  as  this,  as  well  as  where  physical 
injury  results  from  a  collision  of  the  train  with  the  person.  The  prin- 
ciple enunciated  in  the  case  of  Bailway  v.  Hayter,  supra,  we  think  is 
applicable  here,  and  so  applying  it,  we  are  of  the  opinion  that  the 
petition  states  a  good  cause  of  action,  and  that  the  court  erred  in 
sustaining  the  general  demurrer. 

The  judgment  is  reversed  and  cause  remanded  for  trial. 

Reversed  and  remanded. 
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Ward,  Murray  and  Company  v.  R.  Lee  Young  et  al. 

Decided  October  18,  1906. 

Judgment — Compromise  for  Part  Payment. 

A  release  of  a  judgment  debtor  from  liability  on  payment  of  part  of  the 
judgment  only  is  supported  by  sufficient  consideration  where  the  debtor,  being 
insolvent,  raises  money  to  make  the  payment  by  sale  of  property  exempt  from 
execution. 

Appeal  from  the  District  Court  of  San  Saba  County.  Tried  below 
before  Hon.  Clarence  Martin. 

Leigh  Burleson,  for  appellants. — Payment  of  a  less  amount  than  is 
due  operates  only  as  a  discharge  of  the  amount  paid,  leaving  the  bal- 
ance still  due  and  this  is  so  notwithstanding  an  agreement  by  the 
creditor  to  induce  the  debtor  to  make  the  payment,  there  being  no 
new  consideration  paid.  Cyc,  vol.  1,  pages  319-321  and  authorities 
cited;  Black  on  Judgments,  sec.  989;  Clark  on  Contracts,  p.  189; 
Daniel  on  Neg.  Inst,  vol.  2,  p.  309,  sec.  1289  and  cases  cited;  English 
and  Am.  Enc.  of  Laws,  under  Accord  and  Satisfaction,  vol.  1,  p.  413; 
Eng.  and  Am.  Enc.  of  Laws,  under  Consideration,  vol.  6,  p.  754;  Bow- 
den  V.  Bobertson,  4  Texas  Civ.  App.,  626;  Clifton  v.  Foster,  20  S.  W., 
1005 ;  Lane  v.  Squires,  45  Texas,  385,  and  Yeary  v.  Smith,  45  Texas, 
72 ;  Legion  of  Honor  v.  Story,  7  Texas  Ct.  Bep.,  521 ;  Franklin  Ins, 
Co.  V.  Villenuve,  60  S.  W.  B.,  1014;  Krueger  v.  Klinger,  10  Texas  Civ. 
App.,  579 ;  Grocery  Co.  v.  Noble,  Texas  Law  Journal,  vol.  5,  p.  403. 

Walters  &  Hagan,  for  appellee. — Payment  of  a  less  amount  than  is 
due  on  judgment  under  an  agreement  by  the  creditor  to  induce  the 
debtor  to  make  the  payment  that  such  debtor  shall  be  released  from 
further  liability  under  the  judgment,  the  debtor  being  insolvent  and 
heavily  involved,  if  such  payment  is  made  and  accepted  at  different 
times,  in  partial  payments  and  by  negotiable  drafts,  upon  deposits 
which  are  the  proceeds  of  the  sale  of  exempt  property  sold  for  the 
express  purpose  of  meeting  such  agreed  pajments,  the  settlement  is 
made  under  a  new  contract  based  upon  an  adequate  consideration  in 
law,  and  the  creditor  is  bound  by  his  agreement.  Bobbins  v.  Bank, 
3  Texas  Civ.  App.  C.  C,  sec.  247 ;  Clark,  on  Contracts,  Hornbook 
Series,  pp.  190,  191 ;  Jaffray  v.  Davis,  124  N".  Y.,  164,  26  K  E.  Bep., 
361;  L.  B.  A.  Book  11,  710,  and  notes  briefing  fully  the  point;  Puller 
V.  Kemp,  L.  B.  A.  Book  20,  p.  785,  and  notes;  Chicora  Fertilizer  Co. 
V.  Dunan,  L.  B.  A.  Book,  50,  p.  401  and  notes;  Clayton  v.  Clark, 
Book  37,  L.  B.  A.,  771. 

EIDSON,  Associate  Justice. — ^This  is  an  action  to  revive  a  judg- 
ment in  favor  of  appellants  rendered  in  the  District  Court  of  San 
Saba  County  on  November  24,  1900,  against  appellees  for  the  sum  of 
$329.53,  with  interest  and  costs  of  suit,  upon  which  judgment  there 
had  been  payments  made  by  appellee  Davis  at  various  times,  aggre- 
gating the  sum  of  $139.    No  execution  having  been  issued  in  one  year, 
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a  motion  was  made  to  revive  the  judgment,  praying  that  execution 
might  issue,  etc. 

Appellee  H.  S.  Davis  resisted  the  motion,  and  pleaded  that  he  had 
compromised  and  settled  said  judgment  with  appellants,  insofar  as 
he  was  concerned,  by  the  payment  of  the  sum  of  $139,  which  was 
accepted  by  appellants  in  full  satisfaction  and  discharge  of  said  judg- 
ment as  against  appellee  Davis. 

Appellants  pleaded  that  there  was  no  consideration  for  such  com- 
promise and  settlement,  in  that  said  judgment  was  a  liquidated  demand 
and  the  amount  due  definite  and  certain,  and  that  the  acceptance  and 
payment  of  a  less  sum  than  the  full  amount  due  was  not  binding  upon 
appellants. 

The  only  assignment  of  error  presented  by  appellants  on  this  appeal 
is  that  the  court  below  erred  in  not  rendering  judgment  for  appellants; 
that  under  the  pleadings  and  evidence  they  were  entitled  to  have  their 
judgment  revived  and  their  execution  for  the  amount  claimed  as  due 
upon  their  judgment,  appellee  having  showed  no  consideration  that 
entitled  him  to  release  from  said  judgment. 

The  uncontroverted  testimony  shows  that  at  the  time  the  judgment 
of  appellants  was  obtained  and  since  that  time  and  up  to  the  date 
of  the  settlement  claimed  by  appellee,  appellee  was  insolvent  and  owned 
no  property  subject  to  execution,  and  that  appellee  sold  exempt  prop- 
erty in  order  to  obtain  the  money  with  which  to  make  said  settlement. 
The  court  below  found  that  there  was  a  sufficient  consideration  upon 
which  to  base  the  settlement  and  release  of  said  judgment  as  to  ap- 
pellee Davis,  and  in  this  we  think  the  court  was  correct.  A  considera- 
tion is  any  benefit  to  the  promisor,  or  any  loss,  trouble  or  inconveni- 
ence to  or  charge  upon  the  person  to  whom  the  promise  is  made. 
(Emerson  v.  Slator,  22  How.,  43,  16  L.  Ed.,  365.)  "Either  benefit 
to  the  promisor  or  detriment  to  the  promisee,  is  sufficient.^'  (Brantly 
Contracts,  57.)  "A  consideration  emanating  from  some  injury  or  in- 
convenience to  the  one  party  or  from  some  benefit  to  the  other,  is  a 
valuable  consideration.'^  (Conover  v.  Stillwell,  34  N.  J.  L.,  54.) 
"Any  collateral  benefit  received  by  the  creditor  which  is  entitled  to  be 
regarded  as  a  technical  legal  consideration,  will  be  held  to  be  suffi- 
cient to  support  the  contract.''     (Brooks  v.  White,  2  Met.,  283.) 

Evidently,  in  view  of  the  fact  that  the  appellee  was  insolvent,  and 
owned  no  property  subject  to  execution,  the  appellants  were  benefited 
by  this  settlement,  as  they  could  not  have  enforced  the  collection  of 
any  part  of  their  judgment  by  law.  And  the  fact  that  appellee  sold 
exempt  property  in  order  to  raise  the  money  with  which  to  make  the 
settlement  caused  a  loss  and  injury  to  him,  which  he  was  under  no 
legal  obligation  to  make  or  suffer.  In  the  case  of  Shelton  v.  Jack- 
son, 49  S.  W.  Rep.,  415,  the  Court  of  Civil  Appeals  of  the  Second 
District,  Judge  Hunter  delivering  the  opinion,  held  that  where  the 
debtors  were  insolvent  and  the  creditor  got  immediate  possession  of  his 
money  without  cost  or  delay,  there  was  sufficient  consideration  for  the 
acceptance  of  a  smaller  amount  than  the  demand  in  full  settlement  of 
such  demand,  and  the  Supreme  Court  refused  a  writ  of  error-  in  that 
case.     In  this  case  there  i9  the  additional  consideration  of  the  loss 
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or  injury  to  the  appellee  by  reason  of  his  selling  exempt  property  in 
order  to  enable  him  to  make  the  settlement. 

There  being  no  error  in  the  judgment  of  the  court  below,  it  is 
afiSrmed. 

Affirmed, 


Louisville  &  Nashville  Railroad  Company  v.  Missouri,  Ka^nsas 
&  Texas  Railway  Company  et  al. 

Decided  October  18,  1906. 

1. — Jurisdiction — ^Pergonal  Jndgment — Service  Beyond  State. 

No  jurisdiction  is  obtained  to  render  a  personal  judgment  against  a  non- 
resident  corporation  by  notice  served  upon  it  in  another  State  under  Rev.  Stats., 
arts.  1230-1233,  though  it  is  alleged  to  have  done  business  and  contracted  to 
deliver  goods  in  the  State. 

ON   BEHEABINa. 

8. — ^Wrlt  of  Error — Serrice  on  Attorney. 

Service  of  citation  in  error  must  be  upon  the  defendant  in  error  unless 
he  appears  of  record  to  be  a  nonresident  or  is  not  found  in  the  county  of  his 
residence.  If  made  upon  his  attorney  of  record,  in  the  absence  of  such  con- 
ditions, the  writ  of  error  will  be  dismissed. 

Error  from  the  County  Court  of  Collin  County.  Tried  below  before 
Hon.  F.  E.  Wilcox. 

Hawkins  &  Haynes,  for  plaintiff  in  error. 

T,  S.  Miller  and  Oaruett  &  Smith,  for  defendant  in  error,  Missouri, 
Kansas  &  Texas  Railway  Company. 

R.  C,  Merritt,  for  defendant  in  error,  Emerson. 

KEY,  Associate  Justice. — Fred  Emerson  brought  this  suit  against 
the  Louisville  &  Nashville  Railroad  Company  and  four  other  railroad 
companies,  to  recover  damages  on  account  of  alleged  injuries  and 
overcharges  in  freight  in  the  transportation  of  certain  live  stock  from 
Mount  Sterling,  Kentucky,  to  McKinney,  Texas. 

It  was  alleged  in  plaintifTs  petition  that  the  Louisville  &  Nashville 
Railroad  Company  was  a  corporation  incorporated  under  the  laws  of 
Kentucky,  and  had  its  office  and  place  of  business  at  Louisville,  Ken- 
tucky. No  citation  was  served  on  the  defendant,  or  any  of  its  agents 
in  this  State,  but  a  notice  was  issued  and  served  upon  it  in  the  State 
of  Kentucky,  in  conformity  with  articles  1230  to  1233  of  the  Revised 
Statutes.    That  defendant  filed  no  answer. 

By  agreement  between  the  plaintiff  and  all  the  other  defendants,  the 
plaintiff  took  judgment  against  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas,  and  dismissed  his  suit  as  against  all  the  other 
defendants,  except  the  Louisville  &  Nashville  Railroad  Company,  against 
which  defendant  judgment  was  rendered  for  $200, 
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The  last  named  defendant  has  brought  the  case  to  this  court  by  writ 
of  error,  and  seeks  a  reversal  upon  the  ground  that  the  notice  served 
upon  it  in  the  State  of  Kentucky  was  ineffectual  to  confer  jurisdiction 
authorizing  a  personal  judgment  against  it.  We  sustain  that  conten- 
tion. That  defendant  being  a  nonresident,  and  not  having  been  served 
with  citation  within  the  limits  of  this  State,  and  not  having  filed  an 
answer^  the  court  below  had  no  jurisdiction  to  render  a  personal  judg- 
ment against  it.  (Pennoyer  v.  NeflE,  95  XJ.  S.,  565;  Wilson  v.  Selig- 
man,  144  U.  S.,  46;  York  v.  State,  73  Texas,  640;  Maddox  v.  Craig, 
80  Texas,  600.)  The  rule  referred  to  is  applicable  to  a  nonresident 
corporation  as  well  as  a  nonresident  individual.  (Mexican  Central 
By.  Co.  v.  Pinkney,  149  XJ.  S.,  194;  Baltimore  &  Ohio  By.  Co.  v. 
Koonts,  104  U.  S.,  643.) 

The  averment  in  the  petition  that  the  defendant  did  business  within 
this  State,  and  had  contracted  to  deliver  the  property  in  the  county 
where  the  suit  was  brought,  did  not  authorize  the  service  of  process 
outside  of  the  State  of  Texas.  As  between  the  plaintiff  Fred  Emerson 
and  the  Louisville  &  Nashville  Bailroad  Company,  the  judgment  will 
be  reversed  and  the  cause  remanded;  but  as  between  the  other  parties, 
and  in  all  other  respects,  the  judgment  will  be  affirmed. 

Affirmed  in  part,  and  in  part  reversed  and  remanded. 

OPINION    ON    MOTION    POR    REHEARING. 

At  the  last  term  of  this  court  the  judgment  in  this  case  was  reversed 
and  the  cause  remanded,  as  between  the  plaintiff  in  error  and  Fred 
Emerson,  one  of  the  defendants  in  error.  Emerson  has  filed  a  motion 
for  rehearing,  and  a  plea  to  the  jurisdiction  of  this  court.  An  in- 
spection of  the  transcript,  as  well  as  Emerson's  affidavit  attached  to 
the  motion,  show  that  he  resided  in  Collin  County,  where  the  case 
was  tried,  at  the  time  the  suit  was  instituted  and  at  the  time  the  writ 
of  error  was  sued  out;  that  no  effort  was  made  to  procure  personal 
service  of  the  writ  of  error  upon  Emerson,  but  citation  was  issued 
thereon  and  served  upon  one  of  his  attorneys.  Emerson  did  not  waive 
service  or  file  an  answer  to  the  writ  of  error. 

The  statute  requires  a  citation  to  be  served  upon  the  defendant  in 
error,  if  he  can  be  found  in  the  county,  if  not,  then  it  may  be  served 
upon  his  attorney  of  record.  When  the  defendant  resides  in  the 
county,  and  citation  can  be  and  is  not  served  upon  him,  service  upon 
his  attorney  does  not  confer  jurisdiction  upon  the  Appellate  Court. 
(Oger  V.  Frobias,  63  S.  W.  Sep.,  654;  Yarnell  v.  Burnett,  61  S.  W. 
Bep.,  153;  Cereal  Co.  v.  Ernest,  12  Texas  Ct.  Bep.,  133.) 

The  motion  for  rehearing  is  sustained  and  the  writ  of  error  dis- 
missed. 

Dismissed. 
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S.  B.  Miles  et  al.  v.  Texana  Dorn. 

Decided  October  18,  1006. 

Landlord's  Hen — Judgment — Subrogation. 

In  an  action  to  recover  the  value  of  cotton  of  plaintiff  taken  and  con- 
verted under  execution  against  another,  defendant,  against  whom  the  landlord 
on  whose  premises  it  was  raised  had  previously  recovered  a  judgment  for  con- 
verting his  interest  therein  as  landlord,  which  had  been  satisfied,  could  assert 
title  to  that  interest  as  passing  by  such  {Mtyment,  or,  if  not  so  passing,  as  an 
outstanding  interest  in  the  landlord;  having  the  burden,  however,  of  proving 
the  validity  of  the  landlord's  claim,  on  which  the  judgment  in  his  favor  against 
defendant  did  not  conclude  the  plaintiff  who  was  not  a  party  to  that  suit. 

Appeal  from  the  County  Court  of  Caldwell  County.  Tried  below 
before  Hon.  Jno.  N.  Oambrell. 

A.  B.  Storey  and  P.  J.  Oreenwood,  for  appellants. — In  all  cases 
where  a  person  is  forced  or  compelled  to  discharge  a  debt  that  another 
party  is  primarily  liable  for,  such  person  so  discharging  the  said  debt 
is  subrogated  to  all  the  rights  and  securities  held  against  the  debtor 
by  the  creditor  whose  debt  has  been  so  discharged.  Denson  v.  Ham, 
16  S.  W.  Bep.,  182;  Am.  and  Eng.  Ency.  of  Law  (2d  ed.),  vol.  27, 
p.  203,  sec.  4,  and  notes  thereunder;  Am.  and  Eng.  Ency.  of  Law 
(2d  ed.),  vol.  27,  pp.  243-4,  sec.  3,  and  notes  thereunder. 

The  title  of  Texana  Dom  to  the  two  bales  of  cotton  sued  for  can 
not  be  superior  to  the  title  of  her  grantor  or  vendor  Emanuel  Harde- 
man. And  her  right  to  recover  in  the  case  depends  upon  the  strength 
of  her  own  title.  Sayles'  Civ.  Stats.,  arts.  3235  and  3236;  Crane  v. 
McGuire,  64  S.  W.  Bep.,  942;  Epstein  v.  Meyer  Drug  Co.,  18  S.  W. 
Bep.,  692,  and  Sanger  v.  -Thomaston,  44  S.  W.  Bep.,  409. 

McNeal  &  Ellis  and  J,  P.  Ellis,  for  appellee. — The  doctrine  of  sub- 
rogation does  not  apply  to  a  stranger,  or  volunteer,  who  has  paid  the 
debt  of  another,  without  an  assignment,  or  an  agreement  for  subroga- 
tion. The  pleading  does  not  show  that  the  debt  due  Kleinsmith  was 
paid  at  the  request  of  Texana  Dom,  or  that  any  right  acquired  by  pay- 
ing and  extinguishing  the  Kleinsmith  debt  was  superior  to  the  right 
of  Texana  Dorn  to  enforce  her  claim  by  a  marshalling  of  assets  be- 
tween her  and  Kleinsmith.  Onry  v.  Sanders,  77  Texas,  280;  Baker 
V.  Guinn,  32  S.  W.  Bep.,  371. 

In  suit  for  conversion  the  defendant  can  not  plead  and  prove  a  title 
to  the  property  in  another  party  to  defeat  plaintifFs  right  to  recover 
without  pleading  and  proving  that  he  has  become  the  owner  of  this 
claim.  There  is  no  pretense  in  this  case  that  appellants  had  become  the 
owners  of  Kleinsmith's  claim  and  lien  for  rent  or  of  his  interest  in 
the  cotton.    Obrien  v.  Helburn,  22  Texas,  624. 

PISHEB,  Chief  Justice. — The  case  will  be  reversed  on  account 
of  the  error  presented  in  appellant's  second  assignment.  Kleinsmith's 
right  aa  to  a  one-fourth  interest  in  the  cotton  should  have  been  sub- 
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mitted  to  the  jiu-y.  We  undergtand  from  what  is  stated  in  the  record 
upon  this  subject  that  IQeinsmith  recovered  a  judgment  against  Mrs. 
Johnson  for  the  value  of  eight  bales  of  cotton,  including  the  two  bales 
in  controversy,  in  a  suit  against  her  in  the  nature  of  a  conversion. 
This  judgment  was  paid  off  and  discharged  by  Mrs.  Johnson.  It 
appears  that  Kleinsmith's  interest  in  the  cotton  amounted  to  a  one- 
fourth.  When  Mrs.  Johnson  paid  off  the  judgment,  the  amount  of 
which  represented  Kleinsmith^s  interest  in  the  cotton  converted  by  her, 
she  became  the  owner  of  the  interest  of  Kleinsmith;  and  in  the  suit 
of  Texana  Dorn  against  her,  she  would  have  the  right  to  assert  the 
interest  acquired  from  Kleinsmith. 

In  the  charge  set  out  in  appellant's  seventh  assignment  of  error,  the 
court  also  instructed  the  jury  that  they  could  not  consider  the  interest 
of  Kleinsmith  in  the  cotton  in  question.  If  it  should  be  held  upon 
another  trial  that  the  averments  of  appellant^s  answer  setting  up  title 
from  Kleinsmith,  could  not  be  sustained,  the  appellant  would  clearly 
be  entitled  to  show  that  Kleinsmith  still  owned  an  interest  in  the 
cotton  in  question;  and,  if  such  should  be  the  case,  the  appellee, 
Texana  Dorn,  would  not  be  entitled  to  recover  a  judgment  against 
appellant  for  the  interest  owned  by  Kleinsmith. 

What  we  have  just  said  also  disposes  of  the  sixth  assignment  of 
error.    We  overrule  all  of  the  remaining  assignments  of  error. 

We  do  not  mean  to  say  that  the  court  should  give  a  peremptory 
instruction,  as  suggested  in  the  sixth  assignment  of  error;  nor  should 
a  charge  be  given  as  was  set  out  under  the  seventh  assignment  of  error, 
but  the  issue  as  to  the  interest  of  Kleinsmith  should  Jbe  submitted  to 
the  jury  for  them  to  pass  upon,  under  appropriate  instructions. 

Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 

OPINION    ON    EEHEARINO. 

To  fully  understand  the  points  upon  which  we  reverse  the  case,  we 
copy  from  the  appellant's  brief  what  we  understand  to  be  an  accurate 
statement  of  the  issues  involved,  as  presented  by  the  pleadings: 

"The  appellee,  Texana  Dorn,  instituted  this  suit  on  the  26th  day  of 
January,  1901,  in  the  Justice's  Court  of  Precinct  No.  2,  Caldwell 
County,  Texas,  against  S.  R.  Miles,  as  constable  of  said  precinct  and 
J.  H.  Muenster,  C.  A.  Miles,  D.  G.  Hatcher,  0.  0.  Perry,  A.  Taylor 
and  Sol  Smith  sureties  on  the  official  bond  of  said  S.  R.  Miles,  as 
such  constable,  to  recover  the  sum  of  $96.69  actual  damages  and  the 
further  sum  of  $100  exemplary  damages,  for  the  alleged  wrongful  and 
unlawful  seizure  and  conversion  of  two  bales  of  lint  cotton,  alleged  to 
be  the  property  of  her,  the  said  Texana  Dorn.  Defendant  Miles  ans- 
wered in  writing  in  said  cause,  setting  up  a  general  demurrer  and 
special  exceptions,  a  general  denial  and  further  that  he  had  levied  on 
said  two  bales  of  cotton  under  an  execution  issued  out  of  the  County 
Court  of  Caldwell  County,  Texas,  in  favor  of  Mrs.  M.  A.  Johnson; 
that  said  Mrs.  Johnson  had  given  him  a  bond  of  indemnity,  with  L. 
D.  Powell,  as  surety  thereon,  and  praying  that  his  said  indemnitors 
be  made  parties  to  said  suit.    Mrs,  M.  A.  Johnson  and  her  said  surety, 
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Powell,  voluntarily  made  their  appearance  in  said  suit,  and  filed  their 
answer  in  writing  therein,  alleging  (1)  general  demurrer  and  special 
exceptions;  (2)  general  denial;  (3)  that  said  two  bales  of  cotton  seized 
and  sold  under  said  execution  were  not  the  property  of  the  plaintiflE, 
Texana  Dorn,  but  were  at  the  time  of  his  saia  seizure  and  sale  the 

[)roperty  of  Emanuel  Hardeman,  plaintiff's  father;  that  the  same  was 
evied  on  and  sold  under  a  valid  execution,  issued  on  a  valid  judgment 
against  the  said  Emanuel  Hardeman,  and  that  the  claim  of  the  said 
plaintiff,  Texana  Dorn,  thereto,  was  fraudulent  and  void,  and  made  for 
the  purpose  of  aiding  and  assisting  the  said  Emanuel  Hardeman  in  de- 
frauding his  creditors;  (4)  that  she,  the  said  Mrs.  M.  A.  Johnson,  was 
the  owner  of  said  judgment  and  that  the  same  was  in  full  force  and 
effect,  and  the  seizure  and  sale  of  said  cotton  was  made  for  the  purpose 
of  satisfying  said  judgment. 

"Both  plaintiff  and  defendants  made  additional  oral  pleas,  which 
were  by  the  justice  of  the  peace  entered  upon  his  docket.  A  trial  was 
had  on  the  10th  day  of  April,  1901,  which  resulted  in  a  judgment  for 
plaintiff  against  the  said  Miles  and  his  sureties,  and  in  favor  of  the 
said  Miles  against  the  said  Mrs.  Johnson  and  her  said  surety,  L.  D. 
Powell.  And  from  said  judgment,  she,  the  said  Mrs.  M.  A.  Johnson, 
appealed  to  the  County  Court  of  Caldwell  County,  Texas,  and  in  due 
time  filed  a  valid  and  proper  appeal  bond  in  the  case.  In  said  County 
Court  a  motion  was  made  to  dismiss  said  appeal  on  account  of  certain 
alleged  defects  in  said  appeal  bond,  which  said  motion  was  by  the  court 
overruled,  because  said  defects  had  been  waived,  which  waiver  was  in 
due  form  and  signed  by  the  parties  affected  by  said  apparent  defects  in 
said  appeal  bond.  At  the  February  term,  1904,  of  the  County  Court, 
the  death  of  said  Mrs.  M.  A.  Johnson  was  suggested  by  the  defendant 
S.  R.  Miles  and  an  order  was  entered  making  L.  D.  Powell  and  Geo. 
F.  Huff  independent  executors  of  her  estate  parties  defendant  to  said 
suit.  At  the  August  term  of  said  County  Court,  the  said  Powell  and 
Huff  appeared  and  answered  in  said  cause,  filing  their  written  answer 
therein  wherein  they  set  up:  1st,  general  demurrer  and  special  ex- 
ceptions; 2d,  general  denial;  3d,  further  alleging  that  the  two  bales  of 
cotton,  the  value  of  which  is  sued  for  in  this  cause  is  and  was  the 
property  of  the  said  Emanuel  Hardeman,  the  father  of  plaintiff,  Texana 
Dorn,  and  not  her  property;  4th,  a  denial  of  the  conversion  of  said 
two  bales  of  cotton,  but  alleging  the  same  to  be  the  property  of 
Emanuel  Hardeman  and  its  seizure  and  sale  under  execution  to  satisfy 
a  judgment  against  him,  the  said  Hardeman;  5th,  the  recovery  of  the 
judgment  against  the  said  Hardeman  by  W.  R  Johnson,  husband  of 
Mrs.  M.  A.  Johnson,  his  death  and  her  ownership  of  said  judgment, 
etc.;  6th,  that  on  the  5th  day  of  February,  1901,  in  the  County  Court 
of  Caldwell  County,  T^xas,  H.  Kleinsmith,  as  landlord  of  the  alleged 
vendor  of  plaintiff,  instituted  suit  to  recover  of  Emanuel  Hardeman 
and  the  said  Mrs.  M.  A.  Johnson,  the  sum  of  $231.25  the  alleged  value 
of  a  one-fourth  interest  in  and  to  8  bales  of  lint  cotton  grown  by 
said  Hardeman  during  the  year  1900,  of  which  the  said  two  bales  in 
controversy  herein  were  a  part;  also  to  recover  of  said  Hardeman  the 
sum  of  $66  corn  rent,  and  $62.50  a  supply  bill  to  enable  said  Harde- 
imen  to  make  and  gather  said  crop,  all  of  which  was  a  lien  upon  said 
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8  bales  of  cotton,  including  the  two  bales  of  cotton  in  controversy  in 
this  suit;  the  defendant,  Mrs.  M.  A.  Johnson,  being  made  a  party 
in  said  suit  upon  the  alleged  grounds  that  she  had  received  and  con- 
verted to  her  own  use  the  said  eight  bales  of  lint  cotton,  including  the 
two  bales  in  controversy  herein,  for  which  judgment  was  asked  against 
her  for  the  amount  sued  for  in  said  suit.  That  on  the  28th  day  of 
November,  1902,  said  cause  was  tried,  in  which  the  plaintiff  therein, 
H.  Kleinsmith,  recovered  a  judgment  against  said  Emanuel  Harde- 
man and  Mrs.  M.  A.  Johnson  for  the  sum  of  $228.50  with  6  percent 
interest  from  the  24th  day  of  November,  1900,  aggregating  $246.40, 
with  a  foreclosure  of  his  landlord's  lien  upon  said  8  bales  of  cotton, 
of  which  the  two  bales  in  controversy  herein  were  a  part;  that  said 
Emanuel  Hardeman  being  insolvent,  the  said  Mrs.  M.  A.  Johnson 
paid  off  and  fully  satisfi^  said  judgment,  together  with  all  costs  in 
said  cause  expended,  by  reason  of  which  defendants  say  she,  the  said 
Mrs.  M.  A.  Johnson,  became  subrogated  to  all  the  rights  of  the  said 
H.  Kleinsmith  in  and  to  said  8  bales  of  cotton,  including  the  two 
bales  of  cotton  in  controversy  herein,  and  that  to  the  extent  of  the  full 
value  thereof.  Alleging  further  that  plaintiff  had  full  knowledge  of 
the  lien  of  the  said  H.  Kleinsmith,  and  the  debt  due  by  her  vendor, 
Hardeman,  at  and  before  she  ever  set  up  any  claim  to  the  said  two 
bales  of  cotton  sued  for  herein.  Plaintiff  on  the  22d  day  of  November, 
1904,  filed  her  supplemental  petition  demurring  to  the  plea  of  subro- 
gation, and  setting  up  a  general  denial  to  the  answer  of  the  said 
Powell  and  Huff.  A  trial  was  had  before  a  jury  on  the  23d  day  of 
November,  1904,  which  resulted  in  a  judgment  in  favor  of  the  plaintiff 
and  against  the  said  S.  B.  Miles  and  his  said  sureties  on  his  official 
bond  for  the  sum  of  $117.12,  with  6  percent  interest  thereon  from  said 
date  and  in  favor  of  the  said  S.  B.  Miles  and  his  sureties  against  the 
said  L.  D.  Powell  and  Geo.  P.  Huff,  as  executors  of  the  estate  of  the 
said  M.  A.  Johnson  for  the  same  amount  and  all  costs  of  suit.'' 

The  issue  of  subrogation  raised  by  the  answer  of  Mrs.  Johnson 
asserting  the  right  of  Kleinsmith  as  against  Emanuel  Hardeman,  was 
stricken  out  on  special  exception  of  the  appellee. 

There  are  a  few  principles  of  law  which  will  be  stated,  applicable  to 
the  facts  pleaded,  which,  in  our  opinion,  support  the  conclusion  origin- 
ally reached  in  the  disposition  of  this  case  in  this  court. 

It  is  well  settled  that  where  the  landlord  either  owns  an  interest  in 
the  property  raised  by  the  tenant  upon  shares,  or  has  a  lien  upon  the 
same  for  the  rent  due,  he  may  maintain  an  action  against  one  who  con- 
verts the  same,  to  the  extent  of  the  value  of  his  interest  therein,  and  a 
judgment  so  obtained  for  the  value  of  the  property  converted,  and  a 
satisfaction  of  the  same  by  the  defendant,  vests  a  title  to  the  property 
in  the  defendant.  (Gear  v.  Lafayette  County  Bank,  47  S.  W.  Bep., 
737;  Smith  v.  Sorrell,  64  S.  W.  Bep.,  38;  Moore  v.  King,  4  Texas 
Civ.  App.,  400,  28  Am.  and  Eng.  Ency.  Law  (2d  ed.),  738.) 

As  to  whether  the  landlord  has  a  mere  lien  upon  the  property  raised 
upon  shares  for  the  amount  of  his  rent,  or  whether  he  becomes  the 
owner  of  a  part  so  raised,  is  a  question  to  be  determined  from  the 
rental  contract.     (Benfro  v.  Lancaster,  10  Texas  Civ.  App.,  325.) 

If  Mrs.  Johnson  had  a  judgment  against  Emanuel  Hardeman,  and 
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caused  the  cotton  in  controversy  to  be  seized  under  execution  based 
upon  that  judgment,  it  would  be  subject  to  the  rental  contract  of 
Kleinsmith  as  the  landlord  of  Hardeman.  Kleinsmith,  in  asserting  his 
rights,  sued  Hardeman  and  Mrs.  Johnson,  and  charged  the  latter  with 
the  conversion  of  eight  bales  of  cotton,  which  included  the  two  in 
controversy.  The  judgment  recovered  by  him  in  that  suit,  which  rep- 
resented the  value  of  his  interest  in  the  cotton  in  question,  was  paid 
off  and  satisfied  and  discharged  by  Mrs.  Johnson;  and,  according  to 
the  principle  of  law  stated,  when  this  was  done  she  became  the  owner 
of  whatever  right,  title  or  interest  Kleinsmith  had  in  the  property 
converted,  and  the  right  so  acquired  from  Kleinsmith,  by  operation  of 
law,  could  be  asserted  by  her  in  any  action,  either  brought  by  her  or 
against  her,  wherein  the  title  or  right  of  Kleinsmith  was  assailed. 
Now  if  it  is  true  that  Texana  Dom  acquired  whatever  interest  she  may 
have  had  to  the  cotton,  subject  to  the  right  of  the  landlord,  Klein« 
smith,  Mrs.  Johnson,  under  the  plea  asserted,  could  assert  the  superior 
right  of  Kleinsmith,  if  it  was  superior,  and  thereby  defeat  the  claim 
of  the  appellee,  either  in  whole  or  in  part.  But  it  is  true,  on  a  trial 
the  true  merits  of  the  contract  of  Kleinsmith  with  Emanuel  Hardeman 
could  be  gone  into  also,  with  a  determination  of  the  supposed  right  of 
the  appellee.  We  do  not  mean  or  intend  to  hold  that  Texana  Dorn, 
not  being  a  party  to  the  judgment  of  Kleinsmith  against  Johnson  and 
Hardeman,  would  be  bound  by  that  judgment,  for  she  would  have  the 
right  upon  a  trial  of  this  case  to  present  and  support,  if  she  can, 
the  issue  as  to  whether  she  or  Kleinsmith  had  the  superior  title  to 
the  cotton  in  question,  and  whether  his  lien  or  title  asserted  by  him  in 
the  suit  against  Mrs.  Johnson  attached  to  this  cotton,  and  whether 
the  rental  debt  due  him  had  been  paid  off  and  discharged. 
The  motion  for  rehearing  is  overruled. 

Overruled. 


G.  W.  Gray  et  al.  v.  A.  C.  Prontboy. 

Decided  October  18,  1905. 

Bill  of  Exceptions — Statement  of  Faots — ^Approval  by  Judge. 

The  approval  by  the  trial  judge  of  bills  of  exception  and  of  the  statement 
of  facts  is  a  judicial  and  official  act,  the  performance  of  which  can  not  be 
delegated;  where  he  declined  to  approve  such  as  were  presented  and  returned 
them  to  counsel  whom  he  authorized  to  sign  his  name  to  such  as  should  be 
agreed  to  by  opposing  counsel,  the  instruments  so  signed  should  be  struck  out, 
and  they  were  not  validated  by  his  act  in  correcting  and  approving  and  sign- 
ing them  sixty  days  after  adjournment. 

Appeal  from  the  District  Court  of  San  Saba  County.    Tried  below 
before  Hon.  Clarence  Martin. 

P.  M.  Faver  and  Leigh  Burleson,  for  appellant. 
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Walters  &  Hagan,  for  appellee. 

KEY,  Associate  Justice. — ^This  case  is  subinitted  on  but  one 
assignment  of  error,  which  complains  of  the  action  of  the  trial  court 
in  overruling  a  motion  for  a  continuance.  Appellee  has  submitted  a 
motion  to  strike  out  the  bill  of  exceptions  on  which  the  question  re- 
ferred to  is  based,  and  also  to  strike  out  the  statement  of  facts.  The 
facts  stated  in  the  motion  are  verified  by  the  oath  of  one  of  appellee's 
attorneys.  Appellants  have  filed  no  reply  to  the  motion.  The  trial 
judge  has  filed  a  verified  statement,  but  it  does  not  controvert  the 
material  facts  stated  in  appellee's  motion.  The  facts  embodied  in  the 
motion  and  shown  by  the  judge's  statement,  may  be  summarized  as 
follows : 

The  trial  court  entered  an  order  allowing  twenty  days  after  adjourn- 
ment within  which  to  file  a  statement  of  facts  and  bills  of  exception. 
Before  the  expiration  of  the  time  referred  to  the  trial  judge,  who  was 
then  holding  court  in  another  county,  received  from  appellants'  at- 
torney a  statement  of  facts  and  bill  of  exceptions.  These  he  examined, 
declined  to  approve  and  returned  to  appellants'  attorney,  and  author- 
ized him  to  endorse  his,  the  judge's,  approval  upon  any  statement  of 
facts  and  bills  of  exceptions  which  mignt  be  agreed  to  by  counsel  for 
both  parties.  Thereafter  the  attorneys  representing  the  parties  agreed 
upon  a  statement  of  facts;  and  the  attorney  representing  the  appel- 
lants marked  it  approved  and  signed  the  judge's  name  thereto.  He 
also  made  a  similar  endorsement  on  the  bill  of  exceptions,  and  delivered 
both  documents  to  the  clerk  of  the  court  below  before  the  expiration 
of  the  twenty  days  after  adjournment,  and  the  clerk  endorsed  his  file 
mark  thereon.  The  uncontroverted  testimony  shows  that  appellee's 
attorneys  did  not  agree  to  the  bill  of  exceptions,  but  did  agree  to  the 
statement  of  facts.  After  the  expiration  oi  the  time  allowed  for  filing 
the  statement  of  facts  and  bills  of  exceptions,  it  seems  that  a  disagree- 
ment arose  concerning  the  validity  of  the  documents  filed,  especially 
as  to  the  bill  of  exceptions.  This  was  called  to  the  attention  of  the 
trial  judge,  who  had  the  clerk  forward  to  him  the  bill  of  exceptions 
which  had  been  filed.  Upon  inspection  of  it  he  erased  the  approval 
and  his  name,  which  had  been  endorsed  thereon,  added  a  modification 
to  the  bill,  and  then  approved  it.  According  to  the  judge's  statement, 
which  is  not  controverted,  this  occurred  at  least  sixty  days  after  the 
adjournment  of  the  term  of  the  court,  and  long  after  the  expiration 
of  the  twenty  days  allowed  for  the  filing  of  a  statement  of  facts  and 
bills  of  exception. 

It  is  required  by  statute  that  both  statements  of  facts  and  bills  of 
exceptions  shall  be  approved  by  the  trial  judge,  and  such  approval  is 
essential  to  the  validity  of  such  documents.  (Johnson  v.  Blunt,  48 
Texas,  38;  Witten  v.  Poindexter,  25  Texas  Sup.,  378;  Tel.  Co.  v. 
Walker,  26  S.  W.  Rep.,  858;  Watkins  y.  Hale,  11  Texas  Ct.  Hep., 
336;  Nix  v.  Pope,  37  S.  W.  Rep.,  617;  Tel.  Co.  v.  Trice,  48  S.  W. 
Rep.,  770;  Railway  Co.  v.  Cock,  51  S.  W.  Rep.,  354.) 

It  has  even  been  held  that  such  approval  can  not  be  waived  by  the 
parties.  (Johnson  v.  Blunt,  supra.)  We  think  it  is  equally  clear  that 
Buch  approval  is  a  judicial  and  official  act  requiring  the  exercise  of 
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judgment  and  discretion  by  the  judge,  and  that,  in  the  absence  of  a 
statute  authorizing  it,  the  judge  can  not  delegate  his  power  in  that 
regard  to  any  other  person,  and  especially  to  an  attorney  of  one  of  the 
parties  to  the  litigation.  Therefore  we  hold  that  neither  the  state- 
ment of  facts  nor  bill  of  exceptions  had  been  approved  by  the  judge 
when  they  were  filed  by  the  clerk. 

We  also  hold  that  after  the  expiration  of  the  twenty  days  allowed  for 
that  purpose,  the  judge  was  without  power  to  make  out  or  approve 
either  a  statement  of  facts  or  bill  of  exceptions,  and  that  his  approval 
of  the  bill  of  exceptions  sixty  days  after  the  adjournment  of  the  court 
gave  that  document  no  standing  and  added  nothing  to  its  validity. 

The  motion  to  strike  out  the  statement  of  facts  and  bill  of  ex- 
ceptions is  sustained. 

The  ruling  just  made  disposes  of  the  appeal.  Appellants  having 
failed  to  reserve  a  proper  bill  of  exception  to  the  court's  ruling  on  the 
motion  for  a  continuance,  they  are  not  entitled  to  have  that  ruling 
revised  by  this  court. 

Judgment  affirmed. 

OPINION    ON    MOTION    FOR   REHEARING. 

This  motion  sets  up  no  new  matter  except  a  statement  verified  by 
appellant's  attorney  to  the  effect  that  the  attorney  who  made  the 
supporting  affidavit  to  the  motion  to  strike  out  the  statement  of  facts 
and  bill  of  exceptions  agreed  to  both  of  those  documents  before  they 
were  filed.  We  regard  the  controversy  between  the  attorneys  as  im- 
material, because,  if  it  "be  conceded  that  appellee  or  his  attorney  saw 
the  bill  of  exceptions  and  approved  it  before  it  was  filed,  it  is  never- 
theless invalid  because  not  approved  by  the  trial  judge  until  after  the 
time  allowed  by  law  for  such  approval.  As  held  in  the  original  opinion, 
the  judge  could  not  delegate  authority  to  anyone  else  to  approve  either 
the  statement  of  facts  or  bill  of  exceptions. 

The  motion  for  rehearing  is  overruled. 

Overruled. 


A.  J.  Gatun  v.  J.  C.  Street. 

Decided  October  18,  1905. 

Enllngs  on  Eyidenee— Statement  of  Facts — Bill  of  Ezoeptloni. 

Where  no  statement  of  facts  is  brought  up  on  appeal,  the  exclusion  of 
evidence  will  not  be  held  to  be  error  unless  presented  by  a  bill  of  exceptions 
disclosing  the  issues  and  the  state  of  the  evidence  thereon  with  sufficient  full- 
ness to  show  with  reasonable  certaintj  that  appellant  was  injured  by  the 
rulings;  thus  such  bill  must,  it  seems,  show  that  there  was  no  other  evidence 
introduced  to  the  same  effect  as  that  excluded  and  that  appellant  had  no 
knowledge  of  any  facts  which  might  render  harmless  the  exclusion  of  that 
sought  to  be  proved. 

Appeal  from  the  District  Court  of  Mills  County.    Tried  below  before 
Hon.  Geo.  W.  Goodwin. 
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E.  B.  Anderson  and  Leonard  Doughty,  for  appellant. 

J.  L.  Lewis,  G.  N.  Harrison,  R.  L,  Williams  and  J.  J.  Cox^  for  ap- 
pellee. 

EIDSON,  Associate  Justice. — This  is  an  action  brought  by  the 
appellant,  A.  J.  Gatlin,  against  the  appellee,  J.  C.  Street,  to  recover 
damages  in  the  sum  of  $8,953,  alleged  to  have  been  suffered  by  him 
on  account  of  the  sale  of  a  herd  of  diseased  cattle  to  him  by  appellee. 
A  trial  was  had  before  the  court  and  a  jury,  which  resulted  in  a  ver- 
dict and  judgment  against  the  plaintiff  in  the  court  below,  appellant 
here. 

There  is  no  statement  of  facts  in  the  record,  and  there  is  only  one 
error  assigned  and  presented  and  that  is  raised  by  the  bill  of  exceptions 
of  appellant,  the  material  part  of  which  is  as  follows: 

"On  the  trial  of  the  above  case,  as  to  the  terms  of  the  trade,  there 
was  no  conflict  in  the  evidence.  The  evidence  of  both  plaintiff  and  de- 
fendant agreeing  as  to  the  consideration  and  all  the  details  of  the 
trade,  as  alleged  by  plaintiff,  except  as  to  the  allegations  of  fraud  and 
misrepresentation.  That  the  trade  was  directly  by  and  between  plain- 
tiff and  defendant  in  person  there  was  no  conflict  in  the  evidence.  The 
evidence  of  the  plaintiff  showed  that  after  his  purchase,  about  301 
head  of  the  cattle  died,  and  his  evidence  tended  to  show  that  they  died 
from  disease.  The  evidence  of  the  defendant  upon  this  isuse  tended 
to  show  that  they  died  from  starvation,  or  other  natural  causes. 

"As  to  whether  the  cattle  were  diseased,  as  alleged  by  plaintiff,  there 
was  a  conflict  in  the  evidence.  As  to  whether  or  not  the  defendant 
knew  of  the  diseased  condition  of  the  cattle,  if  any,  at  the  time  of  the 
sale,  there  was  conflict  in  the  evidence.  That  T.  I.  Sparks  had  no 
connection  with  the  trade  between  plaintiff  and  defendant  there  was 
no  conflict  in  the  evidence.  That  T.  I.  Sparks  had  the  care  and  super- 
vision of  the  caftle  for  the  defendant,  there  was  no  conflict  in  the 
evidence.  But  as  to  the  extent  or  scope  of  his  authcJrity  or  agency, 
there  was  a  conflict.  The  evidence  of  plaintiff,  deposed  to  by  said 
Sparks,  being  that  he  had  full  authority  to  look  after,  care  for,  feed, 
sell,  barter  and  trade  said  cattle  as  he  saw  proper,  and  the  evidence  of 
the  defendant  Street  being  to  the  effect  that  Sparks  was  simply  fore- 
man of  his  ranch,  and  had  authority  to  look  after,  feed  and  care  for 
the  cattle,  and  that  he  had  no  power  or  authority  to  sell,  barter,  or 
trade  the  cattle.  The  undisputed  evidence  shows  that  Sparks  never 
at  any  time  communicated  any  of  the  complaints  or  communications 
hereinafter  referred  to,  to  the  defendant  Street.  And  that  the  de- 
fendant Street  had  no  knowledge  that  any  such  complaints  had  ever 
been  made. 

"In  this  attitude  of  the  evidence,  plaintiff  offered  to  prove  by  said 
T.  I.  Sparks  that  J.  B.  Cobb,  Wimberly,  Huddleston,  Sullivan,  Under- 
wood  and  Scott,  who  lived  in  the  neighborhood  of  where  the  "11 — '^ 
cattle  were  being  held,  and  who  owned  cattle  there  separately  and  at 
different  times  complained  to  said  Sparks  about  the  "11 — "  cattle,  and 
charged  and  told  said  Sparks  that  said  "11 — **  cattle  were  diseased  in 
Vol.  XL.  Civil— 20. 
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some  way,  and  were  dying  and  that  they  would  communicate  the 
disease  to  complainants'  cattle  and  kill  them,  and  demanded  that  he 
should  move  said  "11 — '*  cattle  and  keep  them  to  themselves,  and  not 
allow  them  to  run  at  large  and  mix  with  complainants*  cattle. 

"The  evidence  as  to  the  complaints  showed  the  same  to  have  been 
made  by  said  parties  at  different  times  during  the  spring,  summer  and 
fall  of  1902,  and  prior  to  the  inception  of  the  trade  between  the  plain- 
tiff and  defendant.  This  evidence  was  offered  by  plaintiff  for  the 
purpose  of  showing  that  T.  I.  Sparks  had  knowledge  of  the  above 
facts,  and  that  said  "11 — ^'  cattle  were  diseased;  plaintiff's  contention 
being  that  such  knowledge  on  the  part  of  Sparks  should  be  imputed 
to  the  defendant  Street,  and  said  evidence  was  offered  upon  the  theory 
that  any  knowledge  thus  acquired  by  Sparks  was  knowledge  to  Street, 
and  it  was  offered  as,  and  for  the  purpose  only,  of  imputing  knowledge 
to  Street  of  all  such  matters  so  communicated  to  Sparks. 

"The  defendant  objected  to  the  evidence,  his  grounds  of  objection 
being  as  follows:  (1)  Because  plaintiff  charged  acts  of  fraud  on  the 
part  of  defendant,  that  kind  of  fraud  that  implies  a  guilty  mind,  and 
therefore  plaintiff  had  to  show  actual  knowledge  of  the  diseased  con- 
dition of  the  cattle,  at  the  time  of  the  sale  and  could  not  rely  upon 
imputed  kno.wledge.  (2)  Because  the  law  of  imputed  knowledge  is 
not  applicable  to  the  case  made  and  alleged.  (3)  Because  it  does  not 
appear  that  Sparks  at  the  time  or  times  of  said  conversations  or  com- 
munications was  in  the  discharge  of  any  duty  of  his  alleged  agency,  or 
that  said  communications  or  complaints  were  made  to  or  received  by 
him  when  discharging  his  duties  as  agent,  or  in  furtherance  of  his 
agency.  (4)  Because  the  undisputed  evidence  shows  that  Sparks 
had  nothing  whatever  to  do  with  the  trade  or  sale  of  said  cattle  to 
plaintiff,  and  because  said  complaints  were  not  made  to  him  pending 
the  trade,  but  prior  thereto.  (5)  Because  the  knowledge  of  Sparks 
so  acquired  was  not  imparted  to  said  Street,  as  shown  by  the  uncon- 
tradicted evidence.  (6)  Because  the  complaints,  if  any,  were  made 
prior  to  the  trade  between  plaintiff  and  defendant,  and  by  third  parties, 
and  to  Sparks,  and  in  no  wise  formed  any  part  of  the  transaction  be- 
tween plaintiff  and  defendant  in  their  trade  with  reference  to  the  cattle 
and  because  it  is  not  shown  that  Sparks  at  the  time  of  the  trade  re- 
tained in  his  mind,  and  then  remembered  said  complaints.  (7)  That 
said  complaints,  if  any,  made  by  said  parties  to  Sparks,  were  res  inter 
alios  acta,  and  that  no  knowledge  acquired  by  Sparks  could  be  imputed 
to  Street  in  the  transaction  resulting  in  the  sale  of  said  cattle  to  plain- 
tiff. 

"Which  objections  were  by  the  court  sustained,  and  the  evidence 
excluded,  to  which  action  of  the  court  the  plaintiff  then  and  there 
excepted,  and  now  here  tenders  this  bill  of  exception,  and  asks  that 
same  be  approved  and  filed  as  a  part  of  the  rteord  in  this  cause,  whicii 
is  accordingly  done/' 

Under  the  charge  of  the  court  the  appellant  could  have  recovered  if 
the  cattle  were  diseased  at  the  time  of  the  sale  and  the  appellee  knew 
of  same  and  the  appellant  did  not;  or  if  the  appellee,  at  or  prior  to 
the  sale,  represented  to  appellant  that  the  cattle  were  sound,  and  appel- 
lant believed  such  representations  and  relied  on  them,  and  was  induced 


1906.]  Brtan  v.  Stdrois  National  Bank.  307 

thereby  to  purchase  the  cattle,  and  that  such  representations  were 
false.  The  rule  laid  down  by  numerous  decisions  of  the  Supreme  Court 
and  of  the  Courts  of  Civil  Appeals,  is  that  the  action  of  the  court 
below  in  excluding  testimony  will  not  be  revised  by  the  Appellate 
Court  in  the  absence  of  a  statement  of  facts,  unless  the  bill  of  ex- 
ceptions discloses,  not  only  that  the  court  below  erred,  but  that  such 
error  must,  with  reasonable  certainty,  have  produced  a  substantial 
injury  to  the  appellant  in  his  cause.  (Railway  Co.  v.  Lochlin,  87 
Texas,  470 ;  McCarty  v.  Wood,  42  Texas,  39 ;  Lockett  v.  Schurenburg, 
60  Texas,  616;  Yarzombeck  v.  Garvin,  33  S.  W.  Sep.,  236;  Brown  v. 
Vizcaya,  65  S.  W.  Sep.,  191.) 

It  does  not  appear  from  the  record  that  appellant  did  not  know 
that  the  cattle  were  diseased  at  the  time  that  he  purchased  thenf. 
The  bill  of  exceptions  does  not  negative  the  proof  of  such  fact  on  the 
trial.  Neither  does  the  bill  deny  that  the  facts  sought  to  be  proven  by 
the  witness  Sparks  were  proven  on  the  trial  by  other  witnesses.  In 
either  event,  no  injury  resulted  from  the  ruling  of  the  court  com- 
plained of.  The  bill  of  exceptions  also  fails  to  show  that  it  was 
proven  on  the  trial  that  appellee  represented  that  the  cattle  were  sound 
at  or  prior  to  the  date  of  the  sale.  Under  the  authorities  we  are  of 
opinion  that  the  bill  of  exceptions  in  this  case  is  not  sufficient  to 
authorize  this  court  to  review  the  action  of  the  court  complained  of, 
in  the  absence  of  a  statement  of  facts. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Thos.  F.  Bryan,  Trustee,  v.  Sturgis  National  Bane  et  al. 

Decided  October  18,  1905. 

1. — ^Bank — Surplus — Undivided  Proflti. 

Accumulated  earnings  or  surplus  funds  of  a  bank  constitute  a  part  of  its 
assets,  and  belong  to  the  corporation  until  they  have  been  declared  and  set 
apart  as  dividends,  and  such  declaration  of  dividends  is  in  the  discretion  of 
the  directors,  which  will  not,  in  the  absence  of  fraud,  be  controlled  by  the  courts. 

2. — Same — ^Bankruptcy — ^Wife's  Separate  Property — ^Bank  Stock — ^Earnings. 

Undivided  profits  of  bank  stock,  the  separate  property  of  the  wife,  held 
by  the  bank  as  surplus  at  the  time  of  the  husband's  bankruptcy,  and  set  apart 
to  her  as  increased  stock  and  dividends  only  after  the  discharge  of  the  hus- 
band in  bankruptcy,  though  constituting  community  property  when  so  set  aside, 
were  not  recoverable  by  the  trustee  in  bankruptcy. 

Appeal  from  the  District  Court  of  Hill  County.    Tried  below  before 
Hon.  Nelson  Phillips, 

Wear,  Morrow  dc  Smithdedl,  for  appellant. — The  earnings  of  Mrs. 
Boyd's  bank  stock  were  community  property.  Batts'  Statutes,  art 
2968;  Chapman  v.  Chapman,  11  Texas  Civ.  App.,  396;  Kahn  v 
Kahn,  56  S.  W.  Bep.,  946;  Hayden  v.  McMillan,  23  S.  W.  Rep.,  432 
Allen  V.  Heed,  66  Texas,  21;  Conner  v.  Hawkins,  66  Texas,  641 
Seligson  v.  Staples,  1  Texas  Civ.  App.,  605;  Craxton,  Wood  &  Co! 
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y.  Eyan,  3  Texas  Civ.  App.,  439,  sec.  367;  Blum  v.  Light,  81  Texas 
Rep.,  421;  Moore  v.  Moore,  57  S.  W.  Rep.,  992;  Wofford  v.  Mfelton, 
63  S.  W.  Rep.,  543;  Cloptin  v.  Pfeiffer,  76  Texas  Rep.,  472;  Epperson 
V.  Jones,  66  Texas  Rep.,  428;  Mitchell  v.  Mitchell,  80  Texas  Rep., 
114;  Parker  v.  Fogerty,  23  S.  W.  Rep.,  702;  Bradden  v.  Gose,  57 
Texas  Rep.,  41 ;  Parish  v.  Williams,  53  S.  W.  Rep.,  79 ;  Payne  v.  Bently, 
21  Texas  Rep.,  454;  Cook  on  Corporations,  sec.  492;  Am.  and  Eng. 
Ency.  of  Law,  vol.  26,  pp.  899  and  901 ;  Fisher  v.  Cushman,  61  L.  R.  A., 
p.  292;  Re.  Page  59,  L.  R.  A.,  p.  94. 

The  accumulated  earnings  of  Mrs.  Boyd's  bank  stock  were  subject 
to  assignment  by  her  husband.  Beaumont  Lumber  Co.  v.  Moore,  41 
S.  W.  Rep.,  180;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Freeman,  57 
Texas  Rep.,  166;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Humphries,  23  S.  W. 
Rep.,  557;  Winn  v.  Railway,  33  S.  W.  Rep.,  594;  Taylor  v.  Sturges, 
68  S.  W.  Rep.,  538. 

The  accumulated  earnings  of  Mrs.  Boyd's  bank  stock,  being  com- 
munity property  and  subject  to  assignment  by  her  husband,  passed  by 
the  bankruptcy  proceedings  to  the  trustee  in  bankruptcy  of  J.  W.  Boyd. 
Collier  on  Bankruptcy,  pp.  465  and  474;  Third  Nat.  Bank  Cases,  p. 
738;  Bankruptcy  Act  of  1898,  sec.  70,  subdiv.  5;  Loveland  on  Bank- 
ruptcy, chap.  16,  sec.  168;  Brandenberg  on  Bankruptcy,  p.  895;  also 
sees.  1146,  1152,  1155,  1184. 

The  assignment  of  the  interest  of  the  community  estate  of  J.  W. 
Boyd  and  wife  in  the  accumulated  earnings  of  Mrs.  Boyd's  bank 
stock,  authorized  J.  W.  Boyd's  trustee  in  bankruptcy  to  maintam  a 
suit  against  Mrs.  Boyd  to  establish  his  interest  in  such  earnings,  and 
to  make  the  bank  a  party  in  order  that  his  right  when  established 
should  be  binding  on  the  bank.  Cook  on  Corporations,  sees.  552,  560, 
546;  Brandenberg  on  Bankruptcy,  sees.  1184,  1180  and  1217;  In  re 
Madier,  112  Fed.  Rep.,  138;  In  re  Rooney,  6  Am.  B.  Repts.,  478; 
Cook  on  Corporations,  sees.  492  and  669;  Cook  on  Corporations,  chap. 
40;  Cattle  Co.  v.  Burnes,  82  Texas  Rep.,  57;  Baker  v.  Watson,  53 
Texas  Rep.,  156. 

When  the  earnings  of  the  bank  which  had  been  assigned  to  the 
trustee  in  bankruptcy  were  merged  into  dividends,  they  belonged  to 
the  trustee  and  he  had  a  right  by  amending  his  pleading  to  demand 
them,  and  in  lieu  thereof  their  value.  Pritchett  v.  Nashville  Trust 
Co.,  36  S.  W.  Rep.,  1063,  33  L.  R.  A.,  p.  856;  Cook  on  Stock  and 
Stockholders,  sec.  554;  Beach  on  Corporations,  sec.  600;  Thompson  on 
Corporations,  sec.  2192;  9  Am.  and  Eng.  Ency.  of  Law,  p.  679; 
Smith's  Appeal,  21  Atl.  Rep.,  p.  438;  Hite  v.  Hite,  20  S.  W.  Rep., 
780;  Cook  on  Corporations,  chap.  33,  sees.  552-5560. 

Finley,  Knight  &  Harris,  for  appellees. — ^TJntil  a  dividend  is  de- 
clared by  its  board  of  directors,  the  accumulated  earnings  of  a  corpora- 
tion constitute  a  part  of  its  assets,  and  belong  to  the  corporation  and 
not  to  the  stockholders.  Gibbons  v.  Mahon,  136  U.  S.,  558;  Cook  on 
Corporations,  vol.  2,  sec.  534;  2  Thompson  on  Corporations,  sees. 
2172-3;  Halliwell  on  Stock  and  Stockholders,  sec.  298;  Pritchett  v. 
Nashville  Trust  Co.  (Tenn.),  36  S.  W.  Rep.,  1068;  Kaufman  v. 
Charlottsville  Woolen  Mills   (Va.),  25  S.  E.  Rep.,  1004;  Minot  v. 
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Paine,  99  Mass.,  101;  Richardson  v.  Richardson,  75  Me.,  570;  In  re 
Kenochan,  104  N.  Y.,  623 ;  Millen  v.  Guersand,  67  Ga.,  284. 

It  is  for  the  directors  of  a  corporation,  and  not  the  shareholders,  to 
determine  whether  a  dividend  is  to  be  declared.  When,  therefore,  the 
directors  have  exercised  their  discretion  and  refusd  to  declare  a  divi- 
dend, there  will  be  no  interference  by  the  courts  with  their  decision, 
unless  they  are  guilty  of  wilfully  abusing  their  discretionary  powers, 
or  of  bad  faith  or  neglect  of  duty.  Cook  on  Corporations,  sec.  545; 
Thompson  on  Corp.,  sees.  2128*9;  also  see  authorities  under  first 
proposition  above. 

A  dividend  is  a  corporate  profit  set  aside,  declared  and  ordered  by 
the  directors  to  be  paid  to  the  stockholders  on  demand  or  at  a  fixed 
time,  until  a  dividend  is  declared  such  corporate  profits  belong  to  the 
corporation,  not  to  the  shareholders,  and  are  liable  for  the  corporate 
indebtedness.     Same  authorities. 

The  law  refuses  to  investigate  the  question  of  when  a  dividend  was 
earned.  In  contemplation  of  law,  the  profits  are  earned  the  instant 
the  dividend  is  declared.  Cook  on  Corporations,  vol.  2,  sec.  539; 
Halliwell  on  Stocks  and  Stockholders,  sec.  318;  2  Thomp.  Corp.,  sec. 
2172;  Hite  v.  Hite,  20  S.  W.  Rep.  (Ky.),  779;  also  authorities  under 
first  proposition  above. 

A  dividend  when  declared,  becomes  a  debt  due  absolutely  to  the 
shareholders,  to  recover  which  suit  may  be  instituted  against  the  cor- 
poration. First  Nat.  Bank  of  Texarkana  v.  DeMorse,  26  S.  W.  Rep. 
(Texas),  417;  Cook  on  Corporations,  vol.  2,  sec.  541.  See  also  authori- 
ties under  first  proposition  above. 

A  banking  corporation  has  a  lien  upon  the  dividends  declared  for 
the  purpose  of  securing  any  debt  due  it  by  the  stockholders.  First 
Nat.  Bank  of  Texarkana  v.  DeMorse,  26  S.  W.  Rep.,  417;  Cook  on 
Corporations,  vol.  2,  sec.  544;  Morse  on  Banks  and  Banking,  vol.  2, 
sec.  699-E;  Am.  and  Eng.  Ency.  of  Law,  vol.  9,  691;  Hager  v.  Bank, 
63  Me.,  509. 

The  stockholders  in  a  corporation  are  entirely  distinct  from  the 
corporation  itself  and  may  sue  or  be  sued  by  it,  and  the  assets  of  the 
corporation  constitute  a  fund  for  the  payment  of  its  debts.  Sayles* 
Texas  Civ.  Stats.,  art.  682 ;  City  Nat.  Bank  v.  Cupp  &  Co.,  59  Texas, 
270;  Henderson  v.  Railway,  17  Texas,  573;  National  Bank  v.  Texas 
Investment  Co.,  74  Texas,  437. 

KEY,  Associate  Justice. — ^This  suit  was  instituted  by  appellant, 
as  trustee  in  bankruptcy  of  the  estate  of  James  W.  Boyd,  bankrupt, 
against  James  W.  Boyd  and  his  wife,  the  Sturgis  National  Bank,  and 
the  directors  of  the  bank,  to  recover  the  interest  in  said  bank's  surplus, 
and  undivided  profits  represented  by  the  stock  held  in  the  bank  by 
Mrs.  Boyd  and  earned  between  the  date  of  her  marriage  with  her  co- 
defendant  James  W.  Boyd,  and  the  date  he  was  adjudged  a  bankrupt. 
The  plaintiif  sued  upon  "the  theory  that  undivided  profits  of  a  corpora- 
tion belong  to  the  stockholders,  and  that  the  portion  of  the  profit  upon 
Mrs.  Boyd's  stock  which  accrued  subsequent  to  her  marriage  with 
James  W.  Boyd,  was  community  property  and  subject  to  the  debts 
of  James  W.  Boyd.    The  original  petition  also  sought  to  recover  thirty 
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shares  of  bank  stock,  which  it  was  alleged  was  community  property 
of  Boyd  and  his  wife.  Thereafter  the  plaintiflE  filed  an  amended  peti- 
tion, omitting  his  alleged  right  to  recover  the  thirty  shares  of  stock, 
and  alleged  that  after  filing  his  original  petition,  a  cash  dividend  of 
fifteen  percent,  and  a  stock  dividend  of  fifty  percent  had  been  declared 
upon  the  stock  of  the  bank;  and  sought  to  recover  Mrs.  Boyd's  propor- 
tion of  such  dividends. 

Boyd  and  wife  filed  an  answer,  containing  exceptions,  a  general 
denial  and  plea  of  coverture  for  Mrs.  Boyd,  and  a  discharge  in  bank- 
ruptcy on  behalf  of  James  W.  Boyd. 

The  answer  of  the  bank  and  its  directors  embraced  exceptions,  a 
general  denial  and  alleged  that  the  portion  of  the  cash  dividend  belong- 
ing to  Mrs.  Boyd's  bank  stock,  and  referred  to  in  appellant's  amended 
petition,  has  been  applied  by  the  bank  as  a. credit  upon  Mrs.  Boyd's 
indebtedness  to  it.  They  also  alleged  that  they  had  acted  in  good 
faith  in  the  transaction,  and  denied  the  averments  of  fraud  and  col- 
lusion, charged  in  the  plaintiff's  petition. 

After  the  parties  had  submitted  their  testimony,  the  court  instructed 
a  verdict  for  the  defendants,  and  from  a  judgment  rendered  upon  the 
verdict,  the  plaintiff  has  appealed. 

There  is  no  conflict  in  the  testimony,  and  the  material  facts  may  be 
summarized  as  follows:  On  the  14th  day  of  February,  1900,  James 
W.  Boyd  and  his  wife,  Florence  S.  Boyd,  were  married,  and  at  that 
time  Mrs.  Boyd  owned  156  shares  of  stock  in  the  Sturgis  National 
Bank.  On  the  3d  of  January,  1903,  James  W.  Boyd  filed  in  the 
proper  court  his  voluntary  petition  in  bankruptcy;  and  on  the  21st 
day  of  that  month  was  adjudged  a  bankrupt,  and  regularly  discharged. 
When  the  petition  in  bankruptcy  was  filed,  Robert  Donald  was  ap- 
pointed trustee  of  the  estate,  and  on  March  11,  1903,  filed  his  final 
report,  and  on  the  23d  day  of  that  month  was  discharged.  There- 
after, in  June,  1903,  Thomas  F.  Bryan  was  appointed  trustee,  and 
authorized  to  institute  this  suit.  For  each  of  the  years  1900  and 
1901,  the  Sturgis  National  Bank  paid  a  dividend  of  $9,000.  For  the 
year  1902,  the  net  profits  of  the  bank  were  $10,015.01,  but  no  dividend 
was  declared  during  that  year.  On  the  22d  day  of  January,  1903,  the 
surplus  and  undivided  profits  of  the  bank  amounted  to  $32,653.  Of 
this  sum  $18,338  was  earned  after  the  marriage  of  Boyd  and  his  wife 
and  before  he  was  adjudged  a  bankrupt.  On  December  31,  1903,  the 
bank  declared  a  dividend  of  15  percent,  of  which  $2,340  was  ap- 
portioned to  Mrs.  Boyd,  and  which  was  applied  by  the  bank  as  a 
credit  on  her  indebtedness  to  it.  At  the  time  Boyd  and  his  wife 
married,  the  capital  stock  of  the  bank  was  $60,000,  divided  into  600 
shares  of  $100  each.  On  February  12,  1904,  the  capital  stock  was  in- 
creased to  $100,000,  divided  into  1,000  shares  of  $100  each,  of  which 
$30,000  was  declared  as  a  50  percent  stock  dividend,  Mrs.  Boyd's 
interest  therein  being  78  additional  shares,  which,  together  with  her 
original  156  shares,  she  still  owns  and  holds.  The  stock  was  and  is 
still  worth  $120  per  share.  The  failure  of  the  bank  to  declare  a 
dividend  in  December,  1902,  was  not  on  account  of  any  collusion  with 
either  of  the  Bo5'd8,  nor  for  any  fraudulent  or  wrongful  purpose,  but, 
owing  to  heavy  demands  and  light  deposits,  the  board  of  directors  of 
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the  bank  did  not  deem  it  advisable  to  declare  a  dividend  at  that  time. 
On  December  31,  1903,  James  W.  Bovd  owed  the  bank  $3,000  or 
$4,000,  and  Mrs.  Boyd  owed  it  $4,000  or  $5,000.  In  the  bankruptcy 
proceeding,  Boyd  did  not  list  any  property,  and  only  one  creditor,  the 
Citizens  National  Bank  of  Hillsboro,  proved  up  a  claim  against  the 
estate^  which  claim  is  still  unsatisfied. 

Opinion. — On  the  foregoing  facts  appellant  contends  that  he  was 
entitled  to  a  recovery,  and  that  the  court  erred  in  instructing  a  verdict 
against  him.  By  the  terms  of  the  bankruptcy  statute  enacted  by  the 
Federal  Congress,  it  is  provided  that  the  trustee  in  bankruptcy  shall 
be  vested  by  operation  of  law  with  the  title  of  the  bankrupt,  as  of  the 
date  he  was  adjudged  a  bankrupt,  except  as  to  exempt  property,  (1) 
as  to  all  documents  relating  to  his  property;  (2)  interests  in  patents, 
patent  rights,  copyrights  and  trademarks;  (3)  powers  which  he  might 
have  exercised  for  his  own  benefit,  but  not  those  which  he  might  have 
exercised  for  some  other  person;  (4)  property  transferred  by  him  in 
fraud  of  his  creditors;  (5)  property  which  prior  to  the  filing  of  the 
petition  he  Could  by  any  means  have  transferred,  or  which  might  have 
been  levied  upon  and  sold  under  judicial  process  against  him. 

It  is  claimed  on  behalf  of  appellant  that  the  fifth  and  last  subdi- 
vision of  this  statute  is  broad  enough  to  uphold  the  right  asserted  by 
him  in  this  case.  After  much  consideration,  this  court  has  reached 
a  different  conclusion. 

The  accumulated  earnings  or  surplus  funds  of  a  corporation  con- 
stitute a  part  of  its  assets,  and  belong  to  the  corporation  and  not  to 
the  stockholders,  until  they  have  been  declared  and  set  apart  as 
dividends.  (2  Thompson  Corp.,  sees.  2126,  2127;  Gibbons  v.  Mahon, 
136  tr.  S.,  658.) 

It  is  also  well  settled  that  the  declaration  of  dividends  rests  in  the 
discretion  of  the  directors  or  other  governing  body  of  the  corporation, 
and  that  such  discretion  will  not,  in  the  absence  of  fraud,  be  controlled 
by  the  courts.  In  view  of  these  well  settled  principles  of  law,  we 
think  it  must  be  held  in  this  case  that  the  accumulated  profits  held 
by  the  bank  when  Boyd  was  declared  a  bankrupt,  were  not  the 
property  of  either  of  the  Boyds,  but  belonged  to  the  bank.  Therefore, 
at  that  time,  neither  _Mrs.  Boyd's  stock  in  the  bank  nor  the  accumu- 
lated profits  owned  and  held  by  the  bank  were  property,  within  the 
meaning  of  the  bankruptcy  statute,  which  could  have  been  levied  upon 
and  sold  under  judicial  process  against  James  W.  Boyd,  or  which  he 
himself  could  have  transferred.  The  dividends  thereafter  declared,  and 
which  it  is  now  sought  to  reach  and  subject  to  the  payment  of  James 
W.  Boyd's  debt,  had  no  existence  and  were  not  property  within  the 
meaning  of  the  statute  at  the  time  he  was  declared  a  bankrupt  and 
discharged  from  liability  as  to  former  indebtedness. 

It  is  not  denied  that  dividends  earned  by  the  separate  property  of 
either  spouse  become  community  property  when  such  dividends  are 
declared;  but  such  community  title,  nor  any  other  title  to  the  divi- 
dends, can  not  exist  xmtil  after  such  dividends  have  been  brought  into 
existence,  by  a  declaration  to  that  effect,  by  the  governing  body  of 
the  corporation.    It  is  not  believed  that  the  term  "property/*  as  used 
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in  the  bankruptcy  statute  was  intended  to  cover  every  contingent  right 
vested  by  law  in  the  bankrupt,  and  which  might  in  the  future  result 
in  pecuniary  benefit  to  him.  For  instance,  the  expectancy  of  an  heir 
is  based  upon  the  right  of  inheritance,  and,  under  certain  circumstances, 
it  may  be  sold  or  encumbered  by  the  heir;  but  will  anyone  contend, 
or  is  it  reasonable  to  suppose,  that  it  was  the  purpose  of  the  statute 
under  consideration  to  deprive  any  bankrupt  of  his  right  of  inheritance 
and  vest  that  right  in  the  trustee  to  be  sold  and  applied  to  the  payment 
of  debts.  It  is  no  answer  to  this  illustration  to  say  that  the  heir  can 
not  transfer  his  expectancy  without  the  consent  of  the  ancestor,  be- 
cause, while  such  may  be  the  general  rule,  there  are  exceptions  to  it, 
one  of  which  is  when  the  ancestor  is  insane.  (Hale  v.  HoUon,  90 
Texas,  427.) 

The  strongest  cases  cited  by  appellant  are  Fisher  v.  Cushman,  103 
Fed.  Rep.,  860,  51  Law  Rep.  Ann.,  292,  and  Re  Page  107,  Fed.  Rep., 
89;  59  Law  Rep.  Ann.,  94.  In  the  first  case  referred  to  it  was  held 
that  a  liquor  license,  which  is  by  law  transferrable  to  any  person 
satisfactory  to  a  board  of  police  commissioners,  is  property  within  the 
meaning  of  the  bankruptcy  statute,  and  passes  to  the  trustee  for  the 
benefit  of  creditors.  In  the  second  case  it  was  held  that  a  seat  in  a 
stock  exchange  owned  by  one  who  has  no  unsettled  contracts  with  or 
claims  against  him  in  favor  of  other  members,  under  which  circum- 
stances the  rules  of  exchange  permits  a  sale  of  the  seat,  is  within  the 
scope  of  the  statute  referred  to,  vests  in  the  trustee  and  may  be  sold 
for  the  payment  of  the  debts  of  the  bankrupt. 

Those  cases  are  not  regarded  as  analogous,  because  the  license  and 
the  seat  in  the  stock  exchange  were  in  existence  and  the  bankrupts  had 
full  title  thereto  at  the  time  when  they  were  declared  bankrupts.  Also 
in  those  cases  stress  was  laid  upon  the  fact  that  the  license  and  seat 
in  the  exchange  were  purchased  with  the  funds  of  the  bankrupt.  In 
the  case  at  bar,  the  dividends  in  controversy  were  not  in  existence  when 
Boyd  was  declared  a  bankrupt,  and  the  bank  stock  which  produced  them 
was  not  paid  for  by  him,  but  belonged  to  his  wife  prior  to  their 
marriage.  His  title  to  the  dividends  results  solely  from  a  statute, 
which  declares  "that  all  property  acquired  by  either  husband  or  wife 
during  the  marriage,  except  that  which  is  acquired  by  gift,  devise  or 
descent,  shall  be  deemed  common  property  of  the  husband  and  wife." 
Title  derived  from  such  a  source  can  not  antedate  the  acquisition  of 
the  property;  and  as  the  dividends  in  question  were  not  acquired  until 
after  Boyd  had  been  declared  a  bankrupt,  the  trustee  in  bankruptcy  was 
not  vested  with  title  thereto. 

It  is  well  settled  in  this  State  that  progeny  of  female  live  stock, 
the  separate  property  of  one  spouse,  is  community  property;  but  it 
has  been  held  that  the  levy  of  an  execution  against  the  husband  upon 
cows,  the  separate  property  of  the  wife,  did  not  create  a  lien  upon  the 
calves  thereafter  bom,  although  the  cows  were  pregnant  at  the  time 
of  the  levy.  (Blum  v.  Light,  81  Texas,  421.)  The  reason  underly- 
ing that  case  has  application  to  this.  In  both  cases  it  may  have  been 
reasonably  certain  that  in  the  near  future  there  would  be  such  an 
increase  of  separate  property  as,  under  the  statute  quoted,  would 
become  community  property;  but  such  increase  not  being  in  existence 
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at  the  time  of  the  alleged  inception  of  community  title,  such  title 
did  not  then  exist. 

No  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


H.  W.  Jacoby  et  al.  v.  Geo.  W.  Norton  et  al. 

Decided  October  18,  1905. 

1. — Boundary — Biunrey— HueitloB  of  Taot. 

In  a  boundary  case  depending  upon  the  location  of  the  beginning  point  of 
two  blocks  of  surveys,  described  as:  "at  a  Kickapoo  Spring  S.  cor.  survey  420," 
whether  the  survey  began  at  the  spring  or  at  the  south  corner  of  the  survey, 
which  was  located  elsewhere,  is  held  to  present  a  question  of  fact,  under  the 
evidence  here  considered,  upon  which  the  judgment  of  the  trial  court  locating 
the  beginning  point  at  the  spring  will  not  be  disturbed. 

2. — ^Boundary— Fleadlng. 

No  prejudicial  error  is  shown  by  the  fact  that  a  judgment  establishing 
the  boundary  line  between  the  surveys  claimed  by  appellants  and  appellees 
incidentally  undertakes  to  fix  the  line  of  another  survey  not  so  claimed  nor 
mentioned  in  the  pleadings. 

Appeal  from  the  District  Court  of  Concho  County.  Tried  below 
before  Hon.  John  W.  Goodwin. 

Hill  dc  Lee,  for  appellants. 

Jenkins  &  McCartney,  for  appellee. 

EIDSON,  Associate  Justice. — This  is  a  suit  of  trespass  to  try 

.  title  brought  by  appellees,  as  plaintiffs,  against  appellants,  as  defendants, 

to  recover  the  L.  Bobbins,  J.  M.  Gibbs  and  W.  J.  Boaz  surveys  of  land 

situated  in  Concho  County,  set  out  by  metes  and  bounds  in  plaintiffs* 

petition. 

Defendants  answered  that  they  were  the  owners  of  surveys  Nos.  46. 
45  and  32,  Houston  &  Texas  Central  Railroad  Company,  block  9, 
situated  adjacent  to  the  surveys  claimed  by  plaintiffs,  setting  out  the 
said  surveys  46,  46  and  32  by  metes  and  bounds,  disclaiming  title  to 
any  part  of  the  plaintiffs'  surveys  lying  east  or  south  of  the  east 
boundary  lines  of  the  said  surveys  46,  45  and  32,  and  pleaded  not 
guilty  as  to  any  part  of  the  land  described  in  plaintiffs'  petition  which 
was  included  within  the  boundaries  of  said  surveys  46,  45  and  32. 

There  was  a  trial  before  the  court  without  a  jury,  and  judgment  was 
rendered  for  the  plaintiffs  for  the  land  sued  for,  and  establishing  the 
boundary  line  between  the  lands  sued  for  bv  plaintiffs  and  surveys 
Nob.  46,  45,  32  and  31,  H.  &  T.  C.  Railroad '  Company's  block  No    9. 

The  only  question  involved  in  this  case  is  the  true  location  of  the 
eastern  boundary  line  of  block  9,  Houston  &  Texas  Central  Railroad 
Company,  in  Concho  County.    The  surveys  in  this  block  were  located 
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and  surveyed  January  13,  1873.  The  lands  claimed  by  plaintiffs  were 
located  and  surveyed,  the  Bobbins  survey  July  21,  1882,  the  Gibbs 
survey  October  10,  1882,  and  the  Boaz  survey  June  12,  1882.  Blocks 
8  and  9,  H.  &  T.  C.  K.  R  Co.  surveys,  containing  122  surveys  of  640 
acres  each,  according  to  their  original  field  notes,  were  all  surveyed  on 
January  13,  1873.  The  contention  of  plaintiffs  is  that  in  the  location 
of  said  blocks,  the  beginning  and  controlling  point  is  Kickapoo  Spring, 
and  that  beginning  at  that  point  and  running  east  the  course  and 
distance  called  for,  a  vicant  strip  was  left  between  the  west  line  of 
Giddings  District  No.  3  and  the  east  line  of  block  9,  upon  which  the 
appellees'  surveys  were  located. 

The  contention  of  appellants,  defendants  in  the  court  below,  is  that 
the  beginning  point  is  not  at  Kickapoo  Spring,  but  at  the  Kickapoo 
Spring  survey  No.  430,  in  the  name  of  L.  Freit;  that  in  the  location 
of  the  tier  of  surveys  in  block  8,  running  east  from  the  Kickapoo 
Spring,  survey  37  in  said  block  is  located  by  well-defined  comers  of 
Burr  Oak  Spring  survey  No.  948  in  the  name  of  C.  Wetzel,  and  that 
locating  said  survey  37  on  its  call  for  the  Burr  Oak  Spring  survey  No. 
948,  and  running  thence  east  course  and  distance,  the  east  boundary 
line  is  694  varas  further  east  than  located  by  plaintiffs,  and  that  their 
surveys  sued  for  conflict  that  distance  with  said  surveys  46,  45  and 
32  owned  by  defendants,  appellants  herein. 

Appellants  by  all  of  their  assignments  of  error,  except  the  tenth, 
contend  that  the  court  below  erred  in  not  holding  that  the  call  in 
survey  No.  37,  H.  &  T.  C.  R.  R.  Co.,  for  the  northwest  comer  of 
survey  No.  948,  in  the  name  of  C.  Wetzel  controlled  the  location  of 
the  east  boundary  line  of  said  block  No.  9,  and  that  the  court  should 
have  ascertained  and  established  said  line  by  the  calls  for  course  and 
distance  from  said  comer. 

It  is  true,  the  evidence  tended  to  show  that  the  lines  and  corners 
of  the  C.  Wetzel  survey  No.  948  were  well  defined  and  marked,  but 
it  was  a  question  of  fact  submitted  to  the  court  below  for  its  deter- 
mination as  to  whether  the  call  for  the  corner  of  survey  No.  948  in 
the  field  notes  of  survey  No.  37,  or  the  call  for  Kinkapoo  Spring,  in 
the  field  notes  of  survey  No.  13,  H.  &  T.  C.  R.  R.  Co.  as  its  northeast 
corner,  should  control  in  locating  the  east  line  of  said  block  No.  9; 
and  the  court  found  in  favor  of  the  latter,  and  there  is  suflBcient  evi- 
dence in  the  record  to  sustain  such  finding. 

Appellants'  tenth  assignment  of  error  complains  of  the  action  of  the 
court  in  fixing  and  establishing  the  line  between  plaintiffs'  surveys  and 
defendants'  surveys  Nos.  46,  45,  32  and  31,  because  survey  No.  31  was 
not  involved  in  this  suit,  there  being  no  pleading  relating  to  that 
survey.  Appellants  disclaimed  any  title  to  any  part  of  appellees' 
surveys  lying  east  or  south  of  surveys  46,  45  and  32,  which  they 
claimed,  and  pleaded  not  guilty  as  to  any  part  of  the  land  described 
in  plaintiffs'  petition  which  was  included  within  the  boundaries  of 
said  surveys  46,  45  and  32.  On  the  trial  below  it  was  admitted  that 
"the  plaintiffs  and  defendants  have  title  to  the  respective  surveys  of 
Vni  described  in  plaintiffs'  petition  and  defendants'  answer,  except 
insofar  as  the  same  may  be  in  confiict  on  the  east  lines  of  the  surveys 
described  in  defendants'  answer,  the  question  involved  being  the  correct 
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location  of  the  east  boundary  line  of  block  No.  9,  H.  &  T.  C.  R.  R. 
Co.  surveys,  insofar  as  the  same  affects  the  surveys  of  lands  claimed  by 
plaintiffs  and  defendants  respectively." 

It  appears  from  the  plat  introduced  in  evidence  that  survey  No.  31 
is  immediately  north  of  survey  No.  32,  and  that  its  east  line  is  a 
part  of  the  east  line  of  block  9,  and  a  part  of  its  east  line  is  that  part 
of  the  west  line  of  appellees*  survey  in  the  name  of  L.  Robbins  running 
north  from  the  northeast  corner  of  No.  32,  and  in  order  for  the  court 
to  establish  the  true  boundary  line  between  said  block  No.  9  and  ap- 
pellees* surveys  it  was  necessary  to  establish  that  part  of  the  boundary 
line  of  survey  No.  31  adjoining  said  Robbins  survey.  We  think  -no 
injury  was  done  appellants  by  this  action  of  the  court. 

There  being  no  error  pointed  out  in  the  record,  the  judgment  of  the 
court  below  is  aflSrmed. 

Affiffned. 


Missouri,  Kansas  and  Texas  Railway  Company  of  Texas  v.  M.  J. 

Byrd. 

Decided  October  18,  1906. 

1. — Carriers  of  Passenffers — ^Vnwarmed  Coaoh  Hear  Depot — ^Degree  of  Care. 

Where  a  coach  was  placed  near  the  depot  for  persons  to  go  on  board  at 
night  to  await  the  train  which  was  to  take  the  coach  out  several  hours  later, 
plaintiffs  wife  became  a  passenger  upon  entering  such  coach  under  the  direction 
of  the  carrier's  agent,  and  in  an  action  for  injury  sustained  by  her  because 
of  the  coach  being  cold  the  charge  of  the  court  properly  imposed  on  the  carrier 
the  duty  to  exercise  that  high  degree  of  care  that  very  cautious  and  prudent 
persons  would  have  exercised  under  the  circumstances. 


-Double  Damages — Charge. 
Where  one  instruction  permitted  damages  for  the  cold  and  suffering  which 
plaintifTs  wife  sustained  while  in  the  coach,  and  another  authorized  damages 
for  physical  and  mental  pain  she  suffered  and  would  thereafter  suffer  in  con- 
sequence of  disease  proximately  caused  by  the  condition  of  the  car,  the  charge 
did  not  authorize  double  damages. 


-Failure  to  Keep  Coach  Warmed. 
Evidence  considered  and  held  to  sustain  a  Anding  of  negligence  in  failing 
to  keep  a  coach  warmed  whereby  a  passenger  was  caused  to  suffer  and  contract 
disease. 

4.— Proximate  Cause — Charge. 

Charges  upon  proximate  cause  in  a  case  where  a  passenger  suffered  from 
cold  and  contracted  disease  because  a  coach  was  unwarmed,  held  correct. 

5. — ^Personal  Injury — Predisposition  to  Disease. 

A  carrier  is  not  relieved  of  liability  for  exposing  a  passenger  to  cold,  thus 
bringing  on  disease,  by  reason  of  the  fact  that  the  passenger  was  in  such  con- 
dition as  to  predispose  her  to  dangerous  consequences  from  being  exposed  to  cold. 

Appeal  from  the  District  Court  of  Hunt.     Tried  below  before  Hon. 
H.  C.  Connor. 

PerJcins,  Craddock  &  Wall  and  T.  S.  Miller,  for  appellant. 

Robert  F.  Spearman,  D.  W.  Hujfar  and  Evans  dk  Elder,  for  appellee. 
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JAMES^  Chief  Justice. — The  action  was  by  appellee  to  recover  for 
injury  alleged  to  have  been  sustained  by  his  wife.  The  negligence  al- 
leged was  the  permitting  of  a  passenger  coach  to  become  and  remain 
cold,  whereby  she  became  chilled  and  numb,  taking  from  it  a  deep- 
seated  cough,  which  superinduced  a  high  fever,  and  from  which  she 
suffered  much  physical  pain  and  mental  anguish;  and  further,  that,  as 
a  direct  result  from  said  exposure,  and  from  the  cold  contracted  there- 
from, she  had  been  permanently  injured  and  diseased  in  her  head,  nose, 
ears,  throat,  bronchial  tubes  and  lungs,  from  which  she  had  suffered, 
and  still  suffers,  much  physical  pain  and  mental  anguish  and  that  she 
has  grown  gradually  worse,  and  that,  as  a  direct  and  proximate  result 
of  said  exposure,  she  has  developed  consumption,  etc.  There  was  a 
verdict  in  plaintiff's  favor  for  $7,300. 

The  first  assignment  of  error  involves  the  following  part  of  the 
charge:  "Railway  companies  are  not  insurers  of  the  safety  and  com- 
fort of  their  passengers,  but  they  are  required  to  exercise  that  high  de- 
gree of  care  that  very  cautious  and  prudent  persons  would  have  exer- 
cised under  the  same  or  similar  circumstances,  and  a  failure  to  do  so 
is  negligence,  as  that  term  is  hereinafter  defined."  Appellant  claims 
that  this  imposed  a  more  onerous  duty  on  it  than  the  law  exacted.  As 
stating  a  rule  of  law,  the  charge  can  not  be  questioned.  (Railway  v. 
Byers,  70  S.  W.  Rep.,  558.)  Was  it  proper  to  apply  it  to  the  circum- 
stances of  this  case?  The  testimony  showed  that  Mrs.  Byrd  obtained 
her  ticket  from  Greenville,  Texas,  to  Cave  Spring,  Georgia.  The  train 
upon  which  she  was  to  leave  Greenville  was  due  to  pass  there  at  1 :30 
a.  m.,  and  a  coach  was  provided  by  defendant  which  was  standing  on 
the  tracks,  to  be  attached  to  said  train  when  it  came  along.  About  six 
or  seven  o'clock  she  had  her  ticket.  She  complained  of  the  depot  being 
cold,  and  was  informed  that  they  were  not  going  to  heat  it  up  because 
the  coach  was  there  to  keep  the  passengers  from  being  cold.  Some- 
body phoned  for  the  ticket  agent  to  come  and  show  fhem  what  car  to 
take,  and  he  came  and  carried  them  to  said  coach.  This  coach  had 
been  placed  near  the  station  for  persons  to  go  on  board  of  same  on 
that  night  to  await  the  train ;  a  fire  was  made  therein  early  in  the  eve- 
ning. Passengers  were  escorted  to  this  car  by  the  agent,  among  them 
Mrs.  Byrd,  who  was  attended  by  her  husband  and  her  three  small  chil- 
dren, the  latter  accompanying  her  on  the  trip.  The  coach  was  ready 
for  passengers  at  that  time,  and  was  coupled  to  the  train  about  2:30 
the  next  morning.  Her  husband  had  left  her  about  ten  o^clock.  When 
they  got  into  this  coach  it  was  heated  with  a  good  fire,  but  between 
ten  and  eleven  o'clock  the  fire  died  down  considerably,  and  plaintiff 
commenced  getting  cold.  Nothing  was  done  to  renew  the  fire,  and  the 
car  was  not  heated  until  in  the  morning,  some  time  after  the  train  left. 
After  the  car  became  cold  she  complained  to  a  man  who  had  an  oil  can 
in  his  hand;  he  went  out  without  doing  anything.  It  was  exposure  to 
cold,  under  substantially  the  above  circumstances,  which  led  to  her  in- 
jur}', according  to  testimony.  It  is  not  necessary  in  this  place  to  re- 
cite these  consequences. 

The  inquiry  is,  did  these  circumstances  render  the  rule  stated  an  im- 
proper one  to  give  in  charge  to  the  jury?  All  appellant  says  in  its 
brief  in  support  of  the  assignment  is :  that  Mrs.  Byrd  did  not  leave  the 
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car  after  it  began  to  get  cold;  that  she  knew  her  train  would  not  leave 
until  1 :30  a.  m.,  and  which,  in  fact,  did  not  leave  until  an  hour  after 
that,  and  she  did  not  repair  to  the  depot  after  eleven  o'clock,  which  the 
testimony  showed  was  warm  and  comfortable;  that  she  would  have  ex- 
ercised ordinary  care  to  prevent  getting  cold,  after  the  fire  died  down 
in  the  coach,  by  going  into  the  waiting  room,  or  to  some  one  of  the 
hotels  which  were  near;  that  appellant  owed  her  and  the  other  passen- 
gers in  the  coach  the  duty  of  "ordinary  care  to  keep  it  heated  and  com- 
fortable— the  same  care  as  if  she  had  been  in  the  depot  building,"  and 
it  was  her  duty  to  have  exercised  ordinary  care  by  repairing  to  the  de- 
pot or  some  convenient  place  near  by  for  her  own  protection. 

^1  this  would  seem  to  concern  her  contributory  negligence,  rather 
than  the  degree  of  care  required  of  the  carrier.  In  a  printed  argument 
appellant  improves  on  its  brief,  and  urges  that  plaintiff's  wife  was  not 
a  passenger  in  the  sense  that  required  of  appellant  the  high  degree  of 
care  for  her  protection  which  the  charge  imposed;  that  appellant  was 
not,  for  the  time  being,  her  bailee,  and  she  did  not  of  necessity  have  to 
trust  herself  wholly  to  appellant  as  to  means  and  measures  for  her 
safety.  There  was  evidence  of  one  witness  that  the  station  was  kept 
warm  that  night.  But  it  was  undisputed  that  the  coach  in  question 
was  made  ready  for  passengers  about  eight  o'clock,  to  enable  people  to 
go  in  there  and  stay  until  the  train  left,  and  that  passengers  were  taken 
to  it  for  that  purpose.  There  was  no  evidence  that  anyone  notified  Mrs. 
Byrd  that  the  station  was  warm. 

We  think  the  testimony  establishes  that  she  was  a  passenger  in  the 
car  of  appellant  for  the  purpose  of  the  particular  journey,  and  that 
appellant  was  the  bailee  of  her  person  in  the  legal  sense  of  that  expres- 
sion. We  think,  however,  that  the  rule  of  care  announced  in  the  charge 
applies  in  favor  of  any  person  who  sustains  the  relation  of  passenger. 
The  question  was  substantially  presented  in  Railway  v.  Tumey  (78  S. 
W.  Rep.,  256).  After  placing  Mrs.  Byrd  in  the  coach,  to  remain  there 
until  the  train  started,  the  duty  devolved  on  defendant  to  protect  her 
from  the  weather  while  there,  by  the  use  of  such  means  as  would  be 
dictated  by  the  utmost  care  that  would  be  used  by  very  prudent  per- 
sons to  that  end.  To  have  provided  another  place  for  her  that  was 
comfortable,  consistent  with  her  taking  the  train  which  was  to  carry 
her  out,  and  notifying  her  of  this  fact,  may  have  fulfilled  the  measure 
of  duty  which  the  law  imposed  on  appellant,  but  this  was  not  made  to 
appear. 

The  fourth  and  fifth  assignments  allege  error  in  the  following  para- 
graphs of  the  charge:  "If  you  believe  from  the  evidence  that  on  the 
night  of  December  20,  1901,  the  weather  was  cold  and  uncomfortable, 
and  if  you  believe  the  defendant's  agent  instructed  Mrs.  Byrd  to  go 
into  the  car  that  she  went  into;  and  if  you  believe  that  after  she  re- 
mained in  said  car  a  while  the  fire  'died  out,'  and  the  car  became  cold 
and  uncomfortable ;  and  if  you  believe  that  Mrs.  Byrd  became  cold,  and 
suffered  from  cold  in  said  car  while  on  the  defendant's  line  of  road;  and 
if  you  believe  from  the  evidence  that  the  servants  of  defendant  were 
guilty  of  negligence  with  respect  to  the  condition  of  said  car  (that  is, 
if  you  believe  they  failed  to  exercise  that  high  degree  of  care  to  keep 
said  car  reasonably  warm  and  comfortable  that  very  cautious  and  pru- 
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dent  persons  would  have  exercised  under  the  same  or  similar  circum- 
stances), and  if  you  believe  such  negligence,  if  any,  was  the  direct  and 
proximate  cause  of  Mrs.  Byrd's  cold  and  suffering,  then  in  that  event 
you  will  find  for  the  plaintiff,  and  assess  her  damages  at  such  sum  as 
will  now,  in  cash,  compensate  them  for  the  cold  and  suflEering,  if  any, 
of  his  wife  in  said  car  on  the  defendant's  line  of  road. 

"And  if  you  believe  from  the  evidence  that,  at  the  time  Mrs.  Byrd 
went  into  the  car,  she  was  in  good  health,  and  free  from  pulmonary  or 
lung  trouble;  and  if  you  believe  that,  in  consequence  of  getting  cold  in 
said  car  (if  she  did)  she  contracted  a  severe  cold,  became  sick,  as  al- 
leged by  the  plaintiff,  and  that  she  now  has  consumption,  as  alleged  by 
the  plaintiff,  and  if  you  believe  such  sickness  and  consumption,  if  amy, 
was  ^proximately  caused'  by  the  negligence,  if  any,  of  the  defendant's 
servants,  with  respect  to  the  condition  of  said  car,  as  above  explained, 
then  in  that  event  you  will  also  find  for  the  plaintiff  on  that  issue,  and 
allow  him  such  sum  as  will  now,  in  cash,  compensate  him  for  the 
physical  pain  and  mental  anguish,  if  any,  that  Mrs.  Byrd  has  suffered 
and  will  suffer  in  consequence  of  such  disease,  if  any,  and  for  the  effect, 
if  any,  of  such  sickness,  if  any,  upon  Mrs.  Byrd's  ability  to  labor  and 
perform  her  usual  and  customary  duties." 

Double  damages  are  said  to  have  been  authorized  by  these  instruc- 
tions. This  is  not  the  case.  The  first  of  these  charges  permitted  dam- 
ages in  respect  to  the  cold  and  suffering  the  woman  sustained  while  in 
the  car.  She  was  taken  from  the  car  late  in  the  night,  or  about  day- 
light, and  removed  to  a  sleeper.  The  second  authorized  additional 
damages  for  physical  and  mental  pain  she  suffered  and  will  suffer  in 
consequence  of  disease  proximately  caused  by  the  condition  of  the  car. 
The  jury  could  not,  we  think,  have  failed  to  understand  that  the  first 
paragraph  contemplated  suffering  sustained  in  the  car  from  the  in- 
clemency of  the  weather,  and  that  the  latter  had  reference  to  sickness 
which  developed  from  the  exposure. 

The  tenth  assignment  complains  of  the  refusal  of  the  following 
charge:  "You  are  instructed  that  the  proximate  cause  of  an  event,  as 
the  term  ^proximate  cause'  is  used  in  the  main  charge,  means  that 
cause  which,  in  a  natural  and  continuous  sequence,  unbroken  by  any 
new  cause,  produces  or  brings  about  such  event.  If  you  believe  from 
the  evidence  that  the  car  upon  which  Mrs.  Byrd  took  passage  at  Green- 
ville was  cold,  and  not  comfortably  heated,  and  if  you  further  believe 
from  the  evidence  that  the  defendant  was  negligent  with  respect  to  the 
condition  of  said  car  at  said  time,  and  that,  as  a  resujt  thereof,  Mrs. 
Byrd  took  and  suffered  with  cold,  and  if  you  further  believe  from  the 
evidence  that  Mrs.  Byrd  now  has  the  consumption  or  tuberculosis,  yet, 
unless  you  believe  from  the  evidence  that  such  consumption  or  tubercu- 
losis was  caused  solely  by  her  having  taken  cold  in  said  car,  if  she  so 
took  cold,  or  by  her  exposure  in  said  car  at  said  time,  if  she  was  therein 
exposed,  and  that  such  cold  or  exposure,  if  any,  was  the  direct  and  sole 
cause  of  such  consumption  or  tuberculosis,  then  the  plaintiff  can  not 
recover  damages  for  the  injuries,  if  any,  resulting  from  such  consump- 
tion or  tuberculosis.  In  this  connection  you  are  further  charged  that 
the  burden  of  proof  is  upon  the  plaintiff  to  show,  by  a  preponderance 
of  the  evidence,  that  the  consumption  or  tuberculosis  of  Mrs.  Byrd,  if 
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she  is  now  suifering  with  such  disease,  was  proximately  and  solely 
caused  by  her  exposure,  if  she  was  exposed,  in  said  car,  and  that  such 
exposure,  if  any,  was  caused  by  the  negligence  of  the  defendant. '^ 

The  charges  which  the  court  gave  on  this  subject  were:  "By  the 
term  'proximate  cause,'  as  that  term  is  hereafter  used,  is  meant  that 
cause  which,  in  a  continuous  sequence,  unbroken  by  any  new,  inde- 
pendent cause,  produces  an  event  or  injury,  and  but  for  which  the 
same  would  not  have  occurred.'*  Also:  "If  you  believe  from  the  evi- 
dence that  said  car  was  cold  and  uncomfortable,  and  that  the  servants 
of  the  defendant  were  guilty  of  negligence  with  respect  to  the  condi- 
tion of  said  car,  and  that  Mrs.  Byrd  suffered  with  jcold  while  in  said 
car,  and  that  she  now  has  consumption,  yet,  unless  you  believe  from  the 
evidence  that  Mrs.  Byrd's  said  disease,  if  she  has  such,  was  proximately 
caused  by  the  defendant's  negligence,  if  any,  then  and  in  that  event 
you  will  find  for  the  defendant  on  the  issue  of  Mrs.  Byrd's  sickness  and 
disease." 

Appellant's  brief  on  the  assignment  in  question  undertakes  merely 
to  show  that  the  preponderance  of  the  testimony  was  against  her  hav- 
ing consumption,  and,  if  she  had  it,  it  was  not  due  to  the  exposure 
which  she  met  with  while  in  the  appellant's  coach.  We  presume  coun- 
sel mean  by  this  to  show  that  entirely  different  causes  produced  her 
consumption.  If  so,  the  instruction  was  for  the  jury  to  find  for  de- 
fendant on  such  issue. 

As  to  the  burden  of  proof,  the  court  charged  in  the  first  part  of  the 
charge:  "The  burden  of  proof  is  upon  plaintiff  to  show,  by  a  prepon- 
derance of  the  evidence,  that  he  is  entitled  to  recover  under  the  instruc- 
tions hereinafter  given  you.*'  The  court  did  not  commit  error  in  re- 
fusing the  instructions  for  the  reason  that  the  charges  given  stated  the 
law  rather  than  the  requested  one. 

The  proposition  under  the  remaining  assignments  is  that  the  verdict 
is  without  evidence  to  support  it.  It  is  insisted  that,  because"  four  of 
defendant's  employes  testified  that  the  coach  was  kept  warm  and  com- 
fortable, and  only  Mrs.  Byrd's  testimony  was  to  the  contrary,  the  fact 
that  the  coach  was  allowed  to  become  cold  was  not  sufficiently  proved. 
It  was  a  night  in  December,  about  Christmas,  and  the  weather  very 
cold.  In  addition  to  Mrs.  Byrd's  testimony  there  were  circumstances 
that  tended  to  verify  her  statement.  Appellant's  brief  shows  that  two 
of  these  witnesses,  Rogers  and  Inge,  visited  the  coach  at  least  once  an 
hour  from  the  time  the  fire  was  started  up  to  the  time  the  train  left, 
at  2:30  in  the  morning.  They  both  made  inquiries  of  the  passengers 
in  the  coach  as  to  the  warmth  of  the  car  and  as  to  their  comfort,  and 
none  complained.  That  the  jury  should  have  accepted  Mrs.  Byrd's 
statement  is  hardly  a  matter  of  surprise.  If  the  coach  was  warm,  what 
was  the  occasion  for  asking  the  passengers  as  to  their  being  warm  and 
comfortable?  Besides,  this  defendant  probably  had  the  means  of 
knowing  who  the  other  passengers  were  (excursionists),  and  to  obtain 
their  testimony,  and  plaintiff  did  not.  She  testified  that  about  day- 
light the  conductor  had  a  porter  remove  her  to  a  sleeper  on  account  of 
her  condition,  whfere  she  remained  until  the  afternoon.  The  testimony 
as  to  her  condition  previous  to  this  journey  would  clearly  admit  of 
finding  that  she  was  in  fairly  good  health,  and,  though  she  had  suffered 
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from  female  disease  and  a  bronchial  affection,  she  did  not  have  con- 
sumption. If,  however,  she  was  in  such  condition  as  predisposed  her 
to  dangerous  consequences  from  being  exposed  for  a  considerable  time 
to  cold,  we  do  not  see  that  this  would  have  any  effect  on  appellant's 
liability  for  exposing  her  to  cold  and  bringing  on  such  results. 

She  testified  as  follows:  "My  husband  had  then  been  gone  about 
three-quarters  of  an  hour.  I  got  awful  cold  all  over.  My  feet  were 
very  cold  and  I  took  the  sneezes.  I  made  complaint  of  being  cold  to 
a  man  who  had  an  oil  can  in  his  hand.  He  went  out  without  doing 
anything.  The  car  I  was  in  was  to  leave  Greenville  at  1 :30  a.  m.  All 
the  passengers  wer^  to  be  on  board  at  that  time,  but  it  did  not  get  away 
until  2 :30.  It  was  about  ten  o'clock — somewhere  toward  eleven  o'clock 
— when  the  coach  got  cold.  There  was  a  heater  in  the  coach  and  it 
was  filled  up  with  coal,  but  the  coal  was  not  burning,  and  that  was  the 
way  it  was  when  the  coach  left  here.  After  I  left  here  the  heater  was 
not  heated  up  at  all.  At  2 :30  a.  m.  a  man  came  in  and  said  when  the 
engine  got  hooked  onto  the  coach  it  would  heat  up  the  car — ^when  the 
train  got  started  it  would  heat  up  the  car.  It  "hef'  up  the  car  some 
time  in  the  morning,  but  I  can  not  say  what  time  it  was,  as  I  did  not 
have  any  timepiece  to  look  at.  I  suppose  it  was  some  time  about  four 
or  five  o'clock  in  the  morning  before  it  got  warm.  I  did  not  leave  that 
coach  until  the  negro  porter  put  me  into  a  sleeper.  By  reason  of  get- 
ting cold  I  was  taken  with  a  bad  cough  and  had  a  pain  in  my  side, 
and  a  man  came  to  me  and  asked  if  there  was  anything  he  could  do  for 
me.  They  gave  me  some  toddy  for  the  pain  in  my  side  and  for  the 
cough  before  daylight.  I  don't  remember  the  station  I  was  at  at  that 
time,  I  was  very  sick,  and  had  a  high  fever  at  daylight;  and  a  little 
after  daylight  a  man  came  and  gave  me  some  medicine.  I  don't  re- 
member who  it  was,  because  I  was  too  bad  off.  The  conductor  had  the 
negro  porter  to  come  and  put  me  in  the  sleeper.  I  was  very  sick  when 
I  left  here,  and  I  was  to  stay  in  the  sleeper  until  about  five  o'clock  in 
the  evening,  but  stayed  only  until  3  p.  m.,  and  then  was  told  I  would 
have  to  go  in  another  coach.  I  then  had  a  pain  in  my  side  and  still 
had  high  fever,  which  continued  all  that  day  until  that  night  about  one 
o'clock.  When  I  reached  Memphis  I  went  to  a  boarding  house.  A  lady 
there  made  me  a  fire  and  sat  up  with  me  a  while.  I  was  sweating,  and 
I  had  sweated  my  fever  off  after  midnight  that  night  at  Memphis.  The 
next  morning  I  came  back  to  the  depot  at  Memphis  and  gave  my  chil- 
dren their  breakfast  and  got  them  ready  to  go  the  journey.  We  got  to 
Birmingham  about  ten  o'clock  that  night  and  left  there  about  1  a.  m. 
on  a  special  train  for  Atlanta.  That  day  between  Memphis  and  Bir- 
mingham I  was  suffering  with  pain  in  my  side  and  head,  and  did  not 
eat  no  breakfast  at  the  depot,  but  I  did  not  have  any  fever  then  because 
I  sweated  it  off.  Q.  ^Did  you  have  any  cough?*  A.  TTes,  sir.  We 
got  to  Cave  Springs,  Georgia,  about  1  p.  m.  Monday  evening;  stayed 
there  just  long  enough  to  get  off  of  the  train.  I  visited  near  Cave 
Springs  for  about  twenty-eight  days  from  the  time  I  left  here.  I 
would  have  come  back  earlier,  but  was  not  able  to.  I  was  like  a  per- 
son with  pneumonia.  I  have  had  an  awful  bad  cough  ^ver  since  I  came 
back  to  Greenville;  have  been  taking  medicine  all  the  time  for  my 
cough,  and  part  of  the  time  have  not  been  able  to  be  up  at  all.    I^ast 
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Tuesday  I  had  a  bad  spell  of  hemorrhages  and  did  not  stay  up  any  at 
all.  Tuesday  morning  I  had  a  "relax;"  it  did  not  last  as  long  as  the 
other  one.  Friday  I  got  a  spell  of  hemorrhages.  Sometimes  I  would 
be  in  bed.  I  have  had  my  lungs  tested.  I  have  had  a  fever  maybe  for 
a  week  at  a  time." 

There  was  medical  testimony  that  fever  can  be  produced  by  cold, 
which  might  develop  in  a  few  hours  after  taking  cold.  Also  medical 
testimony  in  response  to  hypothetical  questions  based  on  plaintiff's  tes- 
timony, as  to  her  condition  and  symptoms  when  removed  to  the  sleeper, 
and  afterwards,  to  the  effect  that  the  exposure  on  that  night  was  the 
cause.  That  Mrs.  Byrd  was  taken  in  charge  by  the  conductor,  and 
transferred  to  a  sleeper  on  account  of  her  condition,  would  indicate 
that  her  condition  was  serious.  It  is  not  disputed  that  she  was  so  re- 
moved, and,  although  appellant  must  have  known  the  conductor  and 
porter  on  the  train,  their  testimony  was  not  resorted  to  to  contradict  her 
as  to  the  fact  of  her  removal  or  her  condition  at  the  time. 

There  was  testimony,  therefore,  to  reasonably  warrant  the  jury  in 
finding,  from  the  facts  and  circumstances  in  the  evidence,  that  the 
woman  was  exposed  to  severe  cold  as  she  testified,  and  testimony,  also, 
that  reasonably  admitted  of  the  conclusion  that  the  exposure  that  night 
caused  her  the  suffering  she  says  she  sustained  in  the  car,  and  the  dis- 
ease developed  afterwards.    Affirmed. 

AfjUrmed. 

Writ  of  error  refused. 


M.  E.  Trevy  v.  W.  R.  LowREB. 

Decided  October  18,  1906. 

1. — School  Land! — Sale  Pending  leaie. 

The  Gomniissioner  of  the  General  Land  Office  had  no  authority,  under  the 
law  of  1897,  to  sell  school  lands  situated  in  the  absolute  lease  district,  which 
were  under  lease  at  the  time  the  application  to  purchase  was  made.  Gen.  T^ws 
1897,  p.  184. 


-Transfer  of  Lease — ^Effect. 
Where  a  lessee  of  school   land  in  the  absolute  lease  district  transferred, 
under  the  law  of  1897,  all  his  rights  under  the  lease  to  one  who  was  ineligible 
to  purchase  the   land,  this   did   not  authorize  a  sale  of  the  land  to  another 
during  the  existence  of  the  lease. 


-Trespass  to  Try  Title. 
Since  the  plaintiff  in  trespass  to  try  title  has  the  burden  on  him  and  must 
recover  on  the  strength  of  his  own  title,  a  defect  in  the  title  of  the  defendant 
can  not  aid  him. 

Appeal  from  the  District  Court  of  Scurry.    Tried  below  before  Hon. 
H.  R.  Jones. 


Ed.  J.  Hamner,  for  appellant. 

Beall  &  Beall,  for  appellee. 
Vol.  XL.  Civil— Bl. 
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FLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
to  the  southwest  quarter  of  section  143,  in  block  97,  State  school  land, 
in  Scurry  County,  as  surveyed  by  the  Houston  &  Texas  Central  Bail- 
way  Company,  by  virtue  of  certificate  number  43-5574,  instituted  by 
appellee  against  appellant  and  Andy  Trevy.  The  latter  entered  a  dis- 
claimer, and  was  dismissed  from  the  suit.  '  Appellant  filed  a  general 
and  special  demurrer,  and  pleaded  not  guilty.  A  trial  by  the  court  re- 
sulted in  a  judgment  in  favor  of  the  appellee.  The  record  contains  a 
statement  of  facts,  as  well  as  the  court's  findings  of  fact  and  law.  This 
is  a  second  appeal.     (33  Texas  Civ.  App.,  606,  78  S.  W.  Bep.,  18.) 

Section  number  128  was  classified  as  watered  grazing  land  under 
the  law  of  1897,  and  was  appraised  at  one  dollar  an  acre,  and  on  Janu- 
ary 16,  1899,  appellant  filed  an  application,  properly  prepared,  in  the 
General  Land  Office,  and  on  March  20,  1899,  the  land  was  awarded  to 
her.  Appellant  also  showed  that  she  had  made  due  proof  of  occupancy 
of  said  section  128,  her  home  section,  by  virtue  of  which  she  purchased 
the  land  in  controversy,  which  proof  of  occupancy  was  filed  in  the  Gen- 
eral Land  Office  on  January  23,  1902.  Section  128  was  patented  to 
appellant  on  September  25,  1902.  It  was  proved  that  appellant  had 
resided  continuously  on  her  home  section,  number  128,  since  she  filed 
on  the  same  on  December  26,  1898. 

On  August  26,  1899,  appellant  applied  to  the  Commissioner  of  the 
General  Land  Office  to  purchase  the  land  in  controversy  as  additional 
land  to  section  128,  which  application  was  in  due  form  of  law,  and  was 
filed  in  the  General  Land  Office  on  August  28,  1899,  and  the  land  was 
awarded  to  her  on  April  30,  1900.  She  has  fully  paid  the  principal 
and  interest  due  by  her  on  survey  143,  of  which  the  land  in  controversy 
is  a  part. 

On  October  — ,  1897,  the  land  in  controversy  was  leased  to  A.  P. 
Bush,  Jr.,  for  a  term  of  five  years.  On  November  30,  1898,  he  con- 
veyed and  released  said  section  143,  ^Vith  all  the  right  given  by  stat- 
ute under  which  said  lease  was  made,  to  Mrs.  M.  E.  Trevy."  In  pur- 
suance of  that  transfer  the  Commissioner  of  the  General  Land  Office 
canceled  the  lease  to  A.  P.  Bush,  Jr.,  so  far  as  section  143  was  con- 
cerned, on  May  13,  1900. 

On  September  26,  1899,  G.  A.  Autry,  who  claimed  section  128,  the 
home  section  of  appellant,  obtained  a  judgment  against  appellant  and 
her  codefendants  for  that  section,  and  on  March  26,  1901,  the  .Com- 
missioner of  the  General  Land  Office  endorsed  on  the  applications  to 
purchase  sections  128  and  143:  "Canceled  by  decree  of  court."  On 
June  7,  1901,  he  wrote  on  the  same  applications:  "Beinstated,  6-7- 
1901.   Charles  Bogan,  Com'r." 

On  January  31,  1901,  G.  A.  Autry  transferred  his  judgment  against 
appellant  and  others  to  H.  P.  Wellborn.  In  March,  1901,  appellant 
instituted  suit  against  Wellborn  to  recover  section  128,  and  to  set  aside 
the  judgment  against  appellant  which  had  been  transferred  to  him  by 
G.  A.  Autry,  and  on  March  18,  1901,  judgment  was  rendered  setting 
aside  the  judgment  and  canceling  the  application  of  G.  A.  Autry  to 
purchase  the  land,  upon  which  he  had  obtained  his  judgment,  on  the 
ground  that  it  was  utterly  null  and  void,  and  decreeing  the  title  to  the 
land  to  be  in  appellant.    That  judgment  is  a  valid  and  subsisting  one. 
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obtained  in  a  court  of  competent  jurisdiction.  Prior  to  the  time  that 
the  suit  to  annul  the  Autry  judgment  was  filed  Wellborn  made  a  deed 
to  section  128  and  delivered  it  to  A.  P.  Bush,  although  the  name  of  the 
grantee  was  not  inserted  in  the  deed.  The  name  of  the  grantee  was 
omitted  at  the  suggestion  of  Bush. 

The  lease  of  lands  to  A.  P.  Bush,  Jr.,  hereinbefore  referred  to,  was 
canceled  on  January  6,  1902,  for  failure  to  pay  the  fifth  annual  rental 
due  on  it,  and  on  April  1,  1902,  appellant  again  applied  to  purchase 
section  143  as  additional  land  to  section  128,  which  application  was 
rejected  on  April  19,  1902.  Mrs.  Trevy  was  a  widow,  and  she  swore 
that  she  was  not  acting  in  collusion  with  others  in  buying  the  land, 
and  that  no  other  person  or  corporation  was  interested  in  the  purchase 
of  the  land.  She  also  stated  that  she  borrowed  the  money  from  A.  P. 
Bush,  Jr.,  to  get  the  patent  to  the  land,  and  gave  her  note  and  a  deed 
of  trust  on  the  land  for  it,  and  still  owed  interest  on  it.  We  conclude 
that  she  was  an  actual  settler  in  good  faith  on  her  home  section,  and 
that  there  was  no  evidence  of  any  collusion  with  anyone  to  purchase 
the  home  section  or  section  143,  and  that  the  land  was  properly  awarded 
to  her  by  the  Land  Commissioner. 

Appellee  proved  that  on  August  26,  1899,  the  land  in  controversy 
was  classified  as  dry  agricultural  land,  and  was  appraised  at  $1.50  an 
acre,  and  that  on  August  14,  1900,  he  applied  to  purchase  the  land,  in 
the  manner  prescribed  by  law,  and  that  the  application  was  rejected  by 
the  Commissioner  of  the  General  Land  OflBce  on  September  27,  1901. 
He  also  proved  that  on  May  16,  1901,  he  made  another  application  to 
purchase  the  land,  complying  fully  with  all  the  legal  requirements,  and 
that  this  application  was  rejected  by  the  Land  Commissioner  on  June 
12,  1901.  He  proved  that  he  settled  on  the  land  on  January  8,  1898, 
and  made  improvements  thereon,  and  has  continually  resided  thereon 
with  his  family  since  March  9,  1898.  He  put  eighty  acres  of  it  in 
cultivation. 

The  burden  rested  upon  appellee,  who  was  the  plaintiff  in  the  lower 
court,  to  prove  that  the  lease  to  Bush,  as  to  the  section  involved  in  this 
suit,  had  been  canceled,  as  provided  by  law,  before  he  applied  to  pur- 
chase the  land.  (Trevy  v.  Lowrie,  33*  Texas  Civ.  App.,  606,  78  S.  W. 
Rep.,  18.)  If  that  lease  was  not  canceled  at  the  time  that  appellee  ap- 
plied for  purchase  of  the  land,  the  applications  were  properly  rejected, 
and  the  application  can  not  be  made  the  basis  of  a  recovery  of  the  land, 
even  though  the  evidence  clearly  showed  that  appellant  had  no  title  to 
the  land.  Appellee  must  recover  upon  the  strength  of  his  own  title, 
and  not  upon  the  weakness  of  that  of  his  adversary.  It  is  in  order, 
therefore,  to  consider  the  question  as  to  whether  the  lease  of  A.  P. 
Bush,  Jr.,  had  been  set  aside  so  as  to  give  the  Land  Commissioner  the 
right  to  sell  the  land,  for  the  land  is  situated  in  the  absolute  lease  dis- 
trict, and  the  Land  Commissioner  could  not,  under  the  laws  of  1897, 
sell  the  land  if  the  lease  on  the  land  was  in  existence  when  appellee 
made  his  application.  (Tolleson  v.  Rogan,  96  Texas,  424;  Smith  v. 
McLain,  96  Texas,  568.) 

The  cancellation  as  to  the  lease  to  all  the  land,  for  nonpayment  of 
the  rent,  did  not  take  place  until  January  6,  1902,  and  the  last  appli- 
cation to  purchase  the  land  was  made  by  appellee  on  May  16,  1901,  and 
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was  rejected  on  June.  12,  1901,  and  it  follows  that,  unless  the  transfer 
of  A.  P.  Bush,  Jr.,  to  appellant  of  his  rights  under  the  lease  to  section 
143  had  destroyed  the  lease  as  to  that  section,  and  had  placed  it  in  a 
position  to  be  purchased  by  anyone,  appellee  obtained  no  right  to  the 
land  by  his  applications  to  purchase  in  1901.  The  transfer  referred  to 
is  as  follows: 

"State  of  Texas,  / 

"County  of  Mitchell.         \ 

"Know  all  men  by  these  presents:  That,  for  and  in  consideration 
of  the  sum  of  $25  to  me  in  hand  paid,  the  receipt  of  which  is  hereby 
acknowledged,  that  I,  A.  P.  Bush,  Jr.,  hereby  convey  and  release,  with 
all  the  rights  appertaining  thereto  under  lease  number  20652,  sec- 
tions numbers  143  and  145  in  block  97,  H.  &  T.  C.  B.  B.  Co.  surveys, 
in  Scurry  County,  Texas,  with  all  the  rights  given  by  statute  under 
which  said  lease  was  made,  to  Mrs.  M.  E.  Trevy.'*  It  was  dated  No- 
vember 30,  1898.  The  Land  Commissioner  certified  that  section  143 
was  awarded  to  appellant  on  April  30,  1900,  and  that  on  May  3,  1900, 
it  was  canceled  out  of  said  lease  by  a  notice  given  to  the  lessee  and 
State  Treasurer  that  the  application  of  appellant  to  purchase  had  been 
accepted. 

It  has  been  held  by  the  Supreme  Court  in  Smith  v.  McLain,  above 
cited,  that  the  waiver  of  a  lease,  by  a  lessee  from  the  State,  in  favor  of 
an  ineligible  purchaser,  does  not  authorize  the  sale  of  the  land  to  any 
other  person  during  the  existence  of  the  lease.  In  the  Smith-Mcljain 
case  the  instrument  by  which  the  waiver  of  the  lease  was  given  in  terms 
restricted  the  waiver  to  the  party  to  whom  it  was  given,  and  the  court 
held  that  it  did  not  remove  the  obstacle  to  a  purchase  by  any  other  per- 
son than  the  one  to  whom  it  was  given.  In  Tolleson  v.  Bogan,  how- 
ever, the  transfer  was  similar  to  the  one  made  by  Bush  to  appellant, 
and  it  was  therein  held  that  the  law  of  1897  prohibited  the  sale  of 
leased  lands  in  the  absolute  lease  district  to  anyone  except  the  lessee 
or  his  assigns.  That  case  is  directly  in  point  in  this  case,  and  its  effect 
is  to  place  section  143  in  a  position  to  be  sold  to  appellant,  and  her 
alone,  and  if  she  was  ineligible  to  buy  it  it  remained  leased  land.  The 
rights  of  the  lessee  were  granted  to  appellant,  and  if  it  was  of  no  ef- 
fect because  appellant  could  not  purchase,  it  was  still  subject  to  the 
lease,  and  no  action  that  might  have  been  taken  by  the  Commissioner 
of  the  General  Land  Office  to  cancel  the  lease  as  to  section  143,  by  rea- 
son of  the  transfer  to  appellant,  was  of  any  force  or  eflPect.  (Smith  v. 
McLain,  above  cited;  Ketner  v.  Bogan,  95  Texas,  559.) 

The  lessee  from  the  State  could  not  convey  any  rights  to  his  trans- 
feree except  to  waive  in  her  behalf  the  lease  that  he  had  so  as  to  en- 
able the  Land  Commissioner  to  sell  the  land  to  her,  and  a  transfer  of 
all  rights  the  lessee  had  under  his  lease  would  convey  the  same  rights 
that  a  waiver  in  terms  would  convey,  and  nothing  more.  In  either  case 
the  instrument  would  enable  the  Land  Commissioner  to  sell  to  the  per- 
son to  whom  it  was  given,  and  no  one  else,  and  if  such  person  was  in- 
eligible to  purchase,  the  land  would  still  be  subject  to  the  lease.  It  is 
said  in  Martin  v.  Terrell  (97  Texas,  118) :  "It  was  not  held  in  Tolle- 
son V.  Bogan  that  the  assignment  of  the  lease  gave  the  assignee  a  right 


1905.]  Efps  &  Mattox  v.  Hazlewood.  325 

to  purchase,  but  it  was  by  virtue  of  the  consent*  of  the  original  lessee 
that  the  sale  could  be  made  by  the  Commissioner/'  It  follows  that  the 
Commissioner  could  only  make  the  sale  by  virtue  of  the  consent  of  the 
lessee,  and,  as  that  consent  was  given  to  a  certain  person,  no  authority 
to  sell  would  arise  by  virtue  of  such  consent  except  to  the  person  to 
whom  the  consent  was  given.  It  wa^  held  in  the  case  last  cited  that, 
under  the  laws  of  1901,  page  292,  school  lands  in  the  absolute  lease 
district  could  not  be  sold  to  an  assignee  of  the  lessee,  but  this  case  is 
governed  by  the  law  of  1897,  and  the  cases  of  Smith  v.  McLain  and 
ToUeson  v.  Bogan  are  applicable  to  it. 

If,  at  the  time  the  transfer  was  made  by  Bush  to  appellant,  she 
could  not  purchase  section  143,  because  she  had  no  title  to  her  home 
section,  and  her  purchase  was  therefore  invalid,  the  transfer  had  no 
effect  whatever  upon  the  lease,  and  it  was  not  subject  to  sale  when  ap- 
pellee applied  to  purchase  it,  and  it  would  not  matter  upon  what  ground 
the  Land  Commissioner  rejected  his  applications,  they  were  properly 
rejected,  and  appellee  has  failed  to  make  out  his  case.  (Gracy  v. 
Hendrix,  93  Texas,  26;  Willoughby  v.  Townsend,  93  Texas,  80.)  As 
said  in  the  last  case :  "But,  as  defendant  in  error  was  plaintiff,  it  was 
necessary  for  him,  in  order  to  maintain  his  action,  to  show  such  com- 
pliance with  the  law  as  entitled  him  to  an  award  of  the  land  at  the 
hands  of  the  Commissioner;  and  the  defect  in  the  title  of  the  plaintiff 
in  error  could  not  help  him." 

The  judgment  of  the  District  Court  is  reversed,  and  judgment  here 
rendered  that  appellee  take  nothing  by  his  suit,  and  that  appellant  re- 
cover all  costs  in  this  behalf  expended  in  this  court  and  the  lower 
court. 

Reversed  and  rendered. 

Writ  of  error  refused. 


Epps  &  Mattox  v.  L.  B.  Hazlewood. 

Decided  October  18,  1905. 

1. — ^Attaohment — Probable  Cause — Seizing  Property  of  Another. 

On  the  issue  of  liability  for  the  seizure  and  conversion  by  virtue  of  an 
attachment  of  the  property  of  a  person  other  than  the  attachment  defendant, 
the  existence  of  probable  cause  for  the  issuance  of  the  attachment  is  foreign  to 
the  question. 


-Malice — Deflnition. 
Any  unlawful  act  done  wilfully  and  purposely  to  the  injury  of  another 
is,  as  against  that  person,  malicious.  It  need  not  imply  malignity  or  even 
corruption  in  the  appropriate  sense  of  these  words.  Any  improper  motive  con- 
stitutes malice  as  the  term  is  used  with  reference  to  a  wrongful  seizure  of 
property  by  virtue  of  an  attachment. 


-Exemplary  Damages — ^Fact  Case. 
Evidence   held   to   warrant  a   judgment   for  exemplary   as   well   as   actual 
damages  against  plaintiffs  in  attachment  and  the  oflUcer  levying  the  writ  upon 
the  property  of  a  person  other  than  the  attachment  defendant  after  notice  of 
the  owner's  claim  tp  the  property. 
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Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  Hon. 
Q.  P.  Webb. 

J.  F.  Holt  and  Smith  &  Beaty,  for  appellant. 

R.  R.  Hazlewood  and  Don  A,  Bliss,  for  appellee. — The  wrongful 
seizure  of  appellee's  property  for  the  debt  of  another,  after  notice  of 
appellee's  ownership,  warranted  the  recovery  of  exemplary  damages. 
Cone  V.  Lewis,  64  Texas,  331 ;  Gross  v.  Hays,  73  Texas,  518 ;  San  An- 
tonio &  A.  P.  Ry.  V.  Kniflfen,  23  S.  W.  Bep.,  457;  Jacobs,  Temheim  & 
Co.  V.  Crum,  62  Texas,  401;  Craddock  v.  Goodwin,  54  Texas,  578; 
Rogers  v.  Ferguson,  36  Texas,  544 ;  Champion  v.  Vincent,  20  Texas, 
812;  Hedgepeth  v.  Robertson,  18  Texas,  858;  Ellis  v.  Stine,  55  S.  W. 
Bep.,  758;  Erie  Tel.  &  Tel.  Co.  v.  Kennedy,  80  Texas,  71. 

NEILL,  Associate  Justice. — The  suit  was  brought  by  appellee 
against  C.  C.  Epps  and  J.  P.  Mattox,  composing  the  firm  of  Epps  & 
Mattox,  and  W.  B.  O'Neal,  as  constable,  and  the  sureties  on  his  official 
bond,  to  recover  damages,  both  actual  and  exemplary,  against  them  for 
the  seizure  and  conversion,  under  the  guise  of  a  writ  of  attachment 
issued  out  of  the  Justice's  Court,  in  favor  of  Epps  &  Mattox  against 
one  G.  W.  Hardy,  of  certain  cotton  owned  by  appellee.  The  case  was 
tried  before  a  jury,  and  the  trial  resulted  in  a  judgment  against  Epps, 
Mattox,  O'Neal  and  the  sureties,  on  the  latter^s  official  bond,  for  the  sum 
of  $320  actual  damages,  as  well  as  in  a  judgment  against  Epps,  Mattox 
and  O'Neal  in  the  sum  of  $100  exemplary  damages. 

The  evidence  is  reasonably  sufficient  to  show  that  the  cotton  in  ques- 
tion was  grown  by  Hardy  on  premises  rented  by  him;  and  prior  to  its 
alleged  seizure  and  conversion  by  defendants  it  had  been  purchased  in 
good  faith  from  him  by  the  appellee,  who  paid,  or  assumed  the  pay- 
ment for  Hardy  of  indebtedness  due  by  Hardy,  equal  to  the  value  of 
said  property;  that  after  such  purchase  the  appellee  informed  Epps, 
Mattox  and  O'Neal  of  his  purchase  of  the  cotton,  and  exhibited  to  them 
a  bill  of  sale  in  writing,  from  Hardy,  conveying  the  property  to  him; 
that  notwithstanding  said  appellants  were  informed,  and  knew  of  ap- 
pellee's ownership  of  the  property,  they  willfully  and  wrongfully,  under 
a  writ  of  attachment  issued  in  favor  of  Epps  &  Mattox  against  Hardy, 
which  they  placed  in  the  hands  of  W.  B.  O'Neal,  as  constable,  seized 
and  converted  said  property,  which  was  of  the  reasonable  value  of 
$320,  to  their  own  use,  thereby  depriving  appellee  of  the  value  thereof, 
and  that  said  seizure  and  conversion  was  malicious,  and  done  with  the 
intention:  to  wrong  and  injure  the  appellee. 

Under  the  first  assignment,  which  complains  of  the  court's  submit- 
ting the  issue  of  exemplary  damages,  appellants'  proposition  is  that 
plaintiff's  petition  was  insufficient  to  enable  him  to  recover  exemplary 
damages  because  il  failed  to  negative  the  existence  of  probable  cause. 
The  only  statement  made  under  this  proposition  is:  "There  was  noth- 
ing in  the  petition  showing  the  ground  on  which  the  attachment  issued 
or  denying  the  existence  of  probable  cause." 

The  existence  of  probable  cause  for  the  issuance  of  the  attachment 
is  wholly  foreign  to  this  case.     For  the  wrong  done  appellee  was  not 
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the  issuance  of  a  writ  of  attachment  by  Epps  &  Mattox  against  Hardy, 
but  the  seizure  and  conversion  of  the  property  of  appellee  under  and  by 
virtue  of  said  writ.  If  the  existence  and  concurrence  of  every  fact 
that  would  authorize  the  issuance  of  the  attachment  by  Epps  &  Mattox 
against  Hardy  had  been  alleged  and  proven,  they  would  constitute  no 
defense  to  the  action  against  appellants  in  seizing  and  converting  an- 
other man's  property  by  virtue  of  said  writ. 

A  writ  of  attachment  only  gives  an  oflBcer  authority  to  seize  the 
property  of  the  person  against  whom  it  is  issued.  And  if  he  seizes 
property  of  any  other  person  than  the  defendant  named  therein  he 
becomes  liable  to  the  same  extent  as  any  other  person  would  by  doing 
such  act  without  legal  process.  He  not  only  renders  himself  liable  as 
a  trespasser  when  he  takes  the  goods  of  a  person  not  named  in  the  writ 
as  defendant,  but  such  taking  is  a  malfeasance  in  ofiBce,  constituting 
a  breach  of  his  bond  given  for  the  faithful  performance  of  the  duties 
of  his  oflSce,  and  therefore  renders  his  sureties  on  such  bond  liable  for 
damages  because  of  the  injury  sustained.  (Shinn  on  Attachments, 
sec.  387;  Freeman  on  Ex.,  sec.  272.) 

The  question  as  to  whether  appellants  acted  maliciously  in  the  seiz- 
ure and  conversion  of  appellee's  property  was  purely  one  of  fact  to  be 
determined  by  the  jury  from  all  of  the  facts  and  circumstances  intro- 
duced in  evidence  upon  such  issue.  And  as  exemplary  damages  were 
pleaded,  and  there  was  evidence  tending  to  show  malice  in  contem- 
plation of  law,  it  was  proper  for  the  court  to  submit  such  issue  to  the 
jury. 

On  this  issue  the  jury  were  Ncorrectly  instructed  by  the  court  "that 
any  unlawful  act,  done  willfully  and  purposely  to  the  injury  of  another, 
is,  as  against  that  person,  malicious.  It  need  not  imply  malignity,  or 
even  corruption,  in  the  appropriate  sense  of  these  words.  Any  im- 
proper motive  constitutes  malice  in  the  sense  it  is  here  used."  After 
thus  explaining  malice,  the  court  correctly  charged  the  law  applicable 
to  the  case  made  by  the  pleadings  and  evidence  upon  the  question  of 
exemplary  damages.  And  the  jury  having  found  in  favor  of  appellee 
on  such  issue,  as  the  evidence  tends  to  support  the  verdict  thereon,  we 
do  not  feel  authorized  to  disturb  it,  not  even  as  against  the  constable, 
O'Neal.  For,  he  having  been  informed  that  the  property  was  not  that 
of  the  defendant  named  in  the  writ  of  attachment,  but  that  it  belonged 
to  appellee,  the  facts  that  plaintiff  in  the  writ  directed  him  to  make 
the  levy,  and  to  that  end  gave  him  an  indemnity  bond,  do  not,  as  a 
matter  of  law,  exonerate  him  from  liability  for  exemplary  damages. 
Notwithstanding  such  facts,  the  question  as  to  whether  he  acted  mali- 
ciously, or  his  unlawful  act  in  seizing  appellee's  property  was  coupled 
with  an  intentional  wrong,  was  a  question  of  fact  to  be  determined  by 
the  jury  from  the  evidence. 

None  of  the  assignments  directed  against  the  charge  of  the  court  is 
well  taken.  It  has  rarely  been  our  pleasure  to  read  a  charge  that  more 
fully,  fairly,  clearly  and  accurately  presents  the  law  on  the  issues  in- 
volved in  a  case  than  does  the  one  under  consideration. 

Our  conclusion  of  fact  disposes  of  the  assignment  which  complains 
of  the  insufiBciency  of  the  evidence  to  support  the  verdict.  The  judg- 
ment is  aflBrmed,  Affirmed. 
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Francis  Bros.  v.  J.  J.  Bobinson  et  al. 

Decided  October  19,  1905. 

Injunotlon — Judgment  for  Lioenie  Tax. 

An  injunction  will  not  lie  to  restrain  the  enforcement  of  a  judgment  for 
a  city  license  tax  on  the  ground  that  the  judgment  was  void  because  the  ordi- 
nance forming  the  basis  of  the  action  was  penal  and  had  never  been  published. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before  Hon. 
B.  W.  Simpson. 

E.  P.  Price,  for  appellants. 

R.  P.  Borough,  for  appellee. — Even  though  the  ordinance  was  not 
published,  as  required  by  law  for  penal  ordinances,  that  fact  could  only 
affect  a  criminal  prosecution,  and,  though  not  published,  it  created  a 
civil  liability  on  the  part  of  appellants  to  the  city  of  Tyler,  and  for  that 
reason  the  judgment  was  not  void,  and  in  a  suit  to  recover  the  amount 
of  the  license  fees  from  appellants  the  issue  of  publication  vel  non  was 
immaterial  and  irrelevant. 

QILL,  Chief  Justice. — The  city  of  Tyler  sued  the  firm  of  Francis 
Bros,  to  recover  $105  as  a  license  tax  due  by  them  under  one  of  the 
city  ordinances.  On  appeal  from  the  Justice  to  the  County  Court  the 
city  recovered  judgment  for  $38.  The  defendants  did  not  appeal  from 
that  judgment.  Thereupon  execution  was  issued  and  levied  on  a  mule 
belonging  to  Francis  Bros.  They  brought  suit  to  enjoin  the  sale  and 
avoid  the  levy  on  the  ground  that  the  ordinance  forming  the  basis  of 
the  city's  suit  was  penal  in  its  nature,  had  never  been  published,  and 
that  the  judgment  was  therefore  void.  A  temporary  injunction  was  is- 
sued, which,  on  final  hearing,  was  dissolved,  and  Francis  Bros,  have 
appealed. 

They  still  insist  on  the  right  to  injunction  for  the  reason  stated 
above.  We  are  of  opinion  the  judgment  on  which  the  execution  issued 
was  not  void,  and  that  the  court  did  not  err  in  refusing  to  enjoin  the 
sale.    The  judgment  is  affirmed. 

Afp,rmed. 


Luther  Steusoff  v.  Hugh  Jackson. 

Decided  October  10,   1905. 

1. — Boundary — Call  for  TTninarked  Line. 

It  is  not  true  without  exception  that  a  call  for  an  unmarked  line  will  not 
extend  a  call  for  course  and  distance,  since  where  the  unmarked  line  called 
for  is  also  the  line  of  another  survey,  it  may  under  oertain  conditions  be  given 
the  dignity  of  an  artificial  object. 


-Presmmption. 

Where  there  is  no  evidence  as  to  how  the  survey  waa  made,  the  presump- 
tion will  be  indulged  that  the  surveyor  ran  out  the  lines  of  the  adjoining 
surveys  called  for  by  him. 
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8. — Same — ^Marked  Line. 

A  line  marked  at  the  beginning  and  the  end  or  along  its  course  comes 
within  the  definition  of  a  marked  line. 

4. — Same — Calls  for  Adjoining  Surreys,  Course  and  Distance. 

Case  presented  where  calls  for  adjoining  surveys  are  held  to  prevail  over 
course  and  distance. 

E.  B.  PicJcettj  Jr.,  for  appellant. — The  law  presumes  that  the  sur- 
veyor actually  goes  on  the  ground,  and,  in  fact,  measures  the  land,  and 
where  a  party  seeks  to  extend  the  boundaries  of  a  survey  beyond  its 
apparent  calls,  and  so  as  to  contain  an  excess  in  acreage,  he  must  show 
that  the  surveyor  actually  surveyed  the  same,  and,  in  fact,  located  the 
lines  where  he  contends  they  extend  to.  Stafford  v.  King,  30  Texas. 
257 ;  Gerald  v.  Freeman,  68  Texas,  203 ;  Robertson  v.  Mooney,  1  Texas 
Civ.  App.,  379;  Williams  v.  Winslow,  84  Texas,  377;  Fagan^.  Stoner, 
67  Texas,  288. 

C.  F.  Stevens  and  0.  P.  Dougherty,  for  appellee. — ^Where  the  calls 
for  a  survey  call  for  the  unmarked  lines  of  an  adjacent  survey,  and 
when  from  the  other  calls  of  such  adjacent  survey  the  position  of  such 
unmarked  lines  can  be  ascertained  with  accuracy,  the  unmarked  lines 
will  be  given  the  dignity  of  an  artificial  object,  and  in  case  of  con- 
flicting calls  will  prevail  over  course  and  distance.  Maddox  v.  Fenner, 
79  Texas,  279;  Coleman  Co.  v.  Stewart,  65  S.  W.  Bep.,  383;  Piatt  v. 
Vamillion,  99  Fed.  Bep.,  364;  Wagner  v.  Daniels,  4  Texas  Civ.  App., 
354;  Wagner  v.  Daniels,  18  Texas  Civ.  App.,  235;  Angle  v.  Young,  25 
S.  W.  Bep.,  798;  White  v.  Blumm,  99  Fed.  Bep.,  276. 

QILL,  Chief  Justice. — This  is  a  boundary  suit,  and  the  judgment 
of  the  trial  court,  sitting  without  a  jury,  was  at  the  last  term  affirmed 
by  this  court  without  written  opinion.  It  is  necessary,  therefore,  to  a 
proper  understanding  of  what  will  be  written  upon  this  motion,  that 
we  state,  at  least  in  a  general  way,  the  nature  of  the  controversy,  and 
the  facts  which  present  the  questions. 

The  appellee  brought  this  suit  against  the  appellant  in  trespass  to 
try  title  to  recover  about  820  acres  of  land  alleged  to  be  a  part  of  the 
original  Silas  Smith  league.  Appellant  defended  on  the  ground  that 
it  was  not  included  within  the  Smith  boundaries,  but  was  vacant  land 
at  the  time  he  applied  to  purchase  it  from  the  State. 

The  land  in  controversy  lies  immediately  east  of  the  east  line  of  the 
T.  D.  Yoakum  survey,  and  the  validity  of  defendant's  claim  depends 
on  whether  the  Smith  field  notes  shall  stop  at  the  distance  called  for 
therein  from  the  Spinks  northeast  comer,  west  toward  the  Yoakum,  or 
whether  the  call  for  the  Yoakum  east  line,  as  the  western  boundary  of 
the  Silas  Smith,  should  prevail  over  course  and  distance.  The  follow- 
ing rough  sketch,  though  not  drawn  to  scale,  will  serve  to  indicate  the 
situation:     (The  crosses  indicate  well-marked  corners.) 
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The  original  field  notes  of  the  Silas  Smith,  dated  June  9,  1840,  are 
as  follows:  "Survey  for  Silas  Smith  of  19,677,657  10-100  square  varas 
of  land,  situated  on  the  headwaters  of  Turtle  Bayou,  east  of  and  ad- 
joining James  McFadden's  and  B.  Spinks'  surveys,  west  of  and  ad- 
joining Levy  Barrow's  survey,  being  a  part  of  the  quantity  of  land  to 
which  he  is  entitled  by  virtue  of  certificate  number  65,  issued  by  the 
Board  of  Land  Commissioners  for  the  county  of  Liberty ;  beginning  on 
James  McFadden's  east  boundary,  1,250  varas  from  his  southeast  cor- 
ner, and  where  Weaver's  north  boundary  intersects  said  line,  a  stake 
from  which  a  pine  6  in.  diam.  mkd.  *X'  brs.  N.  58  W.  2  7-10  vrs.  dis. ; 
thence  N.  1  W.  with  said  line  at  440  vrs.,  branch  3  vrs.  wide,  course 
S.  20  W.,  at  1,750  vrs.  McFadden's  northeast  comer;  th.ence  S.  89  W. 
with  his  north  boundary  1,123  vrs.  to  Spinks'  southeast  comer;  thence 
N.  1  W.  with  said  Spinks'  east  boundary  2,500  vrs.  to  his  northeast 
comer;  thence  S.  89  W.  with  his  north  boundary  at  760  vrs.,  branch 
2  vrs.  wide,  course  S.,  at  1,480  vrs.  prairie,  at  1,610  vrs.  T.  D.  Yoacum's 
southeast  comer;  thence  N.  1  W.  with  said  Yocum's  east  boundary 
1,960  vrs.  to  his  northeast  corner;  thence  N.  89  E.  with  the  south 
boundary  of  Mary  Hawley's  survey  232  vrs.  to  her  southeast  corner; 
thence  N.  1  W.  with  her  east  boundary  372  vrs.,  mound  and  post; 
thence  east  at  225  vrs.  timber,  at  270  vrs.,  a  branch  2  vrs.  wide,  course 
south,  at  2,370  vrs.  prairie  and  road,  at  4,035  vrs.  mound  and  stake; 
thence  south  at  940  vrs.  island  of  timber,  at  1,280  vrs.  road,  at  1,490 
vrs.  timber,  at  1,808  vrs.  Levy  Barrow's  northwest  corner  on  the  south 
bank  of  the  bayou,  3  vrs.  wide,  course  south,  at  6,011  vrs.  said  Barrow's 
southwest  corner;  thence  east  with  its  south  boundary,  at  2,340  vrs. 
prairie,  at  2,470  road,  at  2,505  vrs.  corner,  stake  from  which  a  water- 
oak  18  in.  diam.  mkd.  'X'  brs.  south  55  W.  dis.  6  7-10  vrs.,  and  another 
of  the  same  kind  20  in.  diam.  mkd.  *SS'  brs.  S.  61  W.  dis.  72  vrs.; 
thence  south  450  vrs.  comer,  stake  on  the  north  boundary  of  Weaver's 
survey,  5  vrs.  west  of  the  previous  road  mentioned,  leading  to  Annu- 
huac,  from  which  a  water-oak  15  in.  diam.  mkd.  *SS'  brs.  S.  dis.  4  2-10 
vrs.,  and  a  water-oak  18  in.  diam.  mkd.  'X'  brs.  S.  38  W.  11  3-10  vrs. 
dis.;  thence  S.  89  W.  with  said  Weaver's  survey,  3,895  vrs.  to  the  be- 
ginning corner,  four  labors  of  this  survey  arable  land,  the  remainder 
pasture." 

The  McFadden,  Spinks  and  Yoakum  surveys  were  all  based  on  Trin- 
ity River,  and  extended  eastwardly  from  its  east  bank.  As  indicated 
by  the  field  notes  of  these  various  surveys,  they  all  had  well-marked  and 
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well-identified  comers  on  the  river  for  both  the  north  and  south  lines 
of  each.  The  Eobert  Whitlock  had  not  only  two  well-marked  western 
corners,  but  its  southeast  corner  was  well-marked  by  a  black-jack,  which 
was  shown  to  be  yet  standing. 

The  Hawley  (or  May  field)  survey  began  at  a  well-marked  comer  on 
the  north  line  of  the  Yoakum ;  thence  ran  easterly  with  Yoakum's  north 
line  8,030  varas  to  mound  and  post  in  prairie;  thence  north  810  varas 
to  southeast  comer  of  Whitlock;  thence  west  with  Whitlock's  south 
line  to  the  Whitlock  southwest  comer;  thence  south  810  varas  to  the 
place  of  beginning.  It  thus  appears  that,  by  reason  of  the  marked 
comers  of  the  W^hitlock,  and  its  own  marked  starting  point,  three  of 
its  comers  were  marked,  and  the  fourth,  or  southeast  corner,  by  force 
of  the  calls,  must  have  been  as  far  east  as  the  marked  southeast  comer 
of  the  Whitlock.  The  Hawley  south  line  was  fixed  by  its  own  marked 
southwest  corner  and  the  northwest  marked  corner  of  the  YoaTcum. 

There  is  no  controversy  as  to  the  location  of  the  eastern  lines  and 
comers  of  the  McFadden,  Spinks,  Yoakum,  Hawley  or  Whitlock.  The 
east  line  of  the  Yoakum  is  not  mentioned  in  its  field  notes  as  a  marked 
line.  There  is  testimony,  however,  to  the  effect  that  there  is  an  old 
marked  tree  on  its  east  line.  The  Barrow,  the  Weaver,  the  McFadden, 
the  Spinks,  the  Yoakum,  the  Hawley  and  the  Whitlock  surveys  are 
older  than  the  Silas  Smith,  and  the  field  notes  of  the  latter  indicate  in 
many  ways  a  general  purpose  to  cover  the  peculiarly  shaped  space  be- 
tween the  surveys  called  for.  Each  of  the  older  surveys  is  mentioned 
as  a  part  of  its  boundary.  The  Smith  field  notes,  starting  at  a  fixed 
comer  on  the  east  line  of  the  McFadden,  follow  with  general  accuracy 
the  configuration  of  the  western  surveys  until  we  reach  the  call  for 
distance  from  the  Spinks  northeast  comer  to  the  Yoakum  east  line. 
The  distance  by  actual  measurement  is  greater  by  2,055  varas  than  that 
called  for.  (The  land  in  controversy  is  a  strip  of  this  width  lying  east 
of  the  east  line  of  the  Yoakum,  and  contains  over  800  acres.)  The  calls 
then  proceed  to  follow  with  general  accuracy  the  southeast  comer  and 
the  east  line  of  the  Hawley,  and  finally  reaching  the  Barrow  and  the 
W^eaver,  cover  a  portion  of  the  narrow  strip  between  the  two  last-named 
surveys. 

Appellant  contends  that  the  east  line  of  the  Yoakum  is  an  unmarked 
line,  and  that  in  no  case  can  the  call  for  an  unmarked  line  overcome 
or  extend  the  call  for  course  and  distance.  To  our  minds  there  is  more 
than  one  answer  to  appellant's  proposition.  In  the  first  place,  it  is  not 
true,  without  exception,  that  a  call  for  an  unmarked  line  will  not  ex- 
tend a  call  for  course  and  distance.  In  Maddox  v.  Fenner  (79  Texas, 
291)  it  is  said:  "When  unmarked  lines  of  adjacent  surveys  are  called 
for,  and  when  from  other  calls  of  such  adjacent  surveys  the  position 
of  such  unmarked  lines  can  be  ascertained  with  accuracy,  and  when,  in 
the  absence  of  all  evidence  as  to  how  the  survey  was  actually  made, 
there  arises  a  question  as  to  whether  course  or  distance,  or  the  unmarked 
line  of  another  survey  shall  prevail,  we  see  no  good  reason  why  the  sur- 
vey line  should  not  be  given  the  dignity  of  an  'artificial  object,'  and  pre- 
vail over  course  and  distance." 

Another  principle  laid  down  in  that  case  is  that,  where  there  is  no 
evidence  as  to  how  the  survey  was  made,  the  presumption  will  be  in- 
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dulged  that  the  surveyor  ran  out  the  lines  of  the  adjoining  surveys 
called  for.  The  case  was  followed  and  these  rules  applied  in  Coleman 
V.  Stewart  (65  S.  W.  Rep.,  383),  Wagner  v.  Daniels  (4  Texas  Civ. 
App.,  354,  and  18  Texas  Civ.  App.,  235),  Groesbeek  v.  Harris  (82 
Texas,  411),  Angle  v.  Young  (25  S.  W.  Rep.,  798). 

We  find  the  reasons  for  the  application  of  these  rules  to  this  case 
stronger  than  in  any  case  cited.  In  the  first  place,  there  is  the  general 
manifest  intention  to  include  the  vacancy  between  the  surveys  named. 
This  is  made  more  evident  when  it  is  considered  that  the  surveyor 
called  for  every  angle  and  offset?  in  any  adjacent  survey,  thus  showing 
a  familiarity  with  their  lines  and  strengthening  the  presumption  that 
he  actually  ran  them  out.  It  has  already  been  indicated  that  the  east 
line  of  the  Yoakum  could  be  located  with  absolute  accuracy,  and  its 
true  location  was  not  disputed  in  this  case.  If  it  can  now  be  so  defi- 
nitely ascertained  as  to  preclude  dispute,  it  is  likely  that  sixty-five 
years  ago  it  was  even  more  easily  and  certainly  defined.  But  to  the 
same  point  must  be  mentioned  the  force  of  the  call  for  the  southeast 
corner  and  the  east  line  of  the  Hawley.  If  it  be  conceded  that  the  Haw- 
ley  southeast  corner  was  unmarked,  it  can  not  be  questioned  that  the 
location  of  its  eastern  boundary  was  definitely  established,  for  it  ran 
as  an  extension  of  the  well-marked  eastern  boundary  of  the  Whitlock. 
Indeed,  it  may  well  be  said  that  the  Hawley  southeast  comer  could  be 
located  with  mathematical  and  geometric  accuracy,  for  the  south  line 
ran  a  certain  course  easterly  from  the  marked  beginning  corner,  and  ib? 
east  line  ran  at  right  angles  south  from  the  marked  southeast  corner 
of  the  Whitlock.  The  intersection  of  these  two  lines  would  necessarily 
be  the  southeast  corner  of  the  Hawley,  distance  to  the  contrary  not- 
withstanding, for  the  survey  must  close. 

Now,  the  Silas  Smith  called  to  tie  onto  the  Hawley  as  distinctly  as 
for  any  other  survey  on  the  map,  and  made  a  part  of  its  south  and  east 
line  a  part  of  its  boundary.  So,  if  the  calls  are  reversed,  and  the  Smith 
north  line  carried  to  the  Hawley  east  line  and  southeast  corner,  thence 
following  the  calls  for  course  and  distance,  the  Yoakum  east  line  is 
necessarily  reached,  and  the  closing  call  would  be  extended  simply  to 
close  the  survey.  A  reference  to  the  map  will  illustrate  the  force  of 
this  view,  hence  we  do  not  enlarge  upon  it. 

We  have  no  question  but  that  a  line  marked  at  the  beginning  and 
the  end,  or  along  its  course,  comes  within  the  definition  of  a  marked 
line,  and  the  rule  appellants  invoke  never  contemplated  that,  in  order 
for  a  call  for  a  line  to  overcome  a  call  for  course  and  distance,  the  very 
point  at  which  the  line  called  for  is  intersected  by  the  projected  line 
must  be  marked  or  indicated  by  some  natural  or  artificial  object.  It 
is  enough  if,  from  a  named  and  marked  object  intended  to  identify  the 
line,  the  call  for  course  will  locate  it. 

The  theory  is  not  that,  when  the  surveyor  arrived  at  the  point  of 
contact,  he  actually  saw  at  that  point  the  marked  line,  but  that,  run- 
ning it  out  from  knoAMi  and  marked  objects  on  the  line  itself,  he  was 
able  to  conclude  with  certainty  that  the  point  of  supposed  contact  was 
the  line  called  for.  To  all  this  is  added  the  force  of  the  facts  that 
the  county  maps  in  use  in  that  county  have  all  indicated  the  east 
boundary  of  the  Yoakum  as  the  west  boundary  of  the  Smith.     The 
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maps  in  the  General  Ijand  Office  since  the  date  of  the  original  survey 
have  indicated  the  same  state  of  affairs  and  suggested  no  vacancy. 

The  appellee  claims  under  the  original  Silas  Smith  grant.  The  ap- 
pellant claims  under  a  recent  location  made  upon  the  theory  that  there 
is  a  vacancy.  Under  the  circumstances,  and  after  the  lapse  of  sixty- 
five  years,  we  think  either  he,  or  the  State  from  which  he  purchased, 
might  well  be  required  to  do  more  than  show  a  mere  probability  that 
the  original  surveyor  made  a  mistake  as  to  the  location  of  the  east 
line  of  the  Yoakum  rather  than  in  his  call  for  distance. 

As  against  all  this,  and  the  fact  that  the  Silas  Smith  is  tied  onto 
the  Hawley  east  line,  the  appellants  have  shown  that  the  original  sur- 
veyor called  at  certain  intervals  for  a  little  stream,  described  as  a 
small  branch  three  varas  wide,  and  that,  if  appellants'  theory  of  the 
case  is  followed,  this  branch  is  yet  found  at  the  distances  called  for  in 
the  field  notes.  Standing  alone,  there  is  a  good  deal  of  force  in  the 
fact,  but  one  witness  testified  that  at  practically  the  same  distance 
from  the  Hawley  east  line  as  that  called  for  in  the  field  notes  there  was 
a  marked  depression  indicating  that  it  had,  in  years  past,  been  a  ravine 
or  watercourse. 

We  are  of  opinion  there  is  ample  evidence  to  sustain  the  judgment 
of  the  trial  court.    The  motion  is  therefore  overruled. 

Affirmed. 


H.  Masterson  v.  Theodore  Kelleb. 

Decided  October  19,  1905. 

1. — Oamithment — Judgment  Karked  SatitiLed. 

A  judgment  marked  satiBfied  by  an  official  entry,  true  at  the  time  and 
authorized  by  an  execution  thereon  duly  returned  satisfied,  was  not  prima  facie 
enforcible  and  could  not  support  a  writ  of  garnishment  under  the  statute  au- 
thorizing the  issuance  of  such  a  writ  without  bond  where  plaintiff  has  judg- 
ment.    Rev.  Stats.,  arts.  217,  218. 

S. — Same — Subsequent  Setting  Ailde  of  Satitfaotlon. 

The  writ  being  unauthorized  and  invalid  when  issued,  a  subsequent  set- 
ting aside  of  the  satisfaction  of  the  judgment  did  not  render  it  valid. 

Appeal  from  the  County  Court  of  Harris.  Tried  below  before  Hon. 
Blake  Dupree. 

Elliott  Cage  and  Masterson  &  Masterson,  for  appellant. 

A.  R.  £  W.  P.  Hamblen,  for  appellee. 

GILL,  Chief  Justice. — Theodore  Keller  sued  John  Murphy  in  the 
Justice  Court  and  obtained  a  judgment  therein  against  him  for  $246, 
including  interest.  Upon  that  judgment  Keller  procured  an  execution, 
and  had  it  levied  by  the  sheriff  upon  certain  cattle  as  the  property  of 
John  Murphy.  Pursuant  to  the  levy  the  cattle  were  sold,  and  were 
bought  in  by  a  third  party.  The  purchase  money  was  in  an  amount 
sufBcient  to  discharge  the  execution.    It  was  paid  over  to  Keller,  the 
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execution  returned  by  the  sheriff  endorsed  "satisfied  in  full/'  and  the 
judgment  on  the  docket  of  the  justice  was  endorsed  "satisfied."  There- 
after John  Murphy,  as  next  friend  of  his  two  minor  sons,  sued  Keller 
for  the  value  of  the  cattle  levied  on  and  sold,  alleging  ownership  there- 
of in  the  minors.  Keller  was  cast  in  this  suit  for  a  larger  sum  than  he 
received  in  satisfaction  of  his  execution,  and  upon  final  affirmance  of 
the  judgment  Keller  paid  it  in  full.  John  Murphy  was  not  a  party  to 
that  suit  in  his  individual  capacity.  Thereupon  Keller  procured  a 
garnishment  to  be  issued  upon  his  judgment  against  Murphy  and  served 
upon  the  Gulf,  Colorado  &  Santa  Fe  Bailway  Company,  alleging  that 
the  company  was  indebted  to  Murphy,  and  containing  the  other  mate- 
rial allegations  prescribed  by  the  statute  for  the  issuance  of  writs  of 
garnishment  upon  judgments. 

The  plaintiff  in  garnishment  did  not  ask  that  Murphy  be  made  a 
party  to  the  proceeding,  and  did  not  set  out  the  condition  of  the  judg- 
ment as  to  the  endorsement  of  satisfaction  on  it  and  the  execution, 
nor  was  there  any  prayer  that  those  endorsements  be  set  aside  and  the 
judgment  revived.  After  the  issuance  and  service  of  the  garnishment, 
and  while  the  judgment  stood  upon  the  justice  docket  with  the  evi- 
dences of  full  satisfaction  and  discharge,  as  above  set  oyt,  and  before 
any  motion  or  proceeding  had  been  instituted  to  have  the  official  en- 
tries of  satisfaction  set  aside  and  the  judgment  reinstated  and  revived, 
H.  Masterson,  for  a  valuable  consideration,  took  an  assignm^t  of  the 
debt  due  to  Murphy  by  the  railway  company.  It  is  not  made  to  appear 
by  this  record  whether  Masterson  knew,  at  the  date  of  the  assignment, 
that  Keller  had  at  the  suit  of  the  minors  been  compelled  to  surrender 
the  fruits  of  his  execution  sale,  but  if  the  garnishment  proceeding  was 
valid  it  bound  him  in  any  event,  and  this  is  immaterial.  John  Murphy 
was  made  a  party,  on  the  prayer  of  the  railway  company  in  its  answer, 
and  also  intervened  as  next  friend  of  his  minor  sons. 

Upon  this  state  of  facts  Masterson  intervened,  and  both  he  and  the 
railway  company  made  the  point  that  the  judgment,  as  it  stood  upon 
the  justice  docket  at  the  date  of  the  application  for  and  issuance  of 
the  writ  of  garnishment,  was  insufficient  to  support  the  proceeding, 
and  was  insufficient  to  support  any  further  process  thereon  until,  in  a 
direct  proceeding  brought  against  Murphy  for  that  purpose,  the  justice 
had  adjudged  that  the  judgment  was  not  satisfied,  and  had  set  aside 
the  return  and  endorsement  to  that  effect.  After  the  application  for 
and  issuance  and  service  of  the  garnishment  (but  also  after  the  date  of 
the  assignment),  Keller  made  a  motion  before  the  justice  setting  up 
the  facts,  and  procured  an  order  annulling  the  entries  of  satisfaction 
and  reinstating  or  reviving  the  judgment,  and  this  fact,  and  the  facts 
which  authorized  it,  was  set  up  in  a  replication  filed  by  Keller  in  the 
garnishment  suit.  Upon  this  state  of  facts  the  court  sustained  the 
garnishment  and  rendered  judgment  against  the  garnishee  and  Mas- 
terson accordingly.  From  that  judgment  Masterson  has  appealed,  and 
here  reiterates  the  points  made  in  the  court  below. 

We  are  of  opinion  the  judgment  of  the  trial  court  was  erroneous. 
Article  217  of  the  Bevised  Statutes  provides,  in  substance,  that  a  plain- 
tiff may  have  his  writ  of  garnishment:  1.  Where  an  original  attach- 
ment has  issued  in  the  same  cause  in  conformity  to  the  statutory  re- 
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quirements  governing  the  right  to  and  issuance  of  that  writ.  2.  Where 
the  plaintiff  sues  for  a  debt  and  makes  affidavit  that  such  debt  is  past 
due  and  unpaid;  that  the  defendant  has  not,  within  plaintiff's  knowl- 
edge, property,  etc.,  .  .  .  sufficient  to  satisfy  such  debt,  and  that  the 
garnishment  applied  for  is  not  sued  out  to  injure  either  the  defendant 
or  garnishee.  3.  Where  the  plaintiff  has  a  judgment  and  makes  affi- 
davit that  the  defendant  has  not,  within  his  knowledge,  property  in 
bis  possession  within  this  State  subject  to  execution  sufficient  to  satisfy 
such  judgment. 

By  article  218,  Bevised  Statutes,  it  is  provided  that,  where  the  basis 
for  the  garnishment  is  an  attachment  or  judgment,  no  bond  shall  be 
required  of  the  applicant,  but  where  the  writ  is  applied  for  under  the 
second  subdivision  of  article  217,  supra,  a  bond  must  be  given,  and  the 
requisites  of  the  bond  are  prescribed.  It  thus  appears  that,  where  the 
writ  is  applied  for  under  a  judgment,  the  validity  of  the  debt  is  not  re- 
quired to  be  established  by  affidavit.  There  being  a  judgment,  and  the 
writ  being  returnable  to  the  court  in  which  the  judgment  was  rendered, 
the  validity  of  the  demand  is  taken  as  established.  For  a  like  reason 
the  applicant  is  not  required  to  execute  a  bond,  nor  to  swear  that  no 
injury  is  intended.  Injury  could  result  only  in  case  the  debt  was  not 
existent.  Hence,  also,  no  bond  is  required  where  attachment  has  is- 
sued, for  the  plaintiff  has  executed  a  bond  in  the  attachment  proceed- 
ing. 

It  thus  being  true  that  certain  advantages  accrue  to  plaintiff  and 
certain  protection  is  lost  to  the  defendant  where  the  proceeding  is 
upon  a  judgment,  it  becomes  iipportant  that  the  judgment  upon  the 
face  of  the  record  should  be  of  such  a  nature  at  the  date  of  the  applica- 
tion as  to  furnish  the  facts  and  reasons  which  satisfy  the  statute.  That 
is  to  say,  it  must  fill  the  definition  of  the  word  judgment.  A  judgment 
actually  satisfied  is  in  this  sense  no  longer  a  judgment,  for  it  is  func* 
iu8  officio.  Neither  would  a  judgment  lacking  the  elements  of  finality 
satisfy  the  definition,  for  in  such  case  something  would  remain  to  be 
determined.  For  a  like  reason  a  judgment  marked  "satisfied,"  by  an 
official  entry  true  at  the  time,  duly  authorized,  and  duly  made,  and 
evidenced  by  an  execution  duly  returned  satisfied  by  an  official  entry 
true  at  the  time,  legally  authorized  and  duly  made,  would  not  satisfy 
the  requirement,  because  such  a  judgment  is  not  prima  facie  enforcible. 
The  facts  which  authorize  the  setting  aside  of  the  entry  of  satisfaction 
exist  extraneous  of  the  record,  and  can  be  made  to  appear  only  in  a 
proceeding  fitly  brought  for  that  purpose,  and  wherein  the  judgment 
defendant  must  be  made  a  party.  This  is  necessarily  true,  because, 
whether  the  facts  justify  the  setting  aside  of  the  satisfaction  and  the 
further  enforcement  of  the  judgment  is,  in  a  case  of  this  sort,  a  mat- 
ter in  which  the  defendant  may  be  vitally  concerned,  and  about  which 
there  may  be  sharp  and  extended  litigation. 

According  to  the  weight,  both  of  reason  and  authority,  whenever  a 
judgment  is  satisfied  by  an  execution  duly  and  truthfully  returned, 
showing  levy  and  sale  in  full  of  the  judgment,  no  execution  or  other 
process  can  be  issued  thereon  until,  by  a  proceeding  duly  had  for  the 
purpose,  the  satisfaction  is  set  aside  upon  a  showing  of  the  facts  au- 
thorizing it.     (1  Freeman  on  Executions,  137,  138.)     According  to 
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Mr.  Freeman,  such  a  state  of  facts  gives  to  the  plaintifif  in  judgment 
the  right  to  have  the  satisfaction  set  aside,  but  he  states  that  it  is  the 
unifonn  practice  to  do  this  by  motion.  He  also  treats  it  as  a  right 
to  be  judicially  determined  in  a  proceeding  brought  for  the  purpose, 
and  mentions  the  importance  of  the  rights  which  may  rest  upon  the 
determination  of  such  a  controversy.  He  says  further,  after  quoting 
a  Kentucky  case  apparently  contra :  "But  no  doubt  the  better  opinion 
is  that,  when  a  judgment  appears  to  be  satisfied  pf  record,. this  satis- 
faction ought  to  be  vacated  before  anything  further  is  done  under  the 
judgment.'^  He  also  points  out  the  distinction  between  those  cases  in 
which,  for  good  reason,  the  levy  is  not  consummated  by  a  sale  and  cases 
like  the  one  at  bar  (Id.,  p.  139).  (Poor  v.  Deaver,  1  Ired.,  391,  and 
Hughes  V.  Streeter,  76  Am.  Dec.,  777,  cited  by  Mr.  Freeman,  are  di- 
rectly in  point.) 

In  Poor's  case,  supra,  it  is  held  by  the  Supreme  Court  of  North 
Carolina  that  whenever,  in  pursuance  of  a  sale  under  execution,  a  judg- 
ment is  oflScially  marked  "satisfied,'^  it  requires  the  exercise  of  a  judi- 
cial power  to  set  aside  the  satisfaction  and  revive  the  judgment,  and 
that,  until  this  is  done,  it  will  not  support  further  process.  In  Hughes 
V.  Streeter  (76  Am.  Dec,  777) — an  Illinois  case — it  was  held  that, 
under  such  a  state  of  facts,  the  clerk  can  not  issue  another  execution 
until  the  satisfaction  is  vacated  and  execution  awarded  by  order  of  the 
court.  It  is  there  said  the  clerk's  duties  are  ministerial,  but  vacating 
an  entry  of  the  satisfaction  of  a  judgment  is  a  judicial  act. 

In  Streeter's  case  the  court  discusses  Bank  v.  Markley  (1  Dana,  373) 
— cited  by  Mr.  Freeman  as  holding  the  contrary  doctrine — and  the 
comment  is  made  that  it  stands  solitary  and  alone  upon  the  point  de- 
cided. The  court  adds:  "The  exercise  alone  of  judicial  power,  equal 
to  that  which  first  made  the  decision,  can  impart  this  new  life  to  a  judg- 
ment which  has  once  been  satisfied  by  an  officer  or  person  clothed  with 
authority  to  make  the  entry.''  The  rule  is  recognized  by  the  Ohio 
courts.  (Wilson  v.  Still  well,  14  Ohio  St.,  467.)  The  rule  also  obtains 
in  Missouri  (Laughlin  v.  Wilder,  8  Mo.,  367)  and  in  Alabama.  (See 
Michael  v.  Bank,  12  Ala.,  496.) 

As  applied  to  the  question  of  garnishment  another  reason  for  the 
rule  becomes  apparent.  Take  this  case.  The  funds  due  Murphy  are 
arrested  in  the  hands  of  his  debtor  by  a  garnishment  predicated  upon 
a  judgment  marked  in  the  most  solemn  way  as  satisfied  and  discharged. 
The  truth  of  these  entries  are  not  referred  to  or  questioned  in  the  ap- 
plication for  garnishment,  and  were  not  then  assailed  by  motion  in  the 
main  case.  Ought  Murphy's  funds  to  be  thus  impounded  when  the 
truth  of  the  entries  is  not  questioned  and  he  is  not  made  a  party? 
Does  it  not  amount  to  an  impounding  of  his  funds  in  an  ex  parte  pro- 
ceeding, the  right  to  them  on  the  part  of  plaintiff  never  having  been 
adjudicated  ? 

In  this  case  the  issuance  of  the  writ  by  the  justice  was  a  ministerial 
act  such  as  falls  to  the  clerk  in  courts  of  record.  His  judicial  poMcrs 
had  not  been  called  into  exercise  by  a  motion  setting  up  the  facts 
which  authorized  a  change  in  the  aspect  of  the  judgment  as  it  stood 
upon  the  record.  The  judgment  as  it  stood  was  incapable  of  enforce- 
ment as  a  judgment  without  further  judicial  order  entered  after  due 
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notice  to  the  defendant.  The  authorities  cited^  which  arose  upon  exe- 
cution for  reason  given  above,  apply  with  peculiar  force  to  writs  of 
garnishment  sued  out  under  the  third  subdivision  of  article  217  of  our 
statute. 

To  the  complaint  of  appellees,  that  the  rule  we  announce  would  deny 
them  the  garnishment  until  the  motion  was  determined,  and  thus  en- 
able the  defendant  to  assign  the  fund  and  escape  payment,  we  make 
the  obvious  reply  that,  under  the  second  subdivision  of  the  same  stat- 
ute they  might,  in  a  suit  against  Murphy  to  set  aside  the  satisfac- 
tion and  revive  the  judgment,  and  upon  proper  allegation,  affidavit  and 
bond,  have  had  their  garnishment.  If  the  writ  was  unauthorized  and  in- 
valid when  issued,  no  subsequent  act  of  plaintiff  would  render  it  valid. 
Hence,  the  subsequent  setting  aside  of  the  entry  of  satisfaction  did  not 
give  life  to  the  void  writ. 

For  the  reasons  given  the  judgment  of  the  trial  court,  insofar  as  it 
affects  Masterson,  is  reversed,  and,  the  facts  being  undisputed,  judg- 
ment is  here  rendered  in  his  favor. 

Reversed  and  rendered. 


W.  T.  Thomas  v.  Tucker,  Zeve  &  Company. 

Decided  October  19,  1905. 

1.— Landlord's  Lien — Bnppllei— Paitnraffe. 

Where  a  rent  contract  included  the  pasturage  of  work  stock  owned  and 
used  by  the  tenant  in  cultivating  the  leased  farm  and  of  cows  from  which  he 
obtained  milk  for  his  family  during  the  tenancy,  the  pasturage  came  luider 
the  head  of  supplies  for  which  the  statute  gives  a  landlord's  lien. 

8. — Same — Conversion  of  Crop. 

The  appropriation  by  a  member  of  a  firm  to  its  use  of  cotton  raised  by 
a  tenant  on  a  leased  farm,  and  within  30  days  after  it  had,  without  the  land- 
lord's consent,  been  removed  from  the  leased  premises,  renders  the  Arm  liable 
for  the  landlord's  lien  claim  in  an  amount  not  exceeding  the  value  of  the  cotton. 

Appeal  from  the  District  Court  of  San  Augustine.    Tried  below  be- 
fore Hon.  Tom  C.  Davis. 

W.  T.  Davis  and  C.  L.  Foster,  for  appellant. 

PLEASANTS,  Associate  Justice. — Appellant  brought  this  suit  in 
a  Justice  Court  of  San  Augustine  County  against  his  tenant,  J.  C.  Na- 
tions, upon  an  account  for  rents,  supplies  and  advances,  and  against 
appellees  for  the  conversion  of  two  bales  of  cotton  upon  which  he 
claimed  a  landlord's  lien  to  secure  the  payment  of  said  account.  A 
trial  in  the  Justice  Court  resulted  in  a  judgment  in  favor  of  appellant 
against  all  of  the  defendants  for  the  full  amount  of  his  claim.  From 
this  judgment  Tucker,  Zeve  &  Co.  appealed  to  the  District  Court,  and 
upon  a  trial  de  novo  therein  a  like  judgment  was  again  rendered  against 
them.  From  this  judgment  they  prosecuted  an  appeal  to  this  court, 
and  at  a  former  term  we  reversed  and  remanded  the  cause  for  a  new 
Vol.  XL.  Civil— 22. 
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trial.  (Vide  9  Texas  Ct.  Rep.,  962.)  Upon  the  trial  in  the  District 
Court,  from  which  this  appeal  is  prosecuted,  appellant  recovered  a 
judgment  against  appellees  in  the  sum  of  $6. 

The  account  against  Nations,  upon  which  the  suit  was  brought,  is  aa 
follows: 

"J.  C.  Nation,  in  Account  with  W.  T.  Thomas,  for  the  year  1902. 
March  1.     To  1  John  Deer  Plow   $  9.75 

"  1/2  bu.  Meal 50 

Feb.  "  10  yds.  Calico 60 

Aug.  "  Cash 30.00 

Sept.  "  Bagging  and  Ties 2.56 

"  Team  Hire 4.00 

"  Pasturage  for  6  Head  Stock  from  March  1 

to  Oct.  16,  at  50c  per  Head  per  Month 18.00 

"  Rent  in  1,040  lbs.  Lint  Cotton  at  8c  per  lb. .  20.80 
Oct.    18.       "  1  bbl.  Flour 4.75 


$90 . 95 
Oct.    20.     By  369%  lbs.  of  Lint  Cotton  at  7  2-5c  per  lb. .  27.36 


Balance  due $63.59'' 

The  undisputed  evidence  shows  that  the  item  of  $20.80  set  out  in 
this  account  was  due  appellant  by  Nations  for  rent  of  appellant's  farm 
for  the  year  1902,  and  that  the  remaining  items,  except  that  of  "$4  for 
hire  of  team,"  were  due  for  supplies  and  advances  furnished  by  ap- 
pellant to  Nations  to  enable  him  to  make  a  crop  upon  said  farm.  The 
item  of  $18  for  pasturage  was  shown  to  have  been  for  the  pasturage  of 
the  work  stock  owned  and  used  by  Nations  in  cultivating  the  farm, 
and  for  his  cows,  from  which  he  obtained  milk  for  his  family  during 
the  time  he  was  cultivating  said  farm.  The  contract  for  this  pasturage 
was  included  in  the  rent  contract,  and  we  think  it  clear,  under  these 
facts,  that  pasturage  so  furnished  comes  under  the  head  of  supplies, 
for  which  the  statute  gives  a  landlord's  lien. 

Upon  the  former  appeal,  as  shown  by  our  opinion  above  cited,  there 
was  nothing  in  the  evidence  appearing  in  that  record  to  indicate  the 
purpose  for  which  the  pasturage  was  furnished,  or  any  connection  be- 
tween the  pasturage  contract  and  that  for  the  rent  of  the  farm,  and 
we  therefore  held  that  no  lien  for  this  item  was  shown.  The  difference 
between  the  facts  in  that  record  and  those  now  before  us,  as  above  set 
out,  is  obvious,  and  requires  us  to  sustain  appellant's  claim  for  a  lien 
for  said  item. 

It  was  further  shown  by  the  undisputed  evidence  that  appellee  Hal 
Tucker  received  for  appellee  firm,  of  which  he  was  a  member,  and  ap- 
propriated to  the  use  of  said  firm,  two  bales  of  cotton  which  were  raised 
by  Nations  in  the  year  1902  upon  the  farm  rented  from  appellant.  The 
value  of  this  cotton  exceeded  the  amount  of  appellant's  claim,  and  it 
was  appropriated  by  appellees  within  less  than  thirty  days  after  it  had, 
without  the  consent  of  appellant,  been  removed  from  the  rented  prem- 
ises.   These  facts  render  appellees  liable  to  appellant  for  the  full  amount 
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of  his  judgment  against  Nations,  less  the  item  of  $4  above  set  out,  and 
judgment  should  have  been  so  rendered  in  the  court  below. 

The  facts  being  undisputed,  the  judgment  of  the  court  below  will  be 
reversed,  and  judgment  here  rendered  in  favor  of  appellant  against  the 
appellees  for  the  sum  of  $59.59,  and  it  is  so  ordered. 

Reversed  and  rendered. 


C.  T.  Shropshire  v.  E.  H.  Adams. 

Decided  October  19,  1905. 

1 . — Broker — ^Double  Agency — Compensation. 

It  is  generally  true  that  the  double  agency  of  a  real  estate  broker,  under- 
taking to  represent- the  vendor  and  vendee,  will  not  be  countenanced;  but  the 
objection  to  such  agency  disappears  when  each  party  knows  of  and  assents  to 
the  double  employment. 

2. — Contract — Statnte  of  Frandi. 

A  contract  of  partnership  to  be  begun  within  a  year  is  not  within  the 
statute  of  frauds. 

3. — Contract  of  Partnenhip— Breach — Xeasnre  of  Damage. 

S.  agreed  to  purchase  one  thousand  head  of  g^d  cows  and  furnish  pasturage 
from  them  for  five  years.  A.  was  to  manage,  care  for  and  control  them  for 
that  length  of  time;  at  the  end  of  that  period  the  stock  and  its  increase  was 
to  be  divided,  one-fourth  to  A.  and  three-fourths  to  S.  S.  refused  to  purchase 
the  cows,  or  in  any  way  to  consummate  the  contract.  Held,  the  measure  of 
damage  was  the  value  of  one- fourth  the  cows  which  S.  refused  to  furnish. 
The  value  of  the  original  stock  and  their  increase  at  the  end  of  five  years  was 
too  speculative  and  uncertain  to  be  used  as  a  measure  of  damage. 

4. — Contract — tlaantum  Xemlt. 

A  party  will  not  be  permitted  to  accept  valuable  services  rendered  under 
a  contract,  and  then  escape  liability  on  the  ground  that  the  contract  was  un- 
lawful. 

ON   MOTION   FOB   BEHEABINO. 

5. — ^Practice. 

Where  a  general  demurrer  is  erroneously  sustained  the  fact  that  valid 
special  exceptions  were  also  urged  will  not  justify  an  affirmance. 

Appeal  from  the  District  Court  of  Harris  Countv.  Tried  below  be- 
fore Hon.  W.  P.  Hamblen. 

Lane  £  Higgins,  for  appellant. — The  double  agency  of  a  real  estate 
broker,  for  both  vendor  and  purchaser,  is,  unobjectionable  where  both 
parties  authorize,  consent  to  and  approve  of  the  same,  with  full  knowl- 
edge of  all  the  facts,  and  neither  principal  can  escape  responsibility  to 
the  agent  for  the  compensation  agreed  upon  because  of  such  double  em- 
ployment. Bell  V.  McConnell,  37  Ohio  St.  Bep.,  396;  s.  c,  41  Am. 
Bep.,  528;  Alexander  v.  Northwestern  Christian  University,  57  Ind., 
466 ;  Bbwe  v.  Stevens,  53  N.  Y.  Bep.,  621 ;  Pugslev  v.  Murrav,  4  E.  D. 
Smith  (N.  Y.  Com.  Pleas),  245;  Duryee  v.  I^ster,^75  N.  Y.,  444;  Fitz- 
Simmons  v.  Southern  Exp.  Co.,  40  Ga.,  330;  s.  c,  2  Am.  Bep.,  577; 
Bupp  V.  Sampson,  16  Gray,  398;  s.  c,  77  Am.  Dec,  416;  Farnsworth 
V.  Hemmer,  1  Allen,  494;  s.  c,  79  Am.  Dec,  756,  and  note  by  Judge 
Freeman,  p.  758 ;  Walker  v,  Osgood,  98  Mass.,  348 ;  s.  c,  93  Am.  Dec, 
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168,  and  note  by  Judge  Freeman,  p.  177;  Finnerty  v.  Fritz,  5  Colo., 
174;  DeSteiger  v.  Hollington,  17  Mo.  App.,  382;  Capener  v.  Hogan, 
40  Ohio  St.  Rep.,  203;  Mechem  on  Agency  (Ist  ed.),  vol.  1.  para.  67 
and  643;  Am.  &  Eng.  Ency.  Law  (2d  ed.),  vol,  1,  p.  1113;  Lawson  on 
Cont,  par.  181;  Parsons  on  Cont.  {7th  ed.),  vol.  1,  p.  87,  note  3;  Story 
on  Agency,  par.  31;. note  by  Freeman  to  Potter's  Appeal,  7  Am.  St. 
Rep.,  280. 

The  compensation  agreed  to  be  made  by  defendant  was  much  more 
valuable  than  that  offered  by  Masterson,  and  defendant,  by  his  repre- 
sentations to  plaintiff  of  his  consent  and  approval  of  plaintiff's  accept- 
ance of  Masterson's  less  valuable  offer,  would  bar  and  estop  defendant 
from  denying  plaintiff's  right  to  recover  the  more  valuable  compensa- 
tion agreed  to  be  paid  by  defendant.  Morris  v.  Gaines,  82  Texas,  255; 
Bigelow  on  Estoppel  (4th  ed.),  p.  445. 

The  statute  of  frauds  does  not  apply  when  the  agreement  is  of  such 
a  character  that  either  party  thereto  may  perform  his  part  thereof 
within  a  year,  though  the  other  party  can  not,  and,  under  the  most  un- 
favorable construction  of  the  contract  declared  upon  by  Shropshire,  it 
would  still  fall  clearly  within  this  rule  which  upholds  its  validity,  not- 
withstanding the  statute.  Miller  v.  Roberts,  18  Texas,  16;  Erwin  v. 
Hayden,  43  S.  W.  Rep.,  611;  Westfall  v.  Perry,  23  S.  W.  Rep.,  741; 
McDonald  v.  Home  Bitters  Co.,  1  W.  &  W.  App.,  p.  1159 ;  Donellan  v. 
Read,  3  B.  &  Ad.,  899;  Berry  v.  Doremus,  30  N.  J.  Law,  399;  McClel- 
lan  V.  Sanford;  26  Wis.,  695;  Washburne  v.  Dorsch  (Wis.),  32  N.  W. 
Rep.,  551;  Smalley  v.  Greene,  52  Iowa,  241;  s.  c,  3  N.  W.  Rep.,  78; 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  English  (Kan.),  16  Pac.  Rep.,  82; 
Dant  V.  Head  (Ky.),  13  S.  W.  Rep.,  1073;  Blanding  v.  Sargent,  33 
N-  H.,  239;  Perkins  v.  Clay,  54  K  H.,  518;  Durfee  v.  O'Brien  (R.  I.), 
14  Atl.  Rep.,  857;  Rake  v.  Pope,  7  Ala.,  161;  Johnson  v.  Watson,  1 
Ga.,  348;  Holbrook  v.  Armstrong,  10  Me.,  31;  Ellicott  v.  Turner,  4 
Md.,  476;  Curtis  v.  Sage,  35  111.,  22;  Sugget  v.  Cason,  26  Mo.,  221; 
Cole  V.  Singerly,  60  Md.,  348;  Bell  v.  Hewitt,  24  Ind.,  280;  Winters  v. 
Cherry,  78  Mo.,  344;  Bates  v.  Moore,  2  Bailey  (S.  Car.),  614;  Comp- 
ton  V.  Martin,  5  Rich.  Law  (S.  Car.),  14;  Cherry  v.  Hemming,  4 
Exchq.,  631;  Miles  v.  New  Zealand  Co.,  54  Law  J.,  1040;  Bracegirdle, 
1  B.  and  Aid.,  726;  Seddon  v.  Rosenbaum,  3  L.  R.  A.  (Va.),  337. 

Plaintiff's  petition  shows  a  full  compliance  by  him  with  his  obliga- 
tion under  the  contract  declared  upon  and  rendition  of  services  there- 
under, and  the  statute  of  frauds  does  not  apply  when  the  consideration 
for  the  agreement  not  performable  within  the  year  has  been  paid  or  exe- 
cuted. Coyle  V.  Davis,  20  Wis.,  564;  Jilson  v.  Gilbert,  26  Wis.,  637; 
Elicott  V.  Peterson,  4  Md.,  488;  Bavdell  v.  Drummond,  11  East,  142; 
Wolke  V.  Fleming,  2  N.  E.  Rep.,  325;  Parks  v.  Francis,  50  Vt.,  626; 
Tuttle  v.  Swett,  31  Me.,  555;  Houghton  v.  Houghton,  14  Ind.,  505; 
Piper  V.  Fosher,  23  N.' E.  Rep.,  269;  Haugh  v.  Blythe,  20  Ind.,  24; 
Thomas  v.  Armstrong,  5  L.  R.  A.  (Va.),  529. 

The  only  continuing  obligation  beyond  January  1,  1903,  of  defend- 
ant, Adams,  under  the  contract  declared  upon,  was  to  pay  the  current 
expenses  of  handling  and  caring  for  the  cattle,  to  provide  pasturage 
therefor,  and  permit  plaintiff  to  control  the  same,  and  was,  in  fact, 
substantially  a  contract  of  partnership.    The  contingency  of  his  death 
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after  January  1,  1903,  but  within  a  year  from  the  making  of  the  con- 
tract, would  have  performed  his  part  of  the  agreement,  as  it  would 
have  operated  as  a  dissolution  of  the  partnership,  thus  bringing  his 
part  of  the  agreement  within  the  contingency  that  he  might  have  per- 
formed the  same  within  the  year.  Weatherford,  M.  W.  &  N.  W.  Ry. 
V.  Wood,  88  Texas,  191;  Taylor  v.  Deseve,  81  Texas,  246;  Atchison,  T. 
&  S.  F.  Ry.  V.  English,  16  Pac.  Rep.,  82. 

If  it  be  held  that  the  agreement  upon  the  part  of  defendant  to  com- 
pensate plaintiff  is  within  the  statute  of  frauds,  and  that  an  action 
for  breach  thereof  can  not  be  maintained,  then  the  plaintiff  is  entitled 
to  recovery  upon  a  quantum  meruit  the  value  of  his  services.  Thouve- 
nin  V.  Lea,  26  Texas,  612;  Taylor  v.  Deseve,  81  Texas,  246;  Robb  v. 
San  Antonio  St.  Ry.  Co.,  82  Texas,  392;  Equitable  Mfg.  Co.  v.  Wed- 
dington,  21  S.  W.  Rep.,  576;  Schultz  v.  Schirmir,  49  S.  W.  Rep.,  246; 
Milbum,  etc.,  v.  Tucker,  3  W.  and  W.,  par.  454;  Sutherland  on  Dam., 
vol.  2,  p.  453 ;  Parsons  on  Cont.,  6th  ed.,  vol.  3,  pp.  37  and  42 ;  Brown 
St.  Frauds,  par.  118. 

J.  V,  Meek  and  W.  H.  Haynes,  for  appellee. — That  an  agent  can  not 
accept  employment  from  both  seller  and  buyer  and  demand  compensa- 
tion from  both,  cited:  Tinsley  v.  Penniman,  34  S.  W.  Rep.,  365,  and 
authorities  therein  cited;  Armstrong  v.  O'Brien,  83  Texas,  648. 

That  the  contract  sued  on  was  void  under  the  statute  of  frauds: 
Ray  V.  Young,  13  Texas,  50 ;  Keyser's  Appeal,  124  Pa.  St.,  80. 

The  court  did  not  err  in  sustaining  the  general  demurrer  to  the 
sixth  paragraph  of  the  appellant's  petition,  wherein  he  sought  to  recover 
upon  a  quantum  meruit  for  the  alleged  services  rendered,  for  the  reason : 
"Where  a  cause  of  action  upon  a  special  contract  for  services  is  joined 
in  the  same  complaint  with  a  cause  of  action  upon  a  quantum  meruit, 
the  two  causes  of  action  should  be  separately  stated,  and  each  should 
contain  a  complete  statement  of  facts  sufficient  to  constitute  a  cause 
of  action.'*  Ency.  Plead.  &  Prac,  vol.  22,  p.  1364  (par.  2) ;  Dunn  v. 
Price,  87  Texas,  321;  Pipkin  v.  Home,  68  S.  W.  Rep.,  1000;  Jones 
V.  Brazile,  1  Texas  App.  C,  721;  McCormick  v.  Bush,  47  Texas,  195. 

GILIj,  Chief  Justice. — C.  T.  Shropshire  sued  E.  H.  Adams  to 
recover  damages  for  breach  of  a  contract.  He  has  appealed  from  a 
judgment  sustaining  a  general  demurrer  to  his  petition  and  here  com- 
plains of  the  action  of  the  trial  court.  The  following  is  a  substantial 
statement  of  the  material  facts  of  the  petition : 

Plaintiff  averred  that  at  the  request  of  E.  H.  Adams  he  undertook 
to  find  a  purchaser  for  certain  land  belonging  to  Adams  at  a  price  satis- 
factory to  him.  That  in  consideration  of  his  bringing  about  such 
a  sale  Adams  promised  to  furnish  money  sufficient  to  purchase  one 
thousand  head  of  good  cows  (to  be  owned  jointly  by  plaintiff  and  de- 
fendant), to  furnish  pasturage  for  them  for  five  years,  the  plaintiff 
to  manage,  care  for  and  control  them  in  the  meantime,  and  that  at 
the  end  of  five  years  the  stock  and  its  increase  should  be  divided  one- 
fourth  to  plaintiff  and  three-fourths  to  defendant.  The  cattle  were 
to  be  purchased  before  January  1,  1903. 

There  is  no  allegation  as  to  what  would  have  been  the  cost  of  the 
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one  thousand  head  of  good  cows,  the  value  of  the  pasturage,  the  value  of 
the  plaintiflPs  services  in  caring  for  and  controlling  them  for  five 
years,  or  the  probable  increase  either  in  numbers  or  value  at  the 
end  of  that  time. 

Appellant  further  averred  that  he  undertook  the  sale  of  the  land 
for  Adams  and  thereafter  reported  to  him  that  H.  Masterson  wished 
to  purchase  it  and  had  offered  him,  Shropshire,  $5,000  in  cash  in  case 
he,  Shropshire,  would  bring  about  the  purchase.  That  Adams  assented 
to  plaintiff^s  acceptance  of  the  joint  employment  by  Masterson,  and  said 
he  would  be  glad  to  see  Shropshire  make  that  sum,  and  that  his  acceptance 
of  it  would  in  no  wise  interfere  with  plaintiff's  contract  with  defend- 
ant. That  thereafter  plaintiff  brought  Adams  and  Masterson  together 
and  the  latter  purchased  the  land  for  $110,000  and  Adams  executed 
a  conveyance.  That  Masterson  at  all  times  knew  of  plaintiff's  contract 
with  defendant  and  paid  plaintiff  the  $5,000  promised  him,  but  defendant 
has  refused  to  furnish  the  money  to  buy  the  cattle,  and  has  wholly 
repudiated  his  agreement.  That  his  interest  in  the  cattle  at  the  end 
of  five  years  would  have  been  worth  $15,000  for  which  sum  he  sues. 

He  prays  in  the  event  he  is  not  allowed  to  recover  for  the  breach  of  the 
cattle  contract,  he  be  awarded  the  reasonable  value  of  his  services  to 
plaintiff  in  bringing  about  the  sale  of  the  land,  the  value  being  placed 
at  $15,000. 

To  this  petition  defendant  interposed  a  general  demurrer  which 
was  sustained  and  plaintiff  refused  to  amend. 

Defendant  here  contends  that  the  petition  stated  no  cause  of  action 
for  these  several  reasons: 

First.  Because  it  shows  upon  its  face  that  plaintiff  had  forfeited 
his  right  to  compensation  from  Adams  by  accepting  the  inconsistent 
employment  for  the  same  purpose  from  the  purchaser,  Masterson. 

Second.  Because  the  cattle  contract  was  void  under  the  statute  of 
frauds  because  not  performable  within  one  year. 

Third.  Because,  if  the  contract  is  valid,  the  measure  of  damage 
sued  for  is  not  applicable  under  the  law ;  and 

Fourth.  He  can  not  in  any  event  recover  on  a  quantum  meruit  be- 
cause he  alleges  a  specific  contract  by  which  the  parties  bound  them- 
selves as  to  the  compensation  he  should  receive. 

We  are  of  opinion  the  first  objection  to  the  petition  is  not  sound. 
It  is  generally  true  that  the  double  agency  of  a  real  estate  broker  un- 
dertaking to  represent  the  vendor  and  vendee  will  not  be  countenanced 
but  the  objection  to  such  agency  disappears  when  each  party  knows 
of  and  assents  to  the  -double  employment.  Am.  &  Eng.  Ency.  Law, 
vol.  1,  page  1113. 

In  our  opinion  the  second  objection  is  equally  without  merit.  Under 
the  allegations  of  the  petition  the  compensation  promised  the  plaintiff 
by  defendant  was  the  formation  of  a  partnership  w^ith  him  in  the 
ownership,  handling  and  ultimate  disposition  of  one  thousand  head  of 
cattle.  For  the  purchase  of  these  defendant  was  to  furnish  the  money, 
and  they  were  to  embark  in  the  enterprise  by  January  1,  1903.  It  is 
thus  apparent  that  the  promised  partnership  relation  was  to  be  estab- 
lished within  the  year,  and  to  that  extent  at  least  the  statute  of  frauds 
had  no  application.    The  enterprise  once  begun  the  defendant,  accord- 
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ing  to  the  agreement,  would  have  owned  an  undivided  three-fourths 
interest  in  the  cattle,  and  the  plaintiff  the  remaining  one-fourth.  From 
that  time  the  rights  and  relations  of  the  partners  would  have  been 
controlled  by  the  terms  of  the  partnership  agreement.  That  is  to  say, 
the  defendant  must  have  furnished  pasturage.  If  he  failed  or  refused 
to  do  so,  the  plaintiff  might  have  procured  it  at  his  expense,  or  termi- 
nated the  partnership  and  claimed  his  interest  in  the  stock.  If  the 
plaintiff  had  failed  or  refused  to  perform  his  duty  in  caring  for  and 
managing  the  stock,  defendant  could  have  terminated  the  partnership 
relation.  It  follows  on  this  view  of  the  case  that  immediately  upon 
the  purchase  of  the  cattle  plaintiff  would  have  become  interested  therein 
to  the  extent  of  an  undivided  one-fourth. 

Inasmuch  as  the  death  of  either  party  would  work  a  dissolution 
of  the  partnership  (22  Ency.  Law,  p.  199),  it  follows  also  that  th^ 
contract  of  partnership  was  not  within  the  statute  of  frauds.  Weather- 
ford,  M.  W.  &  N.  W.  Ry.  Co.  v.  Wood,  88  Texas,  191. 

It  follows  further  from  what  has  been  said,  that  as  the  cattle  were 
never  purchased,  and  the  partnership  never  in  fact  begun,  the  ob- 
vious measure  of  plaintiff's  damage  was  the  value  of  two  hundred  and 
fifty  head  of  "good  cows,"  if  the  descriptive  words  "good  cows"  had  a 
meaning  definite  enough  to  enable  the  court  to  ascertain  their  value. 

Had  the  contract  for  compensation  been  void  plaintiff  would  have 
been  entitled  to  recover  upon  a  quantum  meruit.  The  defendant  would 
not  be  permitted  to  accept  his  valuable  services  and  escape  all  liability 
on  the  ground  that  he  had  not  bound  himself  by  a  lawful  contract. 
Thouvenin  v.  Lea,  26  Texas,  615. 

As,  however,  the  contract  by  which  defendant  undertook  to  compen- 
sate the  plaintiff  for  his  services  in  selling  the  land  was  valid,  plaintiff 
can  not  recover  on  a  qiuintum  meruit,  but  may  hold  the  defendant 
only  as  he  bound  himself.  The  defendant  did  not  promise  to  pay  the 
plaintiff  what  his  services  were  reasonably  worth,  but  promised  him  a 
definite  thing. 

The  plaintiff  did  not  seek  to  recover  a  sum  equal  to  his  interest 
in  the  cattle  at  the  time  they  were  to  be  purchased.  Neither  did 
he  state  any  fact  from  which  the  court  might  ascertain  what  their 
value  would  have  been  either  per  head  or  in  the  aggregate.  The  pleader 
contented  himself  with  the  allegation  that  at  the  end  of  five  years 
his  interest  in  the  cattle  would  have  been  worth  $15,000,  and  when 
this  was  held  to  state  no  cause  of  action  he  refused  to  amend. 

The  only  question  which  remains  to  be  determined  is  whether  under 
the  facts  stated  the  plaintiff  was  entitled  to  recover  a  sum  equal  to 
what  his  interest  would  have  been  at  the  end  of  the  five  years. 

Unquestionably  he  is  unless  the  measure  of  damage  upon  which  he 
seeks  to  recover  is  too  speculative  and  uncertain  to  be  safely  adopted. 
Under  plaintiff's  pleadings  as  they  stand  the  court  would  be  confined 
in  its  inquiry  to  what  plaintiff's  interest  in  the  cattle  would  have  been 
worth  at  the  end  of  five  years.  This  sum  would  have  depended  on  the 
number  and  value  of  the  increase  added  to  the  number  and  value  of 
the  original  stock  alive  and  undisposed  of  at  that  time.  To  our 
minds  it  would  be  impossible  (in  view  of  the  many  contingencies 
upon  which  the  result  would  depend)   to  make  even  an  approximate 
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guess.  The  court  would  be  called  on  to  speculate  on  the  number  and 
value  of  calves  unborn.  To  speculate  on  the  number  of  the  original 
stock  and  the  increase  which  would  survive  the  five  years,  and  to  guess 
what  the  market  price  will  be  at  that  time.  It  is  difficult  to  imagine 
an  inquiry  depending  on  so  many  uncertainties. 

Future  profits  as  an  element  of  damage  are  in  no  case  excluded 
merely  because  they  are  profits  but  because  they  are  uncertain.  In  any 
case  when  by  reason  of  the  nature  of  the  situation  they  may  be  estab- 
lished with  reasonable  certainty  they  are  allowed.  But  when  future 
profits  are  in  a  given  case  for  any  reason  difficult  of  proof,  and  a 
standard  by  which  to  measure  them  difficult,  if  not  impossible,  to  find, 
and  the  facts  of  the  case  furnish  a. safe  and  obvious  measure  of  compen- 
sation, the  court  will  seize  upon  and  apply  the  latter  even  though  it 
may  fall  somewhat  short  of  full  compensation.  8  Ency.  Law,  p.  612; 
McCardell  v.  Henry,  23  Texas  Civ.  App.,  383. 

It  is  clear  to  us  that  for  the  breach  of  the  contract  to  furnish 
the  money  to  buy  the  cattle  there  is  an  obviously  safe  and  reasonably 
ample  measure  of  damage  suggested  by  the  facts,  namely,  a  sum  equal 
to  one-fourth  the  cost  of  the  cattle  and  interest  to  the  date  of  re- 
covery. 

As  to  the  other  obligations  in  the  contract,  they  were  clearly  designed 
to  offset  each  other.  The  plaintiff's  management  and  care  of  the 
thousand  head  to  offset  the  pasturage  to  be  furnished  by  defendant. 

Because  the  petition  furnishes  the  court  with  no  basis  for  ascertain- 
ing the  value  of  the  cattle  and  applying  the  proper  measure  of  dam- 
ages the  trial  court  did  not  err  in  sustaining  the  general  demurrer. 
The  judgment  should  therefore  be  affirmed  and  it  is  so  ordered. 

Affirmed. 

ON    MOTION    FOR   REHEARING. 

We  are  of  opinion  we  were  in  error  in  holding  that  the  petition  of 
appellant  was  subject  to  the  general  demurrer. 

While  the  objections  held  good  against  it  in  the  main  opinion  are 
sound,  it  is  nevetheless  true  that  the  facts  were  stated,  a  wrong  alleged 
and  consequent  injury,  with  prayer  for  general  relief;  and  we  are  now 
convinced  that  what  was  said  by  us  in  regard  to  the  failure  to  allege 
a  specific  measure  of  damage,  or  to  pray  for  the  value  of  the  cattle, 
would  properly  apply  to  a  special  exception  addressed  to  that  portion 
of  the  petition  rather  than  a  general  demurrer  addressed  to  the  entire 
pleading. 

Where  a  general  demurrer  is  erroneously  sustained  the  fact  that 
valid  special  exceptions  were  also  urged  will  not  justify  an  affirmance. 

The  motion  is  therefore  granted,  the  judgment  of  the  trial  court 
reversed,  and  the  cause  remanded  for  trial  on  the  merits. 

Reversed  and  remanded. 
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Port  Worth  &  Denver  City  Railway  Company  v.  Snyder  & 

DUPREE. 

Decided  October  21,  1906. 

1. — ^Hearsay — ^Llre  Stoek  Shipment. 

Where  in  an  action  for  injuries  to  horses  during  a  shipment  by  rail  plain- 
tiff claimed  that  the  injuries  resulted  from  unnecessary  shocks  which  were 
due  to  the  fact  that  the  engineer  was  not  acquainted  with  the  road,  plaintiff's 
testimony  that  during  the  transportation  a  man  on  the  engine,  whom  he  took 
to  be  the  engineer,  stated  that  it  was  the  first  time  he  had  been  over  the  road, 
was  improperly  admitted  over  the  objection  that  it  was  hearsay, 

8. — ^Evldenoe — ^Market  Value — ^Eitoppel  to  Claim  Error. 

Where  plaintiff,  the  shipper,  over  the  objection  of  the  defendant  carrier, 
proved  the  market  value  of  his  live  stock  at  an  intermediate  point,  instead 
of  at  destination,  but  offered  also  to  prove  such  value  at  destination,  and  that 
it  was  the  same  there  as  at  the  intermediate  point,  to  which  defendant  also 
objected,  defendant  was  not  in  a  position  to  complain  of  the  court's  action  in 
allowing  proof  of  the  market  value  at  the  intermediate  point. 

Appeal  from  thfe  District  Court  of  Tarrant.  Tried  below  before 
Hon.  Mike  E.  Smith. 

Spoonts  &  Thompson  and  J.  H.  Barwise,  for  appellant. 

W.  P.  McLean,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellant  carried  three  cars  of 
horses  for  appellees  from  Wichita  Falls  to  Fort  Worth;  two  of  them 
destined  to  Miles  Station,  Texas,  and  the  other  one  to  Mount  Vernon, 
Texas.  On  account  of  the  rough  handling  of  these  cars  between 
Wichita  Falls  and  Fort  Worth,  the  horses  sustained  injuries  for  which 
appellees  recovered  a  verdict  and  judgment  in  the  sum  of  $1,000. 

One  issue  tendered  in  the  petition  of  the  appellees  was  that  the 
engineer  in  charge  of  the  train  was  not  acquainted  with  the  railroad, 
and  that  this  was  one  cause  of  the  "unusual,  unnecessary,  and  severe 
shocks  and  jars.^'  In  order  to  sustain  this  allegation  the  appellees 
offered  the  testimony  of  Ed  Dupree,  to  the  effect  that,  during  the  night 
of  the  run  from  Wichita  Falls  to  Fort  Worth,  he  went  to  the  engine 
of  the  train  to  get  a  drink  of  water,  and  asked  the  man  on  the  engine, 
whom  he  took  to  be  the  engineer,  how  far  it  was  from  that  place  to 
Fort  Worth,  to  which  the  man  replied  that  he  did  not  know  the 
distance,  as  that  was  the  first  time  he  had  ever  been  over  the  road. 
This  testimony  was  admitted  over  the  objection  that  it  was  hearsay, 
and  we  have  been  unable  to  find  an  answer  to  the  assignment  com- 
plaining of  this  ruling.  The  engineer  denied  making  any  such  state- 
ment, and  testified  to  his  familiarity  with  the  road;  but  for  aught  we 
know  the  jury  may  have  accepted  the  testimony  of  Dupree  and  re- 
jected that  of  the  engineer.  We  doubt  also  the  admissibility  of  the 
further  testimony  of  this  witness,  which  went  in  over  objection, 
that  he  made  frequent  complaints  that  night  to  the  train  operatives 
of  the  manner  in  which  his  horses  were  being  handled.  (Railway  v. 
Carlisk,  78  S.  W.  Rep.,  553,  9  Texas  Ct.  Rep.,  183 ;  Railway  v.  Lock, 
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30  Texas  Civ.  App.,  426,  70  S.  W.  Rep.,  456,  5  Texas  Ci  Sep.,  1014.) 
The  appellees,  notwithstanding  the  destination  of  the  shipment  as 
above  indicated,  proved  the  market  value  of  the  horses  at  Fort  Worth, 
over  the  objection  of  appellant,  but  also  offered  to  prove  the  market 
value  at  the  points  of  destination,  and  that  it  was  the  same  as  that  at 
Fort  Worth,  to  which  appellant  also  objected.  In  making  the  last 
objection,  we  think  counsel  for  appellant  erred  and  is  therefore  not  in 
position  to  complain  of  the  action  of  the  court  in  allowing  proof  of  the 
market  value  at  Fort  Worth.  The  rule  on  this  subject  is  too  well 
settled  to  require  discussion. 

Because  the  court  erred  in  permitting  Ed  Dupree  to  detail  the  con- 
versation between  himself  and  the  engineer  or  supposed  engineer  of 
the  train,  as  above  set  out,  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


Albert  Walker  et  al.  v.  John  W.  Woody. 

Decided  October  21,  1905. 

1. — ^Homeftead — ^Lien  for  Improvements — ^ICaterial — ^Written  Contract. 

In  order  to  subject  the  homestead  to  a  lien  for  work  and  material  used 
in  making  improvements  thereon,  such  work  and  material  must  have  been  con- 
tracted for  in  writing,  with  the  consent  of  the  wife  given  in  the  same  manner 
as  is  required  in  making  a  sale  and  conveyance  of  the  homestead,  and  the 
contract  should  stipulate  that  the  work  is  to  be  done  in  improving  the  home- 
stead, and  the  cost  thereof,  or  if  only  material  is  to  be  used  in  its  improve- 
ment, then  the  purchase  of  such  material  and  its  character  and  value.  Const., 
art.   16,  sec.  50,  construed. 

2. — Same— Separate  Contract — ^Kortgage. 

Where  the  payment  of  the  cost  of  the  work  or  the  price  of  the  material 
to  be  furnished  is  secured  by  mortgage  or  deed  of  trust  on  the  homestead,  the 
contract  for  such  work  or  material  may  be  incorporated  in  such  instrument, 
and  need  not  be  separate  and  distinct  therefrom,  provided  it  contains  the 
essential  ingredients   of  the   contract   required  by  the   Constitution. 

8. — Same — Contract  by  Letters — Notes  Secured  by  Trust  Deed. 

Where  the  husband  made  by  letter  a  contract  for  the  purchase  of  fruit 
trees  to  be  planted  on  the  homestead,  and  the  wife  was  not  a  party  to  the 
contract,  though  some  of  the  letters  relating  thereto  were  written  by  her  for 
the  husband,  and  notes  were  executed  by  him  for  the  price  of  the  trees,  secured 
by  deed  of  trust  on  the  homestead  which  was  signed  and  privily  acknowledged 
by  the  wife,  but  neither  the  deed  of  trust  nor  the  notes  showed  the  contract 
nor  the  consideration,  no  lien  was  created  on  the  homestead. 

4.— Jurisdiction— District   Conrt^InJunction— Homestead. 

Wliere  the  District  Court  granted,  and  upon  final  hearing  properly  per- 
petuated, an  injunction  to  restrain  the  sale  of  a  homestead  under  a  deed  of 
trust,  it  was  error  for  it,  having  thus  obtained  jurisdiction  of  the  case, 
to  dismiss  the  cross-action  of  the  defendant  seeking  to  recover  on  the  notes, 
to  secure  which  the  deed  of  trust  was  given,  although  the  amount  so  involved 
was  less  than  $500. 

Appeal  from  the  District  Court  of  Dallas.    Tried  below  before  Hon. 
Bichard  Morgan. 

3f.  Onmmett,  for  appellants. — 1.    A  deed  of  trust  to  the  homestead 


1905.]  Walker  v.  Woody.  347 

given  in  consideration  of  improvements  made  thereon,  if  given  prior 
to  the  passing  of  such  consideration,  needs  no  other  writtoi  contract 
for  improvements  to  sustain  the  lien.  Art.  16,  sec.  50,  Const.;  Lip- 
pincot  V.  York,  86  Texas,  176;  Luzenberg  v.  Bexar  Bldg.  &  Loan 
Ass^n,  2d  S.  W.  Eep.,  238;  Pioneer  Savings  &  Loan  Co.  v.  Everheart, 
44  S.  W.  Rep.,  888. 

2.  The  rule,  when  the  court  has  acquired  jurisdiction  of  a  cause 
for  one  purpose  and  adjudicated  some  of  the  issues  in  controversy,  it 
has  jurisdiction  for  all  purposes  and  should  adjudicate  all  the  issues 
joined,  applies  to  the  case  at  bar.     Ablowich  v.  Bank,  95  Texas,  429. 

M.  L,  Dye,  for  appellee. — The  work  and  material  must  be  contracted 
for  in  writing,  with  the  consent  of  the  wife  given  in  the  same  manner 
as  is  required  in  making  a  sale  and  conveyance  of  the  homestead,  in 
order  to  create  the  lien.  Texas  Const.,  art.  14,  sec.  60;  West  End 
Town  Co.  V.  Grigg,  54  S.  W.  Rep.,  904. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  by  appellee 
to  enjoin  appellants  from  selling  the  land  described  in  appellee^s  peti- 
tion. It  was  alleged,  in  substance,  that  said  tract  of  land,  containing 
about*  eight  acres,  and  situated  in  Dallas  County,  Texas,  constituted 
the  homestead  of  appellee  and  his  family;  that  appellant  Walker,  as 
trustee,  had  advertised  said  land  and  homestead  for  sale  May  3,  1904, 
under  and  by  virtue  of  the  terms  of  a  deed  of  trust  given  by  appellee 
and  his  wife  on  the  19th  day  of  January,  1903,  to  secure  the  payment 
of  three  promissory  notes  in  the  sum  of  thirty-five  dollars  each,  exe- 
cuted and  delivered  by  appellee.  Woody,  to  appellants  Stark  Brothers 
Nurseries  &  Orchards  Company;  that  unless  restrained  appellants 
would  sell  the  homestead  of  appellee  and  family  as  advertised  and 
thereby  cast  a  cloud  upon  their  title  to  the  same.  It  was  further 
alleged,  as  a  ground  for  the  issuance  of  the  injunction  that  the  notes 
to  secure  which  the  deed  of  trust  had  been  executed,  were  given  for  a 
part  of  the  purchase  money  of  certain  fruit  trees  bought  by  appellee 
from  Stark  Brothers  Nurseries  &  Orchards  Company;  that  the  first 
of  said  notes  to  fall  due  and  which  provided  that  default  in  its  pay- 
ment when  due  matured  the  other  notes,  had  been  discharged  by  off- 
sets or  counterclaims  in  the  nature  of  damages  resulting  from  a  breach 
of  the  contract  of  purchase  and  shipment  of  said  trees.  It  was  also 
alleged  that  the  said  notes  and  deed  of  trust  were  not  given  for  the 
purchase  money  of  the  land  and  premises  in  controversy,  nor  any  part 
thereof,  nor  for  the  taxes  due  thereon,  nor  for  work  and  material  used 
in  constructing  improvements  thereon,  nor  for  either  such  work  or 
material.  The  writ  of  injunction  was  granted  and  appellee's  petition 
filed.  Defendants  pleaded  general  and  special  demurrers,  the  general 
issue,  and  specially  and  by  way  of  cross  action,  among  other  things, 
the  execution  and  delivery  of  the  said  notes  and  deed  of  trust  by 
appellee  and  the  signing  and  privy  acknowledgment  of  the  deed  of 
trusV  by  appellee's  wife.  Appellants  further  alleged  that  the  con- 
sideration of  said  notes  and  deed  of  trust  was  the  sale  and  delivery 
to  appellee.  Woody,  of  certain  fruit  trees  to  be  planted  on  the  land 
involved  herein,  and  that  said  trees  were  "material"  for  the  improve- 
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ment  of  said  land  and  appellee's  said  homestead,  and  prayed  for 
judgment  on  said  notes  and  a  foreclosure  of  their  deed  of  trust. 
Appellants'  demurrers  to  that  portion  of  appellee's  petition  setting  up 
a  claim  for  damages  on  account  of  the  alleged  breach  of  the  contract 
with  respect  to  the  purchase  and  shipment  of  the  fruit  trees  were 
sustained.  The  case  went  to  trial  before  the  court  without  a  jury 
upon  the  remaining  portion  of  appellee's  petition  and  the  pleas  and 
cross  action  of  appellants.  The  court  rendered  judgment  in  favor  of 
appellee  perpetuating  the  injunction,  but  declined  of  its  own  volition 
to  entertain  jurisdiction  of  appellants'  cross  action  and  dismissed  the 
same,  holding  that  inasmuch  as  the  amount  of  the  debt  declared  on  in 
said  cross  action  was  less  than  five  hundred  dollars,  it  was  a  matter  of 
discretion  with  the  court  as  to  whether  it  would  hear  and  determine 
said  action.  Appellants  excepted  to  the  rulings  and  judgment  of  the 
court  and  appealed. 

No  statement  of  facts  is  contained  in  the  record,  but  the  trial  judge 
filed  conclusions  of  fact,  which  we  adopt,  and  which  are  as  follows: 
"Plaintiff  is  a  married  man,  head  of  a  family,  and  the  land  in  contro- 
versy herein  is  a  part  of  the  homestead  of  said  family,  and  was  a  part 
of  said  homestead  at  the  time  of  the  execution  of  the  deed  of  trust 
thereon  which  is  sought  to  be  conceled  herein  and  foreclosure  of 
which  is  sought  herein.  The  indebtedness  evidenced  by  the  notes 
attempted  to  be  secured  by  said  deed  of  trust  was  for  the  purchase  price 
of  certain  trees  (1,000  in  number)  purchased  by  plaintiff  from  the 
defendant  Stark  Brothers  Nurseries  &  Orchards  Company,  these  fruit 
trees  plaintiff  intended  to  plant,  and  many  of  them  (749  in  number) 
he  did  plant  on  the  aforesaid  tract  of  land.  The  contract  for  the 
purchase  of  said  trees  was  made  by  letters,  and  as  a  result  of  said 
correspondence  plaintiff  by  letter  ordered  certain  fruit  trees  and  sent 
the  aforesaid  notes  and  deed  of  trust,  and  the  said  notes  and  deed 
of  trust  were  received  by  defendant  before  they  shipped  the  fruit 
trees  to  plaintiff  which  he  had  ordered  as  aforesaid.  Plaintiff's  wife 
was  not  a  party  to  this  correspondence,  although  some  of  the  letters 
signed  by  plaintiff  were  written  wholly  or  in  part  by  plaintiff's  wife  at 
plaintiff's  dictation,  the  plaintiff  being  at  the  time  sick  in  bed.  Aside 
from  the  aforesaid  deed  of  trust,  which  was  signed  by  both  plaintiff 
and  his  wife  and  duly  acknowledged  by  both  as  required  by  law,  there 
has  been  no  contract  between  plaintiff  and  defendants  or  either  of 
them  which  has  been  signed  by  plaintiff's  wife,  or  to  which  she  was 
a  party  or  acknowledged  as  deeds  are  required  to  be  acknowledged,  by 
either  the  plaintiff  or  his  wife.  Neither  the  deed  of  trust  nor  the  notes 
show  what  the  contract  between  the  parties  was,  nor  what  was  the 
consideration  for  said  notes." 

The  assignments  of  error  present  but  two  questions:  First,  did  the 
court  below  err  in  its  conclusion  of  law  that  the  land  and  premises, 
the  sale  of  which  appellee  sought  to  enjoin  in  this  suit,  was  not 
subject  to  the  lien  claimed  thereon  by  appellants?  Second,  did  the 
court  below  err  in  refusing  to  entertain  jurisdiction  of  appellants' 
cross  action  and  determine  their  right  to  recover  a  judgment  against 
appellee  upon  the  notes  set  up  therein? 

We  are  clearly  of  the  opinion  that  the  trial  court,  under  the  fore- 
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going  factSy  correctly  decided  the  first  question.  That  the  land  and  prem- 
ises involved  constitute  a  part  of  appellee's  homestead  is  uncontroverted. 
Whether  the  fruit  trees  sold  to  appellee  and  planted  upon  his  home- 
stead come  within  the  meaning  of  the  word  material,  as  that  term  is 
used  in  article  16,  section  50,  of  the  Constitution,  is  a  question  not 
necessary  to  be  determined  in  this  case,  and  we  do  not  decide  it;  but 
conceding,  for  the  sake  of  argument,  that  such  trees,  when  purchased 
for  that  purpose  and  planted  upon  the  homestead,  constitute  "material** 
used  in  the  construction  of  improvements  thereon,  as  contemplated  by 
the  framers  of  the  Constitution  and  within  the  meaning  of  the  pro- 
visions of  the  section  and  article  mentioned,  still  we  think  the  action 
6f  the  lower  court  in  holding  that  appellants,  under  the  facts  in  this 
case,  had  no  lien  upon  appellee's  homestead  and  in  perpetuating  the 
injunction  sued  out,  must  be  sustained.  Except  for  the  purchase 
money  or  a  part  thereof,  the  taxes  due  thereon,  or  for  work  and 
material  used  in  constructing  improvements  thereon,  the  homestead 
of  a  family  in  this  State  is  absolutely  protected  from  forced  sale. 
To  remove  this  shield  of  the  Constitution  and  authorize  a  sale  of  the 
homestead  for  work  and  material,  or  either,  used  in  making  improve- 
ments thereon  as  provided  in  the  exception  to  the  general  provision 
of  exemption,  it  must  be  shown  that  such  work  or  material,  or  both, 
as  the  case  may  be,  was  contracted  for  in  writing  with  the  consent  of 
the  wife  'given  in  the  same  manner  as  is  required  in  making  a  sale  and 
conveyance  of  the  homestead.  (Const.,  art.  16,  sec.  50.)  This  con- 
tract must  be  in  writing,  as  is  required  by  the  Constitution,  and  by 
its  express  terms  should  stipulate  that  work  is  to  be  done  in  improving 
the  homestead,  and  the  cost  thereof,  or  if  only  material  is  to  be  used 
in  its  improvement,  then  the  purchase  of  such  material  and  its  char- 
acter and  value.  If  it  is  desired  to  secure  the  payment  of  the  cost  of 
the  work,  or  the  price  of  the  material  to  be  furnished,  by  mortgage  or 
deed  of  trust  upon  the  homestead,  we  think  the  contract  for  such  work 
or  material  may  be  incorporated  in  such  instrument,  and  if  duly 
executed  by  the  parties  to  be  affected  thereby  as  is  required  in  the 
conveyance  of  such  homestead,  the  demands  of  the  law  will  have  been 
met.  We  do  not  think  it  necessary,  in  order  to  create  and  fix  a  lien 
upon  the  homestead  for  work  or  material  used  in  its  improvement,  and 
payment  therefor  is  sought  to  be  secured  by  a  mortgage  or  trust  deed, 
that  the  contract  required  by  the  Constitution  to  be  executed  by  the 
husband  and  wife  must  be  separate  and  distinct  from  such  mortgage 
or  deed  of  trust.  If  the  mortgage  or  deed  of  trust,  in  addition  to  the 
usual  provision  of  such  instrument,  contains  the  essential  ingredients 
of  the  contract  contemplated  by  the  Constitution,  and  is  executed  by 
the  husband  and  wife  with  the  formalities  required  in  the  sale  anil 
conveyance  of  the  homestead,  such  instrument  will  fix  a  valid  lien 
upon  the  same.  As  said,  however,  the  contract,  in  whatever  form  put, 
must  be  an  express  written  contract.  "No  lien  can  be  fixed  and  no 
foreclosure  had  upon  the  homestead  by  an  implied  written  contract, 
or  by  an  express  oral  contract.*'  (West  End  Town  Co.  v.  Grigg,  54 
S.  W.  Rep.,  904.)  The  article  of  the  Constitution  referred  to  above, 
requires  that  the  consent  of  the  wife  be  given  to  the  incumbrance  of 
her  homestead  for  work  and  material  used  in  its  betterment,  and  this 
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consent  must  be  evidenced  by  her  privy  acknowledgment  of  the  in- 
strument creating  such  incumbrance.  This  implies  a  knowledge  on  her 
part  of  the  nature  and  extent  of  the  improvements  to  be  made,  and  the 
privy  acknowledgment  required,  when  the  instrument  did  not  upon 
its  face  show  that  work  or  material  was  being  contracted  for  to  be  used 
in  improving  her.  home  and  the  extent  and  charge  therefor,  would  not 
evidence  such  knowledge  and  consent,  and  hence  such  an  instrument 
would  be  ineffectual  for  the  purpose  of  creating  a  lien  upon  the  home- 
stead. As  said  in  the  case  of  West  End  Town  Co.  v.  Grigg,  supra, 
**One  of  the  main  objects  in  requiring  the  wife  to  join  in  the  contract 
for  improvements  is  to  get  her  consent  and  to  apprise  her  fully  of  the 
character  and  cost  of  the  improvements  to  be  made.*'  And  we  may 
add  that  this  can  onlv  be  made  to  appear  by  the  express  terms  of  the 
contract  acknowledgea,  as  before  stated.  Now  it  is  not  contended  that 
the  deed  of  trust  sought  to  be  foreclosed  in  this  case,  by  its  terms 
evidenced  a  contract  entered  into  by  appellee  and  his  wife  for  the 
purchase  of  fruit  trees  to  be  set  out  in  their  homestead.  The  deed  of 
trust  given  to  secure  the  payment  of  the  notes  declared  on  by  appel- 
lants evidently  expressed  no  other  consideration  than  the  notes  them- 
selves, and  made  no  mention  of  fruit  trees  as  being  therein  contracted 
for  to  be  planted  on  appellee^s  homestead;  and  no  separate  written 
contract  was  signed  and  acknowledged  by  appellee's  wife.  The  trial 
judge's  findings,  as  has  been  seen,  recites  that  ^'neither  the  deed  of 
trust  nor  the  notes  show  what  the  contract  between  the  parties  was,  nor 
what  was  the  consideration  for  said  notes."  The  trial  court  correctly 
held  that  the  facts  in  this  case  were  insufficient  to  establish  and  fix 
upon  appellee's  homestead  appellants'  alleged  lien,  and  the  judgment 
perpetuating  the  injunction  restraining  the  sale  of  said  homestead  will 
be  affirmed. 

We  are  of  opinion  that  the  court  below  erred  in  dismissing  appel- 
lants' cross  action  upon  the  notes.  It  is  doubtless  true  that  the  de- 
cisions upon  the  question  are  somewhat  confiicting  and  confusing.  We 
think,  however,  the  rule  of  practice  announced  in  the  case  of  Ablo- 
wich  V.  Greenville  Nat.  Bank,  95  Texas,  429,  and  the  authorities  there 
cited,  should  control  and  be  observed  under  the  facts  in  the  instant 
case.  In  the  case  of  Stein  v.  Prieberg,  Klien  &  Co.,  64  Texas,  271, 
cited  in  the  Ablowich  Case,  supra,  an  injunction,  as  in  the  case  at  bar, 
had  been  sued  out  in  the  District  Court  to  prevent  the  sale  under  an 
execution  issued  out  of  the  Justice's  Court  of  exempt  property  of  the 
alleged  value  of  $150.  Upon  demurrer  the  case  was  dismissed,  because, 
as  the  judge  held,  the  court  was  without  jurisdiction.  The  Supreme 
Court,  upon  appeal,  speaking  through  Chief  Justice  Willie,  said: 
"This  being  a  proper  case  for  the  interposition  of  a  court  of  equity  to 
prevent  a  sale  of  property,  under  execution,  which  the  law  had  especi- 
ally exempted  from  forced  sale,  there  was  no  doubt  under  the  decision 
cited  (County  of  Anderson  v.  Kennedy,  58  Texas,  616),  but  that  the 
District  Court  had  power  to  issue  the  injunction,  regardless  of  the 
amount  involved;"  and  that  "where  the  District  Court  has  obtained 
jurisdiction  of  a  cause  by  reason  of  an  injunction,  it  is  authorized  to 
retain  cognizance  of  it  for  all  the  purposes  of  the  suit.  The  full  merits 
of  the  controversy,  as  presented  by  either  party,  will  be  adjudicated. 


1905.]  Walker  v.  Woody.  351 

The  case  of  Seymour  v.  Hill,  67  Texas,  385,  is  cited  and  approved  in 
the  Ablowich  case,  and,  as  stated  in  the  opinion  in  the  latter  case,  '^a 
judgment  of  the  justice  of  the  peace  had  been  enjoined  by  a  writ 
issued  out  of  the  District  Court,  and  it  was  held  that  the  court  thereby 
obtained  jurisdiction  of  the  whole  subject  matter,  including  the  debt 
originally  sued  upon  in  the  Justice  Court,  and  the  District  Court  gave 
judgment  for  the  debt  upon  the  principle  that,  having  obtained  author- 
ity over  the  suit,  the  court  will  retain  it  for  the  purpose  of  administer- 
ing such  relief  as  the  pleadings  and  the  evidence  show  the  parties 
entitled  to,  although  it  would  not  have  entertained  jurisdiction  of  the 
debt  as  an  original  action  in  that  court/' 

We  think  the  rule  announced  in  these  decisions  is  in  line  with  the 
spirit  and  purpose  of  our  law  to  avoid  a  multiplicity  of  suits,  and  no 
good  reason  is  perceived  why  it  should  not  have  been  adhered  to  in 
this  case.  We  are  aware  that  it  has  been  said  by  our  Supreme  Court 
in  the  case  of  Western  Union  Tel.  Co.  v.  Arnold,  97  Texas,  366,  79 
S.  W.  Bep.,  8,  that  the  general  rule  laid  down  in  the  decisions  to  which 
we  have  adverted,  "is  not  of  universal  application,'*  and  that  one  of  the 
exceptions  to  it  exists  in  that  case.  The  cases  are  dissimilar,  and  the 
present  case  does  not,  in  our  opinion,  fall  within  that  exceptional  class 
to  which  the  remarks  in  the  Arnold  case  refer.  Here  the  jurisdiction 
of  the  District  Court  was  invoked  and  rightfully  exercised  by  reason 
of  the  injunction  sued  out  to  prevent  the  sale  of  appellee's  homestead. 
His  homestead  had  been  advertised  for  sale  under  a  deed  of  trust  given 
to  secure  the  payment  of  the  notes  set  up  in  appellants'  cross  action, 
and  the  court's  jurisdiction  to  issue  the  writ  and  grant  the  relief  prayed 
for  is  not,  and  can  not  be,  questioned.  In  this  same  proceeding,  and  in 
connection  with  the  exercise  of  jurisdiction  to  award  appellee  relief, 
appellants  sought  a  recovery  upon  the  notes.  This  they  were  authorized 
to  do,  and  entitled  to  have  a  hearing  and  adjudication  of  their  right 
of  recovery  on  said  notes.  This  right  of  adjudication  we  regard  as 
absolute  in  a  case  like  this,  and  not  dependent  upon  the  will,  nor 
subject  to  the  discretion,  of  the  trial  judge.  This  view  of  the  law  is 
not  inconsistent  with  the  holding  in  the  case  of  the  Western  Union 
Tel.  Co.  V.  Arnold,  supra.  On  the  contrary,  it  is  in  line  with  that 
decision.  It  is  held  in  that  case  and  reaffirmed  in  the  case  of  Carswell 
ft  Co.  V.  Habberzettle,  12  Texas  Ct.  Rep.,  786,  "that  although  the 
amount  claimed  in  the  petition  may  be  sufficient  to  give  the  court 
jurisdiction  of  the  case,  yet  if  the  facts  alleged  be  such  as  to  show  no 
cause  of  action  as  to  such  part  of  the  whole  sum  sued  for,  as  to  re- 
duce it  below  the  amount  for  which  the  court  has  jurisdiction,  the  suit 
should  be  dismissed."  We  think  it  is  established  by  these  decisions  that 
in  such  cases  no  discretion  is  allowed,  but  that  the  case  must  be  dis- 
missed. In  the  Arnold  Case,  after  the  amount  sued  for  had  been  re- 
duced by  the  sustaining  of  a  demurrer  to  a  sum  below  the  jurisdiction 
of  the  court,  jurisdiction  was  retained  and  judgment  rendered  for  the 
amount  remaining.  On  appeal  this  was  held  to  be  error  and  the  cause 
reversed.  So  we  hold  that  the  court  having  acquired  jurisdiction  in 
this  case  by  the  injunction  proceedings,  and  the  same  having  been 
retained  throughout  the  tria\  appellants  were  entitled  to  an  adjudica- 
tion of  their  right  to  recover  on  their  notes. 
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The  judgment  of  the  court  below  perpetuating  the  injunction  is 
affirmed,  and  its  judgment  dismissing  appellants'  cross  action,  wherein 
they  seek  a  personal  judgment  against  appellee  on  the  notes  set  up, 
is  reversed  and  the  cause  as  to  that  part  of  said  cross  action^  remanded 
for  trial. 

Affirmed  in  part 
Reversed  and  remanded  in  part. 
Writ  of  error  refused. 


J.  A.  Crav^fobd  v.  Annie  Hord  et  al. 

Decided  October  21,  1005. 

1. — ^Praotloe  on  Appeal — ^Exceptions  Below — ^Record  Xuit  Show  Bnling. 

Complaint  of  the  action  of  the  trial  court  with  reference  to  exceptions'  to 
pleadings  will  not  be  considered  on  appeal  where  there  is  nothing  in  the  record 
to  show  that  the  trial  court  took  any  action  on  the  exceptions. 

l^ce — ^Declarations  of  Assignor. 

The  declarations  of  an  assignor  of  property  subsequent  to  the  assignment 
that  tend  to  defeat  the  assignment,  are  not  admissible  in  evidence,  though  the 
assignor  has  since  died. 

8. — Charge — Transfer  and  Delivery  of  Notes. 

A  charge  in  relation  to  a  gift  of  notes  did  not,  by  the  use  of  the  word 
"transferred"  exclude  the  idea  of  a  delivery,  and  if  a  fuller  instruction  relative 
to  delivery  was  desired,  it  should  have  been  requested. 

4. — Same — Gift  of  Kotes — ^Assuming  Value. 

Where  the  issue  was  whether  a  testator  had  made  a  gift  of  certain  notes 
to  one  of  the  defendants,  the  question  of  their  value  was  immaterial,  and  it 
was  not  prejudicial  error  for  the  charge  to  assume  that  they  were  worth  their 
face  value. 

5. — ^Executor— Appointment  by  Will — ^Fees. 

Where  by  the  terms  of  a  testator's  will  G.  was  named  as  executor,  the 
fact  that  the  trusteeship  of  certain  property  was  vested  in  another  did  not 
constitute  the  appointmentship  of  such  other  as  joint  executor,  and  C.  alone 
was  entitled  to  the  fees  as  executor,  of  which  he  could  not  be  deprived  except 
for  negligence  in  the  performance  of  his  duties. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Thos.  P.  Nash. 

J.  H.  Taylor,  W.  N,  Coomhes  and  W.  A.  Hudson,  for  appellant. 

U.  F.  Short,  for  appellees, 

BAINEY,  Chief  Justice.— In  January,  1901,  W.  H.  Hord  died, 
leaving  a  will  by  which  he  devised  his  estate,  after  some  minor  be- 
quests, in  equal  portions  to  J.  A.  and  Mattie  Crawford,  and  to  the 
children  of  his  son,  P.  P.  Hord,  appellees  herein.  J.  A.  Crawford 
was  nominated  as  executor,  and  duly  qualified  as  such.  Annie  Hord 
was  nominated  as  trustee  for  the  portion  devised  to  the  children  of 
P.  P.  Hord,  she  being  a  child  of  said  P.  P.  Hord.  Annie  Hord 
brought  this  suit  as  trustee  under  said  will  to  recover  of  J.  A.  and 
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Mattie  Crawford  the  portion  due  them  under  said  will,  alleging  that 
said  J.  A.  Crawford  had  come  into  possession  of  said  estate  and  had 
failed  to  inventory  and  account  for  a  large  portion  thereof.  . 

The  defendants  plead  in  bar  a  former  judgment  between  the  same 
parties,  also  a  general  demurrer  and  general  denial,  and  also  a  plea 
setting  up  receipts  and  disbursements  in  the  management  of  said 
estate.  By  supplemental  petition  plaintiffs  plead  a  general  demurrer, 
a  special  demurrer  to  the  plea  of  former  judgment  and  a  general 
denial.  Plaintiffs  recovered  a  judgment,  and  defendant  J.  A.  Craw- 
ford appealed. 

The  first  assignment  of  error  presented  complains  of  the  court  for 
sustaining  plaintiffs'  exception  to  defendant's  plea  of  res  adjudicata. 
This  assignment  must  be  overruled,  because  there  is  nothing  in  the 
record  before  us  to  show  that  the  trial  court  ever  considered  the  ex- 
ception to  the  plea  of  former  judgment,  or  took  any  action  whatever 
thereon.  For  this  court  to  revise  the  action  of  the  trial  court,  the 
transcript  must  show  what  the  action  complained  of  was,  as  the  tran- 
script is  the  only  source  from  which  this  court  can  derive  the  necessary 
information  upon  which  to  base  its  action. 

T.  A.  Hord,  a  witness  for  plaintiffs,  was  permitted  to  testify,  over 
appellant's  objection,  as  follows:  "My  father  (meaning  W.  H.  Hord, 
deceased),  possibly  some  time  six  or  eight  months  during  the  latter 
part  of  the  year  prior  to  his  death  said  to  me,  ^James  A.  Crawford 
owes  me  more  than  he  will  ever  pay;'  and  that  the  defendant  James 
A.  Crawford  was  continually  after  him,  the  said  W.  H.  Hord,  for  more 
money,  and  that  he  would  not  let  him  have  another  dollar."  The 
objection  to  this  evidence  was  that  same  was  hearsay,  not  made  in 
the  presence  of  the  defendant,  irrelevant  and  immaterial.  The  issue 
under  which  these  declarations  were  admitted  was  whether  or  not  W. 
H.  Hord,  about  the  year  1898,  had  given  to  Mattie  J.  Crawford,  one 
of  the  defendants,  certain  notes  executed  to  him  by  J.  A.  Crawford, 
which  had  not  been  inventoried  by  Crawford.  Both  the  Crawfords 
testified  in  effect  that  said  Hord  had  endorsed  and  transferred  the 
notes  to  Mattie  J.  Crawford  as  a  gift.  These  notes  were  the  only 
evidence  showing  any  indebtedness  due  by  Crawford  to  Hord.  The 
transfer  of  the  notes  was  controverted,  and  the  declaration  being  made 
at  a  time  subsequent  to  the  transfer,  tended  to  contradict  the  claim 
of  transfer,  because  if  said  declarations  were  true  then  such  transfer 
was  not  made.  The  declarations  of  an  assignor  of  property  subsequent 
to  the  assignment  that  tend  to  defeat  the  assignment,  are  not  ad- 
missible in  evidence,  though  the  assignor  has  since  died.  (Steffian  v. 
Bank,  69  Texas,  613.)     The  court  erred  in  admitting  said  evidence. 

The  seventh  assignment  of  error  is  as  follows:  "The  court  erred  in 
that  part  of  his  charge  wherein  he  says:  *If  you  find  from  the  evi- 
dence that  W.  H.  Hord  transferred  the  five  notes  in  evidence  to  Mrs. 
Crawford,'  etc.,  because  said  charge  eliminated  the  question  of  the  de- 
livery of  said  notes  to  Mrs.  Crawford  by  W.  H.  Hord."  There  is  no 
material  error  in  this  paragraph  of  the  court's  charge.  It  only  had 
reference  to  the  issue  whether  or  not  the  notes  were  given  to  Mrs. 
Cbrawford.  J.  A.  and  Mattie  Crawford  testified  that  the  notes  were 
Vol.  XL.  Civil— 23. 
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delivered  to  Mrs.  Crawford  immediately  after  the  endorsements  thereon 
were  made,  Mrs.  Crawford  testifying  that  W.  H.  Hord  at  the  time 
remarked,  "Take  these  and  do  exactly  as  you  please  with  them."  The 
jury  evidently  were  not  misled  by  the  court^s  charge,  and  only  con- 
sidered the  language  of  the  court  in  the  sense  it  was  intended,  which 
was  as  to  the  notes  having  been  given  to  Mrs.  Crawford.  In  speak- 
ing of  the  transfer  of  an  instrument  it  conveys  the  idea  pf  a  delivery, 
and  if  defendaixt  desired  a  fuller  charge  one  should  have  been  requested. 
In  the  absence  of  such  request  we  conclude  no  error  was  shown. 

Appellant  complains  that  the  court  in  its  charge  assumes  that  the 
notes  were  worth  their  face  value.  We  see  no  error  in  this.  The 
notes  were  executed  by  J.  A.  Crawford,  who  was  executor  of  the  will, 
and  the  appellant  herein.  As  executor  of  the  estate  he  was  bound  to 
account  for  the  sums  due  by  him  to  said  estate.  There  was  no  proof 
as  to  the  value,  and  besides  he  is  the  only  one  appealing,  and  he 
ought  not  to  be  heard  objecting  to  the  judgment  on  this  ground;  nor 
is  there  any  merit  to  the  objection  that  if  said  notes  were  advance* 
ments  the  jury  could  only  consider  their  value  at  the  time  of  such 
advancement  in  determining  whether  Mrs.  Crawford  had  any  interest 
in  said  estate.  We  do  not  think  the  issue  of  these  notes  being  an  ad- 
vancement to  Mrs.  Crawford  was  raised  by  the  evidence.  The  only 
issue  raised  as  to  these  notes  is  whether  or  not  the  said  notes  were 
given  to  Mrs.  Crawford  by  said  W.  H.  Hord.  This  being  the  issue, 
the  question  of  value  is  immaterial. 

Complaint  is  made  of  the  refusal  of  the  court  to  give  the  special 
charge  requested  by  defendants,  as  follows:  "You  are  instructed 
that  if  you  find  and  believe  from  the  evidence  that  the  devise  to  J.  A. 
and  Mattie  Crawford  was  made  for  the  interest  of  T.  A.  Hord  in  the 
estate  of  W.  H.  Hord  purchased  by  J.  A.  Crawford,  then  you  are 
charged  that  the  law  of  advancements  does  not  apply,  and  you  will 
find  for  the  defendants  on  said  issue."  There  was  no  error  in  refusing 
this  charge.  As  before  stated,  there  was  no  issue  as  to  the  notes  being 
advancements.  PlaintiflFs  plead  that  certain  checks  received  by  Mrs. 
Crawford  were  advancements  and  should  be  accounted  for  as  such, 
but  the  jury  found  against  plaintiffs  on  this  issue  and  no  judgment 
was  rendered  therefor,  so  if  there  was  error  in  refusing  the  charge 
appellant  is  not  hurt  thereby  and  is  in  no  attitude  to  complain.  In 
view  of  another  trial  we  will  further  add  that  plaintiff  claimed  that 
if  said  checks  were  not  intended  as  loans,  they  were  advancements 
made,  and  were  to  be  accounted  for  upon  the  final  settlement  of  the 
estate  and  accounted  for  by  her.  The  charge  would  have  been  mis- 
leading in  view  of  this  plea. 

The  court  charged  the  jury:  "You  are  instructed  that  under  the 
terms  and  provisions  of  the  will  introduced  in  evidence  in  this  cause, 
made  by  W.  H.  Hord,  deceased,  it  was  the  intention  of  the  said  de- 
ceased that  both  Annie  Hord  and  James  A.  Crawford  should  be  trus- 
tees or  executors  of  said  will,  and  that  they  should  have  charge  of  the 
estate  of  said  deceased  jointly;  that  the  portion  of  said  estate  which 
was  intended  for  the  children  of  P.  P.  Hord,  deceased,  should  be 
managed  and  controlled  by  Annie  Hord,  and  that  the  portion  intended 
for  the  defendants  should  be  applied  to  the  defendants  jointly.    That 
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James  A.  Crawford,  having  qualified  aa  the  sole  executor,  and  claiming 
to  have  charge  of  the  estate,  exclusively,  will  not  be  allowed  any  com- 
mission for  his  management  of  said  estate."  This  charge  we  think 
error,  insofar  as  it  tells  the  jury  that  under  the  terms  of  the  will 
it  was  the  intention  of  the  deceased  that  both  Annie  Hord  and  J.  A. 
Crawford  should  be  executors  of  said  will.  The  will  provides  that 
Annie  Hord  shall  be  trustee  of  the  devise  to  the  children  of  F.  P. 
Hord,  and  that  J.  A.  Crawford  shall  be  trustee  of  the  devise  to  Mattie 
J.  Crawford;  that  each  take  charge  of  and  manage  and  control  the 
property  devised,  the  trust  to  be  separate,  and  that  no  part  of  the 
estate  given  to  one  trustee  have  relation  to  or  be  in  any  wise  dependent 
upon  the  other.  The  will  then  nominates  J.  A.  Crawford  to  be  ex- 
ecutor, with  directions  to  sell  the  property,  except  some  small  bequests, 
to  pay  debts,  and  then  it  directs  that  said  Crawford  is  to  retain  one- 
half  the  remainder  as  trustee,  "to  be  held  and  used  as  hereinbefore 
stated,  and  the  remaining  half  I  desire  to  pay  to  Annie  Hord,  to  be 
held  and  used  by  her  as  trustee,  also  for  the  purposes  mentioned.'* 
This  clearly  shows  that  Crawford  was  to  be  executor  alone,"  and  that 
each  was  to  act  as  trustee  only  for  the  part  of  the  estate  devised  to 
them,  that  is,  Crawford  was  to  act  as  trustee  of  the  portion  devised 
to  him  and  his  wife,  and  Annie  Hord  was  lo  act  as  trustee  of  the  por- 
tion devised  to  the  children  of  F.  P.  Hord. 

The  court  also  erred  in  said  charge  in  assuming  that  Crawford 
would  not  be  entitled  to  any  fees  for  the  reason  therein  stated.  Execu- 
tors are  entitled  to  all  costs  accruing  to  them  under  the  law  in  the 
honest  arid  faithful  administration  of  the  estate.  When,  however,  the 
executor  is  negligent  in  the  performance  of  his  duties  as  such  and 
costs  accrue  thereby,  they  may  be  taxed  against  him  on  final  settle- 
ment.    (Thomas  v.  Hawpe,  80  S.  W.  Rep.,  129.) 

Whether  or  not  Crawford  was  entitled  to  the  attorney's  fees  alleged 
to  have  been  paid  by  him  in  the  suit  wherein  Annie  Hord  sought 
to  remove  him  from  the  executorship,  should  have  been  left  to  the 
jury  for  their  determination  under  appropriate  instructions. 

The  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


Claba  Babklow  v.  Ed  Avert. 

Decided  October  21,  1906. 

1. — ^Damages — ^Xeepinsr  Violous  Boir. 

The  owner,  keeper  or  harborer  of  a  vicious  dog,  known  to  him  to  be  such, 
is  under  a  duty,  which  is  not  discharged  by  the  exercise  of  ordinary  care,  to 
restrain  the  dog,  and  if  it  is  permitted  to  run  at  large,  he  is  liable  for  such 
damages  as  may  be  inflicted  by  it. 

8. — Same — ^Dog  Owned  by  Servant 

The  same  degree  of  liability  attaches  to  an  owner  of  premises  who  allows 
his  agent  or  servant  to  keep  a  vicious  dog  thereon,  knowing  its  vicious  pro- 
pensities. 

8.— Gontrlbutory  Hegligence — OmiBtion  to  Charge  Upon. 

Where  there  is  no  suggestion  of  contributory  negligence  in  tht  evidence 
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adduced  by  plaintiff,  but  it  is  pleaded  by  defendant  and  the  issue  raised  by 
the  evidence,  the  court's  omission  to  charge  upon  the  issue  is  not  reversible 
error  in  the  absence  of  a  request  for  such  a  charge. 

4. — Charge — ^Assuming  Fact. 

Where  a  given  paragraph  of  the  charge  was  objectionable  as  assuming  a 
certain  fact,  but  in  a  preceding  paragraph  such  fact  was  left  to  the  determina- 
tion of  the  jury,  and  in  conclusion  the  charge  placed  upon  plaintiff  the  burden 
of  proving  that  fact  along  with  the  other  necessary  facts,  the  error  was  not, 
the  charge  being  considered  as  a  whole,  such  as  was  likely  to  have  misled 
the  jury. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Thos.  P.  Naah. 

Clark,  Maihis  &  Freeman,  Marcus  M,  Parks  and  John  J.  Hagan, 
for  appellants. 

W.  M.  HolUmd,  for  appellee. 

BAINEY,  Chief  Justice. — This  suit  was  instituted  by  Avery  to 
recover  of  Clara  Barklow  damages  sustained  by  him  by  reason  of  being 
bitten  by  a  vicious  dog  alleged  to  have  been  owned,  kept  and  har- 
bored by  Clara  Barklow.  Defendant  plead  a  general  denial  and  con- 
tributory negligence.  Verdict  and  judgment  for  plaintiff,  from  which 
defendant  has  appealed. 

The  petition,  in  effect,  alleged  that  defendant  owned,  kept  and  har- 
bored a  vicious  dog,  which  dog  was  known  to  be  vicious,  and  which 
defendant  negligently  allowed  to  run  at  large  upon  the  streets  and 
sidewalks,  which  were  public  highways,  in  the  city  of  Dallas.  That 
plaintiff  was  an  expressman,  and  while  in  the  lawful  prosecution  of 
said  occupation  he  was  bitten  and  severely  wounded  by  said  dog.  He 
sues  for  both  actual  and  exemplary  damages,  alleging  that  defendant 
permitted  said  dog  to  run  at  large  without  restraint  on  said  highways 
and  with  reckless  disregard  to  the  safety  of  the  lives  and  persons  of 
the  public. 

The  court  charged  the  jury  that,  "It  is  the  duty  of  the  owner, 
keeper  or  harborer  of  a  ferocious  and  vicious  dog  to  restrain  such  dog 
and  not  allow  such  dog  to  run  at  large  on  the  streets  of  the  city, 
where  such  dog  may  have  opportunity  to  attack  persons  lawfully  using 
the  streets  and  if  you  find  and  believe  from  the  evidence  before  you 
that  the  dog  which  bit  the  plaintiff  was  a  dog  of  ferocious  and  vicious 
habits,  and  that  the  defendant,  Clara  Barklow,  knew  it  was  a  vicious 
dog,  and  you  further  find  that  the  said  Clara  Barklow  was  at  the 
time  plaintiff  was  bitten,  the  owner,  keeper  or  harborer  of  the  dog, 
you  will  find  for  the  plaintiff."  This  charge  is  objected  to  because  it 
instructs  the  jury  that  it  was  the  duty  of  the  owner,  keeper  or  harborer 
of  the  dog  as  a  matter  of  law  to  restrain  the  dog  from  running  at 
large,  when  the  law  requires  the  use  only  of  ordinary  care  in  that 
respect.  This  objection  to  the  charge  is  not  well  founded.  The  law 
imposes  the  duty  upon  the  owner,  keeper  or  harborer  of  a  vicious  dog, 
that  is  known  to  said  owner,  keeper  or  harborer  to  be  vicious,  to 
restrain  such  dog,  and  in  the  event  such  dog  is  permitted  to  run  at 
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large  such  owner,  keeper  or  harborer  is  liable  for  such  damages  as 
may  be  inflicted  by  such  dog,  and  the  court  so  charging  was  not 
error.  (Trialo  v.  Foster,  57  S.  W.  Rep.,  699;  2  Am.  &  Eng.  Enc. 
Law,  366.)  The  defendant  also  objects  to  said  charge  because  it  was 
(not  authorized  by  the  evidence,  as  "it  was  affirmatively  shown  that 
defendant  neither  owned,  kept  or  harbored  said  dog,  and  this  testimony 
was  uncontradicted.**  We  do  not  concur  in  this  view  of  the  evidence. 
There  was  evidence  tending  to  show  that  defendant  owned  the  dog 
and  it  was  kept  on  her  premises.  There  was  evidence  that  the  dog 
was  owned  by  defendant's  porter,  who  worked  on  the  defendant's  prem- 
ises. It  is  held  that  where  the  owner  of  premises  allows  his  agent  to 
keep  a  vicious  dog  on  said  premises,  knowing  the  vicious  propensities 
of  the  dog,  said  owner  is  liable  for  the  damages  caused  by  the  dog. 
(Harris  v.  Fisher,  44  Am.  St.  Rep.,  452. 

The  foregoing  is  a  sufficient  answer  to  defendant's  second  assign- 
ment of  error,  complaining  of  the  court's  charge  wherein  the  jury  were 
instructed  in  effect  that  defendant  would  be  liable  if  she  allowed  her 
porter  to  keep  the  dog  on  her  premises  and  she  knew  of  the  dog's 
viciousness. 

The  third  assignment  of  error  is,  "That  the  court  erred  in  giving 
that  portion  of  the  charge  which  reads  as  follows:  *If  you  find  any 
actual  damages  for  the  plaintiff,  then  if  you  find  and  believe  from  the 
evidence  that  the  defendant,  Clara  Barklow,  with  full  knowledge  of 
the  ferocious  and  vicious  habits  of  the  dog,  if  it  did  have  such  habits, 
permitted  the  dog  to  run  at  large  on  the  public  streets  of  the  city  of 
Dallas,  being  the  owner,  keeper  or  harborer  of  the  dog,  or  that  with 
such  knowledge,  she  permitted  her  servant  and  porter,  Dan  James,  to 
keep  the  dog  on  her  premises  and  from  said  premises  to  allow  the  dog 
to  run  at  large  on  the  streets  of  the  city  without  being  guarded  or 
confined,  and  further  find  that  she  did  so  with  reckless  disregard  for 
the  safety  of  the  lives  and  persons  of  the  public,  and  that  no  effort 
was.  made  to  restrain  said  dog  or  to  protect  the  public  from  his  vicious 
attacks,  if  any,  then  you  may  in  your  discretion  find  for  plaintiff  as 
exemplary  damages  such  an  amount  as  you  believe  will  be  proper  and 
right';  because  (1)  it  assumes  that  the  defendant  was  the  owner,  keeper 
or  harborer  of  the  dog,  and,  if  the  testimony  is  iiot  uncontradicted 
that  she  was  neither,  it  was  a  controverted  question,  and  the  charge 
was  on  the  weight  of  the  evidence;  (2)  it  is  not  left  to  the  jury  to 
say  whether  defendant  either  wantonly,  wilfully  or  maliciously  permit- 
ted the  dog  to  run  at  large;  (3)  all  the  prerequisite  facts  necessary 
to  a  verdict  for  plaintiff  for  exemplary  damages  are  not  left  to  the 
jury  before  the  jury  is  authorized  to  return  a  verdict  for  exemplary 
damages;  (4)  there  was  no  evidence  authorizing  said  charge."  This 
paragraph  of  the  charge,  strictly  construed,  might  possibly  be  subject 
to  the  criticism  that  it  assumes  that  defendant  was  the  owner,  keeper 
or  harborer  of  the  dog,  but  when  considered  in  the  light,  of  the  balance 
of  the  charge  the  jury  could  not  have  been  misled  thereby.  In  the 
first  paragraph  of  the  charge  the  ownership,  etc.,  of  the  dog  is  left 
for  the  jury's  determination,  and  in  the  latter  part  of  the  charge  the 
court  places  the  burden  of  proof  on  plaintiff  to  show  that  the  dog 
was  vicious;  that  defendant  was  the  owner,  keeper,  or  harborer,  or  that 
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she  permitted  her  servant  to  keep  the  dog  on  her  premises;  that  she 
knew  the  dog  was  vicious  and  permitted  it  to  run  at  large,  and  that 
plaintiff  was  bitten  by  said  dog,  and  if  plaintiff  failed  to  make  such 
proof  to  find  for  the  defendant.  The  charge,  when  taken  as  a  whole, 
evidently  prevented  the  jury  from  being  1^  astray  by  the  defect,  if 
any,  complained  of  by  plaintiff. 

Complaint  is  made  of  the  court  in  not  charging  upon  contributory 
negligence.  While  it  would  have  been  proper  for  the  court  to  have 
so  charged,  the  failure  to  do  so  is  not  error  which  will  avail  appellant 
because  no  special  charge  to  that  effect  was  requested.  •  There  was  no 
suggestion  of  contributory  negligence  in  the  evidence  adduced  by  plain- 
tiff. It  was  plead  by  defendant  as  a  defense,  and  the  burden  of  prov- 
ing it  rested  with  her,  and  if  she  desired  a  charge  thereon  she  should 
have  requested  it  in  order  to  take  advantage  of  the  court^s  omission. 
Had  the  evidence  adduced  by  plaintiff  involved  the  question  of  con- 
tributory negligence  in  any  way  that  it  became  necessary  to  explain  it 
away  before  he  could  recover,  then  a  different  question  would  have 
been  presented.  But  in  this  case  his  testimony  raised  no  such  question. 
(Eailway  Co.  v.  Allbright,  7  Texas  Civ.  App.,  21,  26  S.  W.  Rep.,  250.) 

Complaint  is  made  of  the  court  for  refusing  the  following  special 
charge,  viz:  "If  you  find  and  believe  from  the  evidence  that  a  person 
or  persons  other  than  defendant  kept  and  controlled  or  harbored  the 
dog  that  bit  plaintiff,  at  the  time  alleged  by  plaintiff,  you  will  find 
for  defendant.'*  This  was  not  error,  as  this  charge  is  practically  cov- 
ered by  the  court's  main  charge  in  paragraph  5,  wherein  the  jury  are 
instructed,  in  effect,  that  if  they  fail  to  find  that  defendant  was  the 
owner,  keeper  or  harborer  of  the  dog,  to  find  for  defendant. 

The  judgment  is  affirmed. 

Affirmed. 


Intebnational  Aiw  Great  Northern  Railroad  Company  v.  Ben 

MUSCHAMP. 

Decided  October  25,  1905. 

1. — ^Xaster  and  Serrant— ABSumed  Bisk. 

A  stonemason  engaged  in  building  the  wall  of  a  railway  culvert  did  not 
assume  the  risk  of  injury  by  negligence  of  a  member  of  a  piledriver  gang 
working  under  a  different  foreman  and  engaged  in  constructing  the  same  culvert. 

2. — ^Xaiter  and  Servant — Negligence. 

Facts  considered  and  held  to  support  a  recovery  against  the  master  by  a 
stonemason  hurt  while  laying  the  wall  of  a  railway  culvert  by  the  negligence 
of  a  member  of  a  piledriver  gang  engaged  at  the  construction  of  a  tressle,  in 
shoving  a  plank  from  the  scaffold  without  warning,  striking  plaintiff  therewith. 

3. — Charge. 

An  instruction  that  the  jury  were  bound  to  receive  the  law  from  the 
court  "as  given  in  this  charge"  was  not  erroneous  as  leading  them  to  disre- 
gard the  law  as  given  in  a  special  instruction  at  request  of  appellant. 
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Appeal  from  the  Diatriet  Court  of  Travis  County.  Tried  below 
before  Hon.  V.  L.  Brooks. 

8.  R.  Fisher,  J.  H.  Tallichet  and  8.  W,  Fisher,  for  appellant.— The 
court  erred  in  refusing  to  give  special  instruction  No.  3,  asked  by 
defendant,  because  the  defendant  had  interposed  the  defense  of  as- 
sumed risk  as  to  which  there  was  sufficient  evidence  to  justify  its 
submission  to  the  jury,  and  the  court  in  its  charge  had  omitted  to  pre- 
sent this  issue  to  the  jurv  for  its  determination.  Assumed  risk. — Fort 
Worth,  etc.,  Ry.  Co.  v.  Gilstrap,  61  S.  W.  Rep.,  351;  Texas  C.  Ry. 
Co.  V.  Poe,  74  S.  W.  Rep.,  663;  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Waller,  66  S.  W.  Rep.,  210;  Webb  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  66 
S.  W.  Rep.,  684;  Railway  Co.  v.  Storey,  62  S.  W.  Rep.,  130;  Railway 
Co.  V.  McCarthy,  64  Texas,  632 ;  Bonnet  v.  Railway  Co.,  89  Texas,  72 ; 
Railway  Co.  v.  Bradford,  66  Texas,  732;  Railway  Co.  v.  Drew,  69 
Texas,  10 ;  Railway  Co.  v.  Lempe,  59  Texas,  19 ;  Williams  v.  Railway 
Co.,  116  N.  Y.,  628;  Lovejoy  v.  Railway  Co.,  126  Mass.,  79;  Quill  et 
al.  V.  Houston  &  T.  C.  Ry.  Co.,  93  Texas,  616;  Missouri  P.  Ry.  v. 
Somers,  71  Texas,  700 ;  Missouri  P.  Ry.  Co.  v.  Somers,  78  Texas,  439 ; 
Green  v.  Cross  &  Eddy,  79  Texas,  130;  Texas  &  P.  Ry.  Co.  v.  French, 
86  Texas,  96 ;  Bonnet  v.  Galveston  H.  &  S.  A.  Ry.  Co.,  89  Texas,  76. 

The  court  erred  in  the  seventh  paragraph  of  its  charge  on  the  law 
of  the  case,  because  the  same,  in  advising  the  jury  that  they  were  bound 
to  receive  the  law  of  the  case  from  the  court  as  given  in  the  main 
charge  of  the  court,  expressly  excluded  from  the  consideration  of  the 
jury  special  instruction  No.  2,  asked  by  defendant  and  given  by  the 
court. 

Allen  £  Hart,  for  appellees. — The  injury  to  the  appellee  having  been 
caused  by  the  negligence  of  another  employe  or  employes  of  the  ap- 
pellant who  were  not  fellow  servants  of  the  appellee,  and  the  jury  hav- 
ing found  that  the  appellee  was  not  guilty  of  contributory  negligence, 
no  question  of  assumed  risk  arises.  Brown,  Receiver,  v.  Sullivan,  71 
Texas,  470;  Railway  v.  Silliphant,  70  Texas,  623;  San  Antonio  &  A. 
P.  Ry.  Co.  V.  Brock,  Texas  Law  Journal,  vol.  3,  p.  188;  Texas  Central 
Ry.  Co.  V.  H.  C.  Pelfrey,  Texas  Law  Journal,  vol.  4,  p.  766;  Texas 
&  New  Orleans  Ry.  Co.  v.  Kelley,  Texas  Law  Journal,  vol.  4,  p.  220; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Crum,  Texas  Law  Journal,  vol.  4,  p.  330 ; 
Consumers  Cotton  Oil  Co.  v.  Jonte,  Texas  Court  Rep.,  vol.  10,  p.  633; 
Railway  v.  O'Connor,  Texas  Court  Rep.,  vol.  9,  p.  122. 

KEY,  Associate  Justice. — This  is  a  personal  injury  suit,  which 
resulted-  in  the  court  below  in  a  verdict  and  judgment  for  the  plaintiff 
for  $2,600,  and  the  defendant  has  appealed. 

The  verdict  of  the  jury  involves  findings  to  the  effect  that  the  de- 
fendant was  guilty  of  negligence  as  charged  in  the  plaintiff's  petition ; 
and  that  the  plaintiff  was  not  guilty  of  contributory  negligence,  as 
alleged  in  the  defendant's  answer;  and  that  as  a  result  of  defendant's 
negligence  the  plaintiff  sustained  injuries  as  alleged,  for  which  the 
amount  recovered  is  not  excessive  compensation. 

The  first,  second  and  third  assignments  of  error  complain  of  the 
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court*8  refusal  to  submit  to  the  jury  the  question  of  assumed  risk. 
The  testimony  shows  that  appellee  was  engaged  as  a  stonemason,  to- 
gether with  two  other  workmen,  on  the  side  wall  of  a  culvert  on 
appellant's  road  at  Bockdale.  He  was  standing  on  a  scaffold,  about 
four  feet  from  the  ground,  and  engaged  in  laying  stones.  Appellant 
had  another  crew  of  employes  working  at  the  same  time  and  place 
under  a  different  foreman.  These  were  known  as  the  piledriver  gang. 
At  the  time  in  question,  they  were  working  on  the  trestle,  and  the 
scaffold  on  which  they  were  working  was  about  18  feet  from  the 
ground.  It  was  not  directly  over  the  scaffold  on  which  appellee  was 
standing,  but  about  12  or  14  feet  to  one  side  of  it.  It  became  necessary 
for  the  piledriver  gang  to  remove  the  scaffold  or  staging  used  by 
them,  and  while  one  of  them  was  taking  it  down,  he  shoved  off  a 
plank  which  struck  appellee  and  caused  the  injuries  complained  of. 

The  petition  charged,  and  the  jury  evidently  found,  that  it  was 
negligence  to  remove  the  plank  in  the  manner  disclosed  by  appellee's 
testimony  without  first  giving  him  warning.  Appellee  was  not  working 
with  the  piledriver  gang,  and  did  not  assume  the  risk  resulting  from 
the  negligence  complained  of.  (Brown  v.  Sullivan,  71  Texas,  470; 
Railway  v.  Silliphant,  70  Texas,  623;  Railway  v.  Brock,  3  Texas  Ijaw 
Journal,  188;  Railway  v.  Pelfrey,  4  Texas  Law  Jour.,  766;  Railway 
V.  Jonte,  10  Texas  Ct.  Rep.,  63.) 

The  fourth  assignment  complains  of  the  charge  of  the  court  wherein 
the  jury  were  informed  that  they  were  %ound  to  receive  the  law  of  the 
case  from  the  court,  as  given  you  in  this  charge,  and  be  governed 
thereby  in  arriving  at  your  verdict."  The  contention  is  that  the  lan- 
guage quoted  had  a  tendency  to  mislead  the  jury  and  prevent  them 
from  considering  a  special  charge  requested  by  appellant  and  given 
by  the  court.  We  do  not  think  the  language  referred  to  is  susceptible 
of  that  construction.  Its  object  and  purpose  was  to  impress  upon  the 
jury  the  fact  that  they  were  to  obtain  the  law  of  the  case  from  the 
court,  whether  given  of  its  own  motion  or  by  request.  The  requested 
instruction  related  to  the  question  of  release,  which  had  already  been 
covered  by  the  court's  charge;  and  there  being  no  conflict  between  the 
charges  given  upon  that  subject,  we  do  not  think  the  jury  were  misled 
by  the  language  complained  of,  though  the  special  charge  may  have 
been  more  elaborate  than  the  court's  charge  upon  that  subject. 

The  other  assignments  complain  of  the  verdict,  which  we  find  to  be 
supported  by  testimony.  All  the  assignments  of  error  are  overruled 
and  the  judgment  is  affirmed. 

Writ  of  error  refused. 


Lucy  A.  Gregory  v.  Sam  Webb^  Jr.,  et  al. 

Decided  October  27,  1905. 

1. — Corporations — Contract — Liability  of  Stockholder. 

Where  in  an  action  for  loss  of  bagp^age  upon  a  contract  of  carriage  alleged 
to  have  been  made  with  defendant,  an  individual/  the  proof  shows  that  the 
contract  was  made  with  a  corporation  of  which  defendant  is  a  stockholder, 
plaintiff  can  not  recover, 
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8.— Appeal — Eehearlng — Ec-openlng  Cause. 

The  judgments  of  the  Court  of  Civil  Appeals  being  subject  to  its  control 
during  the  term  at  which  they  are  rendered,  it  may,  in  its  discretion  grant  a 
rehearing  and  set  aside  a  judgment  upon  an  additional  motion,  filed  after  the 
original  motion  for  rehearing  has  been  denied. 

8. — Same — ^Affldavlti — ^Eeoord. 

The  Appellate  Court  will  not,  upon  a  motion  for  rehearing,  consider  affi- 
davits contradicting  the  truth  of  the  record. 

4. — Same— Issue  not  Eaised-— BeTersal. 

Where  a  judgment  against  a  defendant  sued  individually  upon  a  contract 
must  be  reversed  because  the  evidence  shows  that  the  contract  was  made  with 
a  corporation  of  which  defendant  was  a  member,  but  it  appears  from  the 
record  that  no  issue  was  made  or  submitted  at  the  trial  as  to  defendant's 
nonliability  because  of  the  corporation  feature,  judgment  will  not  be  rendered 
for  the  defendant,  but  the  cause  will  be  remanded. 

6. — Carriers — ^Delivery  of  Baggage  to  Depot  Company. 

Where  a  transfer  company,  engaged  to  carry  plaintifTs  trunk  to  the  depot, 
placed  it  in  the  entrance  of  the  baggage  room  of  a  depot  company  unchecked 
and  without  calling  it  to  the  attention  of  any  agent  of  such  company,  and  it 
was  through  mistake  checked  out  by  a  third  person,  the  depot  company  was 
not  liable  for  the  loss,  there  having  been  no  delivery  of  the  trunk  to  it. 

Appeal  from  the  County  Court  of  Galveston.  Tried  below  before 
Hon.  Lewis  Fisher. 

James  B.  &  Charles  J.  Sivhhs,  for  appellant. 

i.  J.  Selby  and  Maco  &  Minor  Stewart,  for  appellee  Webb. 

Terry,  Cavin  &  Miller,  for  appellee  Union  Depot  Co. — Delivery  of 
baggage  to  a  carrier  must  be  accompanied  with  actual  notice  to  some 
proper  agent  or  representative  of  the  carrier;  merely  depositing  the 
baggage  at  some  place  in  the  carrier's  depot  or  station,  without  notice 
to  any  agent  or  officer  having  supervision  of  such  matters,  does  not 
charge  the  carrier  with  any  responsibility  until  brought  to  its  notice. 
Trice  v.  Miller,  3  Wilson's  Civ.  Cas.,  par.  440;  3  Am.  &  Eng.  Enc. 
of  Law,  p.  563,  and  notes;  Ball  v.  New  Jersey  Steamboat  Co.,  1  Daly 
(N.  Y.),  491. 

GILL,  Chief  Justice. — Sam  Webb,  Jr.,  brought  this  suit  against 
Lucy  A.  Gregory  and  the  Union  Depot  Company  to  recover  the  value 
of  a  trunk  alleged  to  have  been  lost  by  them.  Each  defendant  inter- 
posed a  general  denial.  A  trial  by  jury  resulted  in  a  verdict  in  favor 
of  the  depot  company  under  peremptory  instruction  from  the  court 
and  in  favor  of  plaintiff  against  defendant  Gregory  on  issues  submit- 
ted. Judgment  followed  accordingly,  and  Lucy  A.  Gregory  has  appealed 
from  the  judgment  in  favor  of  Webb. 

In  pleading  his  cause  of  action  against  Gregory  plaintiflp  alleged, 
among  other  things,  that  Gregory  was  engaged  in  the  transfer  business 
at  Galveston  and  was  doing  business  under  the  firm  name  of  the  Mul- 
laly-Gregory  Transfer  Company.  That  he  made  a  contract  with  her 
to  carry  his  trunk  to  the  depot  and  deliver  it  to  the  baggage  agent 
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That  she  failed  to  do  it^  and  the  tnmk  was  lost;  wherefore  he  sues. 
The  evidence  shows  without  contradiction  that  the  contract  alleged  was 
made  with  the  Mullaly-Gregory  Transfer  Company,  that  that  concern 
is  incorporated,  and  that  Lucy  A.  Gregory  is  merely  interested  with 
others  therein.  The  allegation  that  Lucy  A.  Gregory  undertook  any- 
thing for  the  plaintiff  is  not  only  not  sustained,  but  is  conclusively 
repudiated  by  the  proof. 

For  this  reason  the  judgment  of  the  trial  court  against  Lucy  A. 
Gregory  is  reversed,  and  judgment  here  rendered  in  her  favor.  The 
judgment  in  favor  of  the  Union  Depot  Company  is  not  before  us  for 
revision. 

ox    MOTION    FOR    REHEARING. 

GILL,  Chief  Justice. — At  a  former  day  of  this  term  the  judgment 
of  the  trial  court  in  this  cause  was  reversed  as^  to  Lucy  A.  Gregory  and 
judgment  here  rendered  for  appellant.  This  was  done  solely  upon  the 
ground  that  Lucy  A.  Gregory,  who  was  sued  as  the  party  bound  by 
the  alleged  contract,  was  in  no  way  shown  to  be  connected  therewith, 
and  because  the  undisputed  proof  showed  that  the  Mullaly-Gregory 
Transfer  Company  was  a  corporation. 

At  a  later  day  a  motion  for  rehearing  was  overruled.  Later  the 
appellee,  through  his  attorney,  filed  an  "additional"  motion  for  re- 
hearing, setting  up  the  fact  that  the  case  was  tried  in  the  lower  court 
upon  the  theory  that  Lucy  A.  Gregory  was  doing  business  under  the 
firm  name  of  Mullaly-Gregory  Transfer  Company,  and  was  properly 
made  the  sole  defendant.  That  all  concerned  treated  the  point  which 
controlled  this  court  as  a  thing  conceded,  and  the  issue  was  not  in 
fact  tried  or  adjudged  in  the  court  below.  For  these  reasons  appellees 
^-conceding  that  the  judgment  should  have  been  reversed  in  the  pres- 
ent state  of  the  record— contend  that  the  judgment  should  not  have 
been  rendered,  and  earnestly  pray  that  the  cause  be  remanded  in  order 
that  the  issue  may  be  fully  tried.  In  support  of  the  motion  appellee 
has  filed  certain  affidavits. 

The  first  question  which  confronts  us  is  the  propriety  of  re-opening 
a  matter  which  has  been  finally  closed  by  an  action  on  the  original 
motion  for  rehearing.  Of  our  right  to  do  so  we  have  no  doubt,  since 
the  judgments  of  this  court  (as  of  other  courts)  are  subject  to  our 
control  during  the  term  at  which  they  are  rendered.  We  are  of 
opinion  that  in  view  of  the  state  of  the  record,  we  can  with  propriety, 
and  ought  to,  exercise  the  discretion  vested  in  us  and  set  aside  our 
order  rendering  the  judgment.  Before  stating  our  reasons,  however, 
it  is  well  to  say  that  we  do  not  think  it  proper  to  consider  the  affidavits 
contradicting  the  truth  of  the  record.  Our  action  is  predicated  upon 
the  record  itself. 

The  suit  as  against  Mrs.  Gregory  was  upon  distinct  allegations  that 
she  was  doing  business  under  the  firm  name  of  Mullaly-Gregory  Trans- 
fer Company.  She  answered  by  general  denial,  but  followed  same  by 
special  pleas  in  which  she  alleged  in  the  minutest  way  a  fulfillment  by 
her  of  the  contract  of  delivery,  and  it  is  manifest  from  the  record 
that  the  parties  proceeded  at  once  to  a  trial  of  the  issues  thus  specially 
made,  inadvertently  ignoring  the  general  issue.     The  proof  of  incor- 


1905.]  Obegort  y.  Webb.  363 

poration  was  made  by  a  witness  who  testified  at  length  upon  the  is- 
sues generally  and  stated  in  a  brief  sentence  that  the  company  was 
incorporated.  There  appears  to  have  been  no  cross-examination.  No 
other  evidence  pro  or  con  was  adduced  upon  the  point,  and  it  mani- 
festly escaped  the  attention  of  plaintiflE's  counsel,  the  trial  court,  the 
jury  and  apparently  that  of  counsel  for  Mrs.  Gregory.  This  is  plain 
because  the  liability  of  Mrs.  Gregory  was  submitted  to  the  jury  on  the 
theory  that  she  was  the  sole  contracting  party,  and  this  without  pro- 
test from  her  attorneys,  and  all  this  notwithstanding,  if  the  fact  of 
incorporation  had  been  treated  as  proven,  it  would  have  constituted  a 
perfect  defense. 

The  brief,  while  containing  many  assaults  upon  the  action  of  the 
trial  court  in  giving  and  refusing  charges  has  no  complaint  against 
the  assumption  in  the  main  charge  that  there  was  an  issue  as  to 
whether  Mrs.  Gregory  was  the  party  with  whom  the  contract  was  made. 
The  motion  for  new  trial  is  lengthy,  and  while  it  assails  the  verdict 
as  contrary  to  the  law  and  the  evidence,  it  no  where  specifically  points 
out  the  defect  in  the  proof  as  to  Mrs.  Gregory's  connection  with  the 
contract  Her  counsel  at  the  trial  asked  special  charges  embodying  the 
theory  of  her  connection  with  the  contract,  and  all  these  things  show 
conclusively  that  the  issue  was  not  tried. 

All  these  matters  have  been  disclosed  to  us  by  a  careful  re-inspection 
of  the  record.  It  being  thus  clearly  made  to  appear  that  the  issue 
was  not  tried,  it  is  our  right  and  duty  to  set  aside  our  order  render- 
ing judgment  for  appellant  and  to  remand  the  cause  as  between  her 
and  the  plaintiff,  and  it  is  so  ordered.  This  renders  it  necessary  for 
us  to  dispose  of  other  assignments. 

We  do  not  think  it  was  error  to  instruct  a  verdict  for  the  Union 
Depot  Company.  Upon  this  point  the  record  discloses  the  following 
state  of  facts:  The  defendant  depot  company  owned  and  conducted 
the  union  depot  at  Galveston,  and  among  other  things  handled  the 
baggage  for  the  several  railways  reaching  that  point.  For  this  pur- 
pose it  maintained  a  baggage  room  in  charge  of  a  baggage  master. 
Those  desiring  to  check  baggage  out  on  trains  would  have  their  bag- 
gage taken  to  the  depot  and  delivered  into  the  side  entrance  of  the 
baggage  room.  The  owner  would  then  claim  his  baggage  and  have  it 
checked  where  he  pleased.  The  plaintiff,  Sam  Webb,  employed  the 
transfer  company  to  take  his  trunk  to  the  depot  for  shipment  on 
one  of  the  outgoing  trains,  plaintiff  intending  to  check  it  when  he 
reached  the  depot.  A  servant  of  the  transfer  company  took  the  trunk 
to  the  depot  and  placed  it  in  the  entrance  of  the  baggage  room,  with- 
out calling  it  to  the  attention  of  any  agent  of  the  depot  company,  or 
advising  any  one  to  whom  the  trunk  belonged.  There  is  evidence  that 
one  Greenleaf,  who  left  on  an  earlier  train  than  plaintiff,  mistook  plain- 
tiff^s  trunk  for  his  own  and  had  it  checked  out  as  such.  The  baggage 
master  had  not  been  advised  and  did  not  know  to  whom  the  trunk 
belonged.  To  hold  that  the  placing  of  the  trunk  in  the  baggage  room 
was  of  itself  delivery  of  the  trunk  to  the  depot  company  or  baggage- 
master  would  in  effect  impose  upon  the  depot  company  the  duty  of 
requiring  each  one  who  claimed  such  baggage  for  shipment  to  identify 
himself  as  the  owner  in  the  most  absolute  way  and  would  render  the 
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prompt  handling  of  baggage  practically  impossible.  In  this  case  the 
transfer  company  did  not  give  plaintiff  a  claim  check  by  which  his 
trunk  could  be  identified.  Had  this  been  done,  it  may  be  the  delivery 
at  the  baggage  room  would  under  the  facts  have  bound  the  depot  com- 
pany, for  in  that  case  it  should  have  refused  to  check  it  out  unless 
the  claim  check  was  presented.  The  fact  is,  if  Qreenleaf  claimed  the 
trunk  and  had  it  checked  out,  it  was  he  that  ^'delivered^'  it  to  the 
haggage-master.  The  court  did  not  err  in  holding  that  the  contract 
with  the  transfer  company  was  not  complied  with.  The  case  of  Trice 
V.  Miller,  3  App.  Civ.  Cas.,  sec.  440,  states  the  correct  rule. 

What  has  been  said  and  the  elimination  of  the  depot  company  as 
a  defendant,  renders  it  unnecessary  for  us  to  pass  on  many  of  the 
remaining  assignments.  The  objections  to  the  depositions  of  Sam 
Webb  are  without  merit.  The  witness  Bartel  should  not  have  been  per- 
mitted to  testify  concerning  the  DriscoU  letter  after  the  letter  itself 
had  been  excluded.    None  of  the  other  assignments  are  meritorious. 

Motion  granted. 
Reversed  and  remanded. 


Houston,  East  and  West  Texas  Railway  Company  v.  B.  W. 

McCarty. 

Decided  October  27,  1905. 

1. — ^Argument  of  Conntel — Hew  Trial. 

A  violation  of  the  rule  which  requires  argument  to  be  confined  to  the  evi- 
dence and  argument  of  opposing  counsel,  whether  such  violation  is  intentional, 
reckless  or  willful,  is  ground  for  new  trial  unless  it  appears  probable  that  the 
verdict  was  not  influenced  by  the  improper  argument,  and  the  court's  action 
in  allowing  it  to  pass  without  notice,  or  in  restraining  and  rebuking  counsel 
and  instructing  the  jury  to  disregard  it,  is  to  be  considered  only  in  determining 
what  effect  or  influence  the  argument  had  upon  the  jury. 

8. — Same — ^Ballroad's  Ability  to  Pay  Damages. 

Statements  to  the  jury  by  coimsel  for  plaintiff  in  an  action  for  personal 
injury,  that  if  they  should  allow  damages  in  the  full  amount  sued  for,  it  would 
not  in  the  least  affect  the  salary  of  $25,000  that  counsel  for  defendant  draws 
annually  from  such  corporation,  nor  the  running  of  a  single  train,  nor  inter- 
fere with  a  single  employe,  nor  the  clipping  of  a  coupon  from  a  single  bond, 
held  a  gross  violation  of  the  rights  of  the  defendant. 

8. — Carrier  of  Pafsengers — ^Defective  Depot  Platform. 

A  passenger  has  the  right  to  make  a  proper  use  of  a  station  platform, 
although  it  may  be  in  a  defective  condition,  provided  he  uses  it  with  care 
proportioned  to  the  risk  arising  from  its  known  or  obviously  defective  condition. 

4. — Same — Obyiont  Condition — Charge. 

Where  the  court  charged  as  to  contributory  negligence  upon  the  theory 
that  plaintiff  knew  of  the  defective  condition  of  the  platform,  but  did  not 
charge  as  to  its  unsafe  condition  being  so  open  and  apparent  that  a  reasonably 
prudent  person  would  have  discovered  it,  it  was  error  to  refuse  a  requested 
charge  presenting  that  proposition  where  the  evidence  warranted  it. 

5. — ^Personal  Injury — ^Xedical  Expenses — Reasonableness — ^Remittitur. 

In  an  action  for  personal  injuries  where  there  is  no  evidence  that  expenses 
iacurml  by  plaintiff  for  medical  and  surgical  treatment  were   reasonable  in 


1905.]  Houston,  E.  &  W.  T.  Ry.  Co.  v.  MoCarty.  365 

amount,  a  charge  allowing  recovery  therefor  is  error,  which  maj  he  cured, 
however,  by  a  remittitur  of  the  amount  claimed  in  the  petition  for  such  ex- 
penses. 

6. — ^Astumed  Biak — Passenger — ^Defectiye  Tlatfom. 

Where  there  was  no  evidence  that  a  railroad  station  platform  upon  which 
plaintiff  went  was  so  defective  that  it  would  be  dangerous  to  go  upon  it,  the 
doctrine  of  assumed  risk  was  not  applicable,  and  a  charge  upon  contributory 
negligence  as  to  the  effect  of  plaintiff's  going  upon  the  platform  and  moving 
about  on  it  without  the  exercise  of  such  care  and  caution  as  a  person  of 
ordinary  prudence  would  use  in  view  of  the  known  or  obvious  and  apparent 
defective  condition,  was  as  favorable  to  the  defendant  company  as  it  could 
require. 

7. — Carrier  of  Passengers — Station  Platform — Ownership — ^Use. 

Where  a  platform  is  used  by  a  railway  company  as  a  station  platform,  or 
by  its  passengers  with  its  knowledge  and  consent  in  getting  on  and  off  trains, 
the  company  is  bound  to  use  ordinary  care  to  keep  it  in  a  reasonably  safe 
condition  for  such  use,  although  the  platform  was  built  by,  and  is  under  the 
control  of,  a  third  person. 

8. — Same — ^Passenger's  Bight  of  XTse. 

An  intending  passenger  at  a  flag  station  has  as  much  right  to  go  upon  the 
platform  there  for  the  purpose  of  flagging  the  train  as  for  that  of  taking  pas- 
sage on  the  train  when  it  stops. 

9. — ^Personal  Injury— Evidence — ^Habits  of  Injured  Person. 

Where  the  suit  was  for  personal  injuries,  evidence  as  to  plaintiff's  use 
of  intoxicants  five  years  prior  to  the  injury  was  properly  excluded  where  counsel 
offering  it  stated  that  he  was  not  prepared  to  show  any  effect  upon  plaintiff's 
present  physical  condition  by  reason  of  such  use. 

10. — ^Witness — Bias — Unfriendly  Peelings. 

A  witness  testifying  for  one  party  may  properly  be  shown,  either  on  his 
own  cro8s~«xamination  or  by  the  testimony  of  another,  to  have  unfriendly 
feelings  for  the  opposing  party,  since  this  affects  the  weight  to  be  given  to  his 
testimony. 

Appeal  from  the  District  Court  of  Montgomery.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

Baker,  Bolts,  Parker  &  Garwood,  for  appellant. — 1.  Where  argu- 
ment of  counsel  goes  beyond  the  facts  proven  upon  the  trial,  and  is 
calculated  to  prejudice  the  rights  of  a  party,  it  is  reversible  error  for 
the  court  not  to  take  proper  steps  to  correct  it,  a  timely  objection  having 
been  made  by  the  party  affected.  Willis  Bros.  v.  McNeil,  57  Texas, 
474;  Hanna  v.  Bailway,  3  Texas  Ct.  Rep.,  477,  65  S.  W.  Rep.,  493; 
Western  TJ.  Tel.  Co.  v.  Perry,  5  Texas  Ct.  Rep.,  248,  69  S.  W.  Rep., 
131;  Texas  &  St.  L.  Ry.  Co.  v.  Jarrell,  60  Texas,  268;  Railway  v. 
Cooper,  70  Texas,  70;  Moss  v.  Sanger,  75  Texas,  321;  Dillingham  v. 
Scales,  78  Texas,  205;  Ft.  Worth  &  D.  Ry.  Co.  v.  Burton,  1  Texas 
Ct.  Rep.,  375,  60  S.  W.  Rep.,  316;  C.  &  R.  I.  Railway  v.  Musick,  8 
Texas  Ct.  Rep.,  262,  76  S.  W.  Rep.,  219;  Texas  Cent.  Ry.  v.  Parker, 
8  Texas  Ct.  Rep.,  612,  77  S.  W.  Rep.,  42;  Railway  v.  McLendan,  26 
S.  W.  Rep.,  307;  Railwav  v.  Jones,  11  S.  W.  Rep.,  185;  Railwav  v. 
Butcher,  83  Texas,  314;  Railway  v.  Duval,  35  S.  W.  Rep.,  699;  Railway 
V.  Rehm,  11  Texas  Ct.  Rep.,  41. 

2.    The   inference   that   an   argument,   such   as   is   shown   in   this 
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case,  is  prejudicial,  is  drawn  wherever  the  verdict  seems  excessive; 
or  where,  though  not  excessive,  the  preponderance  of  the  evidence  seems 
against  the  verdict;  or  where  the  evidence,  being  evenly  balanced,  the 
Appellate  Court  is  not  able  to  say  whether  the  jury  was  influenced  or 
not.    See  cases  above  cited. 

3.  The  testimony  shows  that  plaintiff  knew,  or  was  charged  with 
knowledge  of  the  defective  condition  of  the  platform,  and,  in  going 
upon  the  same,  he  assumed  the  risk  of  so  doing.  Houston  &  T.  C. 
V.  Clemmons,  55  Texas,  88;  Gulf,  C.  &  S.  P.  v.  Harris,  22  S.  W.  Eep., 
237;  Sucker  v.  Railway,  61  Texas,  499;  Blake  v.  Railway.  78  Iowa, 
57,  39  A.  &  E.  R.  Cas.,  405;  Hickey  v.  Railway,  14  Allen,  429;  Texas 
&  P.  V.  Bryant,  27  S.  W.  Rep.,  825;  Gulf,  C.  &  S.  P.  v.  Bolton,  51  S. 
W.  Rep.,  1085;  Neville  v.  Railway,  59  S.  W.  Rep.,  123;  Louisville  &  N. 
R.  Co.  V.  Keith,  58  S.  W.  Rep.,  468;  Peake's  Admr.  v.  Louisville  ft  N., 
66  S.  W.  Rep.,  995. 

4.  In  a  suit  for  damages  on  account  of  personal  injuries  the  mere 
proof  that  doctor's  bills  were  incurred  and  paid  will  not  authorize  their 
submission  as  elements  of  damages.  It  must  be  further  shown  that 
the  bills  were  reasonable  in  amount.  International  ft  G.  N.  Rv.  Co. 
V.  Sampson,  2  Texas  Ct.  Rep.,  1002,  64  S.  W.  Rep.,  692;  Galveston, 
H.  ft  S.  A.  Ry.  Co.  v.  Perry,  10  Texas  Ct.  Rep.,  669,  8  A.  ft  E.  Ency. 
L.,  2d  ed.,  646. 

5.  If  it  be  true  that  defendant  used,  or  permitted  the  public  to  use, 
Dixon's  platform  for  the  purpose  of  taking  passage  on  trains,  or  in 
alighting  therefrom,  this  did  not  authorize  the  use  of  it  for  the  pur- 
pose of  flagging  trains,  and  the  charge  is  erroneous  in  assuming  that 
it  did  so.  Robertson  v.  Railroad,  156  Mass.,  525;  Alabama,  etc.,  Ry. 
Co.  V.  Stacy,  9  So.  Rep.,  349;  Cincinnati,  etc.,  Ry.  Co.  v.  Peters,  80 
Ind.,  168,  173;  4  Elliott  on  Railroads,  par.  1641. 

6.  The  charge  requires  the  jury  to  find  that  plaintiff  knew  of  the 
defective  condition  of  the  platform  before  it  could  find  that  he  was 
giiilty  of  negligence  in  going  upon  it.  This  was  error.  If  the  de- 
fective condition  of  the  platform  was  open  and  obvious,  and  would 
have  been  known  to  the  plaintiff  by  the  use  of  ordinary  care,  the 
jury  was  authorized  to  find  him  guilty  of  negligence  in  going  upon 
the  platform,  just  as  if  it  found  that  he  had  actual  knowledge  of  the 
condition  of  the  platform.  Gulf,  C.  &  S.  P.  v.  Hubbard,  70  S.  W. 
Rep.,  112;  Texas  ft  P.  v.  Cole,  66  Texas,  562;  O'Connor  v.  Missouri 
Pac,  94  Mo.,  157;  O'Donnell  v.  Patton,  117  Mo.,  13,  17;  Spittorf  v. 
State,  108  N.  Y.,  205,  216. 

7.  The  condition  of  plaintiff's  health  and  the  strength  of  his  con- 
stitution at  the  time  of  the  injury  were  vital  issues  in  the  case  affecting 
the  measure  of  damages  and  the  question  of  liability.  The  testimony 
offered  by  the  defendant  and  excluded  by  the  court,  as  to  plaintiff's 
use  of  liquor,  was  pertinent  as  bearing  upon  plaintiff's  condition  of 
health  and  his  strength  of  constitution  at  the  time  of  the  injury  and 
the  probable  duration  of  his  life.  The  court,  therefore,  erred  in  ex- 
cluding the  testimony  offered.  Texas,  etc.,  Ry.  v.  Douglas,  73  Texas, 
325;  Boggess  v.  Railway,  118  Mo.,  328,  23  S.  W.  Rep.,  159,  24  S.  W. 
Rep.,  210;  Devoe  v.  Van  Vrauken,  29  Hun,  201. 
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A.  C.  Allen  and  Brockman  dk  Kahriy  for  appellee. — 1.  The  remarks 
complained  of^  had  they  not  been  corrected  by  the  court  and  withdrawn 
by  counsel  and  the  jury  told  they  were  not  seriously  made,  still 
did  not  go  to  the  cause  of  action  itself,  but  could  only  have  borne  on 
the  amount  to  be  awarded  and  this,  ad  stated,  being  so  low  for  injuries 
of  such  character,  refutes  the  idea  that  the  jury  could  by  any  possibility 
have  been  lead  by  such  remarks  to  give  more  than  they  otherwise  would. 
Railway  v.  Shelton,  8  Texas  Ct.  Rep.,  178;  Ewing  Case,  1  Texas  Civ. 
App.,  631 ;  Railway  v.  Kelley,  80  S.  W.  Rep.,  1073. 

2.  It  was  not  error  for  the  court  to  refuse  to  permit  evidence  that 
plaintiff  four  or  five  years  before  he  was  injured  on  the  platform  was 
addicted  to  drinking,  etc.,  and  took  the  Keeley  Cure  for  drinking, 
especially  when  the  court  said  that  he  would  admit  it  if  counsel  would 
state  that  they  would  follow  it  up  by  pro<rf  connecting  his  health  with 
the  drinking,  etc.,  four  or  five  years  ago.  Harvey  v.  Edens,  69  Texas, 
433;  Griffith  v.  Lake,  12  S.  W.  Rep.,  285;  DeWate  v.  Railway,  22 
Texas  Civ.  App.,  409. 

REESE,  Associate  Justice. — Appellee  sued  appellant  to  recover 
damages  for  personal  injuries  alleged  to  have  been  received  by  him 
from  having  stepped  on  a  rotten  plank  in  a  platform  adjoining  appel- 
lant's track  at  Pauli,  a  flag  station  on  appellant's  line  of  railway,  and 
fallen  through.  According  to  the  allegations  of  appellee's  petition 
he  had  gone,  about  six  o'clock  p.  m.,  to  Pauli,  to  take  the  train  for 
Houston.  Having  bought  a  ticket  from  appellant's  agent  he  went 
upon  the  platform  used  for  such  purpose  for  the  purpose  of  signalling  to 
stop  the  train  which  was  then  about  to  arrive  and  was  in  sight.  After 
mounting  the  platform  for  this  purpose,  seeing  the  train  about  two  miles 
away  and  too  far  to  be  signalled,  and  while  waiting  for  it  to  get  near 
enough  to  be  signalled  and  to  board  it  when  it  stopped,  one  of  the  planks 
in  the  platform  on  which  appellee  stood,  suddenly  and  without  warning 
gave  way,  causing  him  to  fall  through  the  platform  with  great  force, 
whereby  he  received  the  injuries  complained  of.  It  was  alleged  that  the 
platform  was  negligently  allowed  by  appellant  to  become  and  remain 
so  rotten  and  unsound  that  it  was  not  sufficient  to  sustain  appellee's 
weight,  and  that  there  was  nothing  to  indicate  this  condition  to  him. 

Appellant  answered  by  general  demurrer  and  general  denial,  and 
specially  pleaded  contributory  negligence  and  assumed  risk  by  appellee; 
that  if  the  platform  was  defective,  the  fact  was  well  known  to  appellee, 
or  could  have  been  discovered  by  the  use  of  ordinary  care;  that  the 
defects  were  apparent  and  obvious,  and  if  he  received  any  injuries, 
it  was  through  his  own  want  of  care,  and  the  risk  was  assumed  by 
him.  Appellant  further  pleaded  that  the  platform  was  the  private 
property  of  one  S.  H.  Dixon,  under  his  exclusive  right  and  control, 
and  that  it  was  not  the  duty  of  appellant  to  keep  the  same  in  repair. 

Verdict  and  judgment  against  appellant,  from  which,  motion  for  a 
new  trial  having  been  overruled,  this  appeal  is  taken. 

It  is  assigned  as  error,  that  the  court  permitted  counsel  for  appellee 
in  his  closing  argument,  to  state  to  the  jury  the  following:  "In  this 
case,  gentlemen  of  the  jury,  plaintiff  sues  for  $25,000,  and,  in  fixing 
his  damages  against  defendant,  if  you  were  to  give  him  the  full  amount 
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sued  for,  it  would  not  in  the  least  affect  the  salary  of  $25,000,  or 
$75,000  or  $100,000  that  Mr.  Feagin,  counsel  for  defendant,  draws 
annually  from  this  corporation.'^  Again  at  a  different  time:  "Gentle- 
men, if  you  were  to  give  to  plaintiff  as  damages  in  this  case  the  full 
amount  of  $25,000,  for  which  he  sues,  it  would  not  in  the  least  affect 
or  interfere  with  the  clipping  of  a  coupon  from  a  single  bond  owned 
by  this  corporation."  And  again  and  at  another  time :  "I  can,  and  do, 
say  to  this  jury  this:  If  you  give  the  plaintiff  the  full  amount  sued 
for,  it  will  not  in  the  least  affect  the  running  of  a  single  train,  or 
interfere  with  a  single  employe  on  defendant's  road,  nor  will  it  di- 
minish its  trains,  or  affect  the  schedule  of  the  same.*' 

Bills  of  exception  appear  in  the  record,  from  which  it  appears  that 
when  the  first  statement  was  made  and  when  exception  was  taken  by 
counsel  for  appellant,  "the  court  mildly  rebuked  counsel  for  making 
such  remarks,  and  told  the  jury  that  the  financial  condition  of  the 
parties  had  nothing  to  do  with  their  findings,  and  the  jury  must 
disregard  them,''  whereupon  appellee's  counsel  withdrew  the  remarks 
and  said  that  he  was  not  speaking  seriously.  Upon  the  second  occasion, 
upon  objection  made,  the  court  orally  stated  to  the  jury  that  whatever 
amount  the  company  might  own  or  owe  had  nothing  to  do  with  the 
case,  and  they  would  not  consider  the  remarks  of  appellee's  counsel 
in  reference  thereto.  Upon  the  third  occasion,  when  objection  was  made, 
nothing  was  said  by  the  court,  but  counsel  for  appellee  said  to  the  jur}' 
that  he  wanted  them  to  try  the  case  upon  the  law  and  facts  and  nothing 
else. 

Whether  such  was  the  deliberate  purpose  of  this  argument  or  not, 
certainly  the  effect  calculated  to  be  produced  was  to  place  in  the  minds 
of  the  jury  the  idea  that  the  means  and  ability  of  appellant  to  pay 
any  judgment  that  might  be  rendered  against  it  was  a  matter  proper 
for  their  consideration.  This  might  as  reasonably  influence  a  verdict 
for  the  plaintiff  upon  evidence  which  would  not  otherwise  have  been 
sufficient,  as  a  verdict  in  excess  of  the  amount  which  would  otherwise 
have  been  awarded.  Whenever  the  rule,  which  requires  argument  to 
be  confined  to  the  evidence  and  argument  of  opposing  counsel,  is  violated, 
whether  it  be  done  unintentionally,  recklessly  or  wilfully,  there  is 
a  violation  of  the  right  of  the  opposing  party  to  have  the  argument  so 
confined,  and  a  new  trial  should  be  granted  unless  it  appears  probable 
that  the  verdict  was  not  influenced  by  the  improper  argument.  Dil- 
lingham V.  Scales,  78  Texas,  205.  So  far  as  the  rights  of  parties  are 
concerned,  the  action  of  the  court  in  such  cases  in  allowing  the  improper 
argument  to  pass  unnoticed,  or  in  restraining  or  rebuking  counsel  and 
instructing  the  jury  to  disregard  it,  is  to  be  considered  only  in  deter- 
mining what  effect  or  influence  such  argument  has  had  upon  the  jury 
in  the  light  of  the  action  of  the  court  as  a  counter  influence. 

In  this  case  the  remarks  of  counsel  as  set  out  in  the  record  were 
improper.  The  persistence  of  counsel  in  his  endeavor  to  lodge  in  the 
minds  of  the  jury  the  idea  that  the  ability  of  appellant  to  pay,  without 
inconvenience  or  interruption  of  its  business,  was  a  matter  proper  for 
their  consideration;  although  rebuked  and  sought  to  be  corrected  by 
the  court,  was  so  much  calculated  to  improperly  influence  the  jury 
and  was  so  gross  a  violation  of  appellant's  right  that  we  would  be 
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strongly  inclined  to  reverse  the  judgment  and  grant  appellant's  new 
trial  on  this  ground  alone,  if  there  was  no  other  error  in  the  record. 

Appellant  requested  the  court  to  instruct  the  jury  as  follows:  "If 
you  believe  from  the  testimony  that  the  platform  through  which  plaintiff 
claims  to  have  fallen  was  in  a  dilapidated  or  unsafe  condition,  which 
was  open  and  apparent  to  a  reasonably  prudent  and  cautious  person, 
and  such  a  person,  under  the  circumatances,  and  under  such  oppor- 
tunity as  plaintiff  had  to  know  the  condition  of  the  platform,  would 
have  discovered  that  such  platform  was  in  a  dilapidated  or  unsafe  condi- 
tion, or  had  holes  in  it,  then  you  are  charged  that  plaintiff  would  be 
presumed  to  know  of  such  conditions,  and  know  of  the  holes  in  the 
platform,  and  if,  under  the  circumstances,  you  believe' that  plaintiff 
went  upon  the  platform  and  was  in  any  way  negligent  in  moving  about 
or  stepping  upon  the  platform,  and  he  was  thus  hurt  by  stepping  in  a 
hole  in  the  platform,  or  by  a  plank  therein  breaking,  and  he  was  thus 
thrown  or  fell,  and  was  injured,  then  plaintiff  is  not  entitled  to  recover 
in  this  case,  even  though  you  may  believe  defendant  was  negligent." 

This  charge  should  have  been  given.  The  jury  had  been  properly 
instructed  that  the  uncontradicted  evidence  showed  that  the  platform 
was  in  a  defective  condition.  Appellee  himself  testified  that  he  had 
frequently  been  upon  the  platform,  and  although  he  testified  that  he 
had  never  noticed  that  the  planks  were  rotten,  there  was  evidence  tend- 
ing to  show  that  its  defective  condition  was  so  open  and  apparent  that 
any  man  of  ordinary  capacity,  having  the  opportunity,  would  have 
observed  it,  and  that  appellee  had  such  opportunity.  In  such  case, 
while  appellee  would  still  have  had  the  right  to  make  use  of  the  plat- 
form by  going  upon  it  to  signal  the  approaching  train,  and  take  pas- 
sage upon  it,  its  dilapidated  and  defective  condition,  if  known  to  him, 
or  if  so  apparent  and  obvious  that  he  must  have  discovered  it  by  the 
use  of  ordinary  care,  would  have  imposed  upon  him,  in  the  use  of  ordi- 
nary care,  the  obligation  to  use  such  circumspection  and  caution  in  mov- 
ing about  on  the  platform  as  a  person  of  ordinary  prudence  and  cau- 
tion would  have  used  under  such  circumstances.  This  would,  of  course, 
require  a  greater  degree  of  care  than  would  be  required  in  case  of  a 
platform  sound  and  free  from  defects,  or  apparently  so.  A  man  of  or- 
dinary care  would  use  more  care  and  caution  in  walking  upon  a  platform 
with  holes  in  it,  or  rotten  planks,  than  one  free  from  these  defects, 
and  although  he  may  have  the  right  still  to  use  the  platform,  such 
use  must  be  with  care  proportioned  to  the  risk  arising  from  its  known, 
or  obvious  and  apparent  condition.  Penn.  Co.  v.  Marion,  123  Ind., 
415. 

The  court  instructed  the  jury  that  if  the  appellee  knew  the  defective 
condition  of  the  platform,  and  that  a  person  of  ordinary  prudence, 
having  such  knowledge,  would  not  have  gone  upon  and  walked  upon  it, 
he  could  not  recover.  This  did  not  present  the  proposition  covered  by 
the  requested  charge,  nor  was  this  point  clearly  and  specifically  pre- 
sented by  the  general  charge  on  contributory  negligence.  In  such  case 
it  was  error  to  refuse  the  requested  charge,  in  view  of  the  specific  alle- 
gations of  appellant's  answer  setting  up  the  facts  and  the  evidence 
Vol.  XL.  Civil— 24. 
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in  support  thereof.  Missori,  K.  &  T.  Ry.  Co.  v.  Trawick,  84  Texas,  73; 
Missouri,  K.  &  T.  Ey.  Co.  v.  McGlamory,  89  Texas,  638. 

The  court  also  erred  in  instructing  the  jury,  upon  the  measure  of 
damages,  that  they  might  take  into  the  estimate,  among  other  things,  the 
medical  and  surgical  expenses  incurred  by  the  appellee.  There  was 
no  evidence  that  the  money  paid  and  expenses  incurred  on  this  account 
were  reasonable  in  amount.  Missouri,  K.  &  T.  Ey.  Co.  v.  Warren, 
90  Texas,  566,  40  S.  W.  Eep.,  6.  This  error  however  could  be  obviated 
by  a  remittitur  of  the  amount  claimed  in  the  petition  on  this  account, 
and  would  not  require  a  reversal  of  the  judgment. 

We  do  not  think  the  court  erred  in  refusing  the  special  charge  asked, 
to  the  effect  that  if  a  reasonably  prudent  person  would  have  known 
of  the  danger  of  going  upon  the  platform  and  moving  about  thereon 
in  the  manner  appellee  did,  appellee  assumed  the  risk  incident  thereto 
and  would  not  be  entitled  to  recover,  and  in  failing  to  charge  upon  assum- 
ed risk  further  than  was  done  in  the  charge  given,  hereinbefore  referred  to. 
The  doctrine  of  assumed  risk  is  not  applicable  to  any  phase  of  this 
case  as  presented  by  the  evidence.  There  is  no  evidence  to  support  the 
theory  that  the  platform  was  so  defective  that  it  would  be  dangerous 
to  go  upon  it,  or  move  about  on  it.  There  was  evidence  tending  to  show 
that  its  condition  was  such  that  a  person  of  ordinary  prudence  would 
have  exercised  more  care  in  walking  about  on  it  than  upon  a  platform 
without  these  defects,  but  even  in  such  case  appellee  had  the  right 
to  go  upon  the  platform  for  the  purpose  indicated,  and  would  only  be 
held  to  the  use  of  such  care  and  caution  in  moving  about  on  it  as  a  man 
of  ordinary  prudence  would  have  used  under  like  circumstances. 

The  charge  given  as  to  the  effect  of  appellee's  going  upon  the  plat- 
form with  a  knowledge  of  its  defective  condition,  and  imposing  upon 
him  all  of  the  consequences  of  doing  so,  if  a  person  of  ordinary  pru- 
dence with  the  knowledge  would  not  have  gone  upon  it,  was  quite  as 
favorable  to  appellant  as  the  evidence  justified. 

The  cases  cited  by  appellant  in  support  of  the  proposition  presented 
with  regard  to  assumed  risk  we  do  not  think  applicable.  There  is  no 
analogy  between  this  case  and  that  of  a  passenger  riding  in  a  place 
where  he  has  no  business  to  be,  instead  of  the  place  provided  for  him, 
or  voluntarily  alighting  from  the  train  at  an  unusual  place,  knowing  it 
to  be  such,  or  from  a  moving  train,  or  of  a  servant  using  a  defective 
tool.  The  appellee  was  properly  upon  the  platform,  and  was  only  re- 
quired to  use  such  care  as  a  person  of  ordinary  prudence  would  use 
under  the  circumstances,  in  walking  upon  it,  having  regard  to  its 
known  or  obviously  defective  condition. 

The  court  did  not  err  in  charging  the  jury  that  if  the  platform 
was  being  used  by  the  defendant  company  for  a  platform  which  persons 
intending  to  take  passage  on  or  alight  from  its  trains  could  get  on  or 
off  its  trains  at  Pauli  station,  then  it  was  the  duty  of  defendant  com- 
pany to  use  ordinary  care  to  keep  and  maintain  it  in  a  reasonably  safe 
condition  for  the  purpose  for  which  it  was  being  used.  Jt  did  not 
matter  that  the  platform  was  built  by,  and  was  under  the  control  of, 
Dixon,  if  it  was  used  by  defendant  company  as  indicated  in  the  charge, 
or  by  its  passengers  with  its  knowledge  and  consent  in  getting  on  or  off 
its  trains.     Hutchinson  on  Carriers,  sec.  519;  Eailway  v.  Long,  81 
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Texas,  253;  Beard  v.  Railway,  48  Vt.,  101;  Keefe  v.  Railway,  142 
Mass.,  251;  Collins  y.  Railway,  80  Mich.,  390.  The  evidence  showed 
that  at  the  time  appellee  went  upon  the  platfonn  the  train  was  in  sight 
and  was  due  in  a  few  minutes.  He  had  as  much  right  to  go  there 
for  the  purpose  of  flagging  the  train,  as  for  taking  passage  on  it  when 
it  arrived. 

It  was  not  error  to  sustain  the  appellee's  objection  to  the  question 
propounded  to  appellee  as  a  witness,  as  to  his  use  of  intoxicants  five  or 
six  years  previous  to  the  alleged  accident,  in  view  of  the  statement 
of  appellant's  counsel,  in  reply  to  the  question  of  -the  court,  that  he  was 
not  prepared  to  show  any  effect  upon  appellee's  present  physical  condi- 
tion by  reason  of  such  use,  as  shown  by  the  bill  of  exceptions  upon 
this  point.  Nor  was  there  error  in  allowing  appellee  to  prove  by  the 
witness  Mrs.  B.  W.  McCarty  the  feeling  of  witness  McMichael  towardt 
appellee.  McMichael  having  testified  in  behalf  of  appellant  to  a  material 
matter,  his  feeling  towards  appellee,  if  unfriendly,  was  material  as  af- 
fecting the  weight  to  be  given  to  his  testimony,  and  might  properly  be 
shown  either  by  his  own  testimony  on  cross-examination,  or  by  the 
testimony  of  any  other  witness. 

This  disposes  of  all  the  assignments  of  error  necessary  to  be  con- 
sidered in  view  of  the  disposition  we  have  made  of  the  case.  For  the 
errors  indicated  the  judgment  of  the  District  Court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


City  op  Houston  v.  H.  H.  Dooley. 

Decided  October  27,  1905. 

City  Charter— Suit  for  Tazet — Conttmetlon  of  Btatntei. 

A  city  charter,  passed  in  1903,  and  in  force  when  this  suit  was  brought, 
contained  the  following  paragraph:  "All  taxes  due  bj  property  owners  on 
any  and  all  property  for  the  year  1875  up  to  and  including  the  year  1896,  and 
for  all  years  to  come  until  otherwise  provided  by  the  charter,  as  appears  upon 
the  tax  rolls  of  the  city,  may  be  collected  by  suit  from  delinquents  and  fore- 
closure of  the  liens  thereon  in  any*  court  having  jurisdiction  of  the  same,"  etc. 
It  is  the  duty  of  the  courts  to  '*try  out  the  right  intendment"  of  the  statutes 
upon  which  they  are  called  to  pass,  and  to  give  effect  to  such  intendment  if 
possible.  Therefore  the  expression  "for  all  years  to  come,"  in  the  above  para- 
graph, should  be  construed  to  mean  to  come  after  1896,  and  not  to  come  after 
the  passage  of  the  charter. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Norman  Q.  Kittrell. 

T.  H.  Stone  and  W.  J.  Howard,  for  appellant. — ^The  charter  of  the 
city  of  Houston  (1903)  confers  upon  said  city  the  right  by  suit, 
in  the  District  Court,  to  recover  taxes  due  and  owing  it  for  the  year 
1902,  on  any  and  all  property  situated  in  said  city,  and  to  enforce  the 
lien  for  such  taxes  against  such  property  upon  which  the  same  are 
due  and  owing.  Charter  of  the  City  of  Houston  (1903),  sec.  15,  art. 
1;  Special  Laws  of  the  28th  Legislature. 

Taxes  owing  a  municipality,  and  due  on  property  therein  situated. 
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constitute  a  debt  or  personal  liability  against  the  owner  of  such  prop- 
erty in  favor  of  such  municipality,  and  unless  expressly  restrained 
by  some  constitutional  provision  or  by  legislative  enactment  in  its 
charter,  or  otherwise,  such  city  or  municipality  has  the  right  to  recover 
by  suit  in  the  District  Court  in  the  county  wherein  such  property 
is  located,  any  taxes  so  legally  due  and  owing  it.  OUivier  v.  City  of 
Houston,  93  Texas,  206;  City  of  Henrietta  v.  Eustis,  87  Texas,  14; 
Howard  v.  City  of  Houston,  59  Texas,  76 ;  Ollivier  v.  City  of  Houston, 
22  Texas  Civ.  App.,  57;  Charter  of  the  City  of  Houston,  sec.  15,  art. 
1;  Trust  Co.  v.  City- of  Oak  Clifif,  8  Texas  Civ.  App.,  219;  Special 
Acts  of  the  28th  Legislature. 

Stewart,  Stewart  &  Lockett,  for  appellee.^ — The  city  of  Houston  un- 
der the  provision  of  the  law  governing  it  (the  Charter  of  1903)  has 
no  right  to  bring  any  action  for  taxes  for  any  year  subsequent  to  the 
year  1896.  Special  Laws,  26th  Leg.,  pp.  187,  188;  Sutherland  on 
Statutory  Construction,  sec.  328 ;  Howard  v.  City  of  Houston,  59  Texas, 
76;  City  of  Henrietta  v.  Eustus,  87  Texas,  14;  Williams  v.  Davidson, 
43  Texas,  34;  City  of  Galveston  v.  Loonie,  54  Texas,  525;  Brenham 
v.  Water  Co.,  67  Texas,  554;  Wood  v.  Galveston,  76  Texas,  132; 
Lufkin  V.  Galveston,  73  Texas,  340;  Cray  ton  v.  Munger,  11  Texas, 
235;  Cavit  v.  Archer,  52  Texas,  169;  Sutherland  on  Statutory  Construc- 
tion, sec.  400;  Butler  v.  Dunagon,  19  Texas,  566;  Hooper  v.  Hall, 
30  Texas,  159;  Sutherland  on  Statutory  Construction,  sees.  226,  261, 
288,  333,  284,  322,  215,  page  461,  note,  and  page  463;  Allen  v. 
Galveston,  51  Texas,  321;  Erwin  v.  Blanks,  60  Texas,  585;  Gulf,  C.  & 
S.  F.  Ey.  Co.  V.  Eambolt,  67  Texas,  656 ;  Bryan  v.  Sundberg,  5  Texas, 
423;  Etter  v.  Missouri  Pac.  Ey.  Co.,  2  App.*^Civ.,  58. 

While  the  city  may  have  had  a  right  to  sue  in  court  under  the  common 
law,  it  certainly  can  not  sue  when  the  charter  denies  that  right  for  cer- 
tain years,  and  it  does  that,  for,  by  every  rule  of  construction  the  men- 
tion of  certain  things  is  to  the  conclusion  of  those  not  mentioned. 
Sutherland  on  Statutory  Construction,  sec.  328;  Howard  v.  City  of 
Houston,  59  Texas,  76;  City  of  Henrietta  v.  Eustus,  87  Texas,  14. 

And  fair,  reasonable  doubt  concerning  the  existence  of  a  power  in 
a  city  is  resolved  by  the  courts  against  the  corporation.  Williams  v. 
Davidson,  43  Texas,  34;  City  of  Galveston  v.  Loonie,  54  Texas,  525; 
Brenham  v.  Water  Co.,  67  Texas,  554;  Wood  v.  Galveston,  76  Texas, 
132;  Lufkin  v.  Galveston,  73  Texas,  340. 

The  statute  making  tax  rolls  prima  facie  evidence  being  in  deroga- 
tion of  the  common  law  rules  of  evidence  should  be  strictly  construed. 
Crayton  v.  Munger,  11  Texas,  235;  Cavit  v.  Archer,  52  Texas,  169; 
Sutherland  on  Statutory  Construction,  sec.  400;  Butler  v.  Dunagon,  19 
Texas,  566;  Hooper  v.  Hall,  30  Texas,  159. 

The  charter  passed  in  1903  repealed  all  other  charters  of  the  city 
of  Houston,  and  all  remedies  not  provided  in  the  charter  of  1903. 
Sutherland  on  Statutory  Construction,  sees.  226,  261,  288,  333,  284, 
322,  215,  p.  461,  note,  and  p.  463;  Allen  v.  Galveston,  51  Texas,  321. 

Where  there  is  a  conflict  between  a  general  and  special  provision 
the  special  provision  must  prevail.  Erwin  v.  Blanks,  60  Texas,  585; 
Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Eambolt,  67  Texas,  656. 
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Where  a  statute  limits  a  thing  to  be  done  in  a  particular  form  it 
includes  in  itself  a  negative,  viz:  that  it  should  not  be  done  otherwise. 
Bryan  v.  Sundberg,  5  Texas,  423;  Etter  v.  Missouri  Pac.  Ry.  Co., 
2  App.  C,  58. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  the 
city  of  Houston  against  the  appellee  to  recover  taxes  alleged  to  be  due 
the  city  for  the  year  1902  upon  real  property  of  the  appellee  situate 
within  the  city  limits,  and  to  foreclose  the  tax  lien  upon  said  property. 

The  defendant  interposed  a  general  demurrer  and  the  following  so- 
called  special  exception  to  plaintiff's  petition :  "And  for  special  excep- 
tion* this  defendant  says  that  under  the  charter  of  the  city  of  Houston 
it  has  no  right  to  bring  a  suit  for  taxes  as  it  has  done  for  the  year 
1902,  and  of  this  he  prays  judgment  of  the  court." 

The  trial  court  sustained  both  the  demurrer  and  the  exception  and 
plaintiff  declining  to  amend  its  suit  was  dismissed. 

The  judgment  of  the  trial  court  recites  that  the  general  demurrer 
was  sustained  on  the  ground  that  under  its  charter  the  city  was  not 
authorized  to  institute  a  suit  for  taxes  due  it  for  the  year  1902. 

The  only  question  presented  for  our  determination  is  whether  this 
holding  of  the  trial  court  is  correct. 

The  charter  of  the  city  of  Houston,  passed  in  1903  and  in  force 
at  the  time  this  suit  was  brought,  contains  the  following  paragraph: 
"All  taxes  due  by  property  owners,  any  and  all  property  for  the  year 
1875  up  to  and  including  the  year  1896  and  for  all  years  to  come  until 
otherwise  provided  by  charter,  as  appears  upon  the  tax  rolls  of  the 
city,  may  be  collected  by  suit  from  delinquents  and  foreclosure  of  the 
liens  thereon  in  any  court  having  jurisdiction  of  same,  etc." 

Appellee  concedes  that  the  power  to  sue  for  taxes  exists  in  a  munici- 
pal corporation  without  being  expressly  granted  in  its  charter,  but  his 
contention,  which  was  sustained  by  Hbe  trial  court,  is  that  the  proper 
construction  of  the  language  of  the  charter  above  set  out  excludes  the 
years  from  1896  to  1904,  the  year  succeeding  that  in  wliich  said  charter 
was  passed,  and  that  the  power  to  bring  suit  having  been  expressly  con- 
ferred for  the  years  from  1875  to  1896  inclusive  and  for  all  years  subse- 
quent to  the  passage  of  the  charter,  under  the  familiar  rule  that  the 
expression  of  one  thing  is  the  exclusion  of  others,  the  city  was  by  neces- 
sary implication  denied  the  right  to  sue  for  taxes  due  for  the  years 
intervening  between  1896  and  1904. 

If  no  other  meaning  can  be  given  to  the  words  "and  for  all  years 
to  come"  as  used  in  the  charter  than  that  they  refer  to  the  years 
succeeding  that  in  which  the  charter  was  passed,  we  would  be  impelled 
to  sustain  the  judgment  of  the  trial  court,  it  matters  not  how  unrea- 
sonable the  Act,  when  so  construed,  should  appear  to  us.  It  is  not  the 
province  of  courts  to  make  the  law  and  when  the  legislative  intent 
is  made  clear  by  the  language  used  it  must  prevail  regardless  of  how 
unreasonable  or  inexpedient  it  may  appear.  The  determination  of  the 
question  of  the  expediency  or  reasonableness  of  a  statute  is  exclusively 
within  the  province  of  the  Ijegislature. 

Courts  are  not  required,  however,  to  give  to  the  words  of  a  statute 
their  literal  or  most  exact  meaning  when  to  do  so  would  defeat  the 
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evident  purpose  and  intent  of  the  Legislature  in  the  passage  of  the 
law  under  consideration ;  and  when  the  words  used  in  one  portion  of  the 
statute  are  capable  of  two  constructions  that  construction  will  be  adopted 
which  will  harmonize  with  the  general  legislative  intent  as  shown  in  the 
whole  Act. 

Upon  this  subject  our  Supreme  Court,  speaking  through.  Justice 
Moore  in  the  case  of  Eussell  v.  Farquhar,  55  Texas,  355,  says:  ^^If 
courts  were  in  all  cases  to  be  controlled  in  their  construction  of  stat- 
utes by  the  mere  literal  meaning  of  the  words  in  which  they  are  couched, 
it  might  well  be  admitted  that  appellant's  objection  to  the  evidence 
was  well  taken.  But  such  is  not  the  case.  To  be  thus  controlled,  as 
has  often  been  held,  would  be  for  the  courts,  in  a  blind  effort  to  refrain 
from  an  interference  with  legislative  authority  by  failure  to  apply 
well  established  rules  of  construction  to,  in  fact,  abrogate  their  own 
power  and  usurp  that  of  the  Legislature,  and  cause  the  law  to  be  held 
directly  the  contrary  of  that  which  the  Ijcgislature  had  in  fact  intended 
to  enact.  While  it  is  for  the  Legislature  to  make  the  law  it  is  the 
duty  of  the  court  to  "try  out  the  right  intendment"  of  statutes  upon 
which  they  are  called  to  pass,  and  by  their  proper  construction,  to 
ascertain  and  enforce  them  according  to  their  true  intent,  for  it  is  this 
intent  which  constitutes  and  is  in  fact,  the  law  and  not  the  mere  ver- 
biage used  by  inadvertence  or  otherwise  by  the  Legislature  to  express 
its  intent,  and  to  follow  which  would  pervert  that  intent.'' 

The  Act  of  1903  providing  a  new  or  amended  charter  for  the  city  of 
Houston  which  contains  the  paragraph  above  set  out  in  the  broadest 
terms  confers  upon  the  city  the  right  and  power  to  levy  and  collect 
taxes  upon  all  property  within  the  city  limits  and  to  enforce  tax  liens 
thereon.  The  right  generally  to  sue  for  taxes  and  to  foreclose  tax 
liens  is  repeatedly  expressly  recognized,  and  when  we  consider  the  whole 
of  the  section  referring  to  taxes  it  is  manifest  that  the  Legislature  in- 
tended to  recognize  and  confirm  the  right  of  the  city  to  collect  by  suit 
all  taxes  due  it  subsequent  to  the  year  1875.  The  right  to  collect  all 
delinquent  taxes  by  sale  of  the  property  is  expressly  confirmed.  It  is  not 
conceivable  that  any  reason  could  exist  which  would  cause  the  Ijcgisla- 
ture  to  authorize  suit  for  the  taxes  due  from  1875  to  1896  and  for  all 
years  subsequent  to  1903  and  forbid  the  bringing  of  such  suit  for  taxes 
due  for  the  years  between  1896  and  1904,  and  we  think  the  words 
"to  come"  as  used  in  the  paragraph  above  quoted  should  be  construed 
to  mean  to  come  after  1896  in  order  that  the  Act  should  harmonize  in  all 
its  parts  and  the  true  intent  of  the  Legislature  be  obtained. 

As  before  stated,  the  charter  in  which  this  paragraph  occurs,  is  an 
amendment,  or  rather  a  substitute,  for  the  charter  under  which  the 
city  had  been  previously  acting.  It  is  a  matter  of  history,  of  which 
the  courts  will  take  judicial  cognizance,  that  Houston  has  been  incor- 
porated for  more  than  forty  years,  and  that  its  charter  has  from  time  to 
time  been  amended  or  substituted  by  the  Legislature. 

The  charter  granted  in  1897  contains  the  exact  provision  above  quoted, 
and  so  does  the  charter  of  1899,  the  last  one  preceding  that  of  1903. 
Many  of  the  provisions  of  the  charter  of  1903  are  exact  copies  of  the 
preceding  charter  which  was  thereby  superseded,  and  it  is  perfectly 
clear  from  the  history  of  the  legislation  that   this  provision  of  the 
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charter  of  1903  was  copied  from  the  charter  of  1899  just  as  it  had 
been  copied  in  that  charter  from  the  one  passed  in  1897.  We  think 
it  plain  that  in  thus  re-enacting  the  provision  of  the  charter  of  1897 
the  Legislature  intended  to  authorize  suits  for  all  taxes  due  the  city 
for  the  years  1875  up  to  and  including  the  year  1896  and  all  years 
to  come  thereafter.  Selman  v.  Wolfe,  27  Texas,  72;  Edwards  v. 
Morton,  92  Texas,  152;  Holly  v.  Simons,  recently  decided  by  the 
Supreme  Court. 

Such  being  our  construction  of  the  statute,  it  follows  that  the  judg- 
ment of  the  court  below  should  be  reversed  and  the  cause  remanded, 
and  it  has  been  so  ordered. 

Reversed  and  remanded. 


Pink  Front  Bankrupt  Store  v.  G.  A.  Mistrot  &  Company. 

Decided  October  28,  1905. 

1. — ^Evidence— Beoeipt  of  Check  Sent  by  Kail. 

Evidence  that  a  check  was  made  out  by  a  debtor  the  da/  before  an  ac- 
count was  due  and  was  enclosed  in  an  envelope  with  his  return  card  thereon 
and  addressed  to  the  creditor,  and  that  same  was  then  duly  stamped  and  mailed, 
was  sufficient  to  raise  the  issue  of  the  receipt  of  the  check  by  the  creditor  and 
its  acceptance  or  his  negligent  failure  to  collect  or  return  it. 

S. — Same — Presumptions — Cironmstantlal  Proof. 

The  rule  forbidding  the  piling  of  one  presumption  upon  another  does  not 
forbid  the  legal  inferences  and  presumptions  which  may  arise  from  a  fact 
established  alone  by  circumstances. 

8. — Same — Kesrligenoe — Creditor's  Liability. 

Although  the  receipt  of  the  check  was  proved  by  circumstantial  evidence, 
the  debtor  could  further  show  negligence  on  the  part  of  the  creditor  rendering 
him  liable  for  resulting  loss  by  evidence  that  the  check  was  neither  returned 
nor  presented  to  the  bank  for  collection,  and  that  the  bank,  which  would  have 
paid  it,  failed  shortly  thereafter. 

4.— WaiTer  of  Claim — Bankraptoy. 

Where,  through  plaintiff's  neglect  to  present  and  collect  a  check  on  a  bank 
prior  to  the  bank's  failure,  defendant  lost  the  amount  of  the  check,  the  pre- 
sentment by  defendant  of  a  claim  for  his  deposit  to  the  trustee  in  bankruptcy 
of  the  bank  did  not  constitute  a  waiver  of  his  claim  against  plaintiff  for  the 
loss  resulting  from  such  negligence. 

Appeal  from  the  County  Court  of  Cherokee.  Tried  below  before 
Hon.  James  P.  Gibson. 

Ouinn,  Norman  &  Ouinn  and  W.  H.  Shook,  for  appllant. — The  evi- 
dence in  this  case  tending  strongly  to  show  that  plaintiflPs  had  received  a 
check  from  defendants,  and  that  the  same  would  have  been  paid  if  pre- 
sented to  the  bank  on  which  it  was  drawn  in  a  reasonable  time,  and  that 
the  same  was  not  presented,  and  the  bank  failed,  causing  a  loss  to  the 
defendants,  it  was  error  not  to  submit  the  issue  of  whether  a  check 
had  been  received,  and  whether  the  plaintiffs  had  been  negligent  in  not 
presenting  the  same  for  payment.  5  Am.  &  Eng.  Enc.  Law,  1041; 
Life  Ins.  Co.  v.  Fields,  26  S.  W.  Bep.,  280 ;  Lewis  v.  Commercial  Nat. 
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Bank  of  Nacogdoches,  11  Texas  Ct.  Rep.,  446;  Curtis  &  Co.  v.  Doug- 
las &  Glass,  79  Texas,  167;  Hubbard  &  Gray  v.  Petty,  11  Texas  Ct. 
Rep.,  629;  Life  Ins.  Co.  v.  Berwald,  72  S.  W.  Rep.,  436;  International 
&  G.  N.  Ry.  V.  Davis,  11  Texas  Ct.  Rep.,  952. 

Willson,  Box  &  WatJcins,  for  appellees. — It  is  not  permissible  to  go 
into  the  domain  of  conjecture  and  pile  one  presumption  upon  another. 
Railway  Co.  v.  Porter,  73  Texas,  307;  Texas  &  P.  Coal  Co.  v.  Man- 
ning, 78  S.  W.  Rep.,  545;  Manning  v.  Insurance  Co.,  100  U.  S.,  695, 
25  Law  Ed.,  761 ;  United  States  v.  Ross,  92  U.  S.,  281,  23  Law  Ed., 
707;  19  Am.  &  Eng.  Enc.  of  Law,  1st  ed.,  p.  39. 

GILL,  Chief  Justice. — G.  A.  Mistrot  &  Co.,  of  Houston,  Texas, 
sued  a  concern  styled  the  Pink  Front  Bankrupt  Store  to  recover  $231.36 
on  open  account.  The  defendant  admitted  the  correctness  of  the  ac- 
count, but  pleaded  in  offset  and  defense  to  all  of  the  account,  except 
$69  (which  it  paid  after  the  institution  of  this  suit),  that  it  had  mailed 
a  check  to  plaintiff  in  full  of  the  account;  that  plaintiff  received  it, 
but  negligently  failed  to  present  it  to  the  bank  for  payment  or  to  return 
it  to  defendant  within  a  reasonable  time,  w^hereby  and  on  account  of  the 
failure  of  the  bank  later  on,  defendant  lost  the  sum  of  $166.82.  The 
prayer  is  that  this  sum  be  offset  against  the  balance  of  the  claim  of  the 
plaintiff.  The  court,  after  hearing  the  proof,  instructed  a  verdict  for 
plaintiffs,  and  of  that  instruction  the  defendant  here  complains. 

That  the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of 
$231.36  is  not  disputed.  The  defendants  were*  doing  business  with 
C.  X.  Fleager  &  Co.'s  bank  at  Jacksonville,  in  Cherokee  County.  They 
maintained  a  deposit  there,  and  had  an  arrangement  with  the  bank 
by  which  an  overdraft  would  be  allowed  to  the  extent  of  $500.  Plain- 
tiff's account  was  due  December  28,  1902,  and  according  to  the  testi- 
mony relied  on  by  appellant  the  check  was  mailed  at  Jacksonville,  Texas, 
on  the  27th  of  December,  1902,  and  should  have  reached  plaintiffs 
at  Houston  on  December  28,  by  due  course  of  mail.  There  was  evidence 
tending  to  show  that  the  bank  would  have  paid  the  check  in  full  if  it 
had  been  presented  at  any  time  before  January  17,  1903.  and  it  is  un- 
disputed that  on  that  day,  which  was  the  date  of  its  suspension,  the 
defendant  had  to  its  credit  there  $166.82. 

Plaintiffs  denied  that  the  check  had  ever  reached  them,  and  contro- 
verted the  allegation  that  it  had  ever  been  issued  or  mailed,  but  the 
defendants'  evidence  presents  the  issue,  and  it  should  have  been  properly 
submitted  to  the  jury.  Appellee's  counsel  contend  that  the  evidence 
does  not  present  the  issue,  but  their  objections  go  rather  to  its  credi- 
bility and  force  than  to  the  question  made. 

Defendant's  general  manager  testified  that  he  made  out  the  check 
on  December  27,  1902,  enclosed  it  in  an  envelope  with  the  concern's 
return  card  thereon,  addressed  it  to  appellee  at  Houston  and  stamped 
and  mailed  it.  Testimony  was  adduced  to  the  effect  that  while  it  had 
been  the  custom  of  plaintiffs  to  send  statements  of  their  accounts  on 
the  first  of  each  month,  and  while  thereafter  they  sent  statements  cover- 
ing other  dealings  with  defendant,  they  did  not  send  a  statement  cov- 
ering this  account  until  after  the  failure  of  the  bank.     This  is  con- 
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troverted,  but  is  immaterial  to  this  appeal,  as  there  was  an  instructed 
verdict. 

To  hold  that  such  evidence  is  suflScient  to  raise  the  issue  of  the 
receipt  of  the  check  by  plaintiffs  and  its  acceptance  or  negligent  failure 
to  collect  or  return  it,  is  not  permitting  one  presumption  to  be  piled 
upon  another,  but  is  simply  permitting  the  establishment  of  such  issues 
by  circumstantial  evidence.  Shiflet  v.  Railway  Co.,  18  Texas  Civ.  App., 
57,  44  S.  W.  Sep.,  918;  Washington  v.  Railway  Co.,  90  Texas,  320;  Rail- 
way V.  Porter,  73  Texas,  307.  Nor  was  it  necessary  to  show  an  acceptance 
or  an  undertaking  to  collect  and  credit.  It  was  enough,  to  the  end  that  the 
issue  might  be  presented,  to  show  prima  facie  that  the  check  reached  Mis- 
trot  &  Co.  on  or  about  December  28, 1902,  and  w^as  neither  presented  nor 
returned,  though  the  bank  continued  in  business  for  twenty  days  thereaf- 
ter, and  the  time  required  for  mail  communication  between  the  two 
points  was  less  than  a  day.  Can  it  be  seriously  questioned  that  if 
defendant's  proof  on  the  point  had  stood  without  opposing  evidence  it 
would  have  presented  every  issue  necessary  to  the  establishment  of 
liability  on  the  part  of  plaintiff? 

Plaintiff  is  equally  in  error  in  the  contention  that  defendant,  by  pre- 
senting a  claim  for  its  deposit  to  the  trustee  of  the  bankrupt  bank, 
waived  its  claim  against  plaintiffs.  Defendant's  claim  against  th^ 
plaintiffs  does  not  rest  upon  the  theory  that  the  mailing  of  the  check 
was  an  assignment  pro  tanto  of  the  funds  in  the  bank,  or  that  the 
naked  check  for  any  reason  operated  as  a  discharge  of  the  account.  The 
fund  in  the  bank  belonged  to  defendants  until  withdrawn  by  the  pre- 
sentation of  the  check,  hence  they  properly  filed  their  claim  in  bank- 
ruptcy. They  pleaded  in  this  suit  in  reconvention  for  damages  which 
they  claim  resulted  from  the  failure  of  plaintiffs  to  discharge  their  duty 
in  the  matter  of  the  check.  Had  there  been  no  resultant  damage  there 
could  be  no  valid  claim. 

Prom  what  has  been  said  it  follows  that  the  judgment  can  not  stand. 
We  do  not  deem  it  proper  to  comment  upon  the  facts.  For  the  reasons 
given,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

ON  MOTION   FOR  REHEARING. 

Counsel  for  appellees  adroitly,  and  with  much  force,  present  the  con- 
tention that  the  conclusion  we  have  reached  is  violative  of  the  rule 
which  forbids  "the  piling  of  one  presumption  upon  another."  They  put 
the  matter  in  this  way.  The  liability  of  appellees  depended  upon  proof 
(1)  of  their  receipt  of  the  check,  and  (2)  upon  its  acceptance  by  them, 
or  else  an  undertaking  by  them  to  collect  it.  That  the  receipt  of  the 
check,  if  proved  at  all,  was  established  by  circumstantial  evidence,  and, 
as  there  was  no  direct  proof  either  of  acceptance  or  an  undertaking  to 
collect,  these  facts  could  alone  be  inferred,  either  entirely  or  in  part, 
from  the  fact  that  the  check  had  actually  reached  them. 

If  the  proposition  is  sound,  then  the  proof  of  the  receipt  of  the  check 
becomes  valueless  to  the  appellants,  for  it  is  not  conceivable  that  any 
other  circumstance  could  be  adduced  tending  to  show  acceptance  which 
would  not  depend  to  some  extent  on  the  receipt  of  the  check,  or  else 
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establish  it  in  an  independent  way  which  would,  of  course,  include  the 
receipt  of  the  check.  The  vice  in  the  proposition  does  not  clearly  ap- 
pear at  a  mere  glance,  but  upon  analysis  its  unsoundness  becomes  ap- 
parent. 

While  the  rule  recognized  in  Railway  v.  Porter  (73  Texas,  304)  and 
kindred  cases  undoubtedly  prevails,  it  does  not  forbid  the  legal  infer- 
ences and  presumptions  which  may  arise  from  a  fact  established  alone 
by  circumstances.  Thus,  if  by  circumstantial  evidence  alone  a  man  is 
shown  to  be  the  master  of  a  servant,  the  reciprocal  duties  and  respon- 
sibilities imposed  by  law  upon  that  relation  apply  without  any  further 
showing.  So,  in  this  case,  when  it  is  established  by  circumstances  that 
the  check  reached  appellees,  the  law  at  once  imposed  upon  them  the 
duties  which  arose  out  of  their  new  relation  to  the  appellant.  These 
duties  were  either  to  use  due  diligence  to  collect  the  check  or  to  prompt- 
ly advise  appellants  that  they  would  not  undertake  it. 

The  issue  as  to  whether  the  check  was  received  was  presented  by  the 
circumstances,  and,  if  found  in  favor  of  appellant,  the  law  imposed  the 
obligations  which  arose  upon  this  fact.  The  issue  of  failure  to  discharge 
these  obligations  was  presented  by  other  and  independent  circumstances. 
The  case  of  Curtis  &  Co.  v.  Douglass  (79  Texas,  167)  is  very  much  in 
point.  In  that  case  the  liability  for  the  draft  depended  upon  the  date 
of  its  receipt,  and  that  fact  was  established  wholly  by  the  date  of  mail- 
ing.   The  motion  for  rehearing  is  overruled. 

Overruled. 


Houston  Ice  and  Brewing  Company  v.  John  Stratton. 

Decided  October  28,  1905. 

1.— Execution— Void  Process— Right  of  Purchaser  to  Possession. 

A  purchaser  of  land  under  a  void  execution  acquires  no  right  to  possession, 
and  if  he  takes  possession  he  is  a  trespasser,  notwithstanding  the  existence 
of  an  equitable  lien  on  the  land  in  his  favor. 

8. — Same — Befnnot  Corporation — ^Property  of  Successor. 

An  execution  issued  on  a  judgment  against  a  defunct  corporation  is  not 
leviable  on  land  that  never  belong^  to  it,  but  which  was  conveyed  by  one  of 
its  debtors  to  a  new  corporation  that  had  succeeded  to  its  assets  and  liabilities. 

8. — ^Limitations — ^Equitable  Lien. 

Where  a  debt  is  an  equitable  lien  on  the  assets  of  a  defunct  corporation 
in  the  hands  of  its  successor,  such  lien,  bein^  a  mere  incident  of  the  debt, 
ceases  to  exist  when  the  debt  is  barred  by  limitation. 

Appeal  from  the  District  Court  of  DeWitt  Tried  below  before 
Hon.  James  C.  Wilson. 

Kleberg,  Orimes  &  Schleicher  and  Baker,  Botts,  ParJcer  Jt  Garwood, 
for  appellant. — 1.  If  the  defendant  ever  had  an  equitable  lien  on  the 
assets  of  the  dissolved  Houston  Ice  &  Brewing  Company,  then  it  was 
lost  when  his  claim  was  barred  by  the  statutes  of  limitation,  and  can 
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not  be  enforced  on  the  land  in  controversy.  Qoldfrank  v.  Young,  64 
Texas,  432;  Hightower  v.  Hester,  4  Texas  Civ.  App.,  87;  Flewellen  v. 
Cochran,  48  S.  W.  Sep.,  40,  and  authorities  cited;  McKeen  v.  James, 
23  S.  W.  Sep.,  465. 

2.  When  the  statutes  of  limitation  have  barred  the  debt,  an  action 
to  enforce  a  lien  thereunder  is  likewise  barred,  and  any  party  against 
whom  such  debt  or  lien  is  sought  to  be  enforced  may  interpose  his  plea 
of  limitation  as  a  defense.  Ware  v.  Bennet,  18  Texas,  795;  Burks  v. 
Watson,  48  Texas,  107;  Pitschki  v.  Anderson,  49  Texas,  1;  Arledge  v. 
Hail  &  Co.,  54  Texas,  401 ;  Johnson  v.  Lasker,  2  Texas  Civ.  App.,  498. 

Davidson  &  Bailey,  for  appellee. — The  court  did  not  err  in  finding 
that,  although  appellee's  demand  was  barred  by  limitations,  he  still  had 
an  equitable  lien  against  the  land  in  controversy,  nor  in  finding  fur- 
ther that,  although  the  account  itself  was  barred  as  between  the  defunct 
Houston  Ice  &  Brewing  Company  of  1892  and  appellee,  notwithstanding 
such  fact,  appellee  still  had  a  lien  on  the  land.  Jones  on  Mortgages, 
1203;  Goldfrank  v.  Young,  64  Texas,  437;  Tombler  v.  Pal.  Ice  Co.,  17 
Texas  Civ.  App.,  602;  Hudson  v.  Wilkinson,  61  Texas,  609;  Moore  v. 
Bryant,  10  Texas  Civ.  App.,  134;  Bank  v.  Benbrook,  27  S.  W.  Rep., 
299 ;  Mellinger  v.  City  of  Houston,  68  Texas,  42 ;  Mcllhenry  v.  Todd, 
71  Texas,  405;  Miller  v.  Houston  City  Ry.  Co.,  75  Fed.  Sep.,  371. 

GILL,  Chief  Justice. — This  suit  was  brought  in  November,  1902, 
by  the  Houston  Ice  &  Brewing  Company,  a  corporation,  against  the 
appellee,  John  Stratton,  to  recover  17  7-10  acres  of  land,  and  to  remove 
cloud  from  title,  and  to  cancel  a  sheriff's  deed  thereto  under  which 
Stratton  was  claiming.  The  ground  on  which  the  sheriff's  deed  was 
assailed  was  that  it  was  executed  in  consummation  of  execution  sale 
had  in  pursuance  of  a  void  judgment,  and  that  the  land  was  not  the 
property  of  the  judgment  defendant  at  the  time  of  the  sale. 

On  May  25,  1904,  Stratton  filed  his  original  answer,  in  which  he 
pleaded  not  guilty,  the  three,  five  and  ten  years  statutes  of  limitation, 
and  specially  averred  that  he  had  an  account  for  $256.40  against  the 
Houston  Ice  &  Brewing  Company  of  1892,  a  corporation  which  had 
been  dissolved  at  the  suit  of  the  State.  That  the  present  brewing  com- 
pany had  purchased  its  assets  and  assumed  its  liabilities.  That  the 
land  in  controversy  was  acquired  by  the  new  company  wholly  with 
funds  acquired  from  the  old  company.  That  immediately  upon  the 
dissolution  of  the  old  company  its  creditors  acquired  an  equitable  lien 
upon  all  its  property  to  secure  the  payment  of  their  debts.  That  it 
was  by  force  of  such  a  debt  and  lien  that  he  (Stratton)  took  posses- 
sion of  the  property,  and  that  the  new  company  can  not  recover  the 
land  without  first  discharging  the  lien. 

To  this  answer  the  plaintiff  company  interposed  the  statute  of  limi- 
tation of  two  years,  and  contested  both  the  existence  of  the  lien  and 
the  rights  predicated  thereon. 

The  court,  sitting  without  a  jury,  found  that  the  judgment  against 
the  old  company,  which  was  the  basis  of  the  sale  under  execution,  was 
void,  because  rendered  after  the  disolution  of  the  old  company,  and 
that,  therefore,  the  proceedings  thereunder  conferred  no  right.     But 
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the  court  further  held  that  the  new  company  had  acquired  the  land  in 
question  by  an  exchange  therefor  of  funds  acquired  from  the  old  com- 
pany; that  the  old  company  was  still  indebted  to  Stratton  in  the 
amount  of  his  account,  and  that,  as  that  debt  became  an  equitabe  charge 
upon  the  funds  and  assets  of  the  old  company,  the  new  company  could 
not  oust  his  possession  without  first  discharging  that  debt  and  lien, 
and  this  notwithstanding  the  debt  was  barred  when  Stratton's  answer 
was  filed.  The  court  thereupon  rendered  judgment  in  favor  of  plain- 
tiff for  the  amount  of  his  account,  and  decreed  a  foreclosure  of  the  al- 
leged equitable  lien  upon  the  land  in  controversy.  From  that  judg- 
ment the  plaintiff  in  this  suit  has  appealed. 

The  history  of  the  transaction  as  disclosed  by  the  record  may  be 
briefly  stated  as  follows :  On  April  3,  1901,  the  Houston  Ice  &  Brewing 
Company  of  1892  (which  we  have  designated  as  the  old  company)  was 
indebted  to  John  Stratton  in  the  sum  of  $257.40,  and  the  company  re- 
fusing to  pay  the  claim,  Stratton  sued  in  the  County  Court  of  De  Witt 
County.  The  defendant  therein  filed  no  answer.  On  April  13,  1902, 
the  cause  coming  on  to  be  heard,  W.  J.  Baker,  an  attomey-at-law,  ap- 
peared in  the  capacity  of  amicus  curiae,  and  suggested  to  the  court 
that  the  defendant  was  a  corporation,  and  that  its  charter  had  been 
forfeited.  The  court  ignored  the  suggestion  and  rendered  judgment  in 
favor  of  the  plaintiff  therein  as  prayed  for.  The  charter  of  the  old 
company  had,  in  fact,  been  forfeited  at  the  suit  of  the  State  on  De- 
cember 14,  1901. 

The  new  company  of  the  same  name  was  duly  incorporated,  took 
over  all  the  assets  of  the  defunct  concern,  and  in  express  terms  assumed 
all  its  liabilities  except  the  claim  of  Stratton  and  one  other.  One 
Freund  was  indebted  to  the  old  company  in  the  sum  of  about  $1,200, 
and  the  evidence  authorizes  the  conclusion  of  the  trial  court  that  he 
deeded  this  land  to  the  new  company  in  satisfaction  of  that  claim. 
After  the  land  had  been  thus  acquired  by  the  new  company  Stratton 
had  execution  issued  on  his  judgment  against  the  old  company,  had  it 
levied  on  the  land  conveyed  by  Freund,  and  bought  it  in  at  execution 
sale  and  took  a  sheriff's  deed  therefor.  Stratton's  account,  the  basis  of 
that  judgment  and  of  his  claim  in  this  suit,  was  due  not  later  than  the 
filing  of  his  suit  in  1901. 

The  finding  of  the  trial  court  that  the  judgment,  execution  and 
sale  were  void,  and  that  the  account  was  barred  by  limitation  at  the 
date  it  was  set  up  in  the  answer  in  this  suit,  is  not  complained  of  by 
Stratton,  but  he  insists  on  his  right  to  hold  the  land  by  virtue  of  what 
he  terms  his  equitable  lien  until  the  debt  is  paid,  and  this  notwithstand- 
ing his  claim  on  which  the  lien  is  founded  is  barred. 

it  seems  to  us  there  is  more  than  one  conclusive  reason  why  the 
judgment  can  not  stand,  and  that  these  reasons  rest  upon  principles 
too  well  settled  to  admit  of  controversy.  First.  The  void  execution 
gave  the  plaintiff  no  right  to  his  possession,  and  he  was  therefore  a 
trespasser,  even  if  his  lien  be  conceded.  Second.  His  execution,  if 
valid,  was  not  leviable  upon  the  land  in  question,  for  that  had  never 
been  the  property  of  the  judgment  defendant.  Third.  The  asserted 
lien  being  at  most  a  mere  incident  of  the  debt,  when  the  latter  was  ex- 
tinguished by  the  bar  of  limitation  the  former  ceased  to  exist. 
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Neitl^er  of  these  propositions  is  inconsistent  with  Stratton's  theory 
that,  upon  the  dissolution  of  the  old  company,  the  trust  fund  doctrine 
applied,  and  his  claim  was  an  equitable  charge  upon  the  assets  of  the 
concern  either  in  the  hands  of  the  directors  or  the  purchaser.  We  sim- 
ply hold  that  the  right  which  thus  accrued  was  not  enforced  by  a  fit- 
ting and  timely  action.  On  the  point  that  the  lien  gave  him  the  right 
to  maintain  his  possession  until  the  debt  was  discharged,  regardless  of 
the  bar  of  limitation,  counsel  has  confused  the  rights  of  a  pledgee  with 
those  of  a  mere  lienholder. 

We  are  of  opinion  that,  under  the  undisputed  facts,  the  plaintiff  is 
entitled  to  recover  the  land  and  to  have  the  sheriff's  deed  annulled,  and 
that  defendant  should  take  nothing  by  his  cross-action.  The  judgment 
of  the  trial  court  is  therefore  reversed,  and  judgment  here  rendered  to 
that  effect. 

Reversed  and  rendered. 


Missouri,  Kansas  and  Texas  Railway  Company  of  Texas  v. 

R.  H.  Wolf. 

Decided  October  28,  1905. 

1. — Alighting  Passenger — Degree  of  Care  by  Carrier. 

A  passenger  while  in  the  act  of  alighting  from  a  railroad  ooach  is  com- 
mitted to  the  care  of  the  carrier  and  is  not  free  to  select  his  meai>8  and  avenues 
of  exist,  hence  the  utmost  care  is  required  of  the  carrier. 

S. — Charge  of  Court — ^Assumption  of  Fact. 

The  grounds  of  negligence  alleged  were  a  failure  to  provide  appellee's  wife 
with  a  step-box,  and  a  failure  on  the  part  of  the  conductor  to  properly  assist 
her  in  alighting  from  the  train.  On  these  issues  the  evidence  was  sharply  con- 
flicting. These  questions  are  nowhere  in  the  charge  submitted  to  the  jury,  but 
the  charge  on  the  whole  implies  that  the  company  was  negligent  in  these  re- 
spects.    Held,  error. 

8. — ^Negllgenoe  of  Fellow  Passenger  Concurring  with  Negligence  of  Carrier. 
A  carrier  is  liable  if  its  negligence  concurred  with  the  act  of  a  fellow 
passenger  irrespective  of  whether  or  not  that  act  be  negligent  and  whether  or 
not  the  same  was  pleaded. 

Appeal  from  the  District  Court  pf  Cooke.  Tried  below  before  Hon. 
D.  E.  Barrett. 

Eldridge  &  MidJciff,  for  appellant. — ^The  degree  of  care  mentioned 
in  the  first  paragraph  of  the  court's  charge,  leaving  out  the  word 
"very/'  is  required  only  in  cases  where  the  passenger  must  of  necessity 
trust  her  safety  wholly  to  the  carrier,  and  not  in  cases  where  she  is 
alighting  from  the  steps  of  a  train  while  it  is  not  in  motion.  Said 
charge  requires  a  higher  degree  of  care  on  the  part  of  defendant 
towards  plaintiffs  wife,  under  the  circumstances  of  this  case,  than  the 
law  requires,  and  the  court  erred  in  charging  the  jury  that  a  failure  on 
the  part  of  defendant  to  use  such  care  was  negligence.  Said  charge  was 
calculated  to  mislead  the  jury  in  considering  their  verdict  Texas  & 
P.  Ry.  Co.  V.  Miller,  15  S.  W.  Eep.,  265;  Fort  Worth  &  N.  0.  Ry.  Co. 
V.  Enofl,  50  S.  W.  Eep.,  597  (this  case  refers  to  and  approves  the  Mil- 
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ler  case  upon  this  question);  Penn.  Co.  v.  Marion  (Ind.),  3  N.  E. 
Bep.,  874;  Thompson  on  Carriers,  209;  Kellv  v.  Manhattan  Ev.  Co., 
3  L.  R.  A.,  74;  Taylor  v.  Penn.  Co.,  50  Fed.  Bep.,  755. 

There  being  no  statutory  duty  imposed  on  defendant  company  re- 
quiring it  to  furnish  a  step-box,  or  requiring  defendant's  conductor  to 
assist  passengers  in  alighting  from  its  trains,  it  was  error  for  the  court 
to  assume  that  such  duty  existed,  and  to  submit  to  the  jury  whether 
defendant  was  negligent  in  the  performance  of  such  duty.  Edward 
V.  Chisholm,  6  S.  W.  Rep.,  559;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Qrubbs, 
26  S.  W.  Rep.,  326;  Texas  P.  Ry.  Co.  v.  Berry,  72  S.  W.  Rep.,  423. 

It  was  error  for  the  court  to  submit  to  the  jury  the  issue  whether 
defendant's  conductor  properly  assisted  plaintiff's  wife  in  alighting 
from  said  car,  without  defining  to  the  jury  what  constituted  "prop- 
erly assisted,"  but  leaves  it  to  the  jury  to  fix  its  own  standard  of  what 
constitutes  proper  assistance.  Port  Worth  &  N".  0.  Ry.  v.  Enos,  50  S. 
W.  Rep.,  595;  Missouri,  K.  &  T.  Ry.  v.  Mitchell,  79  S.  W.  Rep.,  94. 

The  court  erred  in  refusing  to  give  to  the.  jury  special  charge  number 
3,  requested  by  the  defendant,  which  is  as  follows:  "If  you  find  from 
the  evidence  that  plaintiff's  wife  was  caused  to  fall  and  be  injured  by 
a  fellow  passenger  stepping  on  her  dress,  or  by  stepping  on  her  dress 
herself,  you  will  find  for  defendant."  St.  Louis  S.  W.  Ry.  v.  Cassady, 
92  Texas,  525 ;  Missouri^,  K.  &  T.  Ry.  v.  Rogers,  91  Texas,  68. 

Where  the  uncontradicted  evidence  shows  that  plaintiffs  wife  was 
guilty  of  negligence  in  jumping  from  the  steps  of  the  car,  and  that  she 
was  also  caused  to  fall  by  reason  of  a  fellow  passenger  stepping  on  her 
dress  when  she  attempted  to  jump  from  the  steps  of  said  car,  the  verdict 
of  the  jury  should  have  been  for.  the  defendant,  and  the  court  erred 
in  refusing  to  grant  a  new  trial  upon  said  ground.  Washington  v.  Mis- 
souri, K.  &  T.  Ry.  Co.,  36  S.  W.  Rep.,  779;  Wilson  v.  Port  Worth  &  D. 
C.  Ry.  Co.,  26  S.  W.  Rep.,  753;  Texas  Midland  Ry.  Co.  v.  Prey,  61 
S.  W.  Rep.,  442. 

Potter  &  Potter,  for  appellee. — ^The  care  required  of  a  carrier  in  the 
transporiation  of  its  passengers  is  the  care  that  a  very  competent,  careful 
and  prudent  person  similarly  situated  would  exercise. 

Second  proposition.  A  passenger  on  a  railway  is  such  from  the  time 
he  enters  the  train  until  he  has  left  the  train. 

Third  proposition.  The  passenger  leaving  a  car  is  compelled  to  use 
the  facilities  furnished  by  the  carrier.  He  may  be  negligent  or  careful  in 
the  use  of  those  facilities  and  thus  effect  the  liability  of  the  carrier 
for  his  injury,  but  the  carrier  is  required  to  use  a  high  degree  of  care 
for  his  safety  in  the  alighting  from  the  car.  International  &  Q.  N. 
By.  V.  Halloren,  53  Texas,  51;  Missouri  Pac.  Ry.  v.  Wortham,  73  Texas, 
25;  Gulf,  C.  &  S.  P.  Ry.  v.  Butcher,  83  Texas,  316;  Houston  &  T.  C. 
Ry.  V.  Gorbett,  49  Texas,  573 ;  Galveston,  H.  &  S.  A.  Ry.  v.  Thomsberry, 
17  S.  W.  Rep.,  523;  Gulf,  C.  &  S.  P.  Ry.  v.  Smith,  87  Texas,  353; 
International  &  G.  N.  v.  Welch,  86  Texas,  204;  Texas  &  Pac.  Ry.  v. 
Orr,  31  S.  W.  Rep.,  696 ;  Texas  &  Pac.  Ry.  v.  Buckalew,  34  S.  W.  Bep., 
165;  Missouri,  K.  &  T.  By.  v.  Scarborough,  51  S.  W.  Bep.,  356. 

SPEEB,  Associate  Justice. — Mrs.  B.  H.  Wolf,  wife  of  the  appellee, 
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BUBtained  injuries  in  an  attempt  to  alight  from  one  of  appellant's  pas- 
senger coaches^  in  the  city  of  Gainesville,  for  which  her  husband  institut- 
ed this  suit  and  recovered  judgment  in  the  sum  of  $800.  The  negligence 
alleged  consisted  in  a  failure  to  furnish  a  step-box  for  the  use  of  pas- 
sengers in  alighting,  and  in  the  failure  of  appellant's  conductor  to  prop- 
erly assist  her  in  her  effort  to  disembark. 

Since  most  of  the  assignments  of  error  relate  to  the  charge  of  the 
court,  it  is  here  set  out  in  full : 

"Ist.  It  is  the  duty  of  a  railway  company  carrying  passengers  to  exer- 
cise a  high  degree  of  care  to  enable  its  passengers  to  alight  from  its  cars 
in  safety — ^the  degree  of  care  required  is  such  as  very  prudent,  careful 
and  competent  persons  would  exercise  under  similar  circumstances,  and 
a  failure  to  exercise  such  care  constitutes  negligence. 

"2d.  If  you  believe  from  the  evidence  that  the  defendant  was  guilty 
of  negligence  by  failing  to  have  a  step-box  for  its  passengers  to  step 
upon  in  alighting  from  the  train;  after  descending  the  steps  to  the 
train  at  the  time  plaintiff  claims  his  wife  was  hurt,  or  if  the  defendant's 
conductor  was  guilty  of  negligence  by  failing  to  properly  assist  plaintiff's 
wife  to  alight  from  said  car,  and  if  you  further  find  that  the  failure 
to  have  said  step-box  or  to  properly  assist  plaintiff^s  wife  caused  plaintiff's 
wife  while  attempting  to  alight  from  said  car  to  fall  and  be  injured 
and  if  she  did  not  contribute  to  her  injury  by  her  own  failure  to  exer- 
cise ordinary  care,  then  you  will  find  for  plaintiff  and  assess  his  damage 
at  such  sum  as  you  may  believe  from  the  evidence  to  be  a  fair  and 
reasonable  pecuniary  compensation  for  the  injury  occasioned  to  his 
wife  thereby,  if  any. 

"3d.  It  was  the  duty  of  plaintiff's  wife  in  alighting  from  said  train 
to  exercise  ordinary  care  to  avoid  injury  to  herself,  that  is,  it  was 
her  duty  to  exercise  that  degree  of  care  that  a  person  of  ordinary  pru- 
dence and  caution  similarly  situated  and  circumstanced  as  she  was, 
would  have  exercised  under  like  circumstances,  and  a  failure  to  exercise 
such  care  would  constitute  negligence  on  her  part. 

"4th.  Unless  you  believe  from  the  evidence  that  the  defendant  was 
guilty  of  negligence  by  failing  to  have  a  step-box  for  its  passengers 
to  alight  upon,  or  by  failing  to  properly  assist  plaintiff's  wife  to 
alight  from  said  cars  and  that  such  failure  caused  her  to  fall  and  be 
injured  you  will  find  for  defendant. 

"5th.  You  are  instructed  that  the  law  does  not  say  whether  a  failure 
of  the  defendant  to  have  a  step-box  for  its  passengers  to  step  upon  in 
alighting  from  said  train  was  negligence  or  not,  neither  does  the  law 
say  whether  the  failure  of  the  defendant's  conductor  to  assist  or  properly 
assist  the  plaintiff's  wife  to  alight  from  said  train  was  negligence  or 
not,  but  whether  or  not  these  things,  or  either  of  them  would  consti- 
tute negligence  is  a  question  of  fact  for  you  to  determine  under  the 
evidence. 

.  "6th.  If  you  find  that  plaintiff's  wife  was  guilty  of  negligence  by 
jumping  from  the  step  of  said  car  to  the  platform,  that  is,  if  you  find 
that  a  person  of  ordinary  care  and  caution  situated  and  circumstanced 
as  she  was,  would  not  have  done  so  under  the  surrounding  circumstances, 
and  if  by  so  doing  she  contributed  to  her  injury,  if  she  was  injured, 
then  the  plaintiff  can  not  recover  and  you  will  find  for  the  defendant 


1 


384  Texas  Civil  Appeals  Reports,  Vol.  40.         [October, 

even  though  you  may  find  that  the  defendant  was  guilty  of  all  the 
negligence  charged  against  it. 

"7th.  If  you  find  that  while  plaintiff's  wife  was  alighting  from  the 
car  she  stepped  upon  her  dress  and  was  thereby  caused  to  fall  and  be 
injured  or  if  some  person  behind  her  stepped  upon  her  dress  and  thereby 
caused  her  to  fall  and  be  injured  you  will  find  for  defendant. 

"But  you  are  instructed  that  the  plaintiff  would  be  entitled  to  recover 
if  the  injury  to  his  wife,  if  she  was  injured,  was  caused  by  the  negli- 
gence of  defendant  without  negligence  on  her  part  contributing  to 
it,  and  if  you  so  find  it  will  make  no  difference  if  the  negligence 
of  defendant  was  contributed  to  by  the  act  of  some  fellow  passenger. 

"8th.  The  burden  is  on  the  plaintiff  to  show  a  right  to  recover  by 
a  preponderance  of  the  testimony  and  unless  he  has  done  so  you  will 
find  for  defendant. 

"9th.  You  are  the  exclusive  judges  of  the  weight  of  the  evidence 
and  of  the  credibility  of  the  witnesses." 

By  appropriate  propositions  under  the  first  assignment,  it  is  in- 
sisted that  the  high  degree  of  care  required  of  appellant  in  the  first 
paragraph  of  the  court's  charge,  is  applicable  only  to  those  cases  where 
the  passenger  has  entrusted  himself  wholly  to  the  custody  of  the 
carrier,  as  his  bailee  in  short,  and  not  to  a  case  like  this,  where  the 
passenger  is  in  the  act  of  alighting  from  the  carrier's  train.  Yet,  if 
we  accfept  the  principle  of  the  law  contended  for,  which  appears  to 
have  some  support  in  the  authorities,  we  think  it  has  no  application 
to  the  present  case,  since  undeniably  a  passenger,  while  in  the  act  of 
alighting  from  a  railway  coach,  is  quite  fully  committed  to  the  care 
of  the  carrier  and  is  not  at  all  free  to  select  his  means  and  avenues 
of  exit.  Texas  &  Pac.  By.  Co.  v.  Miller,  79  Texas,  78,  15  S.  W.  Sep., 
264;  Gulf,  Colorado  &  Santa  Fe  By.  Co.  v.  Butcher,  83  Texas,  309; 
Houston  &  Texas  Central  R.  R.  Co.  v.  Dotson,  15  Texas  Civ.  App., 
80,  38  S.  W.  Rep.,  644;  Texas  Midland  E.  R.  Co.  v.  Brown,  58  S.  W. 
Rep.,  44;  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Scarborough,  51  S.  W. 
Rep.,  356;  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Mitchell.  79  S.  W. 
Rep.,  94. 

The  second,  third,  and  fourth  assignments  of  error  complain  of  the 
second,  fourth  and  fifth  paragraphs  of  the  court's  charge  respectively, 
because  in  them  the  court  assumes  to  be  true  that  appellant  did  fail 
to  provide  appellee's  wife  with  a  step-box,  and  that  its  conductor  did  fail 
to  properly  assist  her,  in  alighting  from  its  train.  We  think  these 
assignments  are  well  taken  and  should  be  sustained.  The  question  of 
negligence  or  not  is  expressly  submitted  to  the  jury  in  paragraph  five 
of  the  charge,  but  the  questions  of  whether  or  not  appellant  failed 
to  provide  a  step-box  or  failed  to  properly  assist  appellee's  wife,  are  no 
where  submitted  to  the  jury.  We  think  the  charge  as  a  whole  clearly 
implies  that  the  company  failed  in  these  respects,  and  the  jury  might 
well  have  considered  that  the  only  question  for  them  to  pass  upon 
was  whether  or  not  such  failure  constituted  negligence  under  the  court's 
definition  of  that  term.  Upon  each  of  these  issues  the  evidence  sharply 
conflicted,  and  the  error  therefore  is  reversible.  Campbell  v.  Ellsworth, 
20  S.  W.  Rep.,  120;  Gulf,  Colorado  &  Santa  Fe  Ry.  Co.  v.  Nelson, 


1005 J]       M.,  K.  &  T.  Ry.  Co.  op  Texas  v.  Stanpield  Bros  365 

24  S.  W.  Kep.,  588;  Texas  &  Pac.  Ry.  Co.  v.  Berry,  72  S.  W.  Rep^ 
423. 

In  view  of  the  court's  definition  of  the  degree  of  care  due  by  appel- 
lant to  appellee's  wife,  contained  in  the  first  paragraph  of  the  charge, 
the  jury  could  hardly  have  been  misled  by  the  failure  to  define  the 
expression  "properly  assist,"  used  in  the  second  paragraph;  at  least, 
the  omission  is  not  such  as  would  call  for  a  reversal  of  the  case. 

There  is  no  merit  in  the  criticism  of  the  seventh  paragraph  of  the 
court's  charge.  It  is  immaterial  that  appellee's  petition  did  not  allege 
that  the  negligence  of  a  fellow  passenger  contributed  to  his  wife's 
injury,  as  it  is  also  immaterial  that  there  was  no  evidence  of  negli- 
gence upon  the  part  of  any  fellow  passenger  in  stepping  on  her  dress, 
since  the  charge  under  consideration  does  not  require  that  the  act 
of  a  fellow  passenger  be  negligence.  We  understand  that  appellant 
would  be  liable  if  its  negligence  concurred  with  the  act  of  a  fellow 
passenger,  irrespective  of  whether  or  not  that  act  be  negligence,  and 
irrespective  of  whether  or  not  the  same  was  pleaded.  The  trial  court 
evidently  sustained  this  view  of  the  case,  and  hence  committed  no 
error  in  refusing  appellant's  special  charge  No.  3,  to  the  effect  that 
appellee  could  not  recover  if  his  wife's  fall  was  due  to  a  fellow  passenger's 
stepping  on  her  dress.  Her  own  negligence  was  sufficiently  embraced 
in  the  sixth  paragraph  of  the  charge  given.  For  the  error  discussed, 
the  judgment  is  reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


MissouBi,  Kansas  and  Texas  Railway  Company  op  Texas  v. 
Stanpield  Brothers. 

Decided  October  28,  1905. 

1. — Cliarge  of  Court — ^Ezpreulon,  "Proper  Time." 

The  use  of  the  expression  "proper  time"  in  the  charge  of  the  court  referring 
to  the  transportation  of  cattle  when  read  in  connection  with  the  rest  of  the 
paragraph,  could  not  have  been  understood  to  mean  anything  else  than  reason- 
able time. 

S. — ^Ret  Gestae — Deolarationt  of  Conductor. 

The  declaration  of  a  conductor,  contemporaneous  with  the  stalling  of  his 
train,  to  the  effect  that  "he  was  overloaded"  is  admissible  as  part  of  the  res 
gestae. 

Appeal  from  the  District  Court  of  Cooke  County.    Tried  below  before 
Hon.  D.  E.  Barrett. 

Oarnett,  Eldridge  &  TT.  P.  MidJciff,  for  appellant. — The  court  erred 
in  that  part  of  the  second  section  of  its  charge  wherein  the  court 
instructs  the  jury  that  if  on  account  of  such  shrinkage  and  decline, 
the  market  value  of  cattle  in  St.  Louis  was  depreciat^,  and  that  on 
account  of  such  depreciation  in  value  caused  as  aforesaid  the  plaintiff 
was  compelled  to  sell  their  cattle  at  less  than  they  could  and  would 
have  sold  them  for  had  they  reached  there  in  proper  time,  to  find  for 
Vol.  XL.  Civil— 25. 
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plaintiff  the  amount  of  such  depreciation  and  difference  in  value,  if 
any.  The  use  of  the  term  "proper  time'*  is  error,  as  the  charge  leaves 
the  question  to  the  jury  to  fix  its  own  standard  of  proper  time.  Fort 
Worth  &  N.  0.  Ry.  v.  Enos,  50  S.  W.  Rep.,  596;  Missouri,  K.  &  T. 
Ry.  v.  Mitchell,  79  S.  W.  Rep.,  94;  City  of  Honey  Grove  v.  Lamaster, 
50  S.  W.  Rep.,  1054;  Gulf,  C.  &  S.  F.  Rj.  v.  Head,  15  S.  W.  Rep., 
504. 

The  declarations  of  defendant's  conductor  are  not  admissible  in 
evidence  against  defendant  or  binding  upon  it  unless  such  statement 
related  to  some  act,  then  being  performed  by  him,  which  was  his  duty, 
as  conductor,  to  perform.  Said  statement  of  the  conductor  that  he 
(meaning  his  train)  was  overloaded  did  not  relate  to  any  act  being 
performed  by  him,  which  it  was  his  duty  to  perform,  and  it  does  not 
appear  that  said  statement  was  made  by  the  conductor  at  the  very  time 
any  such  act  of  the  conductor  was  being  performed  by  him.  And  it 
does  not  appear  that  said  conductor  had  authority  to  designate  the  num- 
ber of  cars  his  train  should  contain,  or  that  the  schedule  of  the  train 
was  in  any  manner  under  his  control.  St.  Louis,  I.  M.  &  S.  Ry.  v. 
Carlisle,  78  S.  W.  Rep.,  553;  Waggoner  v.  Snoddy,  85  S.  W.  Rep., 
1134;  San  Antonio  &  A.  P.  Ry.  v.  Robinson,  11  S.  W.  Rep.,  329. 

Statements  made  by  the  livestock  agent  at  a  different  time  and  dif- 
ferent place  from  which  cattle  are  shipped  with  reference  to  the  time 
in  which  cattle  could  be  transported  to  market,  are  hearsay  and  in- 
admissible. Said  statements  of  the  livestock  agent  were  clearly  hearsay 
and  inadmissible  and  were  calculated  to  improperly  influence  the  jury 
in  finding  a  verdict.  St.  Louis,  I.  M.  &  S.  Ry.  v.  Carlisle,  78  S.  W. 
Rep.,  553;  Waggoner  v.  Snoddy,  85  S.  W.  Rep.,  1134;  San  Antonio  & 
A.  P.  Ry.  V.  Robinson,  H  S.  W.  Rep.,  329. 

Potter  &  Potter,  for  appellees. — The  use  of  the  expression  "proper 
time*^  could  not  possibly  mislead  the  jury  as  it  is  clearly  used  as 
synonymous  with  "reasonable  time"  which  latter  expression  had  been 
used  a  number  of  times  in  that  connection.  Missouri,  K.  &  T.  Ry. 
Co.  V.  Russell,  88  S.  W.  Rep.,  379,  and  cases  there  cited. 

The  testimony  objected  to  was  part  of  the  res  gestae  and  was  an  ex- 
pression by  the  conductor  in  charge  of  the  train  of  the  condition  of  the 
train  and  the  reasons  for  it  being  stalled. 

STEPHENS,  Associate  Justice. — Appellees  recovered  a  verdict  and 
judgment  for  $1,600  as  damages  growing  out  of  three  shipments  of 
beef  cattle  from  Hazel,  Texas,  to  East  St.  Louis,  Illinois,  unreasonable 
delay  due  to  overloading  and  other  causes  being  the  ground  of  re- 
covery. 

The  first  assignment  complains  of  the  use  of  the  words  "proper 
time"  in  the  charge,  but  read  in  connection'  with  the  rest  of  the  para^ 
graph  in  which  they  are  used  they  could  not  well  have  been  under- 
stood by  the  jury  to  mean  anything  else  than  a  reasonable  time. 

The  next  assignment  presents  a  question  of  more  difficulty,  complain- 
ing as  it  does  of  the  admission  in  evidence  of  the  following  deposition 
of  witness  Tuttle:  "Interrogatory  No.  7.  Did  said  train  piake  the 
usual  and  reasonable  time  between  stations/  or  was  there  an'y  unusual 
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slow  running  between  stations,  or  was  it  stalled  on  any  part  of  the 
road?  If  so,  state  where  and  state  the  cause  of  such  slow  running 
or  stopping,  if  any,  and  state  what  length  of  time  the  train  was  delayed 
on  account  thereof?  Answer  to  Interrogatory  No.  7.  Ran  slow  between 
stations.  Stalled  on  grade  between  Muskogee  and  Parsons,  Kansas. 
The  conductor  said  he  was  overloaded."  The  last  sentence  of  this 
answer  was  objected  to  as  being  ^^inadmissible  and  not  binding  on 
appellant  because  not  part  of  the  res  gestae."  The  ruling  is  defended 
by  the  appellees  on  the  ground  that  it  was  a  part  of  the  res  gestae, 
being  "an  expression  by  the  conductor  in  charge  of  the  train  of  the 
condition  of  the  train  and  the  reasons  for  it  being  stalled." 

Without  stopping  to  comment  on  the  diversity  of  opinion  that  has 
arisen  in  the  practical  application  of  the  familiar  rule  of  evidence 
suggested  by  the  words  res  gestae,  we  proceed  at  once  to  inquire  whether 
the  declaration  of  the  conductor  in  this  instance  was  admissible  under 
that  rule.  The  time  and  circumstances  of  the  declaration  are  not  very 
fully  presented  in  the  bill  of  exceptions.  We  will  therefore  treat  the 
declaration,  as  appellant  seems  to  treat  it,  as  having  been  contempor- 
aneous with  the  stalling  of  the  train,  the  contention  urged  against  the 
ruling  being  that  it  related  to  the  overloading  of  the  train,  which 
had  previously  taken  place,  and  therefore  did  not  relate  to  an  act  then 
being  performed  by  the  conductor.  In  a  sense  this  is  true,  but  the 
*same  may  be  said  of  many  declarations  clearly  admissible  as  res  gestae. 
It  is  this  that  gives  them  value,  causing  them  to  be  offered  in  evidence. 
Being  spontaneous  expressions  of  truth,  the  declarations  attending  and 
forming  a  part  of  a  transaction  made  the  subject  of  investigation  deter- 
mine its  character  by  connecting  it  with  some  previous  act  or  motive.  The 
objection  that  the  declaration  related  to  and  tended  to  prove  the 
act  of  overloading  the  train,  which  had  already  taken  place,  was  not 
therefore  itself  sufficient  to  exclude  the  testimony.  The  question  is, 
was  the  declaration  so  made  as  to  render  it  a  part  of  the  transaction 
termed  the  stalling  of  the  train,  or  was  it  a  mere  recitation  of  the 
previous  act  of  overloading?  AVe  are. of  the  opinion  it  was  the  former. 
One  in  charge  of  a  train  or  other  means  of  conveyance  could  hardly 
remain  silent  when  compelled  to  stop  on  the  way  because  of  his 
inability  to  draw  the  load.  His  first  thought  would  be,  *^hat  is 
the  matter?"  He  could  hardly  keep  from  declaring  the  cause  of  the 
trouble  as  he  understood  it.  The  declaration  complained  of  was  there- 
fore presumptively  spontaneous.  As  we  have  already  seen,  it  was  con- 
temporaneous, or  at  least  should  be  so  treated,  in  support  of  the  ruling 
complained  of. 

It  was  competent  to  prove  the  representations  made  by  the  livestock 
agent  of  appellant,  through  whom  appellees  had  arranged  for  the  ship- 
ments in  question,  as  to  the  length  of  time  required  in  shipping  cattle 
from  Hazel,  Texas,  to  East  St.  Louis,  Illinois.  Besides,  this  fact 
was  established  by  another  witness.  The  fourth  assignment  is  conse- 
quently overruled. 

The  evidence  warranted  the  verdict,  which  leaves  nothing  else  to  be 
considered.    Judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Gulp,  Colorado  and  Santa  Fb  Railway  Company  v.  J.  B. 
Taliaferro. 

Decided  October  28,  1906. 

Cattle  Peni — ^Escape  of  Cattle. 

Defendant  company  had  provided  a  sufficient  chain  and  lock  for  fastening 
the  gate  to  the  pens  in  which  plaintiff's  cattle  were  placed.  The  chain  was  on 
the  gate  and  the  lock  was  fastened  in  the  chain;  the  key  to  the  lock  was  kept 
in  the  office  at  the  depot.  No  inquiry  was  made  by  the  plaintiff  or  his  employes 
of  the  agent  for  the  key,  but  instead,  the  gate  was  fastened  by  one  of  plain- 
tiff's employes  with  a  barbed  wire.  The  cattle  took  fright  from  some  unknown 
cause  and  escaped  through  the  gate.  Held,  no  evidence  of  negligence  on  de- 
fendant's part. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  Hon. 
D.  E.  Barrett. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. — ^Where  the  evidence 
shows,  as  it  does  in  this  case,  that  the  defendant  had  provided  sufficient 
pens  and  secure  fastenings  thereto,  and  that  the  plaintiff  and  his  serv- 
ants placed  his  cattle  in  the  pens  and  failed  to  use  the  means  or  fasten- 
ings to  the  gates  which  had  been  provided  by  the  defendant  company, 
the  evidence  also  showing  that  such  means  were  ample  and  sufficient 
to  have  prevented  the  cattle  from  escaping,  then  the  failure  of  the 
plaintiff  to  use  and  adopt  such  means  will  be  considered  as  the  proxi- 
mate cause  of  any  resulting  injury,  and  for  which  failure  he  will  not 
be  entitled  to  recover. 

The  evidence  in  this  case  shows  that  the  plaintiff,  in  and  on  his 
own  responsibility,  placed  the  cattle  in  the  pens,  and  adopted  his  own 
method  and  means  of  securing  said  cattle  pens;  that  no  agent  or  serv- 
ant of  the  company  had  anything  whatever  to  do  with  the  placing 
of  the  cattle  in  the  pens,  or  of  securing  them  therein,  and  under  such 
circumstances  the  plaintiff  assumed  the  responsibility  to  secure  the  safe- 
ty of  the  cattle  in  the  pens,  and  if  he  failed  to  adopt  such  me«jn8  as 
were  sufficient  to  accomplish  that  purpose,  he,  alone,  will  be  responsible 
for  the  result,  and  no  liability  can  or  will  attach  to  the  railway  company 
by  reason  of  his  conduct  in  the  premises. 

J.  ff.  Oamett  and  W.  0.  Davis,  for  appellee. — The  shipping  pens  of 
a  railway  company  are,  in  contemplation  of  law,  the  depot  for  the 
reception  of  livestock,  and  if  they  are  negligently  maintained,  as  in  this 
case,  and  damages  result  to  the  shipper  by  reason  of  such  negligence, 
the  railway  company  is  liable,  and  the  record  contains  sufficient  evi- 
dence of  negligence  to  justify  the  verdict  of  the  jury.  Texas  &  P.  Ry. 
Co.  V.  Bigham,  90  Texas,  228 ;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Wagoner 
Nat.  Bank,  81  S.  W.  Rep.,  1050;  Lackland  v.  Chicago  &  Alton  Rv.  Co., 
74  S.  W.  Rep.,  505 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Trawick,  68  Texas, 
314;  Missouri,  K.  &  T.  Ry.  Co.  v.  Byrne,  49  S.  W.  Rep.,  42;  Hutchin- 
son on  Carriers,  sec.  89. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment  of 
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$1,530  for  damages  to  appellee's  cattle  which  had  been  driven  to  appel- 
lant's station  at  Pauls  Valley,  Indian  Territory,  to  be  there  loaded  on 
the  cars  for  shipment  to  market.  It  was  alleged  that  said  cattle  were 
frightened  by  carelessness,  and  negligent  noise  made  by  an  engine  whistle 
which  caused  said  cattle  to  stampede  and  escape  from  the  pens,  and  fur- 
ther, that  fastenings  to  the  gate  of  said  pens  were  defective  and  inse- 
cure, and  that  by  reason  of  such  negligence  appellee  was  required  to 
spend  five  or  six  days  in  searching  for  and  gathering  said  cattle  and 
that  they  were  caused  to  shrink  in  flesh  and  value. 

The  appellant  answered  the  suit,  among  other  things,  by  the  general 
denial  and  a  special  plea  to  the  effect  that  appellee  himself  undertook 
to  see  that  the  cattle  were  secure  in  the  pen,  and  that  he  had  wholly 
failed  to  fasten  the  gate,  though  ample  means  for  so  doing  had  been 
furnished  him,  and  that  if  the  cattle  escaped,  it  was  by  reason  of 
the  negligence  of  the  appellee  and  his  employes. 

The  principal  assignments  of  error  question  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  and  judgment  in  appellee's  favor. 
The  uncontradicted  evidence  shows  that  about  dark  on  the  day  alleged 
appellee,  together  with  a  number  of  others,  drove  and  placed  in  appel- 
lant's cattle  pens  at  Pauls  Valley  one  hundred  and  eighty-three  head 
of  fat,  three,  four,  and  five-year-old  steers,  at  least  one  hundred  of  which 
would  average  one  thousand  pounds  each,  and  the  remainder  from  nine 
hundred  and  fifty  to  nine  hundred  and  seventy-five  pounds.  The 
pens  were  some  two  hundred  and  fifty  yards  from  the  depot.  They 
were  provided  with  gates  that  opened  to  the  right  and  left  and  closed 
upon  a  short  post  in  the  center  with  a  heavy  chain.  Nothing  in  the 
evidence  indicates  that  the  pens  or  gate  were  materially  defective, 
and  the  controverted  point  being  whether  appellant  was  guilty  of 
negligence  in  failing  to  provide  a  sufficient  fastening  for  the  gates. 
The  chain  mentioned  was  strong,  and  appellee  testifies  that  had  it 
been  locked,  it  would  have  prevented  the  escape  of  his  cattle.  A  lock 
was  found  in  the  chain  hanging  on  the  gate  and  some  inquiry  was  made 
for  a  key,  but  none  was  found.  The  lock  being  fastened  to^  the  chain, 
one  of  the  employes  fastened  it  around  the  upright  supports  of  the  gate 
with  a  piece  of  barbed  wire  that  he  found  hanging  through  one  of 
the  end  links,  he  testifying,  that  he  ran  the  barbed  wire  three  times 
through  the  links  of  the  chain,  and  thus  fastened  the  gate.  Appellee 
was  present  when  the  gates  were  fastened  but  did  not  get  off  his  horse. 
Immediately  afterward  he  went  to  the  depot  and  informed  the  agent 
of  the  fact  that  the  cattle  had  been  penned;  but  being  hungry,  all 
parties  went  to  a  restaurant  and  got  their  supper,  after  which  appellee 
went  to  the  depot  to  fix  up  the  shipping  contracts,  and  the  remainder 
of  his  party  went  to  the  pens  to  see  about  loading  the  cattle.  In  fixing 
up  the  contract,  the  agent  desired  the  names  of  the  parties  who  were 
to  accompany  the  cattle,  and  appellee  started  to  the  pens  to  get  the 
names  and  met  those  who  had  been  in  charge  coming  to  the  depot,  and 
was  by  them  informed  that  the  cattle  had  broken  out.  There  is  evi- 
dence tending  to  show  that  about  the  time  the  cattle  broke  out,  an 
engine  backed  down  near  the  cattle  pens  for  some  purpose,  but  there 
is  no  evidence  whatever  that  in  doing  so,  the  operatives  were  guilty 
of  negligence  of  any  degree.    No  one  was  present  when  the  cattle  broke 
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out^  and  just  what  caused  the  stampede  is  uncertain^  except  as  it  may 
be  inferred  from  the  fact  of  the  movement  of  the  engine  mentioned 
and  the  nature  and  kind  of  cattle.  The  key  to  the  lock  was  kept  in  a 
drawer  by  the  agent,  in  his  office.  Neither  appellee  nor  anyone  else 
in  charge  of  the  cattle  inquired  of  the  agent  for  the  key,  or  demanded 
of  him  that  he  see  that  the  cattle  were  more  securely  fastened.  Neither 
did  the  agent  proffer  to  appellee  the  key  upon  his  appearance  at  the 
depot.  Just  how  it  so  occurred  does  not  clearly  appear,  the  facts  being, 
however,  as  stated. 

We  fail  to  find  any  evidence  of  negligence  upon  which  appellee's 
case  can  rest.  It  is  urgently  insisted  that  appellee  could  properly  act 
upon  the  belief  that  the  wire  found  in  the  chain  was  the  means  fur- 
nished by  appellant  for  the  purpose  of  fastening  the  gate.  If  so,  noth- 
ing in  the  evidence  save  the  mere  fact  that  it  broke  tends  to  show  that 
it  was  not  such  as  would  have  been  deemed  suflBcient  by  a  man  of 
ordinary  care  and  prudence.  Neither  the  size  of  the  wire  nor  its 
strength  was  shown,  and  the  evidence  leaves  no  room  for  doubt  that 
the  employe  to  whom  was  committed  the  duty  of  fastening  the  gate 
by  appellee  deemed  the  fastenings  suflBcient.  He  knew  the  cattle,  had 
every  opportunity  of  observation  that  was  available  to  the  employes  of 
appellant,  and  if  he  was  not  guilty  of  negligence  in  insecurely  fastening 
the  gate,  as  in  effect  aflBrmed  by  the  verdict  of  the  jury  under  the 
submitted  issue  of  contributory  negligence,  it  is  difficult  to  see  how 
negligence  could  be  predicated  upon  appellant's  failure  to  provide  a 
stronger  wire.  The  fact  is,  however,  as  seems  to  be  undisputed  in  the 
evidence,  that  the  means  furnished  by  appellant  for  the  purpose  of 
fastening  the  gate  was  the  lock  and  key  mentioned.  There  is  nothing 
in  the  evidence  indicating  that  it  was  appellant's  duty  to  keep  the  key 
at  the  cattle  pens,  nor  is  it  alleged  that  it  was  the  agent's  duty  to 
take  the  key  to  the  pens  when  informed  of  the  fact  that  the  cattle 
had  been  placed  therein,  and  the  only  cause  of  the  failure,  so  far  as  we 
can  see,  of  appellee  to  secure  his  cattle  by  lock  and  key  was  his  neglect 
to  inquire  of  the  proper  person  for  the  key. 

In  our  opinion  appellee's  recovery  is  without  support  in  the  evidence, 
and  it  appearing  that  the  case  has  been  fully  developed,  we  conclude 
that  the  judgment  should  be  reversed  and  here  rendered  for  appellant^ 
and  it  is  so  ordered. 


Writ  of  error  refused. 


Reversed  and  rendered* 


C.  B.  McCaskey  v.  R.  L.  Morris  et  al. 

Decided  October  28,  1905. 

1^— Special  Iuiie»— Artiole  1881,  Sayles'  CIyU  Statutes,  DlfcuBsed. 

The  case  was  submitted  to  the  juiy  upon  special  issues  upon  the  request 
of  plaintiff's  counsel.  Defendant  made  no  objection  except  to  "the  failure  of  the 
court  to  submit  all  issues."  Article  1331,  Sayles'  Revised  Civil  Statutes,  pro- 
vides that  the  failure  to  submit  any  issue  upon  the  trial  of  a  case  shall  not  be 
ground  for  reversal  of  the  judgment  unless  its  submission  was  requested  in 
writing  by  the  party  complaining.  Defendant  requested  the  submission  of  but 
one  issue  which  was  given  h'/  the  court. 
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8.— Homestead — ^AbandonmeBt. 

By  order  of  the  Probate  Court  a  surviving  wife  was  entitled  to  the  use 
of  the  homestead  during  such  period  as  she  saw  proper  to  occupy  it  as  such. 
Upon  abandonment  of  the  homestead  right  the  owners  of  the  fee  were  entitled 
to  possession. 

8. — ^Tenants  in  Common. 

The  mere  fact  that  tenants  in  common  permit  one  of  their  cotenants  to 
enjoy  exclusive  possession  of  the  premises  for  a  number  of  years  does  not 
deprive  them  of  their  right  to  be  let  into  joint  possession  wherever  they  see 
proper  to  assert  that  right. 

Appeal  from  the  District  Court  of  Wise.  Tried  below  before  Hon. 
J.  W.  Patterson. 

T.  J.  McMurray,  for  appellant. — Cited:  Sayles'  Civ.  Stats.,  art. 
1331;  Freiberg,  Klein  ft  Co.  v.  Beaeh  Hotel  ft  S.  I.  Co.,  63  Texas, 
463;  Texas  ft  P.  By.  Co.  v.  Nicholson,  61  Texas,  498;  Dwyer  v. 
Kalteyer,  68  Texas,  554 ;  Cole  v.  Crawford,  69  Texas,  125 ;  Newbolt  v. 
Lancaster,  83  Texas,  271;  Michon  v.  Ayalla,  84  Texas,  687;  Paschal 
V.  Acklin,  27  Texas,  191;  Moore  v.  Moore,  67  Texas,  294;  Texas  Loan 
Agency  v.  Hunter,  35  S.  W.  Rep.,  399 ;  Texas  &  P.  Ry.  Co.  v.  Watson, 
36  S.  W.  Rep.,  291;  Texas  Brewing  Co.  v.  Mver,  38  S.  W.  Rep., 
264;  Bon  v.  Galveston,  H.  ft  S.  A.  Ry.  Co.,  82  S.'^W.  Rep.,  809;  Alex- 
ander V.  Kenedy,  19  Texas,  492;  Johnson  v.  Shoemaker,  72  Texas, 
334;  Mitchell  v.  Mitchell,  80  Texas,  101;  Kerr  v.  Paschal,  1  Texas  U. 
C,  709;  Whitaker  v.  Allday,  71  Texas,  625;  Wade  on  Notice,  sees. 
668-670;  Crawford  v.  McDonald,  88  Texas,  629;  Freeman  on  Co-Ten- 
ancy and  Partition,  sees.  183,  188;  Ramirez  v.  Smith,  94  Texas,  190; 
Boone  v.  Knox,  80  Texas,  644;  Baylor  v.  Hopf,  81  Texas,  643. 

R.  E.  Carswell,  for  appellees. — Cited:  Rev.  Stats.,  art.  1331;  Reed 
v.  Henderson,  57  S.  W.  Rep.,  78. 

CONNER,  Chief  Justice. — Appellees  instituted  this  suit  in  the 
District  Court  of  Wise  County  on  the  24th  day  of  August,  1904,  in 
the  usual  form  of  trespass  to  try  title,  to  recover  the  three  hundred 
and  fifty  acres  of  land  involved  in  the  controversy.  Appellant  answered 
by  a  plea  of  not  guilty.  The  trial  resulted  in  a  judgment  for  appellees 
for  all  of  the  land  in  controversy  except  that  appellant  was  awarded 
a  possessory  interest  of  an  undivided  one-half  in  one  hundred  and  fifty 
acres  on  the  north  end  of  the  survey.  It  appears  beyond  dispute  that 
the  land  was  owned  by  one  John  Cnitchfield  at  the  time  of  his  death 
in  1886.  Appellees  are  the  vendees  of  his  heirs  and  of  the  surviving 
wife.  It  was,  however,  the  community  property  of  John  Crutchfield 
and  a  former  deceased  wife,  but  in  1887  one  hundred  and  sixty  acres  off 
the  south  end  of  the  survey  was  set  apart  to  the  surviving  wife  as  a  home- 
stead. She  continued  to  occupy  and  use  and  control  the  entire  survey 
for  a  number  of  years.  In  July,  1898,  the  surviving  wife  leased  the 
entire  premises  to  one  J.  M.  Stout  for  a  term  of  four  years.  On  the 
24th  day  of  August  thereafter,  appellant,  with  Mrs.  Crutchfield's  con- 
sent, purchased  the  Stout  lease  and  at  its  expiration  entered  into  a 


392  Texas  Civil  Appeals  Refobts.  Vol.  40.         [October, 

new  lease  with  her  for  a  term  beginning  on  the  2d  day  of  November, 
1901,  and  extending  to  December  31,  1907.  The  case  was  submitted 
to  the  jurj  upon  special  issues,  in  answer  to  which  the  jury  found, 
in  addition  to  rental  values,  that  the  children  and  grandchildren  of 
John  Crutchfidd  knew  that  Emma  Crutehfield,  the  surviving  wife, 
was  renting  and  collecting  rents  from  the  entire  premises  and  ap- 
plying them  for  her  own  use,  and  acquiesced  therein. 

In  the  first  assignment  of  error,  it  is  urgently  insisted  that  the 
court  erred  in  not  submitting  the  entire  case  to  the  jury.  We  think 
the  Courtis  explanation  to  the  bill  of  exceptions  effectually  disposes  of 
this  contention.  As  explained  by  the  court,  it  appears  that  the  case 
was  submitted  upon  special  issues  at  the  request  tiierefor  by  appellees' 
counsel,  and  that  appellant  made  no  objection  to  the  submission  of  the 
case  on  special  issues,  "but  only  to  the  failure  of  the  court  to  submit 
all  issues.''  Article  1331,  Sayles  Civil  Statutes,  enacted  since  the 
rendition  of  many  of  the  decisions  cited  in  appellant's  behalf,  expressly 
provides  that  the  failure  to  submit  any  issue  upon  the  trial  of  a  case 
shall  not  be  deemed  a  ground  for  reversal  of  the  judgment  upon  appeal 
or  a  writ  of  error,  unless  its  submission  has  been  requested  in  writ- 
ing by  the  party  complaining  of  the  judgment  Appellant  requested  the 
submission  of  but  a  single  issue,  which  was  given  by  the  court,  and  we 
find  nothing  in  the  evidence  requiring  the  submission  of  a  further 
issue.  The  facts  as  to  the  title  are  undisputed,  and  the  court  would 
have  been  fully  authorized  to  instruct  the  jury  accordingly. 

Under  the  remaining  assignments  it  is  insisted  that  appellant  was 
entitled  to  the  whole  of  the  homestead  as  well  as  to  the  whole  of  the 
remainder  of  the  survey  during  the  term  of  his  lease,  but  as  presented 
to  us  we  fail  to  find  error  in  the  judgment  in  this  respect;  Emma 
Crutehfield,  upon  the  death  of  her  husband,  was  entitled  but  to  an 
undivided  one-third  interest  for  life  in  the  lands  owned  by  John  Crutch- 
field,  and  under  the  order  of  the  Probate  Court  of  Wise  County,  en- 
titled to  the  use  of  the  homestead  during  such  period  as  she  saw  proper 
to  occupy  it  as  such.  There  is  nothing,  however,  in  the  evidence  to 
indicate  that  at  the  time  of  the  rendition  of  the  judgment,  or  even 
at  the  time  of  the  execution  of  the  lease  to  appellant,  Emma 
Crutehfield  was  using  or  claiming  the  homestead  right.  On  the  con- 
trary, the  evidence  indicates  that  she  was  living  at  another  and  a 
different  place,  and,  so  far  as  the  record  informs  us,  had  abandoned  her 
homestead.  If  so,  the  sole  right  she  could  claim  was  the  undivided 
one-third  interest  mentioned,  and  this  in  effect  was  awarded  to  appellant 
by  the  terms  of  the  judgment,  it  being  provided  that  writ  of  possession 
should  not  forthwith  issue. 

Some  contention  is  made  that  the  vendors  of  appellees  were  estopped 
from  disputing  the  act  of  Emma  Crutehfield  in  the  execution  of  the 
leases  mentioned.  The  mere  fact,  however,  that  Emma  Crutehfield, 
as  one  of  the  tenants  in  common,  for  a  series  of  years  appropriated 
the  rents  and  profits  of  the  estate  for  her  own  use  and  benefit,  would 
not  deprive  the  other  tenants  of  their  right  to  be  let  into  possession 
when  they  saw  proper  to  assert  that  right.  There  is  no  basis  in  the 
evidence  for  appellant's  contention  that  at  the  time  of  the  execution 
of  his  lease,  Emma  Crutehfield  represented  that  she  was  acting  for  the 


1906.]  WiLDEB   y.    MOBEN.  393 

other  heirs  as  well  as  for  herself,  or  that  appellant  was  therehy  induced 
to  accept  the  lease.  On  the  contrary,  Emma  Crutchfield  testified  without 
contradiction  by  appellant  that  at  the  time  of  the  execution  of  his  lease, 
she  objected  to  the  terms  on  the  ground  that  they  might  want  to  sell 
the  land,  and  appellant  replied  that  a  lease  was  always  made  subject 
to  sale. 

As  assigned,  we  find  no  error,  and  the  judgment  is  accordingly  af- 
firmed. 

Affirmed. 


Fbances  Wildeb  et  al.  v.  Elias  Moben. 

Decided  October  28,  1005. 

1. — Agency — ^Power  to  Appoint  Substitute  Truitee. 

A  deed  of  trust  proyided  that  the  appointment  of  a  substitute  trustee  should 
be  evidenced  by  an  instrument  signed  and  acknowledged  by  the  payee  or  holder 
of  the  note.  A  substitute  trustee  was  appointed  by  an  attorney  in  fact  who 
was  duly  authorized  by  the  holder  of  the  note  to  sell  and  convey  all  lands  be- 
longing to  his  principal,  to  collect  the  money  and  notes  given  therefor,  to 
release  all  mortgages,  and  giving  and  granting  to  him  ''full  power  and  au- 
thority to  do  and  perform  all*  and  every:  act  and  thing  whatsoever  requisite 
and  necessary  to  be  done  in  and  about  the  premises  as  fully,  to  all  intents  and 
purposes"  as  the  said  principal  might  or  could  do  if  personally  present,  "with 
full  power  of  substitution  and  revocation."  Held,  the  appointment  of  the  sub- 
stitute trustee  by  the  attorney  in  fact  was  unauthorized,  and  a  sale  of  land 
by  such  trustee  under  the  deed  of  trust,  was  void. 

Appeal  from  the  District  Court  of  Wise.  Tried  below  before  Hon. 
J.  W.  Patterson. 

T.  J.  McMurray,  for  appellants. — Cited:  Klein  v.  Glass,  53  Texas, 
37;  Jacobs  v.  McClintock,  63  Texas,  72;  Clark  v.  Elmendorf,  78  S.  W. 
Bep.,  539;  Gamble  v.  Dabney,  20  Texas,  70;  Hart  v.  Patterson,  43  S. 
W.  Rep.,  546;  Smith  v.  Perkins,  81  Texas,  152;  Jones  v.  Pratt,  77 
Texas,  210;  Hess  v.  Dean,  66  Texaa,  666. 

J.  M.  Basham,  for  appellee. — In  appointing  a  substitute  trustee  the 
manner  prescribed  in  the  deed  must  be  observed.  2  Jones  on  Mortg., 
sees.  1785-1787. 

That  the  power  conferred  on  the  holder  of  the  note  could  not  be 
delegated:  McCormick  v.  Bush,  38  Texas,  318;  Mechem  on  Agency, 
sees.  185,  186;  Smith  v.  Sublett,  28  Texa^,  170;  Fuller  v.  O'Neil,  69 
Texas,  351;  Gans  v.  Palo  Pinto,  71  Texas,  103;  Davis  v.  Hughes,  12 
Texas  Ct.  Rep.,  605. 

STEPHENS,  Associate  Justice. — This  appeal  is  from  a  judgment 
cancelling  a  sale  of  lands  situated  in  Wise  County,  Texas,  made  under  a 
deed  of  trust  by  a  substituted  trustee,  the  original  trustee  named  therein 
having  died.  The  deed  of  trust  was  made  to  secure  the  payment  of  a 
promissory  note  in  the  sum  of  $700,  payable  to  the  order  of  the  Bunnell 
and  Eno  Investment  Company,  and  named  William  S.  Eno  as  trustee. 
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On  the  subject  of  substitution  it  contained  die  following  provision: 
^^Should  the  said  W.  S.  Eno^  the  said  trustee,  fail  or  refuse^  or  be 
unable,  or  disqualified  from  acting  hereunder,  the  payee  or  holder 
of  said  note  shall  have  power  to  appoint,  as  trustee,  a  substitute  or 
successor,  such  appointment  to  be  evidenced  by  an  instrument  signed 
and  acknowledged  by  the  payee  or  holder  of  tiie  note,  and  thereupon 
said  described  property  shall  become  vested  in  said  substitute  or  succes- 
sor, in  trust,  with  all  the  powers,  duties  and  obligations  herein  con- 
ferred upon  said  W.  S.  Eno,  trustee/'  After  the  death  of  Eno  and 
while  Frances  D.  Wilder,  one  of  the  appellants,  was  the  holder  of  the 
note  secured  by  the  deed  of  trust,  S.  M.  Gose  was  appointed  trustee 
instead  of  Eno  by  an  instrument  made  and  acknowledged  in  the  name 
of  Frances  D.  Wilder  by  H.  W.  Chester  as  attorney  in  fact.  This  in- 
strument was  executed  in  the  State  of  Michigan,  but  when  or  how  it 
was  delivered  to  S.  M.  Gose  does  not  distinctly  appear,  he  only  testify- 
ing, "I  received  papers  from  Mrs.  Wilder  making  me  substitute  trustee." 
Mrs.  Wilder  seems  to  have  been  a  resident  of  the  State  of  Ohio  and  had 
executed  a  power  of  attorney  to  Henry  W.  Chester  authorizing  him  to 
sell  and  convey  any  and  all  real  estate  which  she  then  or  thereafter 
might  own  or  in  which  she  might  thereafter  become  interested  "in 
State  of  South  Dakota,  or  any  State  of  the  United  States  of  America," 
and  to  collect  all  money  paid  or  notes  given  therefor,  also  to  execute 
all  deed  or  deeds  therefor  and  all  releases  of  any  mortgage  or  mortgages 
that  she  might  then  or  thereafter  own  on  any  property  wherever  the 
same  might  be  located,  giving  and  granting  to  him  "full  power  and 
authority  to  do  and  perform  all  and  every  act  and  thing  whatsoever, 
requisite  and  necessary  to  be  done  in  and  about  the  premises,  as  fully, 
to  all  intents  and  purposes,"  as  she  might  or  could  do  if  personally 
present,  "with  full  power  of  substitution  and  revocation." 

The  case  was  tried  before  the  court  without  a  jury,  and  comes  here 
without  findings  of  fact  or  conclusions  of  law.  Evidently  the  court 
was  warranted  in  finding,  if  not  required  to  find,  that  the  appointment 
of  S.  M.  Gose,  who  made  the  sale  as  substitute  trustee,  was  that  of 
Henry  W.  Chester  acting  in  the  name  of  and  for  the  holder  of  the  note. 
The  general,  unexplained  statement  of  S.  M.  Gose  that  he  received  papers 
from  Mrs.  Wilder,  so  much  relied  on  by  appellants,  did  not  require  the 
court  to  find  that  she  had  delivered  the  power  of  attorney  to  him  other- 
wise than  through  her  agent,  Henry  W.  Chester,  who  had  executed  it, 
if  indeed  the  case  would  be  materially  different  had  she  delivered  it 
to  him  in  person,  since  she  had  not  herself  signed  and  acknowledged 
the  instrument  of  substitution  as  provided  in  the  deed  of  trust.  We 
therefore  hold,  with  the  trial  court,  that  the  agent  of  Mrs.  Wilder 
had  not  power  to  select  the  trustee  to  make  the  sale,  the  maxim,  delega- 
tus non  potest  delegare  applying,  rather  than  the  maxim,  qui  facit  per 
alium,  facit  per  se. 

The  judgment  is  therefore  aflBrmed. 

Affirmed. 
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N.  K.  Tbacy  et  al.  v.  A,  W.  Habbin  et  al. 

Decided  October  28,  1905. 

L^HoineBtead  CUlm— Wliat  Title  Will  Support. 

It  is  not  necessary  that  the  claimant  of  a  homestead  exemption  should 
have  fee  simple  title  thereto.  A  conveyance  in  fee  simple  with  condition  sub- 
sequent, or  an  equitable  interest  will  support  such  claim. 


-Abandonment. 

Facts  considered  and  held  to  show  the  acquisition  of  a  new  and  an  aban- 
donment of  the  old  homestead. 

Appeal  from  the  District  Court  of  Eastland.  Tried  below  before 
Hon.  J.  J.  Butts,  special  judge. 

Earl  Conner,  for  appellant — ^Where  parents  own  in  fee  simple  a 
tract  of  land  and  enter  into  an  executory  contract  in  writing  with  one 
of  their  children  that  if  the  child  will  care  for  and  provide  them  with 
the  necessaries  of  life,  suitable  to  their  station,  throughout  the  re- 
mainder of  the  lives  of  each  and  both  of  them,  that  then  the  title  to 
said  land  shall  vest  in  fee  simple  in  said  child,  the  parents  specially 
reserving  their  homestead  rights  in  said  land  until  their  death,  such 
child  has  no  homestead  rights  in  said  land  until  full  compliance,  on  his 
part,  of  the  contract,  such  as  will  in  an  injunction  suit,  under  a  plea 
of  homestead  for  himself,  defeat  the  sale  of  his  legal  or  equitable  title 
interest  in  said  land  for  the  payment  of  his  just  debts.  Hampton 
V.  Gilliland,  66  S.  W.  Bep.,  672;  Wilson  v.  Fields,  60  S.  W.  Rep.,  1024; 
Texas  Constitution,  art.  16,  sec.  62;  Freeman,  Cotenancy  and  Partner- 
ship, sees.  49,  64  and  86. 

Where  a  debtor  owns  or  has  an  interest  in  the  title  to  a  tract  of 
land  in  one  State  and  uses  and  occupies  the  same  as  a  homestead  for 
himself  and  family,  and  voluntarily  leaves  or  abandons  the  same  and 
voluntarily  removes  with  his  family  to  another  State  or  Territory,  and 
there  acquires  other  lands  which  he  uses,  occupies,  enjoys  and  improves 
as  a  homestead,  his  interest  in  the  former  is  subject  to  the  payment 
of  his  debts  as  long  as  he  resides  upon  the  latter  acquired  homestead. 
Brooks  V.  Chatham,  67  Texas,  31 ;  West  End  Town  Co.  v.  Griggs,  93 
Texas,  461 ;  Moss  v.  Smith,  68  S.  W.  Rep.,  633 ;  Slavin  v.  Wheeler,  61 
'Texas,  664;  McElroy  v.  McGaffin,  68  Texas,  208;  McMillan  v.  Warner, 
38  Texas,  410;  Harmsen  v.  Wesche,  32  S.  W.  Rep.,  192;  Reece  v. 
Renfro,  68  Texas,  192;  Sharp  v.  Johnston,  19  S.  W.  Rep.,  259;  Gibbs 
V.  Hortenstein,  10  Texas  Ct.  Rep.,  647;  Marler  v.  Handy,  88  Texas, 
421;  Adams  v.  Kaufman,  32  S.  W.  Rep.,  712;  Speer,  Law  of  Married 
Women,  sees.  246,  247,  248;  Mills  v.  Brown,  69  Texas,  244;  Dobkius 
V.  Kuykendall,  81  Texas,  183;  Revised  Statutes  United  States,  sees. 
2289,  2290,  2291,  2296;  Acts  of  Congress  of  March  2,  1895;  Acts  of 
Congress,  June  6,  1900;  Acts  of  Congress,  March  3,  1901;  President's 
Proclamation  of  July  4,  1901;  Thompson  on  Homesteads  and  Exemp- 
tions, sees.  30-36  (ed.  1878). 

No  brief  for  appellee. 
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SPEER,  Associate  Justice. — This  was  an  injunction  suit  instituted 
by  the  appellees  against  appellants  to  restrain  the  sale  upon  execution 
of  a  quarter  section  of  land  situated  in  Eastland  County,  alleged  to  be 
the  homestead  of  appellee  A.  W.  Harbin.  Upon  a  finding  by  the  trial 
judge  in  favor  of  the  homestead  exemption,  the  temporary  injunction 
was  made  permanent  and  appellants  have  brought  the  case  before  us 
for  review. 

We  construe  the  instrument  of  writing,  under  which  appellee  claims 
his  homestead  interest,  to  be  a  conveyance  in  fee  simple  with  con- 
dition subsequent,  and  therefore  ample  support  for  his  homestead  claim. 
But  if  it  were  not,  his  equitable  interest  would  undoubtedly  be  sufiS- 
cient  to  support  such  a  claim,  title  to  the  fee  in  such  case  not  being 
absolutely  essential.  (Dotson  v.  Barnett,  16  Texas  Civ.  App.,  258; 
41  S.  W.  Rep.,  99; 'Smith  v.  Chenault,  48  Texas,  455;  Silverman  v. 
Landrum,  56  S.  W.  Rep.,  107;  Swearingen  v.  Bassett,  65  Texas,  267; 
Speer,  Law  of  Married  Women,  sec.  252.)  The  seventh  assignment  of 
error,  complaining  that  appellee  presents  no  title  suflScient  to  support 
the  homestead  claim,  is  therefore  overruled. 

The  eighth  assignment  of  error  insists  that  the  facts  show  an  aban- 
donment of  the  homestead  by  appellee  prior  to  the  levy  of  appellants' 
execution,  and  complains  that  the  court  therefore  erred  in  perpetuat- 
ing the  injunction  forbidding  its  sale.  The  statement  from  appel- 
lants^ brief,  which  is  in  no  manner  controverted  by  appellees,  requires 
us  to  sustain  this  assignment.  Appellee  A.  W.  Harbin  lived  on  the 
land  in  controversy  with  one  pr  both  of  his  parents  from  1888  until 
1901.  He  married  in  April,  1896,  by  which  union  he  had  four  living 
children  on  November  10,  1901.  During  the  year  1901,  he  learned  of 
the  opening  up  for  settlement  of  the  lands  of  the  United  States  in 
Oklahoma  Territory.  He  made  three  trips  to  the  territory  and  on 
July  11,  1901,  drew  Claim  No.  1000.  He  employed  the  services  of 
a  land  agent  in  securing  a  location  and  on  August  14,  1901,  made  a 
homestead  application  and  affidavit  for  160  acres  of  land  in  Kiowa 
County,  Oklahoma  Territory,  which  land  was  awarded  to  him  by  the 
United  States.  He  moved  his  family  and  most  of  his  household 
effects  from  the  land  in  controversy  on  November  10,  1901,  and  onto 
the  160  acres  of  land  in  the  territory.  He  made  substantial  improve- 
ments on  the  Kiowa  County  farm,  fencing  it,  digging  a  well,  construct- 
ing a  house,  erecting  a  tent,  and  plowing  some  of  the  land.  He  pur- 
chased a  team  and  resided  there  until  May,  1902,  at  which  time  he* 
relinquished  his  claim  to  the  government  in  favor  of  another  for  a 
consideration  of  $1,750.  Appellee  Harbin  himself  testified:  ''I  had 
read  the  papers  about  the  opening  of  the  country  and  saw  that  I  had 
an  opportunity  of  securing  some  land  up  there,  and  that  is  why  I 
went.  I  came  back  to  Eastland  County  a  third  time  and  then  again 
returned  with  my  family  to  locate  on  the  place  in  the  Territory.  I 
abandoned  the  place  in  the  Territory  about  May  6,  1902.  The  reason 
I  came  back  was  that  at  the  time  my  father  was  old  and  feeble  and 
did  not  want  to  live  there,  being  dissatisfied,  and  wanted  me  to  bring 
him  back,  and  the  place  in  Eastland  County  was  the  only  place  I 
had  to  bring  him  to.  When  I  left  Eastland  County,  I  left  voluntarily. 
I  was  not  run  off  nor  told  to  go.    After  I  got  to  the  Territory  it  was 
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my  intention  to  acquire  title  to  the  land  that  was  awarded  to  me. 
I  had  read  the  United  States  laws  and  knew  what  was  necessary.  I 
knew  that  it  was  necessary  for  me  to  cultivate,  improve,  and  reside  on 
the  land  fourteeu  months,  when  I  could  give  the  government  $1.25  per 
acre  and  acquire  title.  I  knew  that  I  had  to  occupy,  cultivate  and  im- 
prove the  land  for  five  years,  when  I  could  acquire  title  without  pay- 
ing the  government  anything.  I  came  back  to  Texas  because  my  father 
was  dissatisfied  and  wanted  me  to  bring  him  back.  I  think,  if  he  had 
been  satisfied,  I  would  have  remained  there  fourteen  months,  if  I 
could  have  gotten  the  money  to  pay  for  the  land,  but  had  I  not  been 
able  to  have  gotten  the  money,  I  would  have  remained  on  the  land 
for  five  years.  I  would  have  made  the  best  of  the  situation.  I  went 
there  to  get  the  land  and  acquire  title  to  it  if  I  could.  Yes,  I  made 
the  affidavit  just  read  to  me.  The  statements  contained  in  the  affi- 
davit which  you  have  just  read  are  true,  and  they  were  true  at  the 
time  I  made  them.*'    The  affidavit  referred  to  reads  as  follows:    "I, 

Augustus  W.   Harbin    do  solemnly   swear   that   I   am 

over  twenty-one  years  of  age  and  the  head  of  a  family 

That  my  application  is  honestly  and  in  good  faith  made  for  the  pur- 
pose of  actual  settlement  and  cultivation  and  not  for  the  benefit  of 
any  other  person And  that  I  will  faithfully  and  honest- 
ly endeavor  to  comply  with  all  the  requirements  of  law  as  to  settlement, 

residence  and  cultivation That  I  am  not  acting  as  the 

agent  of  any  person That  I  did  not  apply  to  enter  the 

same  for  the  purpose  of  speculation,  bjit  in  good  faith  to  obtain  a 
home  for  myself,  and  that  I  have  not  directly  made  and  will  not  make, 
any  agreement  or  contract  in  any  way  or  manner  with  any  person 

by  which  the  title  I  may  acquire  from  the  government 

of  the  United  States  should  inure  in  whole"  or  in  part  to  the  benefit 

of  any  person  except  myself '*    He  further  testified :    "I 

left  Eastland  County  for  the  Territory  of  Oklahoma  for  the  purpose  of 
obtaining  land  from  the  United  States  government.*'  Mrs.  A.  W. 
Harbin  testified  substantially  as  did  her  husband.  This,  in  the  main, 
is  the  testimony  bearing  upon  the  issue  of  abandonment,  save  that 
appellee  A.  W.  Harbin  testified  that  he  never  at  any  time  intended 
not  to  return  to  his  Eastland  County  farm,  and  it  was  shown  that 
he  rented  the  same  subject  to  the  right  to  immediately  repossess  him- 
self of  it.  We  think,  on  the  whole,  that  it  clearly  appears  that  ap- 
pellee Harbin,  by  the  acquisition  of  another  homestead,  in  Oklahoma 
Territory,  abandoned  the  land  in  controversy  as  a  homestead,  and  that 
the  injunction  forbidding  its  sale  upon  execution  should  be  dissolved. 
There  is  no  substantial  controversy  upon  this  issue,  since  appellee  him- 
self testifies  that  the  statements  contained  in  his  affidavit  of  applica- 
tion in  Oklahoma  Territory,  to  the  effect  that  he  was  applying  for  the 
land  there  not  for  speculation  but  in  good  faith  for  a  home  for  him- 
self, were  and  are  true.  This  being  the  case,  and  having  followed  the 
application  with  an  actual  settlement  upon,  and  use  of,  the  land  for 
the  purpose  of  a  home,  he  necessarily  abandoned  any  former  homestead. 
He  could  not  have  two  homesteads  at  the  same  time.  From  an  ex- 
amination of  the  whole  testimony,  it  appears  that  he  never,  at  the  time 
he  moved  from  the  land  in  controversy  and  settled  in  Oklahoma  Terri- 


398  Texas  Civil  Appeals  Bbpobts^  Vol.  40.         [October, 

tory,  had  any  fixed  intention  of  returning  save  in  the  contingency  that 
his  father  should  become  dissatisfied  in  the  territory.     And  it  also  ap- 

Eears  that  at  the  date  of  the  levy  his  father  had  not  become  dissatisfied^ 
ut  was  still  living  with  him  on  the  farm  in  the  Territory,  and  his 
dissatisfaction  and  the  appellee's  intention  to  return  were  manifested 
afterward. 

The  case  of  Banm  v.  Williams,  41  S.  W.  Rep.,  840,  is  much  relied 
on  by  appellee  to  sustain  the  judgment  of  the  trial  court.  The  meager 
statement  of  the  facts,  upon  which  the  verdict  and  judgment  in  that 
case  were  based,  clouds  the  real  decision  in  obscurity.  Yet  it  is  clear 
from  reading  the  opinion  that  there  was  in  that  case  a  substantial 
conflict  in  the  testimony  with  respect  to  the  intention  of  Williams,  the 
owner,  upon  the  question  of  abandonment  of  his  homestead,  when  he 
applied  to  purchase  the  State  school  land.  The  conclusion  embraces 
the  finding  that  there  was  suflBcient  evidence  to  show  that  his  afiidavit, 
contained  in  the  application  to  purchase  school  land,  was  untrue.  Here, 
as  we  have  before  shown,  the  affidavit  made  for  the  purpose  of  acquir- 
ing a  new  home  is  expressly-  admitted  to  be  true,  and  the  transaction  in 
the  Territory  has  every  indicia  of  the  acquisition  and  use  of  property 
for  homestead  purposes.  Upon  these  conclusions,  the  judgment  of  the 
District  Court  perpetuating  the  injunction  is  reversed,  and  judgment 
here  rendered  in  favor  of  appellants,  dissolving  the  same. 

Reversed  and  rendered. 


St.  Louis  Southwestern  Railway  Company  v.  J.  H.  Demsey. 

DMided  October  28,  1905. 

1 . — ^Evldenoe — Opinion — Nonexpert. 

The  opinion  of  a  nonexpert  witness,  that  from  what  he  saw  and  observed 
of  plaintiff  his  physical  condition  was  such  that  he  could  not  work,  was  not  ad- 
missible in  the  absence  of  the  facts  upon  which  the  opinion  was  based. 

S. — Same— Physician — ^Declaration. 

A  physician  can  not  testify  as  to  a  declaration  made  to  him  by  plaintiff 
as  to  his  (plaintiff's)  ability  to  hear,  where  the  occasion  of  the  declaration 
was  prepared  by  plaintiff  for  the  sole  purpose  of  furnishing  the  witness,  as  an 
expert,  with  information  on  which  to  base  an  opinion  'favorable  to  plaintiff. 

8. — ^Practice  on  Appeal — ^Bill  of  Sxceptioni. 

The  Appellate  Court  is  not  required  to  look  to  the  statement  of  facts  in 
aid  of  a  bill  of  exceptions. 

4. — ^Hegliflrence — Charge— Personal  Injnry. 

Where  in  a  suit  for  personal  injury  to  a  section  hand  the  pleadings  al- 
leged and  the  evidence  tended  to  show  only  one  act  of  negligence,  on  the  part 
of  a  foreman,  upon  which  defendant  could  be  held  liable,  it  was  error  for  the 
court  to  refuse  a  charge  instructing  that  if  the  foreman  did  not  do  such  act 
alleged,  plaintiff  could  not  recover. 

5. — ^Atinmed  Bilk — Statement  of  Bnle. 

A  servant  does  not  assume  a  risk  arising  from  the  negligence  of  the  master, 
but  does  assume  the  ordinary  risks  incident  to  the  particular  work  he  engaged 
to  do,  and  those  obvious  or  known  to  him,  or  knowledge  of  which  he  must 
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have  acquired  in  the  prosecution  of  the  work,  whether  arising  from  the  nature 
of  the  work  or  the  manner  in  which  it  is  conducted. 

0. — ^Release  of  Damagei — ^Fraud — Charye  Without  BTldenoe. 

Where  defendant  pleaded  a  written  release  of  damages  purporting  to  be 
(Signed  by  the  plaintiff,  by  making  his  mark,  and  plaintiff  testified  that  he  never 
'signed  it  and  never  saw  it  until  the  trial,  the  sole  issue  was  whether  or  not 
'  plaintiff  executed  the  release,  and  it  was  error  to  submit  the  issue  whether 

or  not  the  release  was  procured  by  false  and  fraudulent  representations. 

7. — Same— Effect  of  Keleaie. 

Under  the  evidence  the  court  should  have  given  a  requested  charge  that 
the  release  was  a  bar  to  the  action,  requiring  a  verdict  for  defendant,  unless 
it  was  not  executed  by  plaintiff,  and  that  he  executed  it  if  his  name  was 
signed  thereto  by  another  and  he  made  hSs  mark  by  touching  the  pen  with 
which  the  mark  was  made. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hon. 
K.  L.  Porter. 

E.  B.  Perkins  and  Templeton,  Crosby  £  Dinsmore,  for  appellant. — 
1.  There  was  no  evidence  whatever  showing  or  tending  to  show  that 
any  of  the  agents  of  the  defendant  fraudulently  or  falsely  represented 
to  the  plaintiff  that  the  instrument  he  was  executing  was  something 
other  than  a  release  or  that  any  such  agent  fraudulently  concealed  from 
plaintiff  the  true  nature  of  the  instrument^  or  that  plaintiff^  relying 
upon  any  such  representation,  was  thereby  induced  to  execute  such 
instrument,  and  the  court  erred  in  submitting  any  such  question  to 
the  jury  as  a  basis,  in  whole  or  in  part,  for  a  finding  in  favor  of  the 
plaintiff  on  the  validity  of  the  release.  McCarty  v.  Railway  Company, 
•94  Texas,  298;  Quebe  v.  Railway  Company,  77  S.  W.  Rep.,  442; 
Qnebe  v.  Railway  Company,  82  S.  W.  Rep.,  20. 

TALBOT,  Associate  Justice. — J.  H.  Demsey  brought  this  suit  to 
recover  of  appellant  damages  alleged  to  have  been  sustained  by  him 
on  account  of  the  wreck  of  a  handcar  on  which  he  was  riding  while 
engaged  in  the  employ  of  the  defendant  as  a  section  hand.  It  watf 
alleged  that  the  wreck  was  occasioned  by  reason  of  a  lining  block  fall- 
ing off  the  front  end  of  the  car  while  the  same  was  being  propelled 
along  the  track;  that  the  foreman  of  the  section  crew  caused  the  block 
to  be  put  on  the  front  end  of  the  car  when  it  should  have  been  placed 
on  the  back  end  of  the  car  where,  if  it  fell  off,  it  would  not  wreck  the 
car.  The  defendant  pleaded  the  general  issue,  contributory  negligence, 
assumed  risk,  and  specially  that  the  plaintiff,  for  a  valuable  considera- 
tion, had  released  his  claim  for  damages  on  account  of  the  said  acci- 
dent. The  plaintiff,  by  supplemental  petition,  denied  under  oath  hav- 
ing executed  any  such  release,  and  pleaded  specially  that  if  he  did  exe- 
cute the  same  he  did  so  without  knowing  what  it  was  and  supposing 
it  to  be  something  else,  and  that  he  was  induced  to  do  so  by  reason 
of  fraudulent  representations  made  to  him  by  the  agents  of  the  de- 
fendant. The  case  was  tried  before  a  jury,  and  on  October  22,  1904, 
the  plaintiff  recovered  judgment  for  $1,750.  The  defendant's  motions 
for  new  trial  were  overruled,  and  it  appealed. 

W.  T.  Edgar,  a  witness  of  plaintiff,  was  permitted  to  testify,  over 
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defendant's  objection,  that  from  what  he  saw  and  observed  of  plain- 
tiflE  while  plaintiff  was  working  for  him,  his  physical  condition  was 
such  he  could  not  work  at  that  time.  This  testimony  was  objected  to 
on  the  ground  that  the  same  was  the  opinion  of  a  nonexpert  witness 
concerning  a  matter  about  which  he  was  not  competent  to  speak.  The 
objection  was  well  taken  and  should  have  been  sustained.  The  answer 
was  but  the  conclusion  of  the  witness,  and  he  had  not  qualified  as  an 
expert;  nor  was  it  made  to  appear  that  the  testimony  was  "embraced 
within  any  of  the  exceptions  to  the  rule  which  excludes  mere  opinions 
of  witnesses."  It  is  well  settled  that  "the  facts  upon  which  the  con- 
clusion is  based  must  be  established  to  authorize  the  opinion  of  a  non- 
expert witness."  The  witness  not  being  qualified  to  speak  as  expert, 
and  failing  to  state  the  facts  upon  which  his  conclusion  was  predicated, 
the  testimony  objected  to  was  not  competent.  (Clardy  v.  Callicoate, 
24  Texas,  172;  Railway  Co.  v.  Scott,  1  Texas  Civ.  App.,  1,  20  S.  W. 
Rep.,  725;  Wells,  Fargo  Express  Co.  v.  Boyle,  12  Ct.  Rep.,  164.) 

Appellant's  second  assignment  of  error  complains  of  the  admission, 
over  its  objection,  of  the  testimony  of  Dr.  J.  M.  Wolfe,  that  the 
plaintiff  told  him  he  (plaintiff)  could  not  hear  a  watch  tick  when 
the  same  was  held  more  than  five  or  six  inches  from  his  ear.  The  ob- 
jections urged  to  this  testimony  were  and  are  that  the  same  was 
hearsay  and  self-serving.  The  proposition  propounded  under  this  as- 
assignment  is:  "That  the  mere  declarations  of  the  plaintiff  (as  de- 
tailed by  the  witness),  made  to  an  expert,  on  an  occasion  prepared 
by  himself  for  the  sole  purpose  of  furnishing  the  expert  with  informa- 
tion on  which  to  base  an  opinion  favorable  to  plaintiff,  was  not  ad- 
missible." The  proposition  is  a  correct  statement  of  the  law  (Railway 
Co.  V.  Johnson,  95  Texas,  409),  but  the  bill  of  exceptions  reserved  to 
the  ruling  of  the  court  does  not  show  that  the  declarations  complained 
of  were  made  on  such  an  occasion  and  for  the  purpose  suggested  by  the 
proposition,  and  an  adverse  ruling  to  appellant^s  contention  is  not  pre- 
sented for  review.  The  bill  is  sufficient,  perhaps,  to  show,  and  the 
proposition  admits,  that  the  witness  was  an  expert.  As  such,  his  state- 
ment of  the  declarations  complained  of  was  admissible  unless  made  on 
an  occasion  and  for  the  purpose  indicated  in  the  proposition.  The  bill 
does  not  show  they  were  so  made,  and  hence  it  does  not  appear  that 
the  ruling  of  the  court  below  involved  the  question  of  law  contained 
in  the  proposition.  It  may  be  true,  as  shown  by  the  statement  con- 
tained in  appellant's  brief  under  this  assignment,  that  the  witness  tes- 
tified on  cross-examination  that  his  examination  of  plaintiff  was  made 
with  a  view  of  testifying  on  this  trial,  etc.,  but  this  court  is  not  re- 
quired to  look  to  the  evidence  contained  in  the  statement  of  facts  in 
aid  of  a  bill  of  exceptions.  As  the  case  will  be  reversed  upon  other 
grounds,  it  is  proper  to  say  that  if,  upon  another  trial,  it  should  be 
made  to  appear  that  the  witness,  Dr.  Wolfe,  tested  plaintiff's  hearing 
by  holding  his  watch  a  certain  distance  from  his  ear  and  asking  him 
if  he  heard  it  tick,  and  that  the  "occasion  was  prepared  by  plaintiff 
•  for  the  sole  purpose  of  furnishing  said  witness,  as  an  expert,  with  in- 
formation on  which  to  base  an  opinion  favorable  to  plaintiff,"  such 
testimony  should  be  excluded. 

The  second  paragraph  of  the  court's  charge  is  so  framed,  doubtless 
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through  inadvertence,  that  we  think  it  is  probably  subject  to  appellant's 
criticism;  especially  do  we  regard  it  as  calculated  to  confuse  and  mis- 
lead the  jury.    This  imperfection,  however,  is  not  likely  to  occur  again. 

Error  is  assigned  to  the  refusal  of  the  court  to  give  appellant's 
special  charge  No.  6,  which  is  as  follows:  "If  the  foreman,  Ellis,  did 
not  direct  Jones  to  push  the  lining  block  toward  the  forward  end  of 
the  car,  then  plaintiff  is  not  entitled  to  recover,  and  you  should  return 
a  verdict  for  the  defendant."  This  charge  should  have  been  given.  If, 
as  stated  in  the  requested  charge,  the  section  foreman  did  not  direct 
Jones  to  push  the  lining  block  toward  the  front  end  of  the  car,  then 
we  think  the  evidence  failed  to  show  any  negligent  act,  proximately 
resulting  in  appellee's  injuries,  which  would  render  appellant  liable  in 
damages  on  account  of  such  injuries.  The  evidence  upon  the  point  is 
somewhat  of  a  negative  character,  but  suflBcient,  in  our  opinion,  to 
raise  the  issue  suggested  by  the  charge.  The  weight  to  be  given  to  the 
testimony  is  not  the  question.  If  the  evidence  is  of  such  a  character 
"that  ordinary  minds  may  differ  as  to  the  conclusion  to  be  drawn  from 
it,"  the  court  is  not  authorized  to  withdraw  the  issue  to  which  it  re- 
lates, or  withhold  it  from  the  consideration  of  the  jury.  Without 
intimating  what  weight  should  have  been  given  to  the  testimony,  we 
regard  it  as  sufficient  to  require  the  giving  of  this  special  charge. 

The  issue  of  assumed  risk  on  the  part  of  appellee  was  clearly  raised 
by  the  evidence,  but  not  so  conclusively  established  as  to  authorize  the 
giving  of  appellant's  peremptory  instruction,  directing  a  verdict  for 
appellant,  and  which  is  made  the  basis  of  its  eighth  assignment  of 
error.  Whether  culpable  negligence  on  the  part  of  appellant  resulting 
in  the  injuries  to  appellee  had  been  established  or  whether  appellee  had 
assumed  the  risk  of  the  injuries  received,  were  issues  of  fact  for  the 
determination  of  the  jury.  Nor  are  we  prepared  to  say  the  court  erred 
in  refusing  to  give  appellant's  special  charges  shown  by  assignments 
Nos.  13  and  14.  The  third  paragraph  of  the  court's  main  charge  was 
applicable  to  the  issue  of  assumed  risk,  and  more  specially  applied  the 
law  to  the  particular  facts  of  this  case  than  did  the  special  charges 
refused.  It  is  not  believed,  however,  that  either  of  these  charges  com- 
prehended and  presented  fully  all  the  law  applicable  to  appellant's  de- 
fense plea  of  assumed  risk.  Appellee  did  not  assume,  when  he  entered 
the  service  of  appellant,  the  risk  that  might  arise  from  the  negligence 
of  appellant;  but  he  did  assume  the  ordinary  risks  incident  to  the 
particular  work  he  engaged  to  do,  and  such  risk  of  dangers  which  were 
obvious  or  known  to  him,  or  knowledge  of  which  he  must  have  acquired 
in  the  prosecution  of  such  work,  whether  arising  from  the  nature  of 
the  work  or  the  manner  in  which  it  was  conducted.  Applying  these 
principles  to  the  facts  of  this  case,  if  the  section  foreman  did  not 
direct  the  employe  Jones  to  push  the  lining  block  to  the  front  of  the 
car,  and  if  at  the  time  of  the  wreck  the  tools  furnished  the  section 
crew  by  appellant  were  loaded  upon  said  car  in  the  usual  and  cus- 
tomary way;  or  if  said  block  was  pushed  to  the  front  of  the  car  by 
direction  of  the  section  foreman  and  placed  in  a  position  which  would 
likely  cause  it  to  fall  or  be  thrown  from  the  car  by  the  ordinary  motion 
Vol.  XL.  Civil— 26. 
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of  said  car,  and  appellee  knew  the  position  in  which  said  block  had 
been  placed  and  knew  the  danger,  if  any,  to  which  he  was  exposed  by 
reason  thereof,  or  such  danger  was  obvious  or  must,  in  the  performance 
of  his  work,  have  been  known  to  him,  then  in  either  such  event  he  as- 
sumed the  risks  which  might  arise  from  the  dangerous  situation.  On 
the  other  hand,  if  the  block  was  moved  to  the  front  of  the  car  by  the 
command  of  the  foreman,  and  this  fact  was  not  known  to  appellee, 
or,  if  known  to  him,  the  danger  incident  to  the  position  which  the 
block  then  occupied  was  not  obvious  or  known  to  appellee  and  knowl- 
edge of  such  danger  could  not  be  imputed  to  him,  then  he  did  not 
assume  the  risk  arising  from  the  position  in  which  said  block  had  been 
placed.  The  charge  of  the  court  upon  another  trial,  the  evidence  being 
the  same  as  it  now  appears,  should  embody  substantially  the  views  of 
the  law  as  above  expressed. 

In  the  fourth  paragraph  of  the  court*s  charge  the  jury  were  in- 
structed, among  other  things,  that  if  they  found  that  the  written  re- 
lease of  plaintiff's  damages  on  account  of  the  accident  complained  of, 
ivhich  was  plead  and  offered  in  evidence,  was  by  the  agents  and  serv- 
ants of  defendant  falsely  and  fraudulently  represented  to  plaintiff  to 
be  something  other  than  a  release,  and  that  said  servants  fraudulently 
concealed  from  plaintiff  the  true  nature  of  said  instrument,  and  plain- 
tiff, relying  upon  such  representations,  executed  said  instrument,  to  re- 
turn a  verdict  for  defendant.  This  part  of  the  court's  charge  is  as- 
signed as  error  on  the  ground  that  such  an  issue  was  not  raised  by  the 
evidence.  The  assignment  must  be  sustained.  There  was  no  evidence 
which  would  have  authorized  the  jury  to  find  that  any  agent  or  servant 
of  defendant  made  any  false  or  fraudulent  representations  with  regard 
to  said  release,  or  that  the  true  nature  of  said  instrument  was  con- 
cealed from  plaintiff.  The  submission  of  these  issues  without  any 
evidence  to  support  them  was  highly  calculated  to  have  a  prejudicial 
effect  upon  the  rights  of  appellant  and  constitutes,  under  repeated  de- 
cisions of  the  courts  of  this  State,  reversible  error.  (Andrews  v.  South- 
wick,  20  Texas,  111;  Railway  v.  McCoy,  90  Texas,  264;  Railway  v. 
Rowland,  90  Texas,  365;  Railway  v.  Wisener,  66  Texas,  674;  Wood  v. 
Texas  Cotton  Product  Co.,  13  Texas  Ct.  Rep.,  634.)  The  issue  raised 
by  the  evidence  with  regard  to  the  release  pleaded  by  defendant  was 
whether  or  not -said  release  had  been  executed  by  plaintiff:  The  evi- 
dence shows  that  plaintiff  could  not  read  and  write,  and  that  if  he 
signed  said  release,  the  same  was  done  by  the  making  of  his  mark. 
Plaintiff  testified  that  he  did  not  sign  the  release,  and  never  saw  it 
before  shown  to  him  on  the  trial.  Defendant,  upon  this  issue,  re- 
quested the  following  charge:  "The  release  offered  in  evidence  by  the 
defendant  is  a  complete  bar  to  a  recovery  by  the  plaintiff,  even  if  you 
should  find  that  the  defendant  was  liable  for  the  plaintiff's  injuries, 
unless  you  find  from  the  evidence  that  the  release  was  not  executed  by 
the  plaintiff.  The  release  was  executed  by  the  plaintiff  if  his  name 
was  signed  thereto  by  W.  P.  Rowland  and  he  made  his  mark  by  touch- 
ing the  pen  with  which  the  mark  was  made.  Therefore,  unless  you 
find  that  the  release  was  not  in  fact  executed  by  the  plaintiff,  you 
should  return  a  verdict  for  the  defendant.*'    This  charge  correctly  ap- 


1905.]  MuBPH  V.  McCuLLouGH,  Guardian.  403 


b( 


ilied  the  law  to  the  facts  as  shown  by  the  evidence,  and  should  have 
leen  given. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


LuLA  May  Murph  et  al.  v.  C.  L.  McCullough,  Guardian. 

Decided  October  2B,  1906. 

1. — Continnanoe — ^Defeated  by  Adjnitilon  of  Faoti. 

Where  the  facts  stated  to  be  proved  in  an  application  for  a  continuance 
to  obtain  the  testimony  of  a  witness  are  admitted  by  the  opposite  party,  it  is 
not  error  to  overrule  the  application. 

8. — Onardian  and  Ward — ^Deposit  of  Fnndt  In  Bank — Pliability. 

Where  a  guardian,  in  the  exercise  of  such  due  care  as  an  ordinarily  pru- 
dent person  would  use  with  reference  to  his  own  money,  deposits  the  ward's 
funds  in  a  bank  regarded  by  himself  and  the  public  as  solvent  and  safe,  the 
money  to  remain  there  for  such  time  as  is  reasonably  necessary  for  it  to  be 
invested  under  order  of  court,  and  the  bank  fails,  the  guardian  is  not  liable 
for  the  loss  of  the  money  resulting  therefrom. 

S. — Same — ^Beposit  at  Loan — Order  of  Court  Heoeuary. 

But  if  the  deposit  is  made  under  an  agreement,  in  consideration  of  interest 
to  be  paid,  that  the  money  is  to  remain  in  the  bank  for  a  fixed  time  during 
which  the  guardian  has  not  the  right,  to  withdraw  it,  and  such  agreement  is 
made  without  an  order  of  the  Probate  Court,  the  guardian  and  his  sureties 
are  liable  if  the  money  is  lost  through  a  failure  of  the  bank.  Charge  held 
properly  refused  which  made  no  distinction  between  such  a  deposit  and  one 
merely  for  safe  keeping  until  the  money  should  be  called  for. 

i. — Same — ^Fnnda  Used  for  Ward  Without  Order  of  Court — ^Intorett. 

A  guardian  and  his  sureties  are  liable  for  funds  of  the  ward  used  for  the 
ward's  maintenance  and  support,  where  so  used  without  an  order  of  court,  and 
for  interest  thereon  at  ten  percent  from  the  time  when,  by  reasonable  diligence, 
the  money  could  have  been  loaned  under  order  of  court. 

Appeal  from  the  District  Court  of  Navarro.  Tried  below  before 
Hon.  L.  B.  Cobb. 

TT.  J.  McKie,  for  appellants. — 1.  The  only  duty  imposed  upon  the 
guardian  of  the  estate  of  the  minors,  under  the  laws  of  this  State,  is 
reasonable  care  of  the  estate  and  such  as  a  prudent  man  would  apply 
to  his  own  business  affairs.  Finley  v.  Merriman,  39  Texas,  62;  9 
Encyclopedia  Law,  105,  and  notes ;  Smythe  v.  Lumpkin,  62  Texas,  244 ; 
Beed  v.  Tinunins,  52  Texas,  89. 

2.  Where  it  becomes  necessary  for  the  guardian  of  the  minor's 
estate  to  make  advances  to  the  ward  for  his  or  her  support  and  main- 
tenance and  the  advances  are  reasonable,  considering  the  amount  of 
the  estate,  a  court  of  equity  will  protect  the  guardian  from  liability  by 
reason  of  making  these  payments,  and  that  even  when  the  expenditure 
had  been  made  without  the  order  of  the  Probate  Court. 

A  recovery  against  a  guardian  for  10  percent  interest  is  not  per- 
missible under  the  statute  unless  it  is  shown  to  the  satisfaction  of  the 
court  and  jury  that  the  guardian  could  have  obtained  this  amount  of 
interest  by  an  effort  to  place  the  funds.    Bev.  Stats.,  arts.  2630,  £648; 
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Kendrick  v.  Wheeler,  85  Texas,  247;  Kendriek  v.  Wheeler,  31  Texas, 
243;  Frevbe  v.  Tieraan,  76  Texas,  286;  Young  v.  Gray,  65  Texas, 
102. 

3.  If  the  facts  disclosed  without  controversy  that  the  money  of 
the  wards  was  lost  by  the  failure  of  the  bank  selected  as  a  depository, 
and  this  bank  was  selected  with  ordinary  business  care  and  judgiiient, 
it  was  a  complete  and  valid  defense  in  this  case,  and  the  jury  should 
have  been  so  instructed.  Word  v.  Bledsoe,  32  Texas,  254;  Washing- 
ton V.  Railway,  36  Texas,  738. 

Callicutt  &  Call,  for  appellee. — 1.  The  guardian  is  liable  for  both 
principal  and  the  highest  legal  rate  of  interest  upon  such  principal,  if 
he  fails  to  invest  or  loan  the  wards  money.  Art.  2648,  Batt's  Statutes; 
Smythe  v.  Lumpkin,  62  Texas,  242;  Smith  v.  Dibrell,  31  Texas,  243; 
Jones  V.  Parker,  67  Texas,  82;  Hurst  v.  Marshall,  75  Texas,  454. 

2.  The  statute  requiring  a  guardian  to  loan  his  wards'  money  at 
interest  with  security  to  be  approved  by  the  court,  is  mandatory,  and 
the  guardian  and  his  sureties  are  liable  for  any  loss  of  the  wards' 
money  loaned  without  such  approval,  although  the  loan  was  made  in 
good  faith,  and  the  securtiy  was  good  at  the  time  the  money  was 
loaned.  Hughs  v.  People,  ill  111.,  458;  Gilbert  v.  Guftell,  44  111., 
112;  Easton  v.  Somerville,  111  Iowa,  164,  84  X.  W.  Rep.,  507;  Cun- 
ningham V.  Gooch,  97  N.  C,  186;  Freedraan  v.  Vallie,  75  S.  W. 
Rep.,  322;  Mclntyre  v.  People,   103   111.,  146,  178. 

3.  The  guardian  of  the  minors'  estate  is  not  entitled  to  credit  for 
expenditures,  and  the  maintenance  of  his  wards  out  of  the  corpus  of 
the  estate,  and  the  guardian  and  sureties  on  her  bond  can  not  be 
credited  for  any  expenditures  by  the  guardian  not  made  under  proper 
order  of  the  Probate  Court,  duly  entered  upon  the  minutes  of  the 
court.  Allen  v.  Stovall,  84  Texas,  631;  Blackwood  v.  Blackwood,  92 
Texas,  478;  DeCordova  v.  Rogers,  75  S.  W.  Rep.,  16;  Preedman  v. 
Vallie,  75  S.  W.  Rep.,  322 ;  Logan  v.  Gay,  87  S.  W.  Rep.,  852 ;  Jones 
V.  Parker,  67  Texas,  82;  Smythe  v.  Lumpkin,  62  Texas,  242;  Rev. 
Stats.,  art.  2630. 

RAINEY,  Chief  Justice. — This  suit  was  instituted  by  C.  L,  Mc- 
CoUough  as  guardian  of  Lulu  May,  Irvine  and  George  McCullough, 
minors,  against  Lulu  May  Murph  and  husband,  and  the  United  States 
Fidelity  Company  of  Baltimore,  Maryland,  for  the  sum  of  $3,000, 
alleged  to  have  been  received  by  the  said  Lula  May  Murph  as  former 
guardian  of  said  minors,  the  said  company  being  surety  on  her 
guardian's  bond.  Lula  May  Murph  made  no  defense.  The  said 
company  answered  that  $500  had  been  used  in  the  maintenance  and 
education  of  said  minors  and  the  remainder,  $2,500,  had  been  lost  by 
the  failure  of  the  bank  at  Frost,  Texas.  That  said  $2,500  had  been 
deposited  in  said  bank  by  Mrs.  Murph,  the  guardian,  and  in  so  doing 
she  used  proper  care  and  was  not  guilty  of  any  neglect  or  wrong,  the 
said  bank  being  regarded  as  perfectly  solvent.  A  trial  resulted  in  a 
verdict  and  judgment  for  plaintiff,  and  the  defendant  company  ap- 
peals. 

The  first  assignment  of  error  complains  of  the  action  of  the  court 
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in  refusing  to  grant  appellant  a  continuance  on  account  of  the  absence 
of  witnesses  named,  and  especially  on  account  of  the  absence  of  one 
Fleming,  his  testimony  being  alleged  to  be  material  to  the  issue  in- 
volred.  The  presence  of  the  witness,  Fleming,  was  desired  to  prove 
that  Bod  Oliver,  the  principal  owner  of  the  bank,  conducted  a  ^Uarge 
number  of  banks  in  Texas  up  to  the  time  of  his  failure  in  August, 
1903 ;  that  he  was  regarded  up  to  that  time  by  said  witness  and  by  the 
general  public  as  a  man  of  large  means  and  large  credit  and  entitled 
to  the  confidence  of  the  public  as  a  banker,  and  that  he  had  been  in 
the  banking  business  for  a  number  of  years,  and  that  it  is  a  most 
usual  thing  as  a  custom  among  bankers  and  among  the  best  banks 
in  the  country  to  allow  depositors  interest  on  funds  deposited,  even 
when  the  same  is  subject  to  check,  and  that  a  greater  amount  of  in- 
terest is  usually  allowed  when  it  is  coupled  with  an  agreement  that  if 
the  customer  allows  the  money  to  remain  on  deposit  for  a  great  length 
of  time,  for  instance,  four  of  six  months,  that  he  shall  have  a  higher 
rate  of  interest,  but  if  funds  are  withdrawn  before  that  time  he  or 
they  shall  forfeit  the  interest  claimed/'  PlaintiflPs  attorney  made  th^ 
following  admission:  *^t  is  admitted  that  Rod  Oliver,  proprietor  of 
the  Bank  of  Frost,  was  regarded  and  generally  understood  to  be  solvent 
and  wealthy  up  to  the  failure  of  the  Frost  Bank,  and  that  it  was 
customary  for  oanks  to  allow  interest  on  deposits,'^  etc.  Where  the 
facts  stated  to  be  proved  in  the  application  for  continuance  are  ad- 
mitted by  the  opposite  party,  it  is  not  error  to  overrule  the  application. 
(Page  V,  Armin,  29  Texas,  73.) 

Complaint  is  made  that  the  verdict  and  judgment  are  contrary  to  the 
law  and  evidence.  There  is  some  conflict  in  the  evidence,  but  the 
evidence  favorable  to  plaintiff's  theory  of  the  case  is  sufficient  to 
warrant  a  finding  by  the  jury  in  plaintiff's  favor.  Mrs.  Murph  is  the 
mother  of  the  minor  children,  Lula  May,  Irvine  and  George  Mc- 
Cullough,  by  a  former  husband.  After  the  death  of  her  first  husband 
(McCxdlough)  she  was  appointed  guardian  of  said  minors,  and  as  such 
collected  $3,000  due  said  minors  on  an  insurance  policy  left  by  her 
said  husband.  This  money  was  collected  through  the  Bank  of  Frost 
in  the  fall  of  1902,  and  the  money  was  allowed  to  remain  on  deposit 
in  said  bank  until  March  1,  1903,  on  which  date,  and  without  an 
order  of  the  Probate  Court,  it  was  agreed  between  her  and  the  officers 
of  said  bank  that  $2,500  of  said  money,  she  having  expended  $500 
for  the  support  of  herself  and  children  and  for  their  education,  should 
remain  on  deposit  in  said  bank  for  the  period  of  six  months,  she  to 
receive  interest  at  the  rate  of  six  percent  per  annum,  and  she  daring 
that  time  having  no  right  to  withdraw  the  same.  The  bank  failed 
in  August,  1903.  Appellant  contends  that  the  evidence  shows  that 
the  money  was  left  with  the  bank  with  the  understanding  that  if  it 
remained  six  months  it  was  to  draw  six  percent  interest  per  annum, 
but  if  withdrawn  before  that  time  no  interest  would  be  paid,  and 
Mrs.  Murph  under  the  agreement  could  have  withdrawn  it  at  any  time, 
and  that  said  money  was  so  left  to  await  a  pending  investment  in 
land.  If  the  contention  of  appellant  was  correct,  it  having  been 
shown  that  the  Bank  of  Frost  was  regarded  by  the  public  as  perfectly 
solvent,  then  appellant  was  entitled  to  a  verdict,  but  the  jury  did  not 
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believe  this  contention  and  we  do  not  feel  authorized  under  the  evi- 
dence to  reverse  their  finding. 

A  guardian  in  handling  the  funds  of  the  ward  is  held  to  the  use  of 
such  care  as  an  ordinarily  prudent  person  would  use  in  the  handling 
of  his  own  funds^  and  if  in  the  use  of  such  care  he  deposits  for  safe 
keeping  the  funds  of  the  ward  in  a  bank  which  is  regarded  by  the 
public  as  solvent  and  safe,  and  the  contrary  is  not  known  to  him^  the 
money  to  there  remain  for  such  time  as  is  reasonably  necessary  for 
same  to  be  invested  under  order  of  the  court,  and  the  money  is  lost  by 
the  failure  of  the  bank,  the  guardian  would  not  be  liable  therefor. 
But  where  the  guardian  makes  a  deposit  and  agrees  that  it  shall 
remain  for  a  fixed  period  of  time,  and  thereby  loses  the  right  to  with- 
draw said  fund  during  that  time,  and  the  agreement  is  made  without 
due  order  of  the  Probate  Court  permitting  the  same,  and  the  bank 
should  fail  and  the  money  is  lost  thereby,  the  guardian  and  bondsmen 
become  liable  to  the  wards  of  such  funds. 

Complaint  is  made  of  the  court's  action  in  refusing  to  give  the  fol- 
lowing requested  charge,  viz :  "At  the  request  of  the  defendant  you  are 
instructed  that  the  guardian,  Mrs.  McCuUough,  had  a  right  under 
the  law  to  select  some  bank  regarded  as  a  good  and  solvent  bank 
within  which  to  deposit  her  ward's  funds,  and  take  interest  from 
such  bank  pending  her  effort  to  invest  said  money,  and  if  under  such 
circumstances  the  money  was  lost,  defendant  would  not  be  liable." 
This  is  in  effect  a  peremptory  charge  to  find  for  defendant  if  the  jury 
should  find  that  the  money  was  a  deposit  and  not  a  loan,  and  we  think 
properly  refused.  The  court  correctly  instructed  the  jury  in  effect  that 
if  the  money  was  left  in  the  bank  as  a  deposit  and  in  leaving  it  the 
guardian  exercised  the  care  and  management  of  the  money  that  a 
prudent  man  would  have  exercised  in  regard  thereto,  the  guardian 
would  not  be  liable. 

The  evidence  shows  that  the  money  was  collected  the  latter  part  of 
November,  1902,  and  remained  in  the  bank  until  some  time  in  August, 
1903,  a  period  of  about  nine  months,  and  although  she  may  have  left 
it  there  for  investment  at  some  future  date,  it  was  a  question  for  the 
jury  whether  or  not  her  action  was  prudent  in  the  management  of 
such  funds. 

The  law  is  jealous  in  the  protection  of  the  estates  of  minors,  and 
many  regulations  are  prescribed  for  the  government  of  guardians  in 
the  management  of  such  estates,  and  where  money  in  the  hands  of  a 
guardian  is  not  forthcoming  he  must  show  good  legal  reasons  for  not 
producing  same  when  legally  called  upon  so  to  do.  The  evidence 
showing  that  Mrs.  Murph  had  used  $500  of  said  fund  without  per- 
mission of  the  court,  though  used  for  the  maintenance  and  support 
of  her  wards,  she  and  the  surety  on  her  bond  are  liable  for  said 
amount.  (Blackwood  v.  Blackwood,  92  Texas,  478;  Allen  v.  Stovall, 
94  Texas,  618.) 

Mrs.  Murph  having  failed  to  properly  handle  the  funds  of  said 
wards,  it  was  not  error  for  the  court  to  instruct  the  jury  that  if  they 
found  that  she  could  have  loaned  the  fund  so  expended,  under  order 
of  the  court,  by  the  use  of  reasonable  diligence  to  add  interest  at  ten 
percent  from  the  time  the  money  could  have  been  so  loaned. 
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The  remarks  of  counsel  complained  of  are  not  sufficient  to  cause 
a  reversal.  The  court  admonished  counsel  that  the  remarks  were  im- 
proper,  whereupon  counsel  ceased  his  remarks  along  that  line  and 
withdrew  same.    No  special  charge  was  asked  to  disregard  same. 

Various  objections  are  urged  to  the  charge  of  the  court,  and  to  the 
action  of  the  court  in  refusing  to  give  special  charges  requested.  None 
of  these  objections,  in  our  opinion,  are  well  founded.  The  court's 
charge  clearly  presented  the  issues  raised  by  the  evidence,  and  the 
spcial  charges  refused,  where  applicable,  were  sufficiently  covered  hj 
th^  main  charge. 

The  evidence  shows  a  mismanagement  of  said  estate  by  the  guardian 
for  which  she  and  the  surety  on  her  bond  are  liable,  and  finding  no 
material  error  in  the  judgment  it  is  affirmed. 

Affirmed* 

Writ  of  error  refuaed. 


B.  W.  QuYBR  v.  H.  J.  Snow  bt  al. 

Decided  October  28,  1905. 

1. — ^Praotloe  on  Appeal — Statement  of  Pacta  Wanting. 

ABsignments  of  error  relating  to  errors  in  the  charge,  the  refnaal  to  give 
special  charges,  and  that  the  verdict  is  contrary  to  the  evidence,  can  not  be 
considered  in  the  absence  of  a  statement  of  the  facta. 

2. — Statement  of  Facts — ^Viling. 

The  filing  of  the  statement  of  facts,  whether  done  by  the  party  appealing 
in  person  or  by  the  judge,  is  done  for  the  former,  and  the  failure  is  appePant's 
where  the  filing,  though  made  by  the  judge,  is  not  made  in  time. 

8. — Same — Striking  ont  Statement — ^Aoqniesoence. 

Where  appellant  did  not  object  at  the  time  to  a  motion  to  strike  out  the 
statement  of  facts,  but,  on  the  theory  that  the  delaj  in  filing  was  the  fault  of 
the  judge  and  would  require  a  reversal,  insisted  that  the  motion  should  prevail, 
he  was  not  in  a  position  to  afterwards,  at  the  hearing  on  the  merits,  ask  a 
reversal  on  the  ground  that  he  was  deprived  of  a  statement  of  facts. 

4. — Same — ^Want  of  Diligence  in  Tiling. 

Where  plaintiff  in  error  did  not,  until  a  month  after  the  overruling  of  his 
motion  for  new  trial  and  until  the  day  before  the  expiration  of  the  twenty 
days  after  the  end  of  the  term,  allowed  for  filing,  leave  his  proposed  statement 
with  the  judge,  there  was  a  failure  to  use  legal  diligence  to  secure  the  filing 
of  the  statement  of  facts  in  time,  it  appearing  that  nothing  whatever  was  done 
by  him  toward  making  up  the  statement  until  a  very  few  days  before  the  ex- 
piration of  the  time. 

5. — Same — Presumption — ^Action  of  Judge. 

There  being  nothing  to  show  that  the  judge  could  have  prepared  the 
statement  earlier  than  he  did,  the  presumption  must  be  indulged  that  he  did 
his  duty  and  prepared  and  filed  the  statement  as  soon  as  he  could  do  so. 

6. — Practice  on  Appeal — Setting  Aside  Submission. 

Appellant's  motion  to  set  aside  the  submission  of  the  cause  and  permit 
him  to  file  additional  affidavits  in  relation  to  the  action  of  the  trial  judge  in 
failing  to  file  the  statement  of  facts  in  time,  will  not  be  sustained  where  the 
statement  of  facts  was  stricken  out  April  1,  and  the  cause  was,  upon  notice 
for  two  weeks,  submitted  October  21,  and  no  reason  or  excuse  is  shown  why  such  ' 
additional  affidavits  were  not  filed  during  that  interval. 
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Errpr  from  the  District  Court  of  Kaufman.  Tried  below  before 
Hon.  J.  E.  Dillard. 

Lee  R,  Stroud,  for  plaintifiE  in  error. 

Ed,  R,  Bumpus  and  J.  W.  Terry,  for  defendants  in  error. 

EAINEY,  Chief  Justice. — Plaintiff  in  error  sued  H.  J.  Snow,  W. 
H.  Jack,  P.  G.  Bacon  and  J.  T.  Miller,  defendants  in  error,  to  re- 
cover damages  and  to  quiet  in  him  the  title  of  one  hundred  acres  .of 
land.  The  petition  alleged  that  plaintiflE  in  error  and  all  the  defend- 
ants in  error,  except  Miller,  executed  a  note  to  the  bank  in  Kaufman, 
Snow  and  Ba<;on  being  sureties  only,  and  to  secure  them  Guyer  gave 
a  deed  of  trust  on  one  hundred  acres  of  land.  That  said  defendants 
in  error,  conspiring  to  ruin  his  credit  and  deprive  him  of  said  land, 
failed  to  pay  the  rents  and  revenues  derived  from  said  land  on  said 
note,  but  appropriated  same  to  their  own  use,  etc.,  and  failed  to  pay  off 
and  discharge  said  note;  that  it  became  pressing  and  he  had  to  borrow 
money  from  said  Miller,  etc.;  that  said  land  was  sold  under  said  deed 
of  trust  and  bid  in  by  said  Miller,  etc.  Various  and  sundry  transac- 
tions are  alleged  showing  defendants  in  error^s  object  to  defraud  him, 
etc.     Defendants  in  error  won  below,  and  plaintiff  in  error  appeals. 

All  of  the  assignments  of  error,  except  No.  15,  relate  to  errors  in  the 
charge  of  the  court,  the  refusal  to  give  special  charges,  and  that  the 
verdict  and  judgment  are  contrary  to  and  not  supported  by  the  evi- 
dence. These  assignments  can  not  be  considered  by  this  court  because 
at  the  last  term  of  this  court  the  statement  of  facts  was  stricken  from 
the  record,  being  filed  after  the  time  prescribed  by  law,  hence  there  is 
no  statement  of  facts  to  look  to  in  determining  the  merits  of  said 
assignments  of  error. 

The  exceptional  assignment.  No.  15,  is  as  follows:  "The  plaintiff 
in  the  court  below,  who  is  plaintiff  in  error  herein,  has  been,  without 
fault  on  his  part,  deprived  of  a  statement  of  facts  herein  after  the 
time  allowed  by  law,  and  the  courf  s  order  is  not  a  correct  statement 
of  the  facts,  and  said  Guyer,  plaintiff  in  error,  shows  that  he  prepared 
a  proper  statement  of  facts  and  in  due,  reasonable  time  tendered  it  to 
the  counsel  for  the  defendants  in  error,  who  declined  to  agree,  and 
then  in  due  time  tendered  it  to  the  court,  that  is  to  the  trial  judge, 
and  left  it  with  him  with  a  request  that  he  certify  to  it  and  allow  it 
and  file  it  or  return  it  to  him  to  be  filed,  and  the  judge  neither 
certified  to  it  nor  allowed  it  nor  filed  it  nor  returned  it,  nor  made  out 
any  statement  of  facts  within  the  time  allowed  by  law,  nor  filed  any 
within  such  time,  and  defendants  in  error  and  their  counsel  failed 
to  furnish  said  judge  with  any  statement  of  facts  prepared  by  them.*' 

The  proposition  submitted  under  this  assignment  is,  *^Vhere  plain- 
tiff in  error  uses  due  diligence  according  to  the  terms  of  the  law  and 
the  statute  to  obtain  a  statement  of  the  facts  proven  on  the  trial  of 
the  cause,  and  is  deprived  of  a  statement  of  the  facts,  the  cause  will 
be  reversed  for  that  reason,  if  it  be  so  made  to  appear  satisfactorily 
by  evidence  offered  to  the  Appellate  Court.'*  This  proposition  is 
correct,  but  we  do  not'  think  plaintiff  in  error  is  in  an  attitude  to 
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take  advantage  of  it,  if  the  facts  warranted  it  in  this  ca«e.  On  April 
1,  1905,  this  court  sustained  a  motion  of  defendants  in  error  to  strike 
oiit  the  statement  of  facts  because  filed  too  late.  PlaintiflF  in  error 
made  no  resistance  to  said  motion,  nor  has  he  since  asked  a  rehear- 
ing on  said  ruling,  but  on  the  other  hand,  insists  that  the  court's 
action  on  the  motion  was  correct.  In  his  motion,  filed  October  21, 
1905,  to  set  aside  the  submission  of  the  case  he  cites  additional 
authorities  to  support  his  contention  made  in  oral  argument  to  this 
court  to  the  effect  that  a  statement  of  facts  prepared  by  the  judge  as  in 
this  case  was  not  the  plaintiff  in  error's  statement  of  facts,  but  that 
of  the  court  for  which  the  plaintiff  in  error  would  not  be  held  re- 
sponsible, when  filed  too  late,  and  for  that  reason  the  action  of  this 
court  was  right,  and  plaintiff's  only  remedy  was  a  reversal  for  the 
fault  of  the  judge.  For  the  position  that  plaintiff  in  error  was  in  no 
way  responsible  for  the  statement  of  facts  filed  by  the  judge,  he  cited 
Preston  v.  Hilbum,  32  S.  W.  Rep.,  702.  This  case  has  been  overruled, 
or  rather  a  contrary  doctrine  has  been  held  by  our  Supreme  Court  in 
the  case  of  Anderson  v.  Walker,  95  Texas,  596,  wherein  it  is  said, 
"The  filing,  whether  done  by  the  party  appealing,  in  person,  or  by  the 
judge,  is  done  for  the  former.  He  must  make  up  his  record,  and  when 
he  submits  to  the  judge  his  statement  it  is  for  the  purpose  of  getting 
the  approval  and  filing  of  it,  or  of  one  to  be  prepared  and  filed  by 
the  judge.  In  either  case  he  is  the  party  'filing  or  tendering'  the 
statement,  when  he  seeks  to  have  it  considered  by  the  Appellate  Court. 
It  is  also  Tiis  failure'  to  file  within  the  time  allowed  which  he  is  to 
excuse,  and  not  the  failure  of  the  judge."  So  when  the  motion  to 
strike  out  the  statement  of  facts  was  filed  it  was  plaintiff  in  error's 
duty  to  then  show  his  diligence  in  procuring  the  filing  of  the  state- 
ment, and  he  should  not  now  be  heard  to  assert  that  it  was  not  his 
statement,  but  that  of  the  court,  and  for  which  he  is  not  responsible. 
But  aside  from  this,  plaintiff  in  error,  in  our  opinion,  does  not 
relieve  himself  of  the  want  of  diligence  in  procuring  a  statement  of 
facts.  The  record  shows  that  the  motion  for  new  trial  was  overruled 
on  June  27,  the  court  allowing  20  days  after  adjournment  of  court  to 
file  statement,  etc.  Court  adjourned  July  8,  and  by  plaintiff  in  error's 
aflSdavit  filed  in  support  of  his  fifteenth  assignment  of  error  he  claims 
that  defendant  in  error's  attorneys  would  not  agree  to  a  statement,  and 
that  he  prepared  one  and  delivered  it  to  the  judge  on  July  26,  the  28th 
being  the  last  day  for  filing.  In  a  motion  to  strike  out,  the  attorneys 
for  Snow,  Bacon  and  Jack,  in  an  aflSdavit  filed  March  31,  1905,  swear 
that  plaintiff  in  error  never  tried  to  get  them  to  agree  to  a  statement 
of  facts.  The  attorney  for  Miller,  Ed.  R.  Bumpas,  swears  that  on  the 
27th  day  of  July  plaintiff  in  error  came  to  Terrell  and  requested  him 
to  agree  to  a  statement  and  he  made  every  effort  and  did  everything 
reasonable  to  try  to  agree  on  a  statement,  but  failed.  That  on  July 
29,  he  went  to  Kaufman  and  met  Judge  J.  E.  Dillard,  who  stated  to 
him  that  on  July  28,  1904,  plaintiff  in  error  came  to  his  residence  and 
left  some  papers  that  he  thought  were  in  reference  to  the  above  case; 
thereupon,  after  discussing  the  matter,  he  sent  for  plaintiff  in  error, 
who  after  request  of  him,  procured  the  stenographic  report  and  after 
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looking  it  over  the  court  attached  his  certificate  to  same^  being  on  the 
2l8t  day  after  court  adjourned. 

It  seems  to  us  from  plaintiff  in  error's  statement  that  he  failed  to 
use'  legal  diligence  to  secure  the  filing  of  the  statement  of  facts  in 
time,  and  to  such  failure  is  due  the  absence  of  a  statement  of  facts 
from  the  record.  From  June  27,  the  time  his  motion  for  new  trial 
was  overruled,  until  July  22,  nothing  whatever  was  done  by  him 
toward  making  up  a  statement  of  facts.  He  contented  himself  with 
calling  on  the  stenographer  for  his  notes,  and  after  receiving  said  notes 
he  waited  until  July  26,  as  he  says,  and  July  28,  as  Bumpas  says,, 
before  leaving  his  statement  with  the  judge.  There  is  nothing  showing 
that  the  judge  had  time  to  prepare  the  statement  in  time,  in  the 
absence  of  which  the  presumption  must  be  indulged  that  the  judge 
did  his  duty  and  prepared  and  filed  the  statement  as  soon  as  he  could. 

On  October  21,  1905,  after  the  submission  of  this  cause,  plaintiff  in 
error,  by  counsel,  presented  a  motion  to  set  aside  said  submission  and 
permit  him  to  file  additional  afiidavits  in  support  of  this  assignment 
of  error.  This  motion  was  overruled,  because  coming  too  late.  Plain- 
tiff in  error's  brief  was  filed  March  13,  1905;  the  statement  of  facts 
was  stricken  out  April  1,  1905.  This  cause  was  set  down  for  sub- 
mission on  the  21st  of  October,  which  he  had  notice  of  for  about  two 
weeks  prior  thereto,  and  there  is  no  reason  or  excuse  shown. why  such 
additional  affidavits  were  not  filed  during  that  interval. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


NOVEMBER,  1906. 


G.  D.  Tarlton  v.  W.  D.  Obr  et  al. 

Decided  November  1,  1905. 

1. — Surety— Satiifaction  to  by  PrinclpaL 

Evidence  considered  and  held  to  sustain  finding  that  a  surety,  who  had 
paid  off  and  taken  an  assignment  of  a  judgment  against  himself  and  his  prin- 
cipal, had  received  satisfaction  for  such  payment  from  the  principal  m  a 
conveyance  of  school  land  purchased  by  the  latter  from  the  State,  though  such 
tleed  was  made  before  the  judgment  was  recovered  and  after  the  g^^ntor's  pur- 
chase had  been  forfeited  by  the  State  for  nonpayment  of  installments  of  pur- 
chase money. 

8. — ^Depoiitions — Taking  In  Oiftce  of  Attorney. 

It  was  proper  to  refuse  to  quash  a  deposilion,  though  the  witness  wrote 
out  his  answers  in  the  office  of  the  attorneys  for  the  party  offering  it  in  evi- 
dence and  had  them  after^-ards  attested  by  a  notary  not  present  when  they 
were  written,  where,  the  witness  being  about  to  leave  the  country,  no  notary 
could  be  obtained -^to  take  them  down  and  the  witness  dictated  his  answers  to 
the  stenographer  for  the  attorneys,  who  were  not  present  and  did  not  assist 
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or  suggest  answers,  and  the  questions  and  answers  were  read  over  by  the  notary 
and  witness  before  being  sworn  to. 

8. — Prinoipal  and  Surety — Judgment — ^Payment. 

A  surety  contracting  and  sued  as  principal,  who  does  not  plead  his  surety- 
ship, has  no  remedy  on  the  judgment  after  satisfying  it,  and  can  not  maintain 
suit  thereafter  to  revive  the  judgment  and  establish  his  suretyship  therein. 
His  remedy  is  by  an  action  against  the  principal  in  the  nature  of  assumpsit. 

i. — Same — ^Auignment  , 

The  assignment  of  a  satisfied  judgment  to  the  defendant  who  extinguishes 
it  gives  him  no  right  to  enforce  it  against  his  codefendant. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
Hon.  Nelson  Phillips. 

Wear,  Morrow  and  Smiihdeal,  for  appellant. — It  appearing  that  the 
judgment  sued  on  was  rendered  against  Orr,  Rose  and  Cox  on  the 
11th  day  of  April,  1895,  and  that  on  the  15th  day  of  January,  1895, 
several  months  before  said  judgment  was  rendered,  W.  D.  Orr  made  a 
quitclaim  deed  to  A.  T.  Rose  for  certain  land,  the  court  erred  in 
concluding  as  a  fact  that  said  deed  was  given  to  satisfy  said  judgment. 

It  appearing  that  at  the  time  the  deed  was  made  Orr  represented  to 
Rose  that  he  had  kept  up  his  payment  on  the  land  described  in  said 
deed,  and  had  proved  up  his  occupancy  for  three  years  thereon,  and 
Rose  did  not  know  that  said  land  had  been  forfeited  for  nonpayment, 
the  court  erred  in  concluding  as  a  fact  that  said  deed  was  made  in 
satisfaction  of  said  judgment. 

The  court  erred  in  refusing  to  suppress  the  deposition  of  C.  C. 
Hunton.  Rice  v.  Word,  93  Texas,  532;  Testard  v.  Butler,  20  Texas 
Civ.  App.,  106. 

The  court  erred  in  holding  that  by  said  payment  the  judgment  was 
satisfied,  and  that  the  plaintiff  was  not  entitled  to  said  relief.  Rev. 
Stats.,  art.  3815;  Rev.  Stats.,  art.  3813;  Ernest  v.  Anheuser,  26  S. 
W.  Rep.,  457;  Bank  v.  Skidmoife,  30  S.  W.  Rep.,  565;  Hudson  v. 
Morris,  55  Texas,  395. 

Spell  &  Phillips,  for  appellee. — The  court  did  not  err  in  refusing  to 
suppress  the  deposition  of  C.  C.  Hunton.  Schunior  v.  Russell,  83 
Texas,  90. 

The  court  did  not  err  in  holding  that  the  payment  of  the  judgment 
by  Rose  was  a  complete  satisfaction  of  said  judgment,  because  the  issue 
of  suretyship  on  the  part  of  Rose  and  Cox  was  never  raised  by  the 
pleadings  of  either  party  to  the  suit,  and  the  question  of  suretyship 
was  not  adjudicated.  The  judgment  is  a  straight  judgment  against 
Orr,  Rose  and  Cox,  as  joint  obligors,  and  the  payment  of  said  judg- 
ment by  any  one  of  the  said  obligors  was  full  and  complete  satisfaction 
of  same.  National  Bank  v.  Daugherty,  81  Texas,  301 ;  Faires  v.  Cock- 
rill,  31  S.  W.  Rep.,  191;  Huggins  v.  AVhite,  27  8.  W.  Rep.,  1066; 
Mullaly  V.  Springer  Lithographing  Co.,  29  S.  W.  Rep.,  168;  Wiley  v. 
Pinson,  Exec.,  23  Texas,  488;  Holliman  v.  Rogers,  6  Texas,  97;  Delle- 
shaw  V.  Eddelen,  72  S.  W.  Rep.,  413. 

It  is  necessary  in  order  for  a  surety  to  obtain  the  benefit  of  articles 
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3815  and  3813,  Revised  Civil  Statutes,  to  raise  the -question  of  surety- 
ship by  appropriate  pleading  and  to  have  same  adjudicated  like  any 
other  fact  in  issue.  Wiley  v.  Pinson,  23  Texas,  488 ;  Lockhart  v.  Qibbs, 
2  Texas  Unreported  Cases,  293 ;  National  Bank  v.  Daugherty,  81  Texas, 
306. 

The  question  of  suretyship  could  not  be  established  in  the  manner 
attempted  by  the  appellant  in  this  case.  If  the  judgment  upon  which 
appellant  declares  was  erroneous  or  incorrect  in  any  particular,  same 
should  have  been  amended,  as  provided  in  article  1356,  Revised  Civil 
Statutes,  and  not  in  a  proceeding  of  the  kind  instituted  by  appellant. 

Rose's  remedy  against  his  cosureties  is  on  the  implied  assumpsit  and 
not  on  the  judgment,  which  had  been  in  all  respects  extinguished  and 
abrogated  by  payment,  and  limitation  has  long  since  become  a  com- 
plete bar  to  appellant's  cause  of  action.  Art.  1356,  Revised  Civil  Stat- 
utes; Mansel  v.  Cassells,  93  Texas,  414;  Missouri  Pac.  Ry.  Co.  v. 
Haynes,  82  Texas,  456 ;  Hinzie  v.  Kemper,  82  Texas,  621 ;  Thorp  v. 
Gordon,  43  S.  W.  Rep.,  322;  Wilson  v.  Smith,  43  S.  W.  Rep., 
1086;  Eck  v.  Warner,  60  S.  W.  Rep.,  799;  Meyers  Bros.  Drug  Co. 
V.  Coulter,  46  S.  W.  Rep.,  648;  Segal  v.  Armistead,  62  S.  W.  Rep., 
1073;  McLean  v.  San  Antonio  Nat.  Bank,  68  S.  W.  Rep.,  63. 

EIDSOX,  Associate  Justice. — This  suit  was  brought  by  the  ap- 
pellant against  W.  D.  Orr  and  John  P.  Cox  for  the  purpose  of  re- 
viving a  judgment  rendered  in  April,  1895,  in  favor  of  J.  B.  Jones 
and  against  W.  D.  Orr,  John  P.  Cox  and  A.  T.  Rose,  and  to  establish 
the  fact  of  the  suretyship  of  John  P.  Cox  and  A.  T.  Rose  on  the  debt 
on  which  said  judgment  was  based;  A.  T.  Rose  having  in  1896  paid 
off  said  judgment  to  the  said  Jones,  and  at  the  time  of  such  payment, 
obtained  a  written  assignment  of  the  judgment  from  the  said  Jones, 
and  thereafter  transferred  his  rights  to  said  judgment  to  the  appellant. 
A  trial  before  the  court  without  a  jury  resulted  in  a  judgment  for 
appellees. 

Appellant's  first  assignment  of  error  complains  of  the  action  of  the 
court  below  in  finding  as  a  fact  that  the  deed  made  by  Orr  to  Rose 
was  made  in  satisfaction  of  the  debt  accruing  by  reason  of  the  pay- 
ment of  said  judgment  by  Rose.  Appellant's  contention  is  that  the 
undisputed  evidence  shows  that  the  judgment  in  favor  of  Jones  and 
against  Orr,  Rose  and  Cox  was  rendered  on  the  11th  day  of  April, 
1895,  and  that  on  the  15th  day  of  January,  1895,  Orr  made  a  quit- 
claim deed  to  Rose  for  certain  land,  and  that  on  account  of  the  deed 
being  made  prior  to  the  rendition  of  the  judgment,  the  court  was  not 
authorized  in  finding  that  it  was  made  in  satisfaction  of  the  debt 
accruing  to  Rose  against  Orr,  by  reason  of  his,  the  said  Rose,  paying 
off  said  judgment.  The  evidence  shows  that  the  deed  was  made  by 
Orr  to  Rose  prior  to  the  rendition  of  said  judgment;  but  it  also  ap- 
pears from  the  testimony  of  Orr  that  the  suit  was  brought  prior  to  the 
making  of  said  deed,  and  that  he  knew  at  the  time  that  a  judgment 
would  be  rendered  against  him,  and  that  he  would  be  unable  to  pay 
off  same,  and  that  on  this  account  he  wrote  to  Rose,  offering  to  make 
him  a  deed  to  certain  land  in  Deaf  Smith  County,  in  consideration 
that  he,  Rose,  would  pay  off  the  judgment  when  it  was  procured  against 


1905.]  Tablton  v.  Orr.  413 

him,  and  that  Rose  replied  to  him  by  letter  that  he  would  accept  the 
deed  for  that  purpose,  and  that  he,  Orr,  made  the  deed  and  sent  it 
by  mail  to  Rose.  It  was  also  shown  by  other  testimony  in  the  record 
that  Rose  asserted  ownership  and  control  over  the  land  after  the  deed 
was  made,  and  that  he  made  statements  tending  to  show  that  he  had 
received  the  deed  in  satisfaction  of  the  amount  he  had  paid  on  the 
judgment.  We  are  of  the  opinion  that  this  testimony  was  sufficient 
to  justify  the  finding  of  the  court;,  complained  of. 

Appellant^s  second  assignment  of  error  also  complains  of  said  find- 
ing of  the  court  upon  the  ground  that  it  was  not  supported  by  the 
evidence,  because  at  the  time  said  deed  was  made  by  Orr  to  Rose,  the 
former  represented  to  the  latter  that  he  had  kept  up  his  payments  on 
the  land  described  in  said  deed,  and  had  proved  up  his  occupancy  for 
three  years  thereon,  and  that  at  the  time  of  said  conveyance.  Rose  did 
not  know  that  said  land  had  been  forfeited  for  nonpayment  of  the 
purchase  money  due  the  State,  and  that  as  a  fact  at  that  time  said 
land  had  been  forfeited;  and  the  court  in  its  findings  of  fact  found 
that  at  the  time  of  the  conveyance  of  said  land,  the  same  had  been 
forfeited  by  the  Commissioner  of  the  General  Land  OflBce.  We  do  not 
think  this  finding  of  the  court  necessarily  militates  against  the  ac- 
ceptance by  Rose  of  the  deed  in  satisfaction  of  the  amount  paid  by 
him,  or  to  be  paid  in  settling  off  the  judgment.  It  may  have  been  that 
appellant  was  willing  to  accept  the  quitclaim  deed  to  the  land  and 
risk  its  condition  as  to  the  purchase  money  being  paid.  In  any  event, 
the  evidence  does  not  show  that  the  deed  was  not  to  be  accepted  by 
Rose  in  satisfaction  of  the  debt,  if  the  purchase  money  had  not  been 
duly  paid. 

By  his  third  assignment  of  error,  appellant  complains  of  the  refusal 
of  the  court  to  suppress  the  deposition  of  C.  C.  Hunton;  appellant's 
contention  being  that  said  deposition  was  taken  in  the  ofiice  of  the 
attorneys  for  the  defendants  and  under  the  supervision  of  one  of  them, 
and  that  after  they  were  taken  in  that  manner,  a  notary  public  was 
called  in  to  let  the  witness  be  sworn  to  said  deposition,  and  that  the 
notary  did  not,  in  fact,  take  the  depositions,  and  for  these  reasons, 
the  same  should  be  suppressed.  Before  passing  upon  the  motion,  the 
court  below  heard  testimony  upon  the  question  raised  thereby.  It 
appears  from  the  statement  of  W.  E.  Spell,  one  of  the  attorneys  for 
the  defendant  in  this  case,  which  was  admitted  as  evidence  upon  the 
hearing  of  said  motion,  that  the  witness  Hunton  informed  him  that 
he,  Hunton,  was  going  to  Bosque  County,  via  Waco,  on  the  morning 
train,  which  train  left  Hillsboro  about  9  o'clock  a.  m.  for  Waco,  and 
from  thence  to  Bosque  County,  and  from  there  he  intended  going  to 
the  State  of  California  to  permanently  reside,  and  that  if  he,  Spell, 
wished  his  deposition  in  this  case,  he  had  better  get  it  before  the 
departure  of  said  train  upon  which  he,  the  witness,  was  going  to 
Waco;  that  he.  Spell,  called  at  the  offices  of  several  notaries  public  for 
the  purpose  of  having  the  deposition  of  the  said  witness  taken,  but  all 
of  said  notaries  were  absent  from  their  offices.  Thereupon  he,  Spell, 
suggested  to  the  witness,  Hunton,  to  go  to  the  office  of  Spell  &  Phillips 
and  dictate  his  answers  to  the  interrogatories  to  the  stenographer  in 
their  office;  that  the  witness  did  go  to  said  office  and  did  dictate  his 
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answers  to  the  interrogatories  to  the  stenographer^  and  after  same 
were  transcribed  he,  the  witness,  and  A.  W.  Young,  the  notary  public 
before  whom  they  were  taken,  went  over  same  carefully,  said  notary 
reading  the  interrogatories  as  propounded,  the  witness  reading  over  his 
answers  to  same,  as  same  had  been  dictated  by  him  and  taken  and 
transcribed  by  the  stenographer.  After  the  notary  public  had  read 
each  and  every  interrogatory  propounded  to  the  witness,  and  after  the 
witness  had  read  the  answers  he  had  dictated  to  the  stenographer  and 
as  they  had  been  transcribed,  he,  the  said  witness,  acknowledged  to  the 
said  notary  public  that  the  said  answers  were  correct,  and  subscribed  and 
swore  to  same;  and  that  at  the  time  the  notary  public  and  the  witness 
were  going  over  the  said  witness's  answers,  neither  of  the  attorneys 
for  the  appellees  was  present,  and  that  at  no  time  did  the  attorneys 
or  either  of  them  assist  the  said  witness  in  framing  his  answers,  or 
make  any  suggestions  to  said  witness  as  to  how  the  said  answers  should 
be  made.  The  testimony  of  the  witness  Hunton  does  not  in  any 
material  respect  conflict  with  the  statement  of  Spell.  We  do  not  think 
there  was  any  error  in  the  action  of  the  court  in  overruling  the  motion 
to  suppress  the  depositions.  We  are  of  opinion  that  the  facts  relating 
to  the  question  here  raised  distinguish  it  from  that  decided  in  Bice 
V.  Word,  93  Texas,  532,  and  Testard  v.  Butler,  20  Texas  Civ.  App.,  106. 

In  the  former  case,  the  attorney  furnished  the  notary  with  memo- 
randa of  the  matters  to  which  the  witnesses  would  testify,  prepared  by 
him  from  information  obtained  from  them  in  previous  conversations, 
and  said  memoranda  were  used  by  the  notary,  and  when  matters  therein 
contained  were  omitted  in  the  .answers,  the  notary  suggested  such 
omissions  in  order  to  refresh  the  witnesses*  memory  upon  the  points 
they  were  interrogated  about;  and  the  court  held  that  the  depositions 
should,  for  these  reasons,  be  suppressed.  In  the  latter  case  it  was  held 
by  the  Court  of  Civil  Appeals  of  the  Fourth  District,  that  an  attorney 
who  had  been  employed  to  find  and  furnish  the  names  of  witnesses  to 
prove  certain  facts,  was  incompetent  to  act  as  the  notary  to  take  the 
depositions  of  such  witnesses. 

Appellant's  fourth  assignment  of  error  complains  of  the  courf s  find- 
ing of  fact  to  the  effect  that  the  deed  from  Orr  and  wife  was  made  in 
satisfaction  of  the  judgment  sued  on,  because  it  appears  from  the 
evidence  that  Rose,  at  the  time  the  deed  was  made  to  him,  lived  at 
Austin,  about  600  miles  from  the  land  described  in  the  deed,  and  that 
he  did  not  know  at  the  time  that  the  land  had  been  forfeited,  and 
because  Orr  had  represented  to  him  that  the  land  had  not  been  for- 
feited, and  because  the  deed  was  not  in  fact  delivered  to  Rose  but  was 
placed  on  record  by  Orr  and  mailed  by  him  to  the  Citizens  National 
Bank  of  Hillsboro,  and  not  mailed  to  Rose,  who  resided  in  Austin,  and 
was  never  received  by  him.  While  there  was  a  conflict  in  the  evidence 
as  to  whether  or  not  Rose  accepted  the  deed  to  the  land  in  satisfaction 
of  the  debt  enuring  to  him  by  reason  of  his  paying  off  the  judgment, 
in  our  opinion  there  is  sufficient  to  support  the  finding  of  the  court 
that  the  land  was  conveyed  by  Orr  to  Rose  in  satisfaction  of  the  latter 
paying  off  the  judgment.  TJfie  testimony  showed  that  very  soon  after 
the  deed  was  made.  Rose  asserted  ownership  over  the  land,  and  em- 
ployed a  party  to  look  after  it  for  him. 
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By  his  fifth  assignment  of  error,  appellant  complains  of  the  action 
of  the  court  in  holding  that  by  the  payment  by  Rose  of  the  judgment 
recovered  by  Jones  against  Orr,  Rose  and  Cox,  it  was  satisfied  and 
extinguished,  and  that  plaintiff  was  not  entitled  to  have  same  revived. 
In  our  opinion  there  was  no  error  in  this  holding  of  the  court  below. 
The  payment  of  the  judgment  by  Rose  wa«  a  complete  satisfaction 
thereof.  The  issue  of  suretyship  on  the  part  of  Rose  and  Cox  was 
not  raised  by  the  pleadings  of  either  party  to  the  suit,  and  the  question 
of  suretyship  was  not  adjudicated.  The  judgment  is  against  W.  D. 
Orr,  A.  T.  Rose  and  John  P.  Cox  as  joint  obligors.  (Nat.  Bank  v. 
Daugherty,  81  Texas,  301;  Faires  v,  Cockrell,  88  Texas,  428;  Hug- 
gins  V.  White,  27  S.  W.  Rep.,  1066;  Wiley  v.  Pinson,  23  Texas,  488; 
HoUiman  v.  Rogers,  6  Texas,  97;  Delleshaw  v.  Eddelen,  72  S.  W.  Rep., 
413.) 

In  our  opinion,  in  order  for  the  surety  to  obtain  the  benefit  of 
articles  3815  and  3813,  Revised  Civil  Statutes,  he  should  plead  the 
question  of  suretyship,  and  have  the  same  adjudicated  on  the  trial  of 
the  case.  (Bank  v.  Daugherty,  supra;  Wiley  v.  Pinson,  supra;  Lock- 
hart  V.  Gibbs,  2  Posey^s  U.  C,  293.)  Rose  being  a  joint  obligor  in 
the  note  declared  on  in  the  case  of  Jones  v.  Orr  et  al.,  and  having 
paid  off  and  discharged  the  judgment,  his  remedy  against  his  co- 
surety would  be  on  the  implied  assumpsit  and  not  on  the  judgment 
which  was  extinguished  by  such  payment.  (Fairesjv.  Cockrell,  supra; 
HoUiman  v.  Rogers,  supra;  Delleshaw  v.  Eddelen,  supra.) 

Appellant's  sixth  assignment  of  error  is  not  well  taken.  The 
assignment  of  a  satisfied  and  extinguished  judgment  could  give  the 
assignee  no  rights  thereunder. 

There  being  no  error  pointed  out  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 

Associate  Justice  Key  did  not  sit  in  this  case. 

Affirmed. 

Writ  of  error  refused. 


Dallas  Consolidated  Electric  Stheet  Railway  Company  v.  Miss 

ToMMiE  Black. 

Decided  November  1,  1905. 

1.— ArgnmeiLt  of  CounBeL 

This  case  is  reversed  for  comment  of  counsel  in  argument  on  the  fact  that 
plaintiff  was  a  poor  girl  and  defendant  a  rich  corporation,  excepted  to  and 
not  corrected  by  the  court. 

d. — Opinion  Eyldenoe — ^Eifect  of  School  Teaching. 

On  the  question  of  the  cause  of  physical  conditions  appearing  in  plaintiff, 
who  had  taught  school  for  ten  years  and  was  suing  for  personal  injuries  re- 
ceived in  an  accident  on  a  street  car,  it  was  permissible  to  ask  a  medical  expert 
as  to  the  effect  of  such  confinement  in  the  school  room  as  a  possible  cause  of 
the  conditions  in  question. 


416  Texas  Civil  Appeals  Reports,  Vol.  40.       [November, 

3. — ^Personal  Injury — ^Pleading. 

Injuries  to  the  person  should  be  specifically  described  or  the  petition  so 
framed  as  to  show  that  they  could  not  be. 

4. — ^Pleading^ — Street  Eailway — Negligence — Banana  Peeling. 

Allegations   of   negligence   on   the   part   of   a   street   railway   company,    in 
leaving  a  banana  peeling  on  the  floor  of  its  car,  held  sufficient. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Hon.  T.  P.  Nash. 

Finley,  Knight  &  Harris,  for  appellant. — Appellant  or  its  servants 
in  charge  of  the  car  must  have  known  that  the  banana  peel  was  on  the 
floor  of  the  car,  or  such  banana  peel  must  have  been  upon  the  floor  of 
the  car  such  a  length  of  time  as  to  justify  the  inference  of  negligence 
in  the  failure  to  discover  it  by  appellant  or  its  servants  in  charge  of 
the  car,  to  show  negligence  on  the  part  of  appellant  with  reference  to 
said  banana  peel,  and  the  pleading  failing  to  allege  either  one  of  said 
essential  elements  of  negligence  and  being  only  in  general  terms,  it 
was  insufficient  to  put  appellant  upon  notice  of  the  facts  which  would 
be  relied  upon  to  show  actionable  negligence,  and  the  exceptions  urged 
should  have  been  sustained.  Clark^s  Accident  Law,  sec.  29,  p.  61; 
Stimson  v.  Milwaukee,  etc.,  Ry.  Co.,  75  Wis.,  38  (Am.  and  Eng.  Rail- 
road cases,  vol.  44,  p.  381) ;  Goddard  v.  Railway  Co.,  60  N.  C,  486. 

The  pleadings  should  set  forth  with  reasonable  clearness  and  cer- 
tainty the  nature  and  character  of  the  injury  alleged  to  have  been 
sustained,  and  the  allegations  of  injuries  alleged  to  have  been  sustained 
being  general,  vague  and  uncertain,  the  special  exception  challenging 
the  sufficiency  of  such  allegation  should  have  been  sustained  and  that 
portion  of  the  pleadings  stricken.  Railway  v.  Adams,  24  S.  W.  Rep., 
839;  Street  Railwav  v.  Ison,  83  S.  W.  Rejp.,  408;  City  of  Marshall  v. 
McAllister,  43  S.  W.  Rep.,  1043. 

The  portion  of  the  argument  complained  of  had  no  fair  basis  in  the 
evidence  and  was  not  a  relevant  reply  to  the  argument  of  opposing 
counsel  and  was  a  gross  violation  of  rule  39  governing  the  argument  of 
counsel  in  the  trial  of  cases,  and  was  calculated  to  arouse  the  sympathy 
and  resentment  of  the  jury  in  favor  of  the  appellee  and  to  influence 
them  in  their  findings  both  on  the  issue  of  liability  and  the  amount  of 
damages  awarded.  Rule  39;  Dillingham  v.  Scales,  78  Texas,  206; 
Railwav  v.  Langston,  60  S.  W.  Rep.,  574;  Oriental  v.  Barclav,  41  S. 
W.  Rep.,  124;  Railway  v.  Jones,  73  Texas,  235;  Railway  v.  Jarrell,  60 
Texas,  269 ;  Willis  Bros.  v.  McXeal,  57  Texas,  476 ;  Railway  v.  Younger, 
29  S.  W.  Rep.,  950;  Insurance  Co.  v.  Scott,  57  S.  W.  Rep.,  677; 
Mills  V.  Hobbs,  5  Texas  Civ.  App.,  35;  Hannah  v.  Railway,  65  S. 
W.  Rep.,  495;  Hunstock  v.  Roberts,  65  S.  W.  Rep.,  677;  Railway  v. 
Lock,  70  S.  W.  Rep.,  457;  Railway  v.  Scott,  26  S.  W.  Rep.,  999; 
Rotan  V.  Medgan,  59  S.  W.  Rep.,  58*6 ;  Carvojal  v.  Casanova,  62  S.  W. 
Rep.,  428;  Halsey  v.  Bell,  62  S.  W.  Rep.,  1088;  Railway  v.  McLendon, 
26  S.  W.  Rep.,  307;  Water  Works  v.  Harris,  23  S.  W.  Rep.,  47; 
Railway  v.  Holmes,  49  S.  W.  Rep.,  659 ;  Railway  v.  Musick,  76  S.  W. 
Rep.,  221;  Beeville  v.  Jones,  74  Texas,  154. 

Irrelevant  and  immaterial  testimony,  or  testimony  improperly  in  the 
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record,  can  not  form  the  basis  for  argument  of  counsel.  Willis  Bros. 
?.  McNeal,  57  Texas,  476;  Railway  v.  Younger,  29  S.  W.  Rep., 
950;  Insurance  Co.  v.  Scott,  57  S.  W.  Rep.,  677;  Mills  v.  Hobbs,  5 
Texas  Civ.  App.,  535;  Hannah  v.  Railway,  65  S.  W.  Rep.,  495;  Hun- 
stock  V.  Roberts,  65  S.  W.  Rep.,  677. 

It  was  shown  that  the  witness  Mclver  was  a  physician  of  twenty- 
five  years'  experience,  and  this  was  sufficient  to  qualify  him  to  testify 
to  the  effect  of  close  confinement  in  a  school  room  upon  the  health  of 
the  plaintiff.    Railway  Co.  v.  Thompson,  75  Texas,  503. 

Crane  &  OUbert,  for  appellee. — The  length  of  time  that  the  banana 
peel  was  on  the  fioor  of  appellant's  car  was  a  fact  peculiarly  within 
its  own  knowledge,  and,  therefore,  need  not  be  more  particularly 
pleaded.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Adams,  24  S.  W.  Rep., 
841. 

The  portion  of  the  argument  complained  of  was  fair  and  a  just 
reply  to  the  argument  and  statements  of  opposing  counsel. 

Counsel  for  the  plaintiff  stated  no  fact  that  was  not  perfectly  obvi- 
ous to  the  jury,  or  had  not  been  proven  by  the  testimony. 

The  physician  was  not  shown  to  have  had  any  observation  or  ex- 
perience of  the  kind  inquired  about.  Nothing  was  shown  but  the 
mere  fact  that  he  had  been  a  practicing  physician  for  twenty-five  years. 

FISHER,  Chief  Justice. — This  is  an  action  for  damages  by  Miss 
Black  against  the  Street  Railway  Company  for  injuries  sustained  while 
a  passenger  on  one  of  the  appellants  cars.  Verdict  and  judgment 
was  in  her  favor  for  $3,000, 

The  grounds  of  negligence  alleged  were  that  the  defendant-  Street 
Railway  Company  was  negligent  in  constructing  the  steps  of  its  car 
upon  which  passengers  and  particularly  ladies,  are  compelled  to  step 
in  getting  on  and  off  the  cars;  that  the  steps  were  constructed  of  wood, 
leaving  an  opening  therein -from  the  top  extending  through  the  same; 
that  in  attempting  to  alight  from  said  car  she  stepped  on  a  banana 
peeling,  which  caused  her  to  slip  on  and  down  the  wooden  step  above 
mentioned,  and  that  the  toes  of  her  foot  slipped  through  the  wooden 
step  so  negligently  left,  causing  her  to  fall  violently,  and  in  the  fall 
the  bones  of  her  toes  and  ankle  were  dislocated  and  broken;  that  the 
defendant  company  negligently  left  a  banana  peeling  on  the  floor  of 
the  car,  between  the  seat  on  which  she  was  sitting  and  the  one  immedi- 
ately in  front  of  her,  and  that  in  the  hurry  in  getting  on  said  car  and 
off  the  same,  she  did  not  see  the  banana  peeling— niid  not  know  it 
was  there,  and  stepped  on  it,  which  caused  her  foot  to  slip  on  the 
wooden  step  and  get  caught  in  the  hole  as  alleged. 

The  case  is  reversed  on  account  of  the  error  pointed  out  in  the 
twelfth  assignment.  The  bill  of  exceptions  which  presents  this  question 
is  as  follows: 

"Be  it  remembered  that  on  the  trial  of  the  above  numbered  and 

entitled  cause,  plaintiff's  attorney  propounded  to  Miss  Tommie  Black, 

the  plaintiff,  substantially  the  following  question:     If  she  had  ever 

had  any  heart  trouble  prior  to  the  accident,  and  she  answered  that 

Vol.  XL.  Civil— 27. 


418  Texajs  Civil  Appeals  Reports,  Vol,  40.      [November, 

she  had  none.  Then  counsel  for  the  defendant  asked  her  if  she  was 
not.  more  unfortunate  than  most  young  ladies,  if  she  had  never  had 
any  heart  trouble,  and  if  she  did  not  think  there  was  yet  hopes  for 
her.  To  this  she  replied  that  she  had  no  time  to  devote  to  sentiment; 
that  she  had  to  work  for  a  living  and  her  only  thought  had  been  to 
support  herself  and  her  widowed  mother.  That  during  the  progress 
of  the  trial  the  witness  Jack  Goldman  was  placed  on  the  stand  by  the 
plaintiff  and  testified,  among  other  things,  to  the  fact  that  there  was  a 
banana  peel  on  the  floor,  between  the  seat  on  which  Miss  Black  sat 
at  the  time  of  the  accident  and  the  one  immediately  in  front  of  her; 
and  he  testified  to  having  seen  her  after  she  had  fallen,  and  assisted 
in  putting  her  on  the  car  again  and  taking  her  to  her  home,  and  that 
he  observed  that  the  banana  peel  between  the  seats,  about  which  he 
testified  had  been  stepped  on.  Defendant's  counsel,  on  cross  examina- 
tion, asked  him  substantially  if  he  did  not  state  to  Mr.  Jones,  one  of 
the  employes  of  the  defendant  company,  at  a  certain  time  and  place 
(naming  them)  that  the  banana  peel  on  defendant's  car  had  not  been 
stepped  on.  To  this  the  witness  replied  that  he  had  made  no  such 
statement;  he  had  made  the  same  satement  to  Mr.  Jones  that  he  had 
made  on  the  trial.  After  having  laid  this  predicate,  the  defendant  did 
not  introduce  the  witness  Jones  to  contradict  said  Goldman.  In  this 
state  of  the  record,  while  defendant's  counsel,  R.  E.  L.  Knight,  Esq., 
was  making  his  argument  to  the  jury,  in  discussing  the  testimony  of 
the  witness  Jack  Goldman,  in  reference  to  the  banana  peel  having  been 
stepped  on,  he  used  substantially  the  following  language:  'I  do  not 
like  a  witness  like  Goldman,  who  will  make  one  statement  to  me  on 
outside  of  the  court  house,  and  make  another  statement  inside  of  the 
court  house.'  Plaintiff's  counsel  in  concluding  the  argument  for  the 
plaintiff,  referring  to  this  statement  of  Mr.  Knight,  used  substantially 
the  following  language :  *That  Mr.  Knight  knew  that  his  conduct  was 
not  fair  to  the  witness;  that  if  he  intended  to  intimate  to  the  jury  that 
the  witness  had  made  a  statement  to  him  (counsel)  different  from 
what  he  had  made  in  the  court  room  on  the  trial,  that  he  should  laid 
the  predicate  to  have  contradicted  him,  and  then  got  on  the  witness 
stand  and  testified,  and  not  undertake  to  supply  his  lack  of  testimony 
by  his  statement  as  counsel ;  and  added  that  they  had  laid  one  predicate 
to  contradict  Goldman  by  the  witness  Jones,  but  the  jury  had  observed 
that  the  witness  Jones  had  not  been  brought  forward.'  To  this  Mr. 
Knight,  counsel  for  the  defendant,  stated  in  the  presence  of  the  court 
and  the  jury,  that  the  witness  Jones  was  sick  in  bed  and  unable  to 
come,  whereupon  counsel  for  the  plaintiff  retorted  that  if  that  were 
true  he  ought  to  have  asked  to  have  the  case  postponed,  until  that 
witness's  presence  could  have  been  secured,  and  that  he  (counsel  for 
plaintiff)  would  not  have  opposed  it;  and  then  added:  "That  was 
an  unfair  argument  for  Bob  to  use  (meaning  Mr.  Knight) ;  if  he 
wished  to  use  an  argument  of  that  character  he  should  have  waited 
until  he  had  an  able-bodied  plaintiff  to  oppose  him,  and  should  not 
have  used  such  an  argument  in  a  case  like  this  where  the  plaintiff  is 
a  poor  girl,  compelled  to  support  a  widowed  mother,  and  where  his 
client  is  a  rich  corporation.'"  To  this  argument  by  plaintiff's  counsel, 
defendant,  by  W.  B.  Harris,  its  counsel,  then  and  there  in  open  court 
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objected,  for  the  reason  that  it  was  highly  prejudicial  to  the  interests 
of  defendant  for  plaintiff^s  counsel  in  his  argument  to  get  out  of  the 
record  and  comment  upon  the  relative  wealth  of  the  contesting  parties 
and  to  comment  upon  the  fact  that  plaintiff  was  not  able-bodied  and 
was  compelled  to  support  a  widowed  mother,  and  verbally  asked  the 
court  to  instruct  the  jury  that  such  remarks  were  improper  and  not  to 
consider  same,  which  request  was  in  an  undertone  to  the  court  and  not 
heard  by  the  jury.  The  court  overruled  defendant's  said  objection,  but 
not  in  a  tone  to  be  heard  by  the  jury,  and  refused  and  failed  to  in- 
struct the  jury  that  such  remarks  were  improper  and  refused  to  instruct 
the  jury  to  disregard  the  same,  and  the  defendant  then  and  there  in 
open  court  excepted  to  the  said  remarks  of  plaintiff's  counsel,  and  then 
and  there  excepted  to  the  court's  failure  and  refusal  to  sustain  its 
said  objection  and  then  and  there  excepted  to  the  court's  failure  and 
refusal  to  instruct  the  jury  that  said  remarks  were  improper  and  to 
disregard  the  same,  and  here  now  tenders  its  bill  of  exception  and  asks 
that  the  same  be  allowed  and  approved  and  made  a  part  of  the  record 
herein,  which  is  accordingly  done." 

.  The  special  ground  of  objection  urged  in  this  bill  of  exception  is 
contained  in  the  following  language:  "That  it  was  an  unfair  argu- 
ment for  Bob  to  use  (Meaning  Mr.  Knight,  whom  it  appears  was  an 
attorney  for  the  appellant) ;  if  he  wished  to  use  an  argument  of  that 
character  he  should  have  waited  until  he  had  an  able-bodied  plaintiff 
to  oppose  him,  and  should  not  have  used  such  an  argument  in  a  case 
like  this,  where  the  plaintiff  is  a  poor  girl,  compelled  to  support  a 
widowed  mother,  and  where  his  client  is  a  rich  corporation."  The 
evidence  in  the  record  as  to  the  main  facts  of  the  case,  those  determin- 
ing whether  or  not  the  Street  Railway  Company  was  guilty  of  negli- 
gence, and  whether  the  plaintiff  was  injured  to  the  extent  alleged,  was 
conflicting;  and  if  the  jury  had  returned  a  verdict  in  favor  of  the 
appellant  on  tha  facts  as  shown  in  the  record,  we  are  free  to  state 
that  we  could  not  have  disturbed  it.  Now  the  question  arises  whether 
or  not,  in  view  of  the  evidence  in  this  condition,  the  argument  of  the 
counsel  as  stated  was  of  a  nature  calculated  to  influence  the  jury.  As 
to  whether  or  not,  as  a  matter  of  fact,  the  jury  was  actually  influenced, 
it  is  .impossible  to  say;  but  that,  in  view  of  the  conflict  in  the 
evidence,  it  was  of  a  nature  calculated  to  influence  the  verdict,  is 
probable.  To  insist  to  the  jury  that  the  plaintiff  was  a  poor  girl,  and 
that  the  defendant  was  a  rich  corporation,  was  an  argument,  to  say 
the  least,  of  a  nature  that  might  be  calculated  to  influence  the  jury  to 
turn  the  scale  in  favor  of  the  poor  girl  against  the  rich  corporation. 
We  might  indulge  in  an  extensive  argument  along  this  line  in  order 
to  demonstrate  the  effect  and  influence  an  argument  of  this  nature 
might  have  upon  the  mind  of  the  jury,  but  its  unwise  effect  is  so  clear 
that  demonstration  is  unnecessary.  It  is  contended  that  the  evidence 
tends  to  show  that  these  facts  existed.  Suppose  that, to  be  true,  that 
would  not  justify  the  argument.  If  the  evidence  should  show  that 
one  of  the  parties  was  rich  and  the  other  poor,  it  would  not  authorize 
counsel  in  discussing  the  case  to  the  jury,  to  make  use  of  that  fact. 

The  thirteenth  assignment  of  error  is  to  the  effect  that  the  court 
erred  in  not  permitting  the  plaintiff's  witness,  Dr.  Mclver  to  answer  a 


420  Texas  Civil  Appeals  Bepobts^  Vol.  40.      [November, 

Jiuestion  propounded  to  him  by  counsel  for  defendant,  as  will  more 
ully  appear  from  bill  of  exception  No.  6.  We  think  that  this  evidence 
was  admissible.  What  effect  confinement  in  the  school  room  for  that 
number  of  years  would  have  upon  the  plaintiff  in  producing  her 
present  condition,  was  proper  to  be  shown. 

The  question  presented  in  the  ninth  assignment  of  error  will  doubt- 
less be  corrected  upon  another  trial.  The  evidence  is  somewhat  ob- 
scure as  to  the  value  and  the  reasonable  amount  of  the  medical  ex- 
penses. 

The  third  assignment  needs  some  explanation.  The  petition  alleged 
injuries  to  the  kidney,  heart,  head,  nervous  system,  etc.  It  may  be 
that  these  averments  were  full  enough,  in  view  of  the  facts.  If  the 
plaintiff  knew  of  the  extent  of  the  injuries  to  her  kidneys,  heart,  head 
and  nervous  system,  it  ought  to  be  alleged;  if  not,  the  petition  ought 
to  be  so  framed  as  to  show  that,  they  could  not  be  more  specifically 
described. 

In  concluding  the  opinion,  we  only  desire  to  notice  the  first  and 
second  assignments  of  error,  which  complain  of  the  averments  of  the 
petition.  The  petition  alleged,  that  the  defendant  negligently  left  a 
banana  peeling  on  the  floor  of  the  car  between  the  seat  on  which  she 
was  sitting  and  the  one  immediately  in  front  of  her,  and  in  the  hurry 
to  get  off  the  car  she  did  not  see  said  banana  peeling  and  did  not 
know  it  was  there — she  stepped  upon  it  and  it  caused  her  to  slip,  etc. 
And  further  alleged  that  it  was  the  duty  of  the  company  to  keep  the 
floor  in  clean  condition,  etc.  These  averments  were  sufficient.  It  is 
an  allegation  to  the  effect  that  the  defendant  company  left  the  banana 
peeling  upon  the  floor  of  the  car.  If  this  was  true,  and  that  was  an 
act  of  negligence,  and  it  was  the  cause  of  plaintiff's  injuries,  she  was 
entitled  to  recover.  If  the  banana  peeling  was  left  there  by  some  one 
else  than  the  company  or  those  charged  with  the  duty  of  operating  the 
car,  then  it  would  have  been  necessary  to  have  alleged  the  negligence 
in  that  particular  in  suffering  the  banana  peeling  to  remain  on  the 
floor  of  the  car  a  certain  length  of  time;  but  if  the  company  or  those 
in  charge  of  the  car  who  rested  under  the  duty  of  exercising  that  high 
degree  of  care  towards  its  passengers,  left  the  banana  peeling  there, 
the  company  would  be  liable,  whether  it  was  averred  or  shown  that  it 
remained  there  any  certain  length  of  time  or  not,  provided  leaving  a 
banana  peeling  there  under  the  circumstances  would  be  negligence. 

The  averment  with  reference  to  the  condition  of  the  step  was  suffici- 
ently alleged  as  an  act  of  negligence.  No  error  is  shown  in  the 
remaining  assignments.     Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 


S.  C.  Granberrt  v.  Mrs.  J.  R.  Oranberry^  Aoministratrix. 

Decided  November  1,  1905. 

1. — Crediti  and  Offsets — ^Pleadinflr — Suit  A^lnst  Administrator. 

While  defendants  in  general   are  required  to  plead  payments,  credits  or 
offsets  against  plaintiff's  demand,  the  rule  in  regard  to  claims  against  estates 
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which  requires  the  claimant  to  swear  that  all  such,  known  to  him  have  been 
allowed  puts  upon  him  the  like  burden  of  proof  in  suits  to  establish  a  daim 
rejected  by  the  administrator,  and  the  latter  is  not  required  to  plead  such 
ddfenses. 

8. — ^Agency — ^Aocounta — Charge. 

In  a  suit  to  recover  against  an  estate  claims  for  money  advanced  or  ex- 
pended  by  plaintiff  as  a  general  agent  for  decedent,  managing  his  business,  it 
was  error  to  instruct  the  jury  to  find  for  plaintiff  the  amounts  so  advanced 
or  expended  less  such  sums  as  he  had  collected  for  the  decedent,  regardless  of 
the  disposition  he  had  made  of  such  collections,  there  being  evidence  that  the 
collections  had  been  used  for  decedent's  benefit. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below 
before  Hon.  V.  L.  Brooks. 

J.  P.  Earner  and  Fiset  d  McClendon,  for  appellant. 
Z.  T.  Fulmore  and  Geo.  8.  WaiJcer,  for  appellee. 

KEY,  AssoGiATB  Justice. — Appellant  brought  this  suit  against  ap- 

Sdlee  as  administratrix  of  the  estate  of  her  deceased  husband,  M.  C. 
ranberry,  seeking  to  recover  various  sums  of  money  alleged  to  have 
been  paid  out  by  the  plaintiff  for  M.  C.  Cranberry  during  his  lifetime, 
and  lor  his  funeral  expenses  at  the  time  of  his  death.  The  plaintiff 
recovered  $547.55.  This  he  regarded  as  inadequate;  and,  his  motion 
for  new  trial  being  overruled,  he  has  appealed  the  case  to  this  court. 

Under  the  first  assignment  of  error  appellant  complains  of  the 
third  paragraph  of  the  charge  of  the  court,  which  reads  as  follows: 

"If  you  believe  from  a  preponderance  of  the  evidence  that  M.  C. 
Cranberry  in  his  lifetime  authorized  and  requested  the  plaintiff  to 
take  charge  of  and  manage  his  (M.  C.  Oranberry's)  business,  to  collect 
moneys  due  the  said  M.  C.  Oranberry,  to  expend  such  moneys  for  the 
benefit  of  the  said  M.  C.  Qranberrys  business,  and  to  advance  to  the 
said  M.  C.  Granberry  such  moneys  as  might  from  time  to  time  be 
needed  by  the  said  M.  C.  Granberry  in  his  sickness,  and  if  you  further 
believe  from  a  preponderance  of  the  evidence  that  plaintiff  did  under- 
take to  comply  with  said  request,  and  in  pursuance  thereof  and  of  the 
authority  thereby  granted  him,  did,  during  the  life  of  M.  C.  Gran- 
berry, expend  money  for  the  benefit  of  the  said  M.  C.  Granberr/s  busi- 
ness, and  that  such  expenditures  were  proper  and  reasonably  necessary 
for  the  purposes  for  which  they  were  expended,  or  did  contract  for 
the  benefit  of  the  said  M.  C.  Granberry  debts  of  such  character,  for 
which  plaintiff  was  personally  liable  and  which  plaintiff  has  paid,  you 
will  find  for  plaintiff  the  amount  of  such  debts,  expenses  and  ad- 
vancements to  M.  C.  Granberry,  less  such  sums  as  you  find  from  the 
evidence  the  plaintiff  in  the  lifetime  of  the  said  M.  C.  Granberry  col- 
lected, belonging  to  the  said  M.  C.  Granberry.*' 

The  defendant  failed  to  plead  any  payments,  credits  or  offsets;  and, 
on  account  of  such  failure,  it  is  contended  in  behalf  of  appellant  that 
the  question  of  payments,  credits  and  offsets  was  not  involved  in  the 
case,  and  should  not  have  been  recognized  by  the  court  and  embodied 


422  Texas  Civil  Appeals  Reports,  Vol,  40.      [November, 

in  the  charge  to  the  jury.  As  a  general  proposition,  the  contention 
urged  by  appellants  counsel  may  be  conceded  as  correct,  but  it  is 
believed  that  cases  of  this  kind  should  be  excepted  from  the  rule  of 
law  referred  to.  It  is  provided  by  the  probate  law  of  this  State  (Rev. 
Stats.,  art.  2072)  that  "no  executor  or  administrator  shall  allow  any 
claim  for  money  against  his  testator  or  intestate,  nor  shall  any  county 
judge  approve  the  same,  unless  such  claim  is  accompanied  by  an 
affidavit  in  writing  that  the  claim  is  just,  and  that  all  legal  offsets, 
payments  and  credits  known  to  affiant  have  been  allowed.'* 

In  enacting  this  statute,  we  think  it  was  the  intention  of  the  Legisla- 
ture to  cast  upon  those  asserting  claims  against  the  estates  of  deceased 
persons,  the  burden  of  showing  that  all  legal  offsets,  payments  and 
credits  known  to  the  creditor  have  been  allowed;  and  that  if  the  claim 
be  rejected  by  the  administrator,  and  the  creditor  seeks  to  enforce  it 
in  court,  the  burden  referred  to  continues  and  has  application  in  the 
trial  of  the  case.  However,  we  are  of  'opinion  that  the  charge  quoted 
did  not  state  the  law  correctly,  and  misdirected  the  jury  in  a  material 
respect.  The  last  clause,  in  effect,  told  the  jury  to  deduct  from  the 
amount  the  plaintiff  had  advanced  to  or  expended  for  M.  C.  Gran- 
berry,  such  sums  as  the  plaintiff  had  collected  for  M.  C.  Cranberry 
during  his  lifetime,  regardless  of  the  disposition  made  thereof.  There 
was  testimony  tending  to  show  that  the  plaintiff  had  collected  sums 
of  money  belonging  to  M.  C.  Granberry,  and  had  paid  the  same  to  him, 
or  used  it  for  his  benefit;  and  if  such  was  the  case,  then  such  sums 
were  not  legal  offsets  against  the  plaintiff's  claim;  and  the  charge  of 
the  court  should  not  have  required  the  jury  to  deduct  them  therefrom. 

On  the  other  questions  presented,  we  rule  against  appellant. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Houston  &  Texas  Central  Railroad  Company  v.  D.  C.  Fanning. 

Decided  November  1,  1905. 

1. — ^IKaster  and  Servant — Hegllgenoe. 

Evidence  considered  and  held  to  support  a  recovery  in  favor  of  a  brakeman 
injured  by  being  thrown  from  a  water  car,  in  returning  from  the  tank,  by 
its  collision  with  the  rest  of  the  train,  through  the  negligence  of  the  fireman 
and  the  engineer  in  running  too  fast  and  failing  to  heed  his  signals  to  stop 
and  of  the  conductor  in  failing  to  give  signals  showing  position  of  the  rest  of 
the  train. 

8. — ^Rnles — ^Application. 

A  rule  for  government  of  trainmen  (as  that  the  absence  of  a  signal  at  a 
place  where  it  should  be  expected  is  to  be  taken  as  a  signal  to  stop)  can  only 
be  effective  in  circumstances  to  which  it  is  applicable. 

8. — Contrlbntory  Negligence — ^Proximate  Cause. 

The  failure  of  the  injured  person  to  put  a  light  to  mark  the  head  of  a 
train  on  leaving  it  to  go  with  the  engine  and  a  car  to  a  water  tank  need  not 
be  taken  as  negligence  causing  his  injury  by  collision  with  the  train  in  returur- 
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ing,  where  his  evidence  showed  that  he  gave  the  signal  to  stop  at  a  propel 
distance  from  the  train  and  it  was  not  heeded. 

4. — ABSignment  of  Error — Refusal  of  Instmctioiis. 

Assigning  as  error  the  failure  of  the  court's  charge  to  give  specific  in- 
structions as  to  the  facts  which  would  constitute  a  defense  does  not  raise  the 
question  of  error  in  refusing  requested  instructions  which  would  have  supplied 
the  omission. 

5. — ^Assumed  Kisk. 

The  doctrine  of  assumed  risk  does  not  apply  to  risks  arising  from  the 
master's  negligence. 

6.— Double  Damages — Diminished  Capacity. 

A  charge  which  directs  the  allowance  as  damages  of  compensation  for  loss 
of  future  time  during  which  plaintiff,  by  reason  of  his  injuries,  would  be 
unable  to  work,  and  also  reasonable  compensation  for  future  diminished  ability 
to  labor  and  earn  money  does  not  require  double  damages. 

7. — Rules — ^Pleading. 

A  petition  alleging,  in  general  terms,  negligence  of  defendant's  engineer 
and  conductor  through  disregard  of  the  rules,  regulations  and  customs  of  the 
railroad  for  the  protection  of  their  fellow  employes,  was  sufficient  to  authorize 
the  introduction  in  evidence  of  rules  of  the  company  not  specifically  pleaded; 
these  were  mere  matters  of  evidence  not  necessary  to  plead. 

8. — Opinion  Evidence — ^Diminished  Capacity. 

Plaintiff  was  properly  permitted  to  testify  that  his  capacity  for  earning  a 
livelihood  by  manual  labor  was  diminished  about  one-half  by  reason  of  his 
injuries. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below 
before  Hon.  George  Calhoun. 

The  eighth  section  of  the  court^s  charge,  complained  of  in  the  tenth 
assignment  of  error  as  allowing  double  damages,  directed  the  jury  to 
award  compensation,  among  other  things,  "for  the  fair  and  reasonable 
value  of  the  services  of  the  plaintiff  ...  for  such  future  time 
(if  any)  as  the  plaintiff  may  be  unable  to  work  (if  any)  on  account 
of  such  injuries,  and  for  such  sum  as  will  fairly  and  reasonably  com- 
pensate him  for  such  future  diminished  ability  to  earn  money  (if  any) 
as  the  jury  may  believe,  etc.*' 

8.  R.  Fisher,  J.  H.  Tallichet  and  8.  W.  Fisher,  for  appellant.— 
The  verdict  of  the  jury  is  contrary  to  and  against  both  the  law  and 
the  evidence,  the  undisputed  testimony,  that  of  plaintiff  as  well  as 
of  defendant,  showing  that,  upon  the  occasion  of  the  accident  com- 
plained of,  plaintiff  had  violated  the  rules  of  defendant  requiring  him 
to  mark  the  head  end  of  the  train  in  such  wise  as  that  he  might  know 
where  it  was  in  returning  to  it,  and  in  failing  to  place  himself  on  the 
water  car  in  the  position  required  by  the  rules,  practice  and  custom 
of  defendant,  with  which  he  was  familiar,  which  said  acts  on  his  part 
constituted  either  an  assumption  of  risk  or  the  want  of  ordinary  care 
which  contributed  to  or  concurred  in  producing  the  injuries  of  which 
he  complains.  Assumed  risk. — Fort  Worth,  etc.,  Ry.  Co.  v.  Gilstrap, 
61  S.  W.  Rep.,  351 ;  Texas  Cent.  Rv.  Co.  v.  Poe,  74  S.  W.  Rep.,  563 ; 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Waller,  65  S.  W.  Rep.,  210;  Webb 
V,  Gulf,  C.  &  S.  F.  Ry.  Co.,  66  S,  W,  Rep.,  684;  Railway  Co.  v. 
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Storey,  62  S.  W.  Rep.,  130;  Railway  Co.  v.  McCarthy,  64  Texas,  632; 
Bonnet  v.  Railway  Co.,  89  Texas,  72;  Railway  Co.  v.  Bradford,  66 
Texas,  732;  Railway  Co.  v.  Drew,  59  Texas,  10;  Railway  Co.  v. 
Lempe,  69  Texas,  19 ;  Williams  v.  Railway  Co.,  116  N.  Y.,  628 ;  Love- 
joy  V.  Railway,  125  Mass.,  79;  Quill  v.  Huston  &  T.  C.  Ry.  Co.,  93 
Texas,  616;  Missouri  Pac.  Ry.  Co.  v.  Somers,  71  Texas,  700;  Missouri 
Pac.  Ry.  Co.  v.  Somers,  78  Texas,  439;  Green  v.  Cross  &  Eddy,  79 
Texas,  130;  Texas  &  P.  Ry.  Co.  v.  French,  86  Texas,  96;  Bonnet  v. 
Galveston,  H.  &  S.  A.  Ry.  Co.,  89  Texas,  75;  Bradford  v.  Railwav  Co., 
66  Texas,  732. 

The  defendant  had  the  right  to  have  the  matters  of  defense  set  up  by 
it  fully  and  fairiy  presented  to  the  jury,  and  the  charge  of  the  court 
nowhere  grouping  the  facts  which,  if  found  to  be  true,  would  have  en- 
titled the  defendant  to  a  verdict,  it  was  the  duty  of  the  court  to  supple- 
ment its  charge  by  giving  said  special  instructions,  or  some  of  them, 
which  grouped  the  facts  upon  which  defendant  based  its  defense  and 
would  have  correctly  advised  the  jury  on  the  law  with  reference  thereto. 
City  of  Dallas  v.  Jones,  93  Texas,  44;  Citizens  Ry.  Co.  v.  Ford,  60 
S.  W.  Rep.,  680;  Missouri,  K.  &  T.  Ry.  Co.  v.  McGlamory,  89  Texas, 
635,  638,  639;  Dublin  Cotton  Oil  Co.  v.  Jarrard,  91  Texas,  290,  293; 
Houston  &  T.  C.  Ry.  Co.  v.  Patterson,  48  S.  W.  Rep.,  747;  Railway 
Co.  V.  Shieder,  88  Texas,  166. 

It  is  the  duty  of  the  court,  when  there  is  any  evidence  tending  to 
support  an  issue  raised  by  the  pleadings,  to  submit  said  issue  in  its 
charge  to  the  jury,  or  where  it  has  failed  to  do  so  and  a  special  in- 
struction is  asked  presenting  such  issue,  to  give  the  same  in  charge, 
and  a  failure  to  so  charge  or  to  give  such  special  instruction  is  re- 
versible error.  Southern,  etc.,  Ry.  Co.  v.  Sage,  11  Texas  Ct.  Rep., 
977;  Missouri,  K.  &  T.  Ry.  Co.  V.  Renfro,  11  Texas  Ct.  Rep.,  314, 
Houston  &  T.  C.  Ry.  Co.  v.  Jones,  11  Texas  Ct.  Rep.,  315;  Freeman 
V.  Carter,  10  Texas  Ct.  Rep.,  497;  Heatherly  v.  Little,  40  S.  W.  Rep., 
445;  Smithwick  v.  Andrews,  24  Texas,  495;  Barclav  v.  Tarrant  Co., 
53  Texas,  256,  257;  Houston  &  T.  C.  Ry.  Co.  v.  Adams,  63  Texas, 
206;  Texas  &  P.  Ry.  Co.  v.  Scott,  64  Texas,  551;  Leach  v.  Wilson 
Co.,  68  Texas,  355;  Wegner  v.  Biering,  73  Texas,  191;  East  Line,  etc., 
Ry.  Co.  V.  Smith,  65  Texas,  171 ;  Diamond  Mill  Co.  v.  Groesbeck  Nat. 
Bank,  29  S.  W.  Rep.,  169;  Houston  &  T.  C.  Ry.  Co.  v.  Stewart,  37 
S.  W.  Rep.,  770;  McCarthy  v.  Houston  &  T.  C.  Ry.  Co.,  54  S.  W. 
Rep.,  421;  Missouri,  etc.,  Ry.  Co.  v.  Wylie,  33  S.  W.  Rep.,  772; 
Missouri,  K.  &  T.  Ry.  Co.  v.  McGlamory,  35  S.  W.  Rep.,  1058. 

The  court  erred  in  the  eighth  paragraph  of  its  charge  on  the  law 
of  the  case,  because  the  same  authorizes  and  requires  the  jury  to 
award  plaintiff  double  damages.  International  &  G.  N.  R.  R.  Co.  v. 
Butcher,  84  S.  W.  Rep.  (Sup.  Ct.),  1052,  presenting  the  exact  question 
here  involved  and  condemning  the  charge  given ;  Missouri,  etc.,  Ry.  Co. 
V.  Hannig,  91  Texas,  350;  Texas  Brewing  Co.  v.  Dickey,  49  S.  W. 
Rep.,  935;  St.  Louis,  etc.,  Ry.  Co.  v.  Smith,  63  S.  W.  Rep.,  1064- 
1067;  see  also  Railway  Co.  v.  Brock  (Sup.  Ct),  31  S.  W.  Rep.,  500, 
and  Railway  Co.  v.  Porfert,  72  Texas,  344. 

The  court  erred  in  permitting  the  plaintiff  to  read  in  evidence  rules 
105,  307,  430  and  431  of  the  Houston  &  Texas  Central  l?ailroad  Com- 
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pany  because  the  petition  contained  no  allegation  that  said  rules  were 
in  existence  at  the  time  of  plaintiff's  accident.  Denison  y.  League, 
16  Texas,  408;  Mims  v.  Mitchell,  1  Texas,  443;  Loving  v.  Dixon,  66 
Texas,  79;  Laredo  y.  Bussell,  56  Texas,  403;  Edrington  y.  Newland, 
57  Texas,  632;  Burnett  y.  Harrington,  58  Texas,  363;  Thurmond  y. 
Brownson,  69  Texas,  559;  Cooper  y.  Loughlin,  75  Texas,  527;  Weaver 
y.  Vandervanter,  84  Texas,  693,  19  S.  W.  Bep.,  889;  Hoffman  v.  Cle- 
burne BIdg.,  etc.,  Assn.,  85  Texas,  414,  22  S.  W.  Bep.,  155;  Osborne 
y.  Bamett,  1  Texas  Civ.  Cases,  White  &  W.,  51 ;  Bogers  y.  Harrison,  1 
Texas  Civ.  Cases,  White  &  W.,  224 ;  McAmis  y.  Mclntyre,  1  Texas  Civ. 
Cases,  White  ft  W.,  225 ;  Smith  v.  McQhee,  1  Texas  Civ.  Cases,  White  ft 
W.,  528;  Walker  v.  Simkins,  2  Texas  Civ.  Cases,  Willson,  59;  Missouri 
Pac.  By.  Co.  v.  Teague,  2  Texas  Civ.  Cases,  Willson,  285;  Dolores 
Land,  etc.,  Co.  v.  Jones,  3  Texas  Civ.  Cases,  Willson,  330;  Bobinson  v. 
Moore,  1  Texas  Civ.  App.,  98;  Galveston,  etc.,  By.  Co.  v.  Scott,  18  Texas 
Civ.  App.,  325,  592. 

The  court  erred  in  permitting  plaintiff,  over  the  objection,  protest 
and  exception  of  defendant  seasonably  interposed,  to  state  that  his 
capacity  to  labor  has  been,  is  and  will  be  diminished  at  least  one-half 
by  reason  of  the  injuries  of  which  he  complains,  said  testimony  being 
the  mere  conclusion  or  opinion  of  the  witness.  Gulf,  C.  ft  S.  F.  By.  Co. 
y.  Wright,  1  Texas  Civ.  App.,  402;  Carter  v.  State,  23  Texas,  336-340; 
Gulf,  C.  &  S.  P.  By.  Co.  v.  Dunman,  16  S.  W.  Bep.,  421 ;  International 
ft  G.  N.  By.  Co.  V.  Kuehn,  2  Texas  Civ.  App.,  210;  Turner  v.  Strange, 
BB  Texas,  143 ;  Kauffman  v.  Babcock,  67  Texas,  245 ;  Shelley  v.  Austin, 

74  Texas,  608;  Haynie  v.  Baylor,  18  Texas,  509;  Half  v.  Curtis,  68 
Texas,  640;  Bash  v.  State,  61  Ala.,  89. 

James  £  Yeiser,  for  appellee. — The  violation  of  the  rules  of  a  rail- 
road company  by  one  of  its  employes  does  not  give  rise  to  the  doctrine  of 
assumed  risk.  Quinn  v.  Galveston,  H.  ft  S.  A.  By.  Co.,  11  Texas  Ct. 
Bep.,  820. 

On  specification  of  error  in  assignment:  Bailway  Co.  v.  Mc Weigh, 
10  Texas  Ct.  Bep.,  645;  Hall  v.  H.  ft  M.  Co.,  23  Texas  Civ.  App., 
156;  Barrett  v.  Telephone  Co.,  65  S.  W.  Bep.,  1128;  Krugel  v.  Berry, 

75  Texas,  232;  Mitchell  v.  Mitchell,  84  Texas,  307. 

Double  damages:     Knittel  v.  Schmidt,  16  Texas  Civ.  App.,  7. 

Testimony  of  an  injured  party  that  the  extent  of  his  injury  in  the 
way  of  ability  to  work  was  diminished  more  than  one-half,  was  ad- 
missible over  objection  that  it  was  the  opinion  of  the  witness.  Texas 
ft  P.  B.  B.  Co.  v.  Watts,  10  Texas  Ct.  Bep.,  419. 

PISHEB,  Chief  Justice. — This  is  a  suit  by  Panning  against  the 
railroad  company  for  damages  for  personal  injuries  alleged  to  have 
been  sustained  by  him  when  employed  as  a  brakeman  by  defendant. 
Verdict  and  judgment  resulted  in  his  favor  for  $2,500. 

The  acts  of  negligence  alleged  and  relied  on  by  the  plaintiff  are  to 
the  effect  that  the  engineer  operating  the  train  upon  which  the  plain- 
tiff was  employed  as  a  head  brakeman  backed  the  engine  and  a  water 
car  coupled  thereto,  on  which  the  plaintiff  was  standing  when  in  the 
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performance  of  his  duty  as  a  brakeman>  back  to  and  against  the  train 
from  which  the  water  car  and  engine  had  been  uncoupled  at  a  high, 
dangerous  and  reckless  rate  of  speed,  at  the  time  failing  to  keep  a 
proper  lookout  for  the  train  and  the  signals  from  the  plaintiff,  and 
failed  to  see  and  observe  the  signals  given  by  the  plaintifiE  to  slow 
up  and  stop  on  account  of  the  approach  of  the  engine  and  water  car 
to  the  train,  thereby  causing  the  engine  and  water  car  to  collide  with 
the  head  end  of  the  train,  throwing  the  plaintiff  to  the  ground  and 
causing  the  injuries  he  sustained.  Also  that  the  conductor  and  engineer 
of  the  train  failed  to  place,  as  they  were  required  to  do,  anyone  at  the 
head  end  of  the  train  to  which  said  water  car  and  engine  had  been 
attached,  to  display  signals  to  the  engineer  and  to  the  plaintiff;  and 
that  the  other  brakeman  on  the  train  failed  to  station  himself  at  the 
head  end  of  the  train  to  display  signals  and  mark  the  position  of  the 
head  end  of  the  train,  and  thereby  said  collision  was  caused,  injuring 
the  plaintiff. 

The  answer  interposed  a  general  demurrer  and  general  denial  and 
special  plea  as  follows: 

"Further  answering  said  petition,  defendant  says  that  under  and  by 
virtue  of  the  general  rules  and  customs  of  defendant,  and  in  accordance 
with  the  general  practice  and  custom  of  railroad  companies  and  rail- 
road employes  engaged  in  the  train  service  in  general  and  in  conformity 
with  the  correct  and  proper  practice  in  railroading,  all  of  which  was 
known  to  plaintiff,  and  with  all  of  which  plaintiff  was  charged  with 
notice,  plaintiff  D.  C.  Fanning  was  in  charge  of  the  engine  and  the 
water  car  coupled  tliereto,  or  if  not  in  charge  thereof,  was  equally 
responsible  with  the  engineer  operating  said  engine  in  all  matters  per- 
taining to  the  rate  of  speed  with  which  said  engine  was  operated  in 
backing  up  to  couple  onto  the  train;  that  it  was  necessary  that  the 
watercar  coupled  to  said  engine  and  tender  should  be  filled,  then  it 
was  proper  and  necessary  for  plaintiff  to  accompany  the  same  to  the 
tank  at  Gabriel  river,  and  that  the  plaintiff  was  also  bound  to  accom- 
pany said  engine  and  water  car  and  to  ride  on  said  water  car  in  re- 
turning from  said  tank  to  the  train;  that  plaintiff  was  bound  and  re- 
quired to  know  where  he  had  left  said  train  and  to  regulate  the  speed 
with  which  the  engineer  approached  said  train  and  to  direct  said  en- 
gineer by  proper  signals  to  approach  said  train  at  a  safe  speed  and  in 
a  proper  manner;  that  it  was  not  proper  nor  required  that  the  rear 
brakeman  on  said  train  or  the  conductor  thereof  should  go  or  station 
himself  or  themselves  at  the  head  of  said  train,  or  to  mark  the  same 
with  signals,  but  that' plaintiff  was  in  charge  of  said  head  end  of 
said  train  and  was  bound  to  know  where  he  had  left  the  same  or  to 
mark  the  same  in  such  manner  that  he  would  know  where  said  head 
end  was  in,  returning  thereto. 

"Further  answering  said  petition  defendant  says  that,  under  and  by  . 
virtue  of  the  printed  rules  and  regulations  of  the  Houston  &  Texas 
Central  Railroad  Company,  with  a  copy  of  which  rules  plaintiff  had 
been  furnished  and  which  he  was  required  to  be  conversant  with  and 
to  obey,  plaintiff  knew  and  was  charged  with  notice  of  the  following 
rules  and  regulations  for  the  government  of  the  conduct  of  train  men 
and  other  employes  which  he  was  bound  to  obey. 
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"Rule  27.  A  signal  imperfectly  displayed  or  the  absence  of  a  signal 
at  a  place  where  a  signal  is  usually  shown^  n  ust  be  regarded  as  a  stop 
signal  and  the  fact  reported  to  the  superintendent. 

"Rule  102.  When  cars  are  pushed  by  an  engine  (except  when  shift- 
ing and  making  up  trains  in  yards)  a  flagman  must  take  a  conspicuous 
position  on  the  front  of  the  leading  car  and  signal  the  engineman  in 
case  of  need. 

"Rule  106.  In  all  cases  of  doubt  or  uncertainty  the  safe  course  must 
be  taken  and  no  risks  run. 

"Further  answering  said  petition  defendant  says  that  by  reason  of 
the  facts  set  out  in  paragraph  two  hereof,  plaintiff  assumed  the  risk 
of  all  danger  and  injury  which  was  caused  by  the  absence  of  a  light 
or  other  signal  or  of  other  trainmen  at  the  head  end  of  said  train 
and  that  he  can  not  recover  any  damages  for  injuries  caused  by  the 
absence  of  such  light,  signal  or  trainmen  at  such  place. 

"Further  answering  said  petition,  defendant  says  that,  under  and 
by  virtue  of  the  facts  set  out  in  the  second  paragraph  of  this  answer, 
plaintiff  had  charge  and  control  of  the  engine  and  water  car  coupled 
thereto,  and  in  particular  was  responsible  for  the  rate  of  speed  and 
manner  in  which  said  engine  and  water  car  reapproached  the  head  end 
of  said  train,  and  that  plaintiff  was  bound  to  know  where  he  had  left 
the  head  end  of  said  train,  and  to  approach  the  same  in  a  proper  and 
safe  manner,  but  that  he  wholly  failed  and  refused  to  regulate  the 
speed  of  said  engine,  or  to  signal  the  engineer  to  slow  down  or  to 
advise  the  engineer  of  their  approach  to  the  head  end  of  said  train, 
and  he  wholly  failed  and  refused  to  take  proper  precautions  to  advise 
himself  and  to  know  where  he  had  left  the  head  end  of  said  train, 
and  thereby,  by  his  own  negligence  in  said  particulars,  directly  and 
proximately  contributed  to  causing  whatever  injuries  he  has  sustained. 

"Further  answering  said  petition  defendant  says  that,  under  and  by 
virtue  of  Rule  27  hereinbefore  set  forth,  it  was  the  duty  of  plaintiff 
to  immediately  stop  said  engine  and  water  car  and  to  give  stop  signals 
to  the  engineer  in  the  event  that  there  was  no  signal  at  a  place  where 
a  signal  is  usually  shown  or  where  he  expected  to  find  a  signal,  and 
that  if  plaintiff  expected  to  find  a  signal  at  the  head  end  of  said  train 
and  did  not  find  it,  as  alleged  by  him,  then  he  can  not  recover  herein 
because  he,  by  his  own  negligence  in  violating  said  rule,  directly  and 
proximately  contributed  to  whatever,  if  any,  injuries  he  may  have 
sustained. 

"Further  answering  said  petition,  defendant  says  that,  under  and 
by  virtue  of  rule  102,  hereinbefore  set  forth,  it  was  the  duty  of  plain- 
tiff, in  backing  up  on  said  water  car,  to  station  himself  in  a  con- 
spicuous position  on  the  front  end  of  said  water  car  in  the  direction 
in  which  it  was  moving,  and  to  signal  the  engineer  in  case  of  need, 
but  that  he  wholly  failed  and  refused  to  take  such  position  or  keep  a 
proper  lookout,  or  to  signal  said  engineer  until  it  was  too  late  to  avert 
the  accident,  and  that  he  thereby  directly  and  proximately  caused  and 
contributed  to  causing  whatever,  if  any,  injuries  he  has  sustained. 

"Further  answering  said  petition  defendant  says  that,  under  and  by 
virtue  of  Rule  106,  hereinbefore  set  forth,  it  was  the  duty  of  plaintiff, 
in  case  of  doubt  or  uncertainty,  to  take  a  safe  course  and  run  no  risks, 
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and  that  when  plaintiff  in  reapproaching  the  head  end  of  said  train 
failed  to  discover  the  same  at  or  about  the  place  where  he  expected  to 
find  it,  it  was  his  duty  to  take  said  safe  course  and  run  no  risks  and 
thereupon  to  stop  said  engine  or  signal  the  engineer  thereof  to  stop 
the  same  until  he  had  located  the  head  end  of  said  train,  but  that 
plaintiff  carelessly  and  negligently  failed  and  refused  so  to  do,  and 
thereby  directly  and  proximately  caused  and  contributed  to  causing 
whatever,  if  any,  injuries  he  has  sustained." 

In  response  to  these  averments,  plaintiff  by  supplemental  petition 
substantially  alleged  that  he  did  not  assume  the  risk  of  the  negligence 
of  appellant^s  servants  and  was  not  guilty  of  contributory  negligence, 
as  alleged,  and  that  he  was  in  the  exercise  of  ordinary  care  in  the 
discharge  and  performance  of  his  duties  under  the  orders  of  the  en- 
gineer, whose  signals  and  orders  it  was  the  duty  of  plaintiff  to  obey, 
and  while  so  acting  in  the  discharge  of  his  duties,  and  relying  on  the 
engineer  and  the  conductor  and  the  brakeman  on  said  train  to  exercise 
ordinary  care  to  protect  him  from  injuries,  the  plaintiff  was  injured 
as  alleged  in  his  original  petition  by  reason  of  the  negligence  charged; 
that  he  never  assumed  the  risk  of  the  negligence  of  his  coeraployes, 
but  that  he  has  always  relied  on  the  other  employes  to  protect  him 
from  injuries  while  in  the  discharge  of  his  duties  by  using  ordinary 
care  on  their  part  to  prevent  him  from  being  injured;  that  he  had 
relied  upon  his  coemployes  to  obey  the  rules  and  regulations  and  cus- 
tom of  the  railroad  company  to  protect  their  fellow  employes  from  in- 
jury; and  that  at  the  time  of  and  immediately  prior  to  the  injury, 
he  relied  upon  the  conductor,  engineer  and  brakeman  to  exercise  or- 
dinary care  for  his  protection. 

The  verdict  of  the  jury  may  be  justified  upon  the  ground  that  the 
evidence  in  the  record  is  sufficient  to  establish  the  acts  of  negligence 
alleged  by  plaintiff  in  his  petition.  It  appears  from  the  evidence  that 
the  plaintiff  was  what  was  known  as  the  head  brakeman  on  a  freight 
train  in  the  employment  of  the  railroad  company,  that  the  train  was 
under  the  control  and  charge  of  a  conductor  and  engineer.  A  mile  or 
so  east  of  the  water  tank  located  on  the  Gabriel  River,  it  was  the 
custom  and  habit  of  the  employes  in  charge  of  the  freight  train  going 
east  to  stop  the  train  and  uncouple  the  engine  and  water  car,  and  go 
to  the  water  tank  on  the  Gabriel  Eiver  in  order  to  supply  the  engine 
and  water  car  with  water.  It  was  the  duty  of  the  plaintiff  as  head 
brakeman,  when  the  point  was  reached  when  it  was  necessary  to  un-  • 
couple  the  water  car  and  engine  from  the  main  train,  to  uncouple  the 
same  and  get  upon  the  water  car  and  go  to  the  water  tank,  to  aid 
and  assist  in  replenishing  the  engine  and  car  with  water,  and  to  per- 
form his  duty  as  a  brakeman  and  watchman  on  the  water  car  going 
to  the  water  tank  and  returning  to  the  train;  and  there  is  some  evi- 
dence to  the  effect  that  while  in  the  discharge  of  this  duty  he  was 
under  the  control  of  the  engineer.  On  the  occasion  in  question,  the 
engine  and  water  car  were  uncoupled  from  the  train,  went  down  to  the 
water  tank,  and  upon  its  return,  plaintiff  stationed  himself  on  the 
water  car  at  the  proper  place,  where  the  jury  had  the  right,  in  view 
of  his  evidence,  to  consider  he  should  be.  That  the  engineer  in  backing 
tlie  engine  and  water  car  to  the  train  in  order  to  connect  with  the 
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same,  caused  the  engine  to  be  propelled  at  a  high  rate  of  speed,  about 
15  miles  an  hour,  and  approached  the  main  train  at  this  rate  of  speed, 
and  collided  with  the  same,  causing  a  collision  which  threw  the  plain- 
tiff from  the  car,  from  which  he  sustained  injuries  that  justified  the 
amount  of  the  verdict  found  by  the  jury. 

It  appears  from  the  evidence  that  there  was  left  with  the  main  train, 
when  the  engine  and  water  car  were  cut  loose,  a  conductor  and  brake- 
man,  neither  of  whom  was  stationed  at  the  head  end  of  the  train  upon 
the  return  and  approach  of  the  engine  with  the  water  car,  nor  was 
there  any  light  displayed  at  that  place.  The  accident  occurred  during 
the  night,  and  the  plaintiff  when  stationed  in  his  position  on  the 
water  car,  had  a  lantern  which  the  engineer  or  fireman  could  see  when 
properly  displayed  by  the  plaintiff,  if  they  had  kept  a  proper  lookout. 
It  was  the  duty  of  the  plaintiff  to  remain  in  position  on  the  car  so 
that  he  could  signal  the  engineer  or  fireman  of  the  near  approach 
to  the  train.  He  assumed  such  position  and  did,  with  his  lantern  give 
signals  when  in  about  200  yards  of  the  train,  and  which  was  on  the 
side  occupied  by  the  fireman,  who  was  then  in  his  usual  position  in 
the  cab  of  the  engine;  and  upon  this  point  the  evidence  justifies  the 
conclusion  that  if  the  fireman  had  kept  a  proper  lookout,  he  could  have 
seen  the  signals  given  by  the  plaintiff  to  slow  up  or  stop,  or  that  he 
saw  the  signals  and  disregarded  the  same  and  failed  to  communicate 
the  same  to  the  engineer.  It  was  the  duty  of  the  fireman,  on  seeing 
the  signals,  to  communicate  the  same  to  the  engineer,  in  order  that 
the  engine  might  be  stopped  in  time  to  prevent  a  collision.  If  the 
signals  of  the  plaintiff  had  been  observed,  the  jury  were  authorized  to 
draw  the  conclusion  that  the  engineer  could  and  would  have  stopped 
his  engine  in  time  to  have  prevented  a  collision. 

There  is  evidence  also  of  a  aiature  that  would  justify  the  conclusion 
that  it  was  the  duty  of  the  brakeman  or  conductor  remaining  with  the 
train  to  have  been  in  position  to  signal  to  the  plaintiff  or  the  engineer 
and  the  fireman  their  approach  to  the  main  train.  We  also  find  that 
the  negligence  stated  was  the  cause  of  plaintiff's  injuries. 

Appellant's  first  assignment  of  error  is  as  follows  "The  court  erred 
in  refusing  to  give  special  instruction  No.  1,  asked  by  defendant,  be- 
cause the  uncontroverted  evidence  showed  that  plaintiff  knew  of  the 
rules,  practice  and  custom  of  defendant  in  regard  to  the  particular 
service  he  undertook  to  perform  and  further  showed  that  upon  the 
occasion  referred  to,  he  had  violated  said  rules,  which  violation  con- 
tributed to  or  concurred  in  causing  or  producing  the  accident,  irre- 
spective of  any  question  of  negligence  on  the  part  of  defendant,  its 
agents  or  servants."  The  special  instruction  referred  to  by  this  as- 
signment is  a  peremptory  charge  in  favor  of  the  appellant,  which  the 
court  refused. 

The  second  assignment  is  to  the  effect  that  the  verdict  of  the  jury 
is  contrary  to  and  against  both  the  law  and  the  evidence,  the  undis- 
puted testimony,  that  of  plaintiff  as  well  as  of  defendant,  showing  that 
upon  the  occasion  of  the  accident  complained  of,  plaintiff  had  violated 
the  rules  of  defendant  requiring  him  to  mark  the  head  end  of  the 
train  in  such  wise  as  that  he  might  know  where  it  was  in  returning 
to  it,  and  in  failing  to  place  himself  on  the  water  car  in  the  position 
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required  by  the  rules,  practice  and  custom  of  defendant,  with  which 
he  was  familiar,  which  said  acts  on  his  part  constituted  either  an  as- 
sumption of  risk  or  the  want  of  ordinary  care  which  contributed  to  or 
concurred  in  producing  the  injuries  of  which  he  complained." 

Rule  27,  one  of  those  pleaded  by  the  appellant,  and  which  is  to 
some  extent  relied  upon,  should  not  be  considered  in  connection  with 
the  facts  of  this  case,  because  it  appears  from  the  evidence  of  the  ap- 
pellants witness  Nass,  who  was  familiar  with  the  rules,  that  it  was 
not  intended  that  that  rule  should  apply  to  the  circumstances  of  this 
case.  That  leaves  remaining  Rules  102  and  106,  which  were  pleaded 
by  defendant,  and  which  it  is  claimed  were  violated.  Rule  102  is  to 
the  effect  that  when  cars  are  pushed  by  an  engine  a  flagman  must 
take  a  conspicuous  position  on  the  end  of  the  car  and  signal  the 
engineman  in  case  of  need.  106  is  "in  all  cases  of  doubt  or  uncer- 
tainty the  safe  course  must  be  taken  and  no  risks  run."  There  is  evi- 
dence of  the  plaintiff  to  the  effect  which  authorized  the  jury  to  con- 
clude that  upon  the  return  of  the  engine  and  water  car  to  the  main 
train,  the  plaintiff  stationed  himself  at  the  proper  place  on  the  water 
car,  in  order  to  give  the  signals  required;  and  according  to  his  evidence, 
he  did  give  these  signals  at  a  time  and  place  when,  if  the  train  had 
been  going  at  a  reasonable  rate  of  speed,  it  could  have  been  stopped 
before  the  collision  occurred;  and  even  the  conclusion  would  be  justi- 
fied, in  view  of  the  fact,  that  going  at  the  rate  of  speed  it  was  actually 
traveling,  it  could  have  been  stopped  within  the  200  yards,  if  the  en- 
gineer and  fireman  had  observed  the  signals  given  by  the  plaintiff.  If 
it  could  be  assumed  that  it  was  the  duty  of  the  plaintiff  (which  ques- 
tion was  one  to  be  passed  upon  by  the  jury)  to  place  proper  marks 
or  lights  at  the  end  of  the  main  train  before  he  left  the  same  to  go 
with  the  water  car,  still,  the  jury  had  the  right  to  conclude  that  the 
failure  to  perform  that  duty  was  not  such  an  act  of  contributory  neg- 
ligence as  would,  in  view  of  all  the  evidence  in  the  record,  preclude  the 
plaintiff  from  recovering;  for  it  appears  from  the  plaintiff's  own  tes- 
timony that  when  he  got  within  about  200  yards  of  the  train,  he 
realized  the  fact  that  the  engine  was  approaching  the  same,  and  he 
gave  the  signals  which  he  was  required  to  give,  and  which  if  they  had 
been  observed,  would  have  prevented  the  collision. 

Furthermore,  there  is  testimony  coming  from  the  plaintiff,  to  the 
effect  that  it  was  the  duty  of  the  conductor  or  brakeman  remaining 
with  the  train  to  signal  the  approaching  engine,  so  that  the  plaintiff 
upon  the  water  car  and  the  engineer  and  fireman  could  know  when 
the  train  was  being  approached.  If  the  jury  had  the  right  to  consider 
these  matters,  and  the  exercise  of  diligence  upon  the  part  of  the 
plaintiff  in  signalling  to  the  engineer  and  fireman,  how  could  it  be 
said  that  his  failure  to  place  the  light  or  mark  on  the  front  end  of 
the  train  would  be  the  necessary  cause  that  contributed  to  his  injuries? 
If  it  was  the  duty  of  the  conductor  and  the  other  brakeman  to  per- 
form that  duty,  why  should  not  the  plaintiff  and  the  engineer  and  the 
fireman  rely  upon  the  fact  that  that  duty  would  be  performed?  And 
if,  as  a  fact,  the  plaintiff  did  give  all  the  signals  that  were  required 
or  were  proper  under  the  circumstances,  and  the  fireman  and  engineer 
failed  to  observe  therj,  when  they  could  and  should  have  observed  them, 
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why  should  it  be  said  that  the  failure  to  mark  the  head  end  of  the 
train  was  the  cause  of  the  accident? 

The  third  assignment  of  error  complains  generally  of  the  charge  of 
the  court  in  failing  to  more  specifically  advise  the  jury  as  to  the  facts 
and  circumstances  that  would  justify  a  verdict  in  favor  of  the  appel- 
lant. The  main  charge  of  the  court,  together  with  those  given  at  the 
request  of  the  appellant,  is  substantially  correct.  If  the  appellant  de- 
sired a  more  full  instruction  in  submitting  the  issues  and  detailing  the 
facts  and  circumstances  that  would  justify  a  verdict  in  its  favor,  the 
request  should  have  been  made.  It  is  true  that  the  concluding  part 
of  this  assignment  does  state  that  all  these  matters  were  called  to  the 
attention  of  the  court  by  special  charges  3,  4  and  6,  but  we  do  not 
regard  this  as  an  assignment  of  error  complaining  of  the  refusal  of 
the  court  to  submit  these  charges. 

The  fourth  assignment  of  error  is  as  follows:  "The  court  erred  in 
not  presenting  to  the  jury  the  issue  of  assumption  of  risk  on  the  part 
of  plaintiff,  defendant  having  plead  assumption  of  risk  and  the  facts 
constituting  the  same,  and  there  being  abundant  testimony  authorizing 
the  submission  of  the  same  to  the  jury,  which  said  omission  in  the 
charge  of  the  court  was  distinctly  called  to  his  attention  by  special 
instructions  Nos.  2,  6  and  7,  requested  by  defendant  and  refused  by 
the  court,  which  correctly  advised  the  jury  as  to  these  matters.*^ 

It  is  stated  that  this  assignment  is  submitted  as  a  proposition. 
Under  a  statement  contained  in  the  brief  is  what  is  termed  a  second 
proposition  to  this  effect:  It  is  the  duty  of  the  court  when  there  is 
any  evidence  tending  to  support  an  issue  raised  by  the  pleadings  to 
submit  said  issue  in  its  charge  to  the  jury,  or  where  it  has  failed  to 
do  so  and  a  special  instruction  is  asked  presenting  such  issue,  to  give 
the  same  in  charge,  and  a  failure  to  so  charge,  or  to  give  such  special 
instruction,  is  reversible  error. 

This  assignment  of  error  is  really  nothing  more  than  a  complaint 
of  the  action  of  the  court  in  not  presenting  the  issue  of  assumed  risk; 
that  is  what  is  complained  of,  and  the  error  stated  is  predicated  upon 
such  omission.  There  is  no  error  assigned  on  the  refusal  of  the  court 
to  give  charges  2,  6  and  7.  The  assignment  states  that  the  question 
of  assumed  risk  was  called  to  the  attention  of  the  court  by  these 
charges,  but  it  does  not  state  in  the  assignment  that  the  court  erred 
in  refusing  these  charges.  Furthermore,  in  this  connection,  special 
charge  No.  2  which  was  refused,  in  view  of  the  facts  is  clearly  er- 
roneous. The  evidence  of  the  witness  of  appellant  who  was  familiar 
with  the  rules,  states  that  Rule  No.  27,  to  which  charge  No.  2  relates, 
did  not  apply  to  the  circumstances  of  this  case.  Furthermore,  the  doc- 
trine of  assumed  risk,  as  broadly  stated  in  the  remaining  charges  which 
were  refused,  was  not  proper  to  be  submitted.  If  the  element  of  neg- 
ligence which  is  charged  by  the  plaintiff  against  the  appellant  exists 
in  the  case,  the  doctrine  of  assumed  risk  would  have  no  application. 
(Quinn  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  11  Texas  Ct.  Rep.,  820.) 

The  fifth,  sixth,  seventh  and  ninth  assignments  of  error,  all  of 
which  are  grouped,  as  presented  .are  too  general  to  be  considered  and 
do  not  comply  with  the  rules. 

The  tenth  assignment  complains  of  theiiharge  of  the  court  on  the 


432  Texas  Civil  Appeals  Reports,  Vol.  40.      [November, 

measure  of  damages,  on  the  ground  that  it  authorized  a  double  recovery. 
The  charge  as  we  construe  it  is  not  subject  to  this  objection.  (Knit- 
tel  V.  Sdunidt,  16  Texas  Civ.  App.,  7.) 

The  eleventh  assignment  complains  of  the  action  of  the  trial  court 
in  permitting  plaintiff  to  offer  in  evidence  Bules  Nos.  105,  106,  430, 
431,  307,  102  and  27.  The  ground  of  objection  is  that  these  rules 
were  not  alleged,  and  that  there  is  no  averment  in  plaintiff's  petition 
tending  to  show  that  they  had  any  connection  with  this  case.  These 
rules  relate  to  the  conduct  of  conductors  and  engineers  with  reference 
to  the  safety  of  their  trains,  and  the  precautions  for  their  protection 
and  with  reference  to  coupling  and  signals  and  the  movement  of  trains, 
and  the  duty  of  engineers  in  starting  and  moving  their  trains,  in 
what  direction  they  shall  look,  and  the  measures  they  shall  adopt  for 
the  safety  of  trains  and  employes. 

Paragraph  6  of  the  supplemental  petition,  in  effect,  alleges  that 
it  was  the  duty  of  those  in  charge  of  the  train  to  use  ordinary  care 
to  prevent  the  plaintiff  from  being  injured,  and  it  was  their  duty  to 
obey  the  rules  and  regulations  and  customs  of  the  railroad  to  protect 
their  fellow  employes  from  injury.  Upon  this  and  as  to  what  were 
the  relative  and  respective  duties  of  the  parties,  was  a  matter  of  evi- 
dence. The  plaintiff  pleaded  the  negligence  of  the  conductor  and  of 
the  engineer;  in  other  words,  those  in  charge  of  the  train,  and  he  by 
his  supplemental  petition  alleged  that  according  to  the  rules  and  cus- 
toms, they  rested  under  the  duty  to  exercise  ordinary  care  for  his 
safety.  Plaintiff  was  not  required  to  plead  his  evidence  by  which  he 
expected  to  establish  this  fact,  but  it  was  proper  to  show  by  rule  or 
custom  what  was  the  duty  of  the  engineer  and  the  conductor  and  those 
generally  in  charge  of  the  train. 

The  twelfth  assignment  of  error  raises  an  objection  to  the  action  of 
the  trial  court  in  permitting  the  plaintiff  Fanning  to  testify  how  much, 
in  his  opinion,  his  capacity  for  earning  a  livelihood  by  manual  labor 
had  been  deprecicated  by  reason  of  his  injuries,  and  he  testified  about 
one-half.  The  objection  urged  to  this  is  that  it  called  for  the  conclu- 
sion or  opinion  of  the  witness.  The  admissibility  of  this  testimony  is 
settled  by  the  case  of  Texas  &  Pacific  Railway  Co.  v.  Watts,  10  Texas 
Ct.  Rep.,  419;  where  a  question  almost  identical  was  asked,  send  the 
answer  held  admissible. 

We  find  no  error  in  the  record,  and  the  judgment  is  aflSrmed. 

Affirmed, 

Writ  of  error  refused. 


International  and  Great  Northern  Railroad  Company  v. 
W.  P.  Smith. 

Decided  November  1,  1905. 

Paisenger — Directed  to  Wrong  Train — ^Ejeotion. 

Where  a  passenger  exhibited  to  the  employe  charged  with  her  direction  a 
ticket  to  her  destination  and  was  by  him  directed  upon  a  train  that  did  not 
stop  at  that  station,  the  company  was  estopped  to  deny  her  right  to  be  carried 
to  her  station  on  that  train  and  liable  for  damages  for  putting  her  off  at  another. 
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Appeal  from  the  District  Court  of  Travis  County.     Tried  below 
'     before  Hon.  V.  L.  Brooks. 

8.  R.  Fisher,  J.  H.  TaJlichet  and  8.  W.  Fisher,  for  appellant.  N,  A. 
Stedman,  of  counsel. — It  was  the  duty  of  plaintiff's  wife,  when  about 
to  take  passage  on  train  No.  1,  to  inform  herself  whether  the  train 
was  scheduled  to  stop  at  McNeil,  and  if  she  made  a  mistake,  not  in- 
duced by  defendant  or  its  agents,  against  which  ordinary  care  would 
have  protected  her,  and  boarded  a  train  not  scheduled  to  stop  at 
McNeil,  her  destination,  she  is  without  remedy  against  defendant  for 
the  consequences.  International  &  Q.  N.  By.  Co.  v.  Hassell,  62  Texas, 
256;  Beauchamp  v.  International  &  G.  N.  By.  Co.,  66  Texas,  249, 
and  cases  there  cited;  Thompson's  Carriers  of  Passengers,  note,  p.  66; 
Chicago,  etc..  By.  Co.  v.  Bandolph,  63  111.,  510;  Ohio,  etc..  By.  Co. 
V.  Hatton,  60  Ind.,  12.  See,  too,  Texas  &  P.  By.  Co.  v.  White,  17  S. 
W.  Bep.,  419,  420;  Missouri,  K.  &  T.  By.  Co.  v.  Byas,  29  S.  W.  Bep., 
1122,  1123. 

No  briefs  for  appellee  were  on  file. 

KEY,  Associate  Ju8TiCE.-^Appellee  sued  appellant,  seeking  to  re- 
cover $502.75,  damages  alleged  to  have  resulted  from  the  wrongful 
ejection  of  the  plaintiff's  wife  from  a  passenger  train  on  appellant's 
road.     The  plaintiff  recovered  $150  and  the  defendant  has  appealed. 

The  first  and  second  assignments  of  error  assail  the  verdict  of  the 
jury,  but  the  testimony  given  by  the  plaintiff's  wife  supports  the  ver- 
dict. There  was  confiict  between  her  testimony  and  that  given  by  the 
train  crew;  but  it  was  the  province  of  the  jury  to  determine  the  ques- 
tion of  credibility  between  the  witnesses.  Hence  the  assignments  re- 
ferred to  are  overruled. 

The  third  assignment  complains  of  the  charge  of  the  court,  the  con- 
tention being  that  it  made  the  plaintiff's  right  to  recover  depend  upon 
whether  or  not  the  defendant's  employes  were  guilty  of  negligence  •  in 
advising  her  to  get  on  the  train  in  question,  which  was  not  scheduled 
to  stop  at  McNeil,  the  place  of  her  destination.  Mrs.  Smith  testified 
that  she  had  a  ticket  entitling  her  to  transportation  on  defendant's 
road  from  Taylor  to  McNeil;  that  before  boarding  the  train  at  Taylor, 
she  showed  her  ticket  to  two  of  defendant's  employes,  shown  by  other 
testimony  to  have  been  a  brakeman  and  porter  on  the  train;  that  they 
examined  the  ticket  and  told  her  to  get  on  the  train  which  she  did; 
that  thereafter  the  conductor  took  up  her  ticket,  and  over  her  protest, 
ejected  her  from  the  train  at  Bound  Bock. 

The  court  instructed  the  jury  that  if  the  plaintiff's  wife  was  the 
holder  of  a  first-class  passenger  ticket,  entitling  her  to  passage  over 
the  defendant's  railroad  from  Taylor  to  McNeil,  and  that  the  defend- 
ant, through  an  employe  provided  for  that  purpose,  advised  her  that 
she  was  entitled  to  ride  on  that  train,  and  she,  relying  upon  such  ad- 
vice, took  passage  thereon  and  was  afterwards  ejected  therefrom,  as 
alleged  in  the  petition;  and  that  the  action  of  the  servant  or  employe 
Vol.  XL.  Civil— 28. 
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who  so  advised  her  to  board  the  train  was  negligence,  to  find  for  the 
plaintiff. 

If  the  plaintiff's  wife  boarded  the  train  under  the  circumstances  re- 
cited in  the  first  part  of  the  charge,  we  think  the  defendant  was 
estopped  from  disputing  her  right  to  ride  on  that  train  to  McNeil,  her 
destination;  and  that  it  was  the  duty  of  those  in  charge  of  the  train 
to  stop  at  that  place,  and  permit  her  to  get  off.  The  charge  of  the 
court  went  further  than  this  and  required  the  plaintiff  to  show,  in 
order  to  recover,  that  the  employe  who  induced  her  to  board  that  train 
was  guilty  of  negligence;  but  the  defendant  has  no  right  to  complain 
of  such  additional  charge.  The  additional  burden  thereby  placed  upon 
the  plaintiff  rendered  the  charge  beneficial  to  the  defendant. 

In  some  other  respects  the  charge  of  the  court  is  assailed,  and  there 
are  several  assignments  of  error  addressed  to  the  refusal  of  requested 
instructions.  On  all  the  questions  referred  to  we  rule  against  appel- 
lant. 

No  reversible  error  has  been  shown,  and  the  judgment  is  affirmed. 

Afflrmed, 


] 


J.  H.  Wright  et  al.  v.  Texas  Moline  Plow  Company  et  al. 

Decided  November  I,  1906. 

1. — ^Mortffagred  Property — Sale — Lien  on  Proceeds. 

Where  mortgaged  property  was  sold  by  the  mortgagor,  the  mortgagee,  in 
order  to  establish  a  lien  upon  property  bought  with  the  proceeds,  must  be 
able  to  trace  such  proceeds  into  the  purchase  of  the  specific  property  on  which 
such  lien  is  claimed,  the  principle  of  confusion  of  goods  by  a  trustee  having 
no  application  to  such  a  transaction. 

2. — Same — Bankmptoy. 

The  property  of  a  debtor  having  been  sold  by  a  receiver  in  proceedings 
by  mortgages  who  claimed  a  lien  on  the  property  mortgaged  and  on  other 
property  in  which  the  proceeds  of  the  sale  of  mortgaged  property  had  been 
invested,  but  had  failed  to  trace  such  investment  into  the  purchase  of  any 
specific  property,  a  trustee  in  bankruptcy  of  the  debtor,  appointed  after  the 
receiver  had  possession,  was  entitled,  as  against  the  mortgagees,  to  recover 
the  proceeds  of  so  much  of  the  property  as  the  mortgagees  had  so  failed  to 
establish  a  lien  upon. 

8. — 3ame — Ruling  Followed. 

The  decision  upon  a  former  appeal  in  this  case  (Texas  Moline  Plow  Co. 
v.  Kingman,  Texas,  Imp.  Co.,  80  S.  W.  Rep.,  1042)   approved  and  followed.  ■ 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Hon.  T.  F.  Nash. 

Armstrong  &  Hanger  and  A,  B,  Flanary,  for  appellant  "Wright. — 
Property  in  custodia  legis  should  be  returned  to  defendant,  or  his  repre- 
sentative, when  writ  was  wrongfully  issued,  or  possession  wronrfuUy 
acquired.  Petty  v.  Lang,  81  Texas,  238;  Smith  v.  Whitfield,  67 
Texas,  124;  Hamilton  v.  Kilpatrick,  29  S.  W.,  819. 

The  reservation  of  title  contained  in  the  orders  given  by  Hutcheson 
to  appellee  and  intervenors  is  in  legal  effect,  a  chattel  mortgage.    Rev. 
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Stats.,  arts.  2549,  3327  and  3329;  Milburn  Mfg.  Co.  v.  Peak,  89 
Texas,  211 ;  Harling  v.  Creech,  88  Texas,  300. 

Said  chattel  mortgages  are  in  contravention  of  article  2548  of  the 
statute  of  frauds,  and  are  therefore  fraudulent  and  void.  Art.  2548, 
Eev.  Stats.;  Wilber  v.  Kray,  11  S.  W.,  540;  Bank  v.  Lovenberg, 
63  Texas,  506;  Dunkin  v.  Taylor,  63  Texas,  645;  Avery  v.  Mansur 
Implement  Co.,  37  S.  W.,  466. 

The  mortgage  lien  does  not  attach  by  operation  of  law  to  the  prop- 
erty that  the  proceeds  of  mortgaged  property  may  be  invested  in.  Cob- 
bey  on  Chattel  Mortgages,  sec.  636;  Beers  v.  Waterbury,  8  Bosw., 
396;  Ware  r.  Georgetown  Cong.  Society,  126  Mass.,  534V  Waters  v. 
Cass  County  Bank,  65  Iowa,  234. 

When  the  proceeds  of  mortgaged  property  are  deposited  in  the  general 
account  of  the  mortgagor,  and  are  mingled  with  the  mortgagor's  other 
funds,  or  the  funds  of  the  bank,  the  mortgage  lien  is  lost.  Moline 
Plow  Co.  V.  Kingman  T.  I.  Co.,  80  S.  W.,  1042 ;  Jones  on  Lien,  sec. 
34;  Bank  v.  Weems,  69  Texas,  489;  Cobby  on  Chattel  Mortgages,  art. 
766^  and  cases  there  cited ;  Brown  v.  Barber,  47  Kan.,  527 ;  Grinnel  v. 
Suydam,  3  Sanford,  132 ;  Bank  v.  Dowd,  2  L.  B.  A.,  480. 

The  burden  is  on  the  party  seeking  to  impress  a  trust  on  property  to 
trace  and  identify  the  trust  fund,  and  to  show  how  much  of  the  trust 
fund  has  been  invested  in  other  property  and  into  what  particular  prop- 
erty the  same  has  been  invested.  Moline  Plow  Co.  v.  Kingman  Imp. 
Co.,  80  S.  W.,  1042 ;  Bank  v.  Weems,  69  Texas,  489 ;  Bank  v.  Dowd, 
2  L.  R.  A.,  480;  Silk  Co.  v.  Flanders,  87  Wis.,  237;  Cavin  v.  Gleason, 
105  N.  Y.,  256. 

The  United  States  District  Court  of  the  Northern  District  of  Texas 
has  exclusive  jurisdiction  to  determine  the  rights  of  the  creditors  of 
Hutcheson  to  the  fund  in  controversy.  Said  fund  should  be  delivered 
to  the  intervenor  Wright  to  be  there  administered.  National  Bank- 
rupt Law,  sees.  2-67;  Moline  Plow  Co.  v.  Kingman  T.  I.  Co.,  80  S. 
W.,  1042;  Brandenberg  on  Bankruptcy,  p.  175;  Morris  v.  Davidson, 
11  N.  B.  R.,  454;  In  re  English,  127  Fed.  Rep.,  946;  Tatman  v. 
Humphrey,  63  L.  R.  A.,  738;  Wilson  Bros.  v.  Nelson,  183  TJ.  S.,  191. 

J.  M.  McCormicJc,  for  appellant  Kingman  Texas  Imp.  Company.-^ 
The  evidence  was  uncontradicted  to  the  effect  that  the  plaintiff  had  a 
lien  for  the  payment  of  its  debt  on  all  the  goods,  the  sale  of  which 
resulted  in  the  funds.  Holloway  Seed  Co.  v.  City  National  Bank,  92 
Texas,  191,  and  cases  cited;  Morrison  v.  Adoue,  76  Texas,  262;  Carter 
V.  Carpenter,  7  Bush.,  257. 

A  voluntary  petition  in  bankruptcy  does  not  effect  a  vacation  of 
levies  made  upon  property  through  legal  proceedings  against  a  person 
who  is  insolvent  within  four  months  prior  to  the  filing  of  the  petition 
in  bankruptcy.  It  is  only  in  involuntary  cases  when  this  effect  flows 
from  the  institution  of  bankruptcy  proceedings.  In  re  Easley,  93  Fed. 
Rep.,  420;  In  re  O'Connor,  95  Fed.  Rep.,  943. 

Independent  of  any  question  of  registration,  the  plaintiff  was  entitled, 
as  against  the  intervening  creditors,  to  a  priority  in  the  distribution  of 
the  proceeds  of  the  sale  of  the  property  placed  in  the  hands  of  a  re- 
ceiver, because  by  plaintifPs  diligence  in  sequestrating  through  the  re- 
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ceivership,  and  preserving  the  trust  fund^  it  acquired  by  an  equitable 
levy  thereon,  a  priority  over  the  other  creditors  of  Hutcheson  having 
similar  claims  to  said  fund  arising  out  of  the  contracts  to  which  plain- 
tiff was  not  a  party.  The  original  bill  was  in  the  nature  of  a  creditor's 
bill.  Corning  v.  Norton,  2  Paige,  567;  Beach  on  Beceivers,  sec.  623; 
Eamberly  v.  Hartley,  1  Fed.,  574;  Smith's  Eq.  Bemedies,  sec.  235; 
Sage  V.  Memphis,  etc..  By.  Co.,  125  U.  S.,  376;  Spellman  v.  Freed- 
mah,  130  N.  T.,  423;  Beach  Mod.  Eq.,  sec.  913;  Freedman's  S.  &  T. 
Co.  V.  Earle,  110  U.  S.  710. 

EIDSON,  Associate  Justice. — This  suit  was  originally  brought  by 
Kingman,  Texas  Implement  Company  against  W.  L.  Hutcheson  to 
recover  on  certain  notes  and  an  open  account  held  by  it  against  the 
said  Hutcheson,  and  alleged  to  have  accrued  on  account  of  the  sale  by 
it  to  the  said  Hutcheson  of  certain  merchandise  under  the  following 
agreement : 

^^It  is  expressly  agreed  that  the  title  to  and  ownership  of  all  goods 
shipped  under  this  contract  shall  remain  vested  in  the  Kingman,  Texas 
Implement  Company,  unless  at  their  option  it  shall  be  expressly  waived 
in  writing.  And  the  goods  are  to  be  held  at  all  times  subject  to  their 
order  until  paid  for.  If  sales  are  made  before  payment,  they  shall  be 
made  only  in  the  regular  course  of  business,  and  the  proceeds  of  such 
sales,  whether  cash,  book  account  or  notes,  are  to  be  held  as  the  prop- 
erty of  the  Kingman,  Texas  Implement  Company  in  trust  as  collateral 
security  for  their  benefit  and  subject  to  their  order  until  all  obligations 
provided  for  in  this  contract  or  arising  therefrom,  are  fuUy  paid  in 
money,  or  until  full  payment  is  made  at  the  net  prices  herein  specified. 
But  nothing  in  this  clause  shall  release  the  undersigned  purchaser 
from  making  the  payments  as  above  stipulated.  It  is  further  agreed 
that  notes  taken  by  the  Kingman  Texas  Implement  Company  are  not 
accepted  as  payment  or  a  novation  or  waiver  of  this  contract'* 

It  further  alleged  that  said  agreement  was  in  fact  a  chattel  mort- 
gage, and  that  the  same  had  been  registered  as  a  chatfel  mortgage  in 
the  records  of  Tarrant  County,  Texas;  that  the  said  Hutcheson  had 
sold  all  of  said  goods  except  eight  buggies  and  one  or  two  plows  and 
had  received  in  payment  therefor  more  than  $3,000  in  money  and 
promissory  notes,  as  the  proceeds  of  such  goods;  that  instead  of  hold- 
ing the  same  under  said  contract  for  the  benefit  of  said  Kingman, 
Texas  Implement  Company,  he  has  used  said  money  and  notes  and  the 
proceeds  of  said  notes  in  replenishing  his  stock  of  goods,  and  thereby 
it,  the  said  Kingman,  Texas  Implement  Company,  became  entitled  to 
a  lien  on  said  stock  of  goods  for  the  payment  of  said  indebtedness  due 
to  it  by  said  Hutcheson ;  that  since  the  institution  of  the  suit  a  receiver 
had  been  appointed  and  the  goods  sold  and  the  proceeds  of  all  the 
assets  of  the  mercantile  business  of  the  said  Hutcheson  were  deposited 
in  the  registry  of  the  court;  that  since  the  institution  of  the  suit  J. 
H.  Wright  had  been  appointed  trustee  in  bankruptcy  of  the  said 
Hutcheson,  and  had  made  himself  a  party  to  the  suit.  It  further  al- 
leged that  by  reason  of  its  said  contract  and  the  registry  thereof,  it 
became  entitled  to  a  preference  lien  upon  all  of  the  proceeds  of  the 
sale  of  the  merchandise  in  the  registry  of  the  court. 
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The  original  petition  of  the  Kingman^  Texas  Implement  Company 
and  application  for  a  receiver  were  filed  September  16,  1901,  and  on 
the  same  day  the  court  granted  the  writ  of  injunction  prayed  for, 
and  ordered  that  the  property  described  in  the  petition,  together  with 
all  notes  and  accounts  pertaining  thereto  in  the  possession  of  Hutche- 
son^  his  agents,  attorneys  or  servants,  together  with  the  books  of  ac- 
count of  said  business  and  the  invoices  of  merchandise  thereof  and  all 
memoranda  relating  thereto  be  placed  in  the  hands  of  the  receiver.  W. 
S.  Long,  of  Dallas,  Texas,  was  appointed  receiver  and  ordered  to  take 
possession  of  said  property  on  giving  bond  in  the  sum  of  $2,000.  He 
took  possession  of  all  of  said  property  in  possession  of  said  Hutcheson, 
consisting  of  accounts  of  the  face  value  oi  $2,403.12,  notes  of  the  face 
value  of  $774,  and  merchandise  of  the  invoice  value  of  $4,673.93. 
Thereafter,  on  the  6th  day  of  October,  1901,  the  court  entered  an  or- 
der, requiring  all  persons  who  had  any  claim  or  interest  in  said  prop- 
erty, to  intervene  in  this  suit  and  set  up  such  claims  on  or  before  the 
first  day  of  the  next  term  of  said  court,  or  be  forever  barred  from  as- 
serting claim  to  said  goods  or  any  part  thereof,  and  it  was  ordered 
that  publication  of  said  order  be  made  in  a  daily  newspaper  for  eight 
days  prior  to  the  first  day  of  November,  1901.  AH  of  the  petitions  of 
intervention  were  filed  by  leave  of  the  court  within  said  time.  Under 
the  orders  of  the  court  the  receiver  sold  the  notes  and  accounts  received 
by  him  for  $512.50,  and  the  merchandise,  after  withdrawing  certain 
specified  wagons,  buggies  and  implements,  for  $2,690.16,  and  the  bug- 
gies and  implements  withdrawn  for  $254.50,  and  the  wagons  for  $260; 
all  of  the  funds  realized  amounting  in  the  aggregate  to  the  sum  of 
$3,827.16.  Said  funds,  after  deducting  the  expenses  authorized  bv  the 
court  aggregating  $607.87,  were  paid  into  the  court,  the  amount  being 
$3,221.29. 

In  the  second  amended  original  petition  of  Kingman,  Texas  Imple- 
ment Company,  it  sets  up  the  previous  judgment  of  the  trial  court 
and  the  distribution  thereunder  of  the  funds  in  the  registry  of  the 
court,  and  the  subsequent  reversal  by  the  Court  of  Civil  Appeals  of 
such  judgment,  and  sets  up  that  the  receivership  has  been  closed,  and 
that  the  controversy  herein  is  at  this  time  as  to  the  money  awarded 
to  the  plaintiff  Kingman,  Texas  Implement  Company  over  and  above 
the  sum  of  $254.50,  which  sura  represented  the  value  of  the  goods  on 
which  it  established  a  specific  lien,  and  as  to  which  affirmance  was 
rendered  by  the  Court  of  Civil  Appeals;  and  set  up  that  more  than  a 
year  had  elapsed  since  the  appointment  of  a  trustee  in  the  bankruptcy 
proceedings,  and  that  only  a  few  claims  of  small  amounts  had  been 
proven  in  the  bankruptcy  proceedings,  and  that  the  time  had  elapsed 
for  the  parties  to  prove  up  their  claims  in  bankruptcy,  and  asked  that 
the  court,  on  this  account,  administer  the  estate  for  the  benefit  of  the 
creditors  who  were  parties  to  this  suit,  in  case  the  court  should  not 
hold  in  its  favor  on  its  claim  of  a  lien  on  the  entire  fund. 

Appellant  J.  H.  Wright  who  intervened  in  the  suit  answered  (1) 
by  plea  in  abatement,  that  said  Hutcheson  was  on  the  17th  day  of 
September,  1901,  duly  adjudged  a  bankrupt  upon  his  voluntary  peti- 
tion, and  thereafter  on  the  28th  day  of  September,  1901,  appellant  was 
legally  appointed  trustee  of  the  estate  of  the  said  Hutcheson,  and  had 
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properly  qualified  as  such;  (2)  general  demurrer  to  appellees'  petition 
and  to  all  the  other  pleas  of  intervention;  (3)  by  special  exception  to 
that  portion  of  appellees*  petition  and  the  various  pleas  of  intervention, 
wherein  it  is  alleged  that  the  proceeds  of  property  mortgaged  by  said 
Hutcheson  had  been  invested  in  other  property,  and  that  thereby  appel- 
lee and  the  other  intervenors  have  acquired  a  preference  lien  against 
the  property  and  estate  of  said  Hutcheson,  for  ^e  reasons  that  the 
allegations  are  insufficient  to  show  a  valid  and  subsisting  lien  and  be- 
cause the  same  show  that  the  court  is  without  jurisdiction  to  adminis- 
ter said  estate,  or  to  determine  the  priorities  between  the  creditors  of 
the  same;  (4)  by  general  denial  to  said  petition  and  said  pleas  of  in- 
tervention; (5)  by  special  plea  that  the  alleged  chattel  mortgage  or 
liens  in  favor  of  appellee  and  intervenors  are  contained  in  order  blanks 
given  by  said  Hutcheson  to  said  respective  creditors  for  goods  ordered 
by  him  at  the  time  such  order  blanks  are  dated,  and  that  the  lien  by 
its  terms  only  relates  to  the  goods  ordered,  that  the  goods  so  ordered 
were  mixed  and  mingled  with  other  goods  owned  by  said  Hutcheson, 
and  were  exposed  to  daily  sale  in  the  ordinary  course  of  business  by 
him  as  a  retail  merchant;  that  said  mortgage  liens  were  retained  in 
contemplation  that  said  goods  would  be  exposed  daily  to  sale  in  the 
regular  course  of  business  of  the  said  Hutcheson,  and  in  contemplation 
of  the  continuance  of  the  possession  of  same  by  him,  that  none  of 
said  goods  nor  proceeds  of  same  were  held  by  said  Hutcheson  on  con- 
signment or  in  trust  for  plaintiff  or  said  interveners,  and  that  none 
of  said  mortgages  were  registered  except  the  mortgage  of  appellee, 
which  was  registered  on  the  14th  day  of  September,  1901,  two  days 
prior  to  the  institution  of  the  suit;  (6)  by  plea  in  bar  to  the  effect 
that  said  Hutcheson  had  been  adjudged  a  bankrupt,  and  that  he  had 
been  appointed  trustee  and  had  demanded  of  the  receiver,  W.  S.  liong, 
possession  of  said  property;  and  (7)  by  plea  to  the  effect  that  plaintiff, 
Kingman,  Texas  Implement  Company,  on  July  30,  1902,  had  taken 
from  the  registry  of  the  court,  and  had  receipted  the  clerk  therefor, 
the  sum  of  $2,846.14,  including  the  sum  of  $254.50,  by  virtue  of  a 
previous  judgment  of  this  court,  from  which  judgment  appeal  was 
taken  and  judgment  rendered  vacating  such  order,  as  appears  in  the 
opinion  of  the  Court  of  Civil  Appeals  of  the  Fourth  District  in  this 
case,  reported  in  80  S.  W.  Rep.,  1042,  and  judgment  was  asked  by  ap- 
pellant for  this  amount. 

W.  L.  Hutcheson  answered  by  plea  in  abatement,  general  and  special 
demurrers,  general  denial  and  special  pleas,  substantially  the  same  as 
those  of  appellant  Wright. 

The  Texas  Moline  Plow  Company,  Keating  Implement  &  Machine 
Company,  Emerson  Manufacturing  Company  and  T.  H.  Smith  Com- 
pany, each  filed  a  plea  of  intervention,  alleging  the  amount  of  in- 
debtedness found  for  each  of  them  by  the  verdict  of  the  jury,  and  al- 
leging substantially  the  same  lien  as  set  up  by  Kingman,  Texas  Im- 
plement Company  in  its  petition. 

The  jury,  under  the  direction  of  the  court,  returned  the  following 
verdict:  "We  the  jury  find  against  the  plaintiff  in  the  sum  of 
$2,846.14,  same  being  amount  heretofore  received  by  plaintiff  out  of 
the  registry  of  this  court,  less  the  sum  of  $254.50,  the  amounts  of 
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proceeds  of  plaintiff's  goods  on  which  it  held  lien,  leaving  the  net 
amount  of  $2,691.64,  which  we  find  against  plaintiff.  We  further 
find  the  said  sum  of  $2,591.64  to  be  applied,  first,  to  the  payment  of 
costs  herein,  and  the  remainder  to  be  prorated  between  the  plaintiff  and 
the  interveners,  in  proportion  to  the  amounts  of  their  respective  un- 
paid recoveries  herein  adjudged  to  them  respectively  against  defendant 
W.  L.  Hutcheson." 

Judgment  was  rendered  upon  this  verdict  for  plaintiff  Kingman, 
Texas  Implement  Company  and  for  the  other  interveners  and  against 
J.  H.  Wright,  appellant,  prorating  the  fund  obtained  from  the  sale 
of  the  estate  of  defendant  Hutcheson  taken  possession  of  by  the  receiver 
under  the  orders  of  the  court  after  payment  of  costs  and  expenses 
between  plaintiff  and  other  creditors  interveners,  and  refusing  recovery 
to  appellant  as  trustee  in  bankruptcy.  Appellant  Wright  and  the 
Kingman,  Texas  Implement  Company  alone  have  perfected  an  appeal 
from  this  judgment. 

Opinion. — Appellant  J.  H.  Wrighf  s  assignments  of  error  all  practic- 
ally contend,  first,  that  appellees'  pleadings  and  the  proof  show  that 
they  have  no  valid  lien,  legal  or  equitable,  upon  the  property  in  con- 
troversy; and,  second,  that  he,  as  the  trustee  in  bankruptcy  of  the 
estate  of  Hutcheson,  is  entitled  to  the  possession  of  said  property.  The 
allegations  of  appellees'  petition  and  the  uncontroverted  evidence  showed 
that  the  goods  were  sold  by  appellee  to  Hutcheson  with  the  reservation 
of  the  title  to  secure  the  purchase  money.  This  constitutes  a  mortgage. 
(Rev.  Stats.,  art.  3327;  Harling  v.  Creech,  88  Texas,  300;  Milburn 
Mfg.  Co.  V.  Peak,  89  Texas,  211.)  The  pleading  and  proof  also  show 
that  the  goods  were  sold  to  Hutcheson  with  the  understanding  that 
they  would  be  exposed  to  sale  in  the  regular  course  of  his  business  as 
a  merchant,  and  that  all,  except  a  small  portion  thereof,  were  sold 
by  him  in  the  regular  course  of  his  said  business.  This  renders  the 
mortgage  void.  (Rev.  Stats.,  art.  2548;  Wilber  v.  Kray,  11  S.  W. 
Rep.,  540;  Bank  v.  Lovenberg,  63  Texas,  506;  Dunkin  v.  Taylor,  63 
Texas,  645.)  The  pleadings  and  evidence  show  that  the  proceeds  of 
all  of  the  merchandise  sold  to  Hutcheson  by  appellee,  and  which 
merchandise  was  on  hand  at  the  time  of  the  appointment  of  the  re- 
ceiver, were  turned  over  to  appellees.  The  evidence  not  only  fails  to 
point  out  any  specific  property  on  hand  as  the  proceeds  of  the  sale 
of  property  sold  by  appellees  to  Hutcheson,  but  fails  to  show  that  any 
of  the  property  on  hand  at  the  time  the  receiver  took  possession  of 
same  resulted  from  or  was  the  proceeds  of  the  sale  of  the  property  of 
appellees.  In  order  for  appellees  to  reach  the  property  in  controversy, 
or  any  part  of  it,  and  subject  same  to  the  payment  of  their  debts 
against  Hutcheson,  they  must  show  what  particular  or  specific  part  of 
the  property  on  hand  was  acquired  by  the  sale  of  or  resulted  from  the 
proceeds  of  the  sale  of  the  merchandise  sold  by  them  respectively  to 
Hutcheson.  This  the  evidence  shows  they  failed  to  do.  (Texas  Moline 
Plow  Co.  V.  Kingman  Texas  Implement  Co.,  80  S.  W.  Rep.,  1042.) 

The  precise  question  was  before  the  Court  of  Civil  Appeals  of  the 
Fourth  District  on  the  former  appeal  of  this  case,  and  that  court,  in 
an  able  and  well  considered  opinion,  delivered  by  Mr.  Justice  Fly, 
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held,  on  a  state  of  facts  the  same  as  in  the  record  on  this  appeal,  tiiat 
the  evidence  failing  to  trace  any  part  of  the  proceeds  of  the  sale  of 
the  property  of  appellees  into  any  specific  property  on  hand  at  the 
time  the  receiver  took  possession  thereof,  such  property  was  not  im- 
pressed with  a  trust  in  favor  of  appellees.  In  the  case  of  Bank  v. 
Weems,  69  Texas,  499,  the  court  says:  "The  true  rule  is  that  a  trust 
estate  must  be  clearly  traced  into  other  specific  property  in  order  that 
the  cestui '  que  trust  may  claim  either  the  property  itself,  or  a  lien 
upon  it.*' 

The  Court  of  Civil  Appeals  on  the  former  appeal  affirmed  that  part 
of  the  judgment  of  the  court  below  on  the  former  trial  which  gave 
to  appellees  their  identified  property  or  the  proceeds  of  the  sale  thereof ; 
but  held  that  under  the  facts,  there  was  not  basis  for  a  finding  that  the 
other  property  in  the  hands  of  the  receiver  was  impressed  with  a  trust 
in  favor  of  Kingman,  Texas  Implement  Company,  and  that  the  pro- 
ceeds of  this  should  have  been  awarded  to  the  trustee  in  bankruptcy;  and 
this  holding  meets  with  our  entire  approval.  After  the  particular 
property  to  which  appellees'  respective  liens  attached  was  identified 
and  the  proceeds  of  the  sale  thereof  turned  over  to  them,  there  was  no 
further  necessity  for  the  receiver.  The  remainder  of  the  property  was 
subject  to  the  claims  of  all  the  creditors  of  Hutcheson;  and  he,  having 
been  adjudicated  a  bankrupt  and  appellant  Wright  appointed  trustee 
of  his  estate,  thereby  being  made  the  legal  representative  of  all  his 
creditors,  he,  the  said  Wright,  became  entitled  to  the  possession  of  said 
property.  (Nat.  Bankrupt  Law,  sees.  47,  67,  70;  In  re  Tatem,  110  Fed. 
Bep.,  520;  In  re  Wright,  107  Fed.  Bep.,  428;  In  re  Legg,  96  Fed.  Bep., 
327.) 

It  is  unnecessary  for  us  to  discuss  in  detail  the  assignments  of  error 
of  the  Kingman,  Texas  Implement  Company,  as  we  overrule  them  all 
for  the  reasons  above  stated. 

We  do  not  think  the  issue  of  the  wrongful  commingling  of  trust 
funds  by  the  trustee  with  his  own  property  raised  by  the  evidence  in 
this  case ;  and  therefore,  the  principle  of  law  applicable  to  such  an  issue 
is  inapplicable  to  any  evidence  in  this  case. 

The  judgment  of  the  court  below  is  reversed,  and  judgment  here 
rendered  in  favor  of  appellant  J.  H.  Wright  as  trustee  in  bankruptcy 
of  the  estate  of  W.  L.  Hutcheson  against  Kingman,  Texas  Implement 
Company  for  the  sum  of  $2,591.64,  and  against  the  said  Kingman, 
Texas  Implement  Company  and  the  other  appellees  herein  for  all 
costs  of  suit;  and  that  the  said  other  appellees,  Texas  Moline  Plow 
Company,  Keating  Implement  &  Machine  Company,  Emerson  Manu- 
facturing Company  and  T.  H.  Smith  Company,  take  nothing  by  their 
suit  and  intervention  herein  insofar  as  same  relates  to  the  fund  in 
controversy  herein. 

Reversed  and  remanded. 
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Bbtan  Callaohan  et  al.  v.  W.  G.  Tobin. 

Decided  November  1,  1906. 

1. — ^Znoumbeiit  of  Publle  Offloe— Threats  to  Outt — ^InJunotloA. 

Title  to  an  office  can  not  be  tried  through  the  medium  of  an  injunction, 
but  the  remedy  by  injunction  can  be  invoked  to  protect  the  possession  even  of 
officers  de  facto  against  the  acts  of  intruders  on  such  possession. 

8. — ^Tenure  of  Ofllce— Charter  CouBtmed. 

The  charter  of  the  city  of  San  Antonio  provides  that  the  police  and  fire 
departments  of  the  city  shall  be  controlled  by  a  board  of  civil  service  com- 
missioners, ''and  all  persons  selected  by  said  board  to  serve  as  policemen  or 
firemen  shall  hold  their  positions  during  good  behavior,  and  shall  not  be  dis- 
charged for  political  reasons,  and  in  no  event  except  for  good  cause,  and  after 
charges  have  been  filed  and  due  hearing  had  thereon.''  Held,  it  will  not  be 
supposed  the  Legislature  intended  to  violate  the  provisions  of  the  Constitution, 
and  by  the  expression  "during  good  behavior"  the  Legislature  did  not  mean  good 
behavior  during  life,  but  good  behavior  during  the  constitutional  term  of  two 
years. 

S. — Charter  Construed — ^ProYisions  Keoonciled. 

By  certain  sections  of  the  city  charter  it  is  provided  that  any  appointive 
officer,  employe,  agent  or  servant  of  the  city  employed  under  the  authority 
of  the  council  may  be  discharged  from  service  by  the  mayor  for  any  reason  he 
may  deem  sufficient,  and  the  council  is  given  the  care,  management  and  control 
of  the  city  and  its  property,  and  the  authority  to  establish  a  police  force  and 
regulate  the  same,  and  to  establish,  regulate  and  maintain  a  fire  department. 
By  another  section  the  charge,  management  and  control  of  the  police  and  fire 
departments  and  the  selection,  management,  control  and  dischanre  of  the  ap- 
pointees therein  is  given  to  the  board  of  civil  service  commissioners.  Held, 
there  is  no  conflict  in  the  grant  of  powers. 

4.— Money  Valve  of  Office— Jurisdietion  of  Distrlet  Courts. 

Under  the  Constitution  of  Texas  District  Courts  have  the  power  and 
authority  to  issue  writs  of  injunction  in  all  cases,  irrespective  of  the  amount 
in  controversy,  in  which  courts  of  chancery  could  have  issued  them  under  the 
rules  of  equity  jurisprudence. 

4. — Term  of  Offloe— Until  Snooessor  Qualifies. 

The  Constitution  fixes  the  duration  of  all  offices,  not  otherwise  fixed  by 
it,  at  two  years;  but  it  also  provides  that  ''all  officers  within  this  State  shall 
continue  to  perform  the  duties  of  their  offices  until  their  successors  shaU  be 
duly  qualified.'' 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Jos.  Ryan,  Houston  Bros,  and  R.  J.  Boyle,  for  appellants. — ^Where 
a  claim  of  oflSce  is  asserted,  injunction  is  not  the  proper  remedy  to 
secure  or  retain  possession  of  the  office  and  the  custody  and  control 
of  the  property  incident  thereto,  because  an  adequate  remedy  is  afforded 
at  law  in  the  proceedings  of  quo  warranto  or  mandamus. 

Jurisdiction  does  not  lie  in  the  District  Court  to  try  title  to  an 
office,  where  the  money  value  of  the  office  is  less  than  five  hundred 
dollars.  This  is  the  rule  under  our  laws,  whether  such  trial  to  the 
right  of  office  be  by  injunction  or  other  procedure. 

The  court  erred  in  rendering  judgment  herein  in  favor  of  plaintiff 
because  the  eyidence  in  this  case  shows  that  plaintiff  was  appointed  to 
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the  oflSce  of  chief  of  the  fire  department  of  the  city  of  San  Antonio  by 
the  mayor  of  said  city  on  March  11^  19^3,  and  that  his  constitutional 
term  of  office  as  such  expired  long  prior  to  the  institution  of  this  suit 
and  that  he  had  never  been  reappointed  to  said  office  and  is  not,  there- 
fore authorized  or  empowered  to  maintain  himself  and  can  not  there- 
fore be  vested  with  title  to  said  office  or  perpetuated  therein  by  the 
decree  of  the  court. 

The  court  erred  in  rendering  judgment  in  favor  of  plaintiff  herein 
'because  the  evidence  shows  that  the  commission  under  which  plaintiff 
is  holding  office  as  fire  chief  of  the  city  of  San  Antonio  and  was  so 
holding  at  the  time  of  the  institution  of  this  suit  had  expired  long 
prior  to  the  institution  of  this  suit,  and  that  plaintiff  had  not  and 
could  not  have  any  right,  property  or  interest  in  the  office  of  chief  of 
the  fire  department  of  the  city  of  San  Antonio. 

Ogden  £  Brooks,  Wm.  Aubrey,  L.  Q.  Denman,  H.  C.  Carter  and 
John  H.  Clark,  for  appellee. — It  is  the  right  and  duty  of  a  public 
officer  to  protect  the  property  of  the  office,  and  when  necessary  he  may 
have  injunction.     Caruthers  v.  Harnett,  67  Texas,  127. 

Where  one  is  lawfully  in  possession  of  an  office  injunction  is  the 
proper  remedy  to  prevent  an  intruder  from  taking  possesson  of  the 
office  and  property  pertaining  thereto,  and  inquiry  can  be  made  into 
the  authority  of  the  body  attempting  to  make  an  appointment  under 
such  proceeding.  Ehlinger  v.  Bankin,  29  S.  W.  Bep.,  240;  Brumby 
V.  Boyd,  66  S.  W.  Bep.,  874;  State  Const.,  sec.  17,  art.  16,  and  sec. 
19,  art.  1 ;  Kimbrough  v.  Bamett,  93  Texas,  310 ;  Terrell  v.  Green,  88 
Texas,  543;  Peterson  v.  Smith,  69  S.  W.  Bep.,  642;  Anderson  Co.  v. 
Kennedy,  58  Texas,  622;  Mayor  of  Baltimore  v.  State  (Md.),  74 
Am.  Dec,  572 ;  Biencourt  v.  Parker,  27  Texas,  558 ;  Franco  Texas  Ijand 
Co.  V.  Laigle,  59  Texas,  344;  Galveston  By.  v.  Galveston,  90  Texas, 
411. 

Injunction  will  issue  in  many  cases  where  there  is  a  legal  remedy. 
Bev.  Stats.,  2989;  87  Texas,  330;  73  S.  W.  Bep.,  83;  63  Texas,  223; 
lb.,  349;  91  Texas,  129;  69  S.  W.  Bep.,  543. 

After  officer  removed  without  authority  he  may  be  restored  by 
mandamus.     Johnson  v.  Galveston,  33  S.  W.  Bep.,  151. 

It  is  to  the  interest  of  the  public  that  the  office  be  filled.  McAllen 
V.  Bhodes,  65  Texas,  353. 

The  Legislature  had  the  power  to  create  the  commission.  Brown  v. 
City  of  Galveston,  97  Texas,  1. 

The  commission  having  been  properly  provided  for  and  established, 
it  is  valid  with  all  its  powers,  and  if  an  unlawful  privilege  is  attempted 
to  be  given  to  one  of  its  appointees  the  vice  does  not  reach  the  heart 
and  main  purpose  of  the  act  and  the  vice  alone  will  be  discarded. 
Charter  of  the  city,  special  laws  1903,  p.  322,  and  especially  sections 
34a  and  17;  City 'of  Houston  v.  Estes,  79  S.  W.  Bep.,  850';  Proctpr 
V.  Blackburn,  67  S.  W.  Bep.,  548;  Cawthorn  v.  City  of  Houston,  71 
S.  W.  Bep.,  329. 

The  city  council  only  has  such  authority  as  is  specially  delegated 
to  it.  City  of  Cleburne  v.  Gulf,  C.  &  S.  P.  By.,  ee  Texas,  461; 
Brenham  v.  Water  Works,  67  Texas,  542. 
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A  de  facto  ofScer  may  have  injunction  to  protect  his  possession. 
Spelling  on  Injunction,  vol.  1,  p.  516,  sec.  621,  and  cases  cited; 
Beach  on  Injunction,  sec.  1380,  and  cases  cited;  Guillotte  v.  Poincy 
(La.),  5  L.  R.  A.,  403;  Poyntz  v.  Shackleford  (Ky.),  54  S.  W.  Rep., 
866;  Priddie  v.  Thompson,  82  Fed.  Rep.,  191;  Butler  v.  White,  83 
Fed.  Rep.,  689;  Equity  as  applied  by  Simkins,  pp.  479  and  480. 

FLY,  Associate  Justice. — On  May  31,  1906,  appellee  filed  a  peti- 
tion in  the  District  Court  of  Bexar  County,  in  which  it  was  alleged,. in 
substance,  that  he  was  the  chief  of  the  fire  department  of  the  city 
of  San  Antonio,  through  and  by  virtue  of  an  appointment  made  by 
the  mayor  on  March  11,  1903,  and  an  election  on  same  date  by  the 
city  council  of  said  city,  that  his  salary  had  been  fixed  at  $150  a 
month,  that  he  had  been  commissioned  on  March  13,  1903,  and  duly 
qualified  as  fire  chief  and  had  ever  since  been  acting  in  such  capacity 
and  has  in  possession  the  records,  books,  papers  and  property  of  the 
fire  department  and  has  control  of  the  subordinates  therein.  That 
under  the  provisions  of  the  present  charter  which  became  effective  on 
July  29,  1903,  the  chief  of  the  fire  department,  and  other  officers, 
and  all  persons  serving  in  said  department  shall  hold  their  offices  until 
their  successors  shall  be  appointed  and  qualify.  That  the  existing 
city  charter  provides  that  the  police  and  fire  departments  of  said  city 
shall  be  placed  under  service  rules  and  be  controlled  by  a  board  of  three 
civil  service  commissioners,  to  be  known  as  the  police  and  fire  com- 
mission, and  that  such  board  should  have  the  management  and  control 
of  the  police  and  fire  departments  and  the  power  of  selection,  manage- 
ment, control  and  discharge  of  all  persons  in  said  departments,  and 
that  in  accordance  with  the  provisions  of  section  34a  of  the  city  charter 
the  mayor  had  appointed  three  members  of  said  board  and  their  ap- 
pointment had  been  confirmed  by  the  city  council  and  commissions 
issued  to  them.  That  the  commissioners  would  on  June  1,  1905, 
qualify  and  enter  upon  the  discharge  of  their  duties  as  police  and  fire 
commissioners  and  would  have  the  sole  and  absolute  right  and  au- 
thority to  appoint  the  fire  chief  and  all  members  of  the  fire  depart- 
ment and  have  the  care,  management  and  control  of  said  department. 
That  on  May  9,  1905,  Bryan  Callaghan  was  elected  mayor  of  the  city 
of  San  Antonio,  and  William  L.  Richter,  B.  J.  Mauermann,  John 
Bauer  and  J.  T.  Hambleton  were  elected  aldermen  at  large  and  J.  R. 
Lambert,  Eli  Arnaud,  Erich  Menger,  Sr.,  M.  W.  Davis,  A.  I.  Lock- 
wood,  C.  S.  Robinson,  Ed  Braden  and  Emil  Kuehn  were  elected  alder- 
men of  their  respective  wards,  and  that  said  mayor  and  aldermen  would 
qualify  and  enter  upon  the  discharge  of  their  duties  on  June  1,  1905. 
That  they  were  contending  and  claiming  that  the  provisions  of  section 
34a,  providing  for  the  police  and  fire  commission,  are  invalid,  and  that 
the  power  to  appoint  a  fire  chief  and  members  of  that  department  was 
vested  in  the  mayor  and  city  council,  and  that  they  were  threatening  to 
qualify  immediately  after  midnight  on  June  1,  1905,  and  appoint  and 
confirm  appellant  Phil  T.  Wright,  or  some  other  person,  as  chief  of 
the  fire  department  and  other  persons  to  other  positions  in  the  fire  de- 
partment and  to  seize  and  take  from  appellee  the  property  belonging 
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to  said  department  and  to  oust  appellee  from  the  office  of  chief  of  the 
fire  deparlinent  and  deprive  him  of  the  control  and  management  of  the 
persons  serving  in  said  department  and  repeal  the  ordinances  establish- 
ing the  fire  department  and  providing  for  the  maintenance  thereof. 
An  injunction  was  prayed  for  to  restrain  the  mayor  and  city  council 
from  the  action  threatened  by  them.  A  temporary  writ  of  injunction 
was  granted  and  the  case  set  down  for  a  hearing. 

Appellants  filed  a  general  demurrer  and  the  following  special  ex- 
ceptions : 

^Tor  special  exception,  these  defendants  say  that  said  petition  is 
insufficient  for  this:  That  it  shows  that  plaintiff  has  an  adequate 
remedy  at  law  for  any  injuries  that  he  may  suffer  or  that  are  now 
threatening. 

"For  further  special  exception  these  defendant  say  that  said  petition 
is  insufficient  to  entitle  plaintiff  to  prosecute  his  suit  thereunder  because 
it  shows  that  the  plaintiff  has  no  right  or  property  interest  in  the 
matter  in  controversy;  that  he  is  now  illegally  holding  office  and  is 
attempting  to  illegally  continue  therein. 

"For  further  special  exception  these  defendants  say  that  said  petition 
is  insufficient  in  this :  If  it  be  true  as  alleged  that  these  defendants  are 
w^ithout  legal  right  to  disturb  the  plaintiff  in  the  possession  of  the 
office  in  controversy,  then  their  attempted  exercise  of  power  will  cause 
the  plaintiff  no  loss  and  he  will  sustain  no  injury  thereby. 

"For  further  special  exception,  these  defendants  say  that  said  peti- 
tion is  insufficient  in  this:  Because  all  the  matters  and  things  set  up 
and  involved  in  this  litigation  are  purely  political  and  not  such  as 
are  subject  to  the  direction  of  a  court  of  equity,  and  the  matters 
which  are  sought  to  be  restrained  are  the  exercise  of  legislative  and 
political  powers  over  which  a  court  of  equity  is  without  jurisdiction.*' 

The  answer  consisted  of  a  general  denial  and  admitted  the  incorpora- 
tion of  the  city  of  San  Antonio  and  the  passage  of  the  amendment  to 
the  charter,  by  the  Legislature,  on  March  31,  1903,  and  that  appellee 
was  appointed  chief  of  the  fire  department  by  the  mayor  of  San 
Antonio  on  March  11,  1903,  and  was  confirmed  by  the  council  and 
has  continued  to  act  in  said  office  under  said  appointment  and  was  then 
holding  the  office  by  virtue  thereof.  That  the  said  appointment  was  not 
effective  for  more  than  two  years  from  March  1,  1903,  and  that  the 
Legislature  had  no  power  to  extend  the  holding  of  the  office  for  a 
longer  period.  That  the  police  and  fire  department  had  not,  by  any 
competent  authority  of  law,  been  placed  under  the  control  and  regula- 
tion of  commissioners,  and  that  said  commissioners  had  not  been  duly 
and  legally  commissioned  and  had  no  authority  to  take  charge  of  the 
police  and  fire  department.  It  was  admitted  that  appellants  had  been 
elected  to  the  offices,  as  stated  in  the  petition  and  that  they  intended 
to  qualify  and  enter  upon  the  discharge  of  their  duties,  that  appellants 
did  claim  that  section  34a  aforesaid,  of  the  charter,  was  nugatory  and 
void  and  that  Bryan  Callaghan  did  intend  to  qualify  after  midnight 
on  June  1,  1903,  as  mayor,  with  the  purpose  of  preventing  and  hinder- 
ing the  alleged  police  and  fire  commission,  or  anybody  else,  from 
procuring  illegal  acts  to  be  done  on  June  1,  1906,  or  at  any  time  there- 
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after.  It  was  denied  that  a  meeting  of  the  city  council  at  "midnight 
or  at  any  other  unusual  or  improper  time,  or  at  any  period  or  at  any 
time  for  the  doing  any  illegal  or  improper  thing''  was  ever  contem- 
plated. It  was  denied  that  appellants  intended  at  any  time  to  disturb 
or  interfere  with  the  efficiency  of  the  police  and  fire  department,  but 
proposed  "to  perform  their  legal  duty  in  a  lawful  and  proper  way,  as 
directed  by  the  charter  and  law  of  this  city,  and  that  they  do  not 
propose  to  determine  or  to  bind  themselves  by  a  determination  or 
declaration  to  this  court  or  elsewhere  for  the  political  obligations  due 
by  them  to  the  people  of  this  pity."  A  supplemental  petition  was 
filed  by  appellee  which  was  excepted  to  and  answered  by  appellants. 
On  a  final  hearing  of  the  cause  on  June  9,  1905,  the  exceptions  were 
overruled  and  the  injunction  was  made  perpetual. 

Through  the  medium  of  the  first  assignment  of  error,  the  ap- 
pellants submit  that  the  court  erred  in  overruling  their  general  de- 
murrer to  appellee's  original  petition,  the  first  proposition  of  law 
thereunder  being  that  "where  a  claim  of  office  is  asserted,  injunction 
is  not  the  proper  remedy  to  secure  or  retain  possession  of  the  office 
and  the  custody  and  control  of  the  property  incident  thereto."  The 
same  contention  is  made  in  the  second  and  fifth  assignments  of  error 
and  the  three  will  be  considered  together. 

In  this  suit  the  petition  alleges  the  case  of  an  officer  duly  appointed, 
and  in  lawful  possession  of  the  office  and  property  appertaining  thereto 
to  which  he  was  appointed  by  lawful  authority  and  the  threatened  in- 
terference with  him  in  such  possession  and  his  removal  therefrom  by 
persons  alleged  to  have  no  legal  authority  therefor  and  having  no 
title  to  the  office.  The  suit  does  not  purport  to  be  one  between  claim- 
ants for  the  office,  each  claiming  to  have  the  legal  title  thereto,  but  is 
a  proceeding  to  enjoin  persons  making  no  claim  to  the  office  but  who 
are  contemplating  and  intending  to  dispossess  the  party  seeking  the 
injunction.  This  distinction  must  be  kept  in  view  in  the  consideration 
of  the  questions  submitted. 

The  title  to  an  office  can  not  be  tried  through  the  medium  of  an 
injunction  but  the  remedy  by  an  injunction  can  be  invoked  to  protect 
the  possession  even  of  officers  de  facto  against  the  acts  of  intruders 
on  such  possession.  (Beach  on  Inj.,  sec.  1380;  2  High  on  Inj.,  sec. 
1315.)  The  foregoing  principle  is  laid  down  not  only  in  text  books 
but  is  clearly  set  forth  in  numerous  decisions  of  courts  of  last  resort. 

In  the  case  of  Guillotte  v.  Poincy  (La.),  6  So.  Rep.,  507,  the  plain- 
tiff was  a  member  of  the  board  of  fiour  inspectors  of  the  city  of 
New  Orleans,  and  alleged  that  he  was  entitled  to  hold  the  office  until 
his  successor  was  duly  appointed  and  qualified,  that  the  board  was 
about  to  admit  the  defendant,  who  was  claiming  the  office  under  the 
pretended  authority  of  an  invalid  appointment  made  by  the  Governor 
of  the  State,  as  a  member,  and  that  the  board^was  about  to  grant  him 
a  place  on  the  board,  and  plaintiff  prayed  that  he  be  protected  in  his 
possession  of  the  office.  The  objection  was  made  by  the  defendant  that 
the  petition  disclosed  no  cause  of  action,  in  this:  that  the  title  to 
public  office  can  not  be  tested  by  injunction.  It  was  held  that  the 
proceeding  was  not  one  to  try  title  to  an  office.  The  Supreme  Court 
said:    "But  from  the  statement  given  above,  it  is  quite  apparent  that 


*-=*i  TiZL^  L.-::.  A?:'^L^  Rn^ons,  Vol.  40.       [November, 

—  «i>  urzi^jL  ii«*  3i.c  zix.lt*  irj  dKss.-Dii  vp^xi  the  question  of  the 
_-  i-i  --.r  -  --.r  ca--  r-iJii-f  iijs  sli^ply:  'I  am  the  actual 
-.  zm  '-zz   n  >— -  1     :  H'r  vOl^  :>  whi^a  1  eUim   to  be  l^ally 

A  u:le,  the  Talidity  of  which  I 


...--  ^.--  J-  ^--'z::^  -:  ..rv  zii*  *r:ri;:iii:Lal.T,  in  which  effort  he  will 
_  -  -i:«r  4.1  z  r-  f--l."»r  r-rzi:»rr^i  cc  ibe  bo&rd ;  and  I  ask  judicial 
^^  ^  :-  -'  n-  Ji':^:.:*-^.  7  12.1  ••»»««-: :n,  nntil  defendant  shall  in 
SIS'  ■  1--  -  ::..  .-  ^-i— -::^ -^ti  -i^-  ':ii^  ri^bt  and  title.'  Such 
iC  «.-  z  r.^--*  T--i:.ji  1  ¥-_  ~-v£Z-&ei  t-raiich  of  relief  by  injunction. 
7^-  .  -:-z-  :-  a  -:t-  j::r?«t  f  s.:<:il  peace  and  order,  and 
-:.  -^r-  ^  -  -  --  ^i  -'-'7  —  ^  ^w  in  ail  remedial  pro- 
--  1-  _  r  :.-  —  ~.-n-^'  :c  L.-^it-^i  r.^3^  which  always  respect  the 
^_ -_r   . :     ii:  ^  ■:-   -•  :^''-^'\    i^^-i-  >c"  ae^Hcil  in  orderly   course  of 

^  : .  ir-  :  'r>*  .  r  t  5-  »ir:  :f  Fre^CznLaiiadoneTs,  15  So.  Bep., 
:  -  ^.  .--:.-  -  ir:  •:'  ~-^'Z^^:aza  ts^^ztzs  the  doctrine  of  the  case 
>-^  ^  -  ^*  ---  li  ^i-*  -^fc^  -.iif  •-iir.^^  5o:i^ht  and  obtained  an 
z  —  z  7-e-.  iiz^  I  >^L',  -JLiiz  zj>i  =»:  a--Jr.:.riiy  to  do  so,  from 
-«.--  i^  :  :n  r-  iL  f^.-r  ijii  TrLT-iix  ^'^^  one  el^e  in  his  stead. 
-.-  .-  ^-/-^  i-r  i-^->  ~i^  .•'•rr:  si-i:  "^'^'e  ar«  of  the  opinion  that 
-  -  -  „  f  T^  -:--.: -1  ZL  b^izzix.  izd  zz^  er-iirt  warranted  in  grant- 
7^    Ir    z  -I--:  a  T^ui  i?==:iri  :x  "Lij?  case."*     See  also   Poyntz  v. 

:^    -  r     i:-     ^      in:-^^  ▼    ^Ejltx^^   ^T    Ttcias.    ItT,    the   same 

,  J     -z  T-^  :_:. :   -  zz-r  <vzt^^  Cnir:  :f  T^u&.  and  in  the  case  of 

:       _—  -.    :_:..  ^  i'^^.    \  ju'-:^  t^\  zi  WIS  h^M  by  the  Court  of 

.    -^..:^    :    :r    ^iri  «':?-r-ii^  tiii   i=-:'=:icron  will   lie  at  the 

^       .._-----«-  :^^^"^i-a  1  7»e-=ccL  rrrri   us-srping  his  office. 

^   ^      -c     ^  i  ::'    '*  ■"  iin-r^jf*  ^rrTtrcts  ih^  cocciusion  that  a 

/•     ,     *  _  -^    ▼  ^    ::---■ -c    :'   zizTZiiz:^^-^  t:    r^irain   interference 

.,  ^     -  .    '•.^-..r-^   I     :  xz    ^z:^-^.  1^  13^^  TT.tT  re  sk  of  men  acting,  or 

,   .  ^   _   -     >      1   -"    :r   -iv:.   ii:::trTT.     C  r^^Lris  of  e^^uity  will  not 

.     ^"'-     -^    .-    »   --^n   rrni  ^tit-^iI   frrcn   oci:^  by  a  man  or 

^  >    -    1     -.  ".:-  T.  v-r  ^:  ^zi*:^^  is  ir^r*^  by  law,  but  if  no 

.*     ^  ,-.  -   -  r     :     •    -'^  I   *  ^^  -  ^^"^"^  '^—  inierfere  to  protect 

7^     -     •  .  -     .'    :-r  ^  '^-^^-^^  '2   rcj&^  2-^£  ':t  hjzi.     In  the  case  of 

!^    ,     "     T^::.   "'   >.   T    1*^7.-.  ?>^^   T>rt.-f*i   mi  by  appellants, 

.  ^       ^    -  .    -.     r    .    ^  '  "••  ^'^      -  ^^•?'?"TT^\:r  iji.?  citr  council  from 

';~\  ,  .    .^...,    ^-^-  —X.  4z.£    *   w-i?  h-rli  thai  he  had 

.r.  --.T'->-  ^  ^'^  '^^  jfTTiiTiiK  wcitli  i^x  lie.    The  council 

•'    ''"^  /■'         --  ^     -     :— •-•  '   ">  ^-I'-^  ^-'i  ^-^T^  nrt  iciraders  or 

^     _  ^    .  ^  -c     .    :>  ^  '-       -  -^^  -«■.   Richards,  97  Texas, 

^    "*      '  .  ^  -    -^  -T    :  r  :?r-     a  i^^^v  itfrr^  this  crort  lepresent 

,  ,   ^^.    --    z-rrz  izi  r«='-^   rf  Thi?  chief  of  the  fire 

..       — ..   ■       ^r    :ar-fr  T7»:cL  t.ri*  cc-rninissionen  and 


"^^rn  to  ask  for  an 

•:    -^  >^~  -"i-is-^^  rr   h-s  ?»s9es^on  bv  the 

^      ,--   :'-i-r  -^  ^j^.-.»?  of  CarutheT5T. 

^      •..  1  ^  -^  '"  ^^^^  **-*^      *■  -  ~«r?ie  can  be  no  iovbt 

,  ,    «^  ^a-*--^  -^^  «»  ^  ^:^=^a:^iczi  to  restitin  the 


1906.]  Callaghan  v.  Tobik.  447 

illegal  seizure  or  use  of  the  books  and  papers  pertaining  to  any  public 
office;  and  it  would  seem  not  only  the  right  but  also  the  duty  of  any 
public  officer  entrusted  with  the  records,  books  and  papers  of  his  office, 
affecting  his  own  rights  as  well  as  the  public  welfare,  to  protect  them 
from  an  illegal  seizure  or  use  and  to  do  this  if  necessary  he  may  ask 
the  interposition  of  a  court  of  equity."  Appellee  alleged  that  he  was 
in  possession  of  the  records,  books,  papers  and  property  of  the  fire 
department  and  that  they  were  about  to  be  illegally  seized  and  used 
by  appellants.  There  was  no  adequate  remedy  at  law  by  which  such 
illegal  seizure  of  the  property  of  the  city  could  be  prevented  and  ap- 
pellee was  entitled  to  the  interposition  of  a  court  of  equity. 

The  second  proposition  under  the  first  assignment  is  as  follows: 
''The  courts  will  not  read  the  Constitution  into  the  statute  and  change 
its  terms  and  give  it  a  constitutional  scope  where  no  apparent  necessity 
exists  for  such  course.  When  conforming  such  statute  to  constitutional 
limits,  would  be  a  distortion  of  the  legislative  intent  and  would  also 
produce  hopeless  conflict  and  confusion  in  the  statute,  it  will  be  allowed 
to  fall  by  its  own  vice.  Article  34a  is  therefore  void  and  the  manage- 
ment and  control  of  the  police  and  fire  departments  vested  in  the 
mayor  and  city  council  of  San  Antonio.*' 

The  third  proposition  is  as  follows:  "Where  several  sections  and 
paragraphs  of  a  city  charter  are  found  in  direct  confiict  with  one 
another,  favor  in  construction  will  be  given  to  those  sections  which 
are  constitutional  and  legal  and  valid  as  against  another  section  which 
will  require  judicial  aid,  construction  and  modification  before  it  can 
be  put  into  effect.  Where  one  section  attempts  to  confer  a  life  term 
of  office  on  the  policemen  and  firemen  appointed  under  a  commission, 
and  other  paragraphs  confer  on  the  city  council  and  mayor  the  power 
to  appoint  for  a  legal  term,  the  former  must  yield." 

Article  34a  of  the  charter  of  the  city  of  San  Antonio  provides :  "The 
police  and  fire  departments  of  the  city  shall  be  placed  under  civil 
service  regulation  and  be  controlled  by  a  board  of  three  civil  service 
commissioners,  to  be  known  as  the  police  and  fire  commission,  and 
such  board  shall  have  the  charge,  management  and  control  of  the  police 
and  fire  departments  of  said  city,  and  the  selection,  management  and 
control  and  discharge  of  all  persons  serving  in  the  police  and  fire  de- 
partments of  said  city.  Said  board  shall  have  the  right  to  make  rules 
and  regulations  for  its  management,  and  for  the  selection  and  dis- 
charge of  all  persons  serving  in  the  police  and  fire  departments  of 
said  city,  and  all  persons  selected  by  said  board  to  serve  as  policemen 
or  firemen  shall  hold  their  positions  during  good  behavior,  and  shall 
not  be  discharged  for  political  reasons  and  in  no  event  except  for  good 
cause  and  after  charges  have  been  filed  and  due  hearing  had  thereon. 
The  power  of  appointment  given  to  the  mayor  elsewhere  in  this 
charter  and  the  power  given  to  the  city  council  shall  not  apply  to 
persons  serving  in  the  police  and  fire  departments  of  the  city."  In 
the  remaining  portion  of  the  section  the  qualifications  of  the  com- 
missioners are  set  out,  the  term  of  office  fixed  at  two  years  with  no 
compensation  and  provision  made  for  the  first  members  of  the  board 
in  tfanuary,  1905,  their  qualification  on  June  1,  1905,  and  an  election 
ior  members  on  second  Tuesday  in  November,  1906." 
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this  action  does  not  involve  any  decision  upon  the  question  of  the 
disputed  title  to  the  ofl&ce.  Plaintiff  says  simply:  ^1  am  the  actual 
incumbent  in  possession  of  the  office  to  which  I  claim  to  be  legally 
entitled.  Defendant  claiming  under  a  title,  the  validity  of  which  I 
dispute,  is  seeking  to  oust  me  extrajudicially,  in  which  effort  he  will 
have  the  aid  of  my  fellow  members  on  the  board;  and  I  ask  judicial 
aid  to  protect  my  incumbency  and  possession,  until  defendant  shall  in 
due  course  of  judicial  proceeding  establish  his  right  and  title.'  Such 
an  action  falls  within  a  well  recognized  branch  of  relief  by  injunction. 
.  .  .  This  doctrine  is  in  the  interest  of  social  peace  and  order,  and 
conforms  to  the  object  and  policy  of  the  law  in  all  remedial  pro- 
visions for  the  settlement  of  disputed  rights,  which  always  respect  the 
status  quo  until  the  controversy  shall  bi  settled  in  orderly  course  of 
judicial  procedure." 

In  the  case  of  Wheeler  v.  Board  of  Fire  Commissioners,  15  So.  Rep., 
179,  the  Supreme  Court  of  Louisiana  reaffirms  the  doctrine  of  the  case 
hereinbefore  cited.  In  that  case  the  plaintiff  sought  and  obtained  an 
injunction  restraining  a  body,  that  had  no  authority  to  do  so,  from 
removing  him  from  office  and  putting  some  one  else  in  his  stead. 
After  stating  the  facts  the  court  said:  "We  are  of  the  opinion  that 
the  plaintiff  was  justified  in  asking,  and  the  court  warranted  in  grant- 
ing, the  injunction  which  issued  in  this  case.'*  See  also  Poyntz  v. 
Shackleford,  54  S.  W.  Rep.,  855. 

In   the   case   of   Caruthers   v.   Harnett,   67   Texas,   127,   the   same 

E)sition  was  taken  by  the  Supreme  Court  of  Texas,  and  in  the  case  of 
hlinger  v.  Rankin,  29  S.  W.  Rep.,  240,  it  was  held  by  the  Court  of 
Civil  Appeals  of  the  Third  District,  that  injunction  will  lie  at  the 
suit  of  a  county  clerk  to  restrain  a  person  from  usurping  his  office. 
A  review  of  a  number  of  authorities  supports  the  conclusion  that  a 
court  of  equity  will  interpose  by  injunction  to  restrain  interference 
with  the  possession  of  an  office,  by  any  man  or  set  of  men  acting,  or 
proposing  to  act  without  lawful  authority.  Courts  of  equity  will  not 
interfere  to  protect  a  person  from  removal  from  office  by  a  man  or 
body  of  men  to  whom  the  power  to  remove  is  given  by  law,  but  if  no 
such  power  is  given  by  law  a  court  of  equity  will  interfere  to  protect 
the  incumbent  in  the  possession  of  office  held  by  him.  In  the  case  of 
Riggins  V.  Thompson,  70  S.  W.  Rep.,  578,  relied  on  by  appellants, 
Riggins,  the  mayor  of  Waco,  sought  to  restrain  the  city  council  from 
proceeding  with  an  impeachment  trial,  and  it  was  held  that  he  had 
an  adequate  remedy  at  law  and  injunction  would  not  lie.  The  council 
had  legal  authority  to  impeach  the  mayor  and  were  not  intruders  or 
usurpers  in  any  sense  of  the  word.  (Riggins  v.  Richards,  97  Texas, 
229.)  The  allegations  in  the  petition  now  before  this  court  represent 
that  the  power  of  appointment  and  removal  of  the  chief  of  the  fire 
department  was  conferred  by  the  charter  upon  the  commissioners  and 
not  upon  the  mayor  and  aldermen. 

If  upon  no  other  ground,  appellee  was  in  position  to  ask  for  an 
injunction  to  protect  the  property  entrusted  to  his  possession  by  the 
city  of  San  Antonio  as  clearly  appeared  from  the  case  of  Caruthers  v. 
Harnett  hereinbefore  cited  where  it  was  said:  "There  can  be  no  doubt 
that  a  District  Court  has  power  to  issue  an  injunction  to  restrain  the 
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illegal  seizure  or  use  of  the  books  and  papers  pertaining  to  any  public 
office;  and  it  would  seem  not  only  the  right  but  also  the  duty  of  any 
public  officer  entrusted  with  the  records,  books  and  papers  of  his  office, 
affecting  his  own  rights  as  well  as  the  public  welfare,  to  protect  them 
from  an  illegal  seizure  or  use  and  to  do  this  if  necessary  he  may  ask 
the  interposition  of  a  court  of  equity/*  Appellee  alleged  that  he  was 
in  possession  of  the  records,  books,  papers  and  property  of  the  fire 
department  and  that  they  were  about  to  be  illegally  seized  and  used 
by  appellants.  There  was  no  adequate  remedy  at  law  by  which  such 
illegal  seizure  of  the  property  of  the  city  could  be  prevented  and  ap- 
pellee was  entitled  to  the  interposition  of  a  court  of  equity. 

The  second  proposition  under  the  first  assignment  is  as  follows: 
"The  courts  will  not  read  the  Constitution  into  the  statute  and  change 
its  terras  and  give  it  a  constitutional  scope  where  no  apparent  necessity 
exists  for  such  course.  When  conforming  such  statute  to  constitutional 
limits,  would  be  a  distortion  of  the  legislative  intent  and  would  also 
produce  hopeless  conflict  and  confusion  in  the  statute,  it  will  be  allowed 
to  fall  by  its  own  vice.  Article  34a  is  therefore  void  and  the  manage- 
ment and  control  of  the  police  and  fire  departments  vested  in  the 
mayor  and  city  council  of  San  Antonio.'* 

The  third  proposition  is  as  follows:  'HiV^here  several  sections  and 
paragraphs  of  a  city  charter  are  found  in  direct  conflict  with  one 
another,  favor  in  construction  will  be  given  to  those  sections  which 
are  constitutional  and  legal  and  valid  as  against  another  section  which 
will  require  judicial  aid,  construction  and  modification  before  it  can 
be  put  into  effect.  Where  one  section  attempts  to  confer  a  life  term 
of  office  on  the  policemen  and  firemen  appointed  under  a  commission, 
and  other  paragraphs  confer  on  the  city  council  and  mayor  the  power 
to  appoint  for  a  legal  term,  the  former  must  yield." 

Article  34a  of  the  charter  of  the  city  of  San  Antonio  provides:  "The 
police  and  fire  departments  of  the  city  shall  be  placed  under  civil 
service  regulation  and  be  controlled  by  a  board  of  three  civil  service 
commissioners,  to  be  known  as  the  police  and  fire  commission,  and 
such  board  shall  have  the  charge,  management  and  control  of  the  police 
and  fire  departments  of  said  city,  and  the  selection,  management  and 
control  and  discharge  of  all  persons  serving  in  the  police  and  fire  de- 
partments of  said  city.  Said  board  shall  have  the  right  to  make  rules 
and  regulations  for  its  management,  and  for  the  selection  and  dis- 
charge of  all  persons  serving  in  the  police  and  fire  departments  of 
said  city,  and  all  persons  selected  by  said  board  to  serve  as  policemen 
or  firemen  shall  hold  their  positions  during  good  behavior,  and  shall 
not  be  discharged  for  political  reasons  and  in  no  event  except  for  good 
cause  and  after  charges  have  been  filed  and  due  hearing  had  thereon. 
The  power  of  appointment  given  to  the  mayor  elsewhere  in  this 
charter  and  the  power  given  to  the  city  council  shall  not  apply  to 
persons  serving  in  the  police  and  fire  departments  of  the  city."  In 
the  remaining  portion  of  the  section  the  qualifications  of  the  com- 
missioners are  set  out,  the  term  of  office  fixed  at  two  years  with  no 
compensation  and  provision  made  for  the  first  members  of  the  board 
in  January,  1906,  their  qualification  on  June  1,  1905,  and  an  election 
-for  members  on  second  Tuesdav  in  November,  1905.** 
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It  IB  contended  that  the  section  quoted  is  invalid  because  it  provides 
for  life-  tenure  of  office  of  the  appointees  in  the  two  departments  and 
because  it  is  in  conflict  with  other  sections  of  the  charter.  We  do  not 
think  that  it  was  the  intention  of  the  Legislature  to  give  a  life  tenure 
to  the  appointees  in  the  police  and  fire  departments.  It  may  be  safely 
assumed  that  the  purpose  of  section  34a  was  to  give  the  management 
and  control  of  the  fire  and  police  departments  to  a  board  that  would 
not  be  affected  by  the  political  complexion  of  the  executive  and  legisla- 
tive departments  of  the  city.  This  is  indicated  by  the  fact  that  it  is 
provided  that  the  election  of  the  commissioners  shall  take  place  at  a 
different  time  from  that  prescribed  for  the  election  of  the  other  officers 
of  the  city  and  that  no  appointee  in  the  two  departments  shall  be 
removed  for  political  reasons.  The  purpose  was  to  put  the  two  depart- 
ments outside  of  the  domain  of  partisan  politics  and  place  their  tenure 
of  office  upon  the  high  basis  of  efficiency  and  good  service,  and  not 
subject  them  to  the  political  exigencies  and  demands  of  each  new  ad- 
ministration. To  accomplish  this  end  a  provision  was  necessary  to 
prevent  the  removal  of  men  from  either  department  on  political 
grounds.  "Good  behavior/*  good  service  to  the  public  and  not  fealty 
to  a  political  party  or  loyalty  to  the  political  interests  of  any  man, 
were  to  be  made  the  basis  for  service  in  such  offices.  It  will  not  be  sup- 
posed that  the  Legislature  intended  to  violate  the  provisions  of  the 
Constitution,  but  rather  that  they  were  kept  in  view,  and  that  by 
"during  good  behavior*'  the  Legislature  did  not  mean  good  behavior 
during  life,  but  good  behavior  during  the  term  of  two  years.  The 
legislature  did  not  see  proper  to  give  the  office  to  the  appointees  in 
the  police  and  fire  departments  for  life  or  good  behavior,  but  for  the 
time  they  gave  service,  for  a  term  not  greater  than  the  constitutional 
time.  That  this  construction  is  the  true  one  is  not  an  open  one  in 
Texas.  (Proctor  v.  Blackburn  (Texas  Civ.  App.),  67  S.  W.  Rep., 
548;  City  of  Houston  v.  Estes  (Texas  Civ.  App.),  79  S.  W.  Bep., 
848.)  In  the  last  case  cited  a  writ  of  error  was  refused  by  the  Supreme 
Court. 

By  those  two  cases,  as  well  as  by  others,  it  has  been  settled  that  if 
the  intention  was  to  give  a  life  tenure  of  office  that  part  of  the  law 
could  be  discarded  without  in  any  manner  affecting  the  other  pro- 
visions of  the  law.  Cawthon  v.  City  of  Houston  (Texas  Civ.  App.), 
71  S.  W.  Rep.,  329;  Albers  v.  City  of  Houston,  73  S.  W.  Rep.,  1084.) 

The  main  purpose  of  the  section  of  the  charter  under  consideration 
was  to  place  the  appointment,  management  and  control  of  the  police 
and  fire  departments  in  the  hands  of  a  board  consisting  of  three  men, 
in  order  that  such  departments  would  not  be  affected  by  biennial  elec- 
tions and  the  requirement  that  the  appointees  should  have  office  during 
good  behavior  was  a  mere  incident  to  the  main  object  of  the  statute. 
No  doubt  the  Legislature  would  have  adopted  it  if  the  criticised  feature 
had  been  omitted.  (Railway  v.  Mahaffey  (Texas  Civ.  App.),  84  S. 
W.  Rep.,  646;  State  v.  Trewhite  (Tenn.),  82  S.  W.  Rep.,  480.) 

In  section  17  of  the  charter  of  the  city  of  San  Antonio  it  is  pro- 
vided that  any  appointive  officer,  employe,  agent  or  servant  of  the  city 
employed  under  the  authority  of  the  council  may  be  discharged  from 
service  by  the  ma^or  for  any  reason  he  may  deem  sufficient    In  other 
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sections  the  city  council  is  given  the  care^  management  and  control  of 
^the  city  and  its  property,  and  is  given  the  authority  to  establish  a 
police  force  and  regulate  the  same  and  to  establish,  regulate  and  main- 
tain a  fire  department.  It  is  contended  that  section  34a  is  in  conflict 
with  the  foregoing  grants  of  power  to  the  mayor  and  city  council  in 
that  it  gives  the  charge,  management  and  control  of  the  police  and  fire 
departments  and  the  selection,  management,  control  and  discharge  of 
the  appointees  therein  to  the  board  of  civil  service  commissioners.  We 
do  not  think  the  contention  well  founded.  The  mayor  is  given  the 
power  to  discharge  any  appointed  oflBcer,  employe,  agent  or  servant 
employed  under  authority  of  the  council,  which  indicates  that  the  Ijcgis- 
laturedid  not  desire  to  clothe  the  mayor  with  the  authority  to  discharge 
firemen  or- police  officers.  There  is  no  conflict  between  that  grant  of 
power  and  that  given  the  board  of  civil  service  commissioners.  The 
mayor  is  denied  the  authority  to  appoint  persons  in  the  police  and  flre 
departments  and  he  is  denied  the  authority  to  remove  them. 

We  do  not  think  there. is  any  conflict  between  the  powers  given  the 
city  council  and  those  granted  the  board  of  civil  service  commissioners. 
The  power  to  establish,  regulate  and  maintain  police  and  fire  depart- 
ments is  not  destroyed  by  the  power  given  to  a  board  to  appoint  and 
discharge  the  employes  in  the  departments  or  to  manage  and  control 
such  departments.  However,  if  there  should  be  a  conflict  it  shall  be 
resolved  in  favor  of  the  section  granting  special  powers  to  the  board, 
for  it  is  a  familiar  rule  of  construction  that  where  there  is  an  act  or 
provision  which  is  general,  and  applicable  to  many  subjects  as  is  article 
2  of  the  charter  which  defines  the  powers  of  the  city  council,  and  there 
is  also  another  act  or  provision  which  is  particular  and  applicable  to  one 
,  of  the  subjects,  as  is  section  34a,  if  it  be  inconsistent  with  the  general 
act  they  will  not  be  held  invalid,  but  the  general  act  would  operate 
according  to  its  terms  on  all  the  subjects  embraced,  except  the  particular 
one  which  is  the  subject  of  the  special  act.  Thus  in  this  case,  if  the 
right  to  establish,  regulate  and  maintain  the  fire  department  given  to 
the  city  council  is  invaded  by  the  actual  management  and  control  of 
fc,  the  fire  department  being  granted  specially  to  the  board  of  civil  service 

'  commissioners,  such  management  and  control  of  the  fire  department 

would  be  deemed  an  exception,  even  if  the  provisions  were  in  separate 
acts,  and  the  presumption  is  much  stronger  when  the  conflicting  pro- 
visions are  in  the  same  act.  (Suth.  Stat.  Con.,  817;  Gamer  v.  Stub- 
blefield,  5  Texas,  552;  Erwin  v.  Blanks,  60  Texas,  583;  Gulf,  C.  & 
S.  P.  Ry.  V.  Rambolt,  67  Texas,  654.) 

As  authority  for  their  position  in  connection  with  the  subject  of 
the  conflict,  hereinbefore  stated,  appellants  cite  the  cases  of  Ex  parte 
Levine,  81  S.  W.  Rep.,  1206 ;  Rowan  v.  King,  56  S.  W.  Rep.,  103,  and 
Kimbrough  v.  Bamett,  93  Texas,  301.  A  review  of  these  authorities, 
we  think  will  show  that  they  do  not  sustain  the  contentions  of  ap- 
pellants. 

The  first  case  is  one  decided  by  the  Court  of  Criminal  Appeals  and 
clearly  does  not  touch  anything  connected  with  this  case.     In  that 
case  it  was  held,  first,  that  a  provision  in  the  charter  of  a  city  pro- 
viding for  its  government  by  a  commission  to  be 'appointed  by  the 
Vol.  XL.  Civil— 89, 


450  Texas  Civil  Appeals  Reports,  Vol.  40.      [Novemher, 

Governor  was  unconstitutional  although  the  Supreme  Court  had  de- 
cided otherwise;  second,  that  the  invalidity  of  that  portion  of  the 
charter  did  not  destroy  the  vitality  of  the  rest  of  it;  third,  that  a 
court  established  by  a  city  charter  is  a  city  court  and  not  a  State  court; 
and  fourth,  thelt  when  the  sale  of  liquor  has  not  been  prohibited  by  an 
election  of  the  inhabitants  of  a  city,  a  provision  in  its  charter  prescrib- 
ing a  saloon  limit  is  not  in  conflict  with  the  local  option  provision  of 
the  Constitution. 

The  case  of  Rowan  v.  King,  decided  by  the  Court  of  Civil  Appeals 
of  the  Third  District,  follows  the  case  of  Kimbrough  v.  Barnett, 
which  holds  that  the  provisions  of  an  Act  of  1899  giving  four  years 
terms  to  the  trustees  of  independent  school  districts  rendered  the  whole 
Act  void  because  all  the  other  parts  of  the  Act  were  dependent  on  that 
part  of  it.  We  hold  in  this  case  that  section  34a  is  not  dependent 
on  the  part  referring  to  continuance  in  oflSce  during  good  behavior 
and  that  position  is  sustained  by  the  case  of  City  of  Houston  v.  Estes, 
in  which  a  writ  of  error  was  refused  by  the  Supreme  Court  long  after 
the  decision  in  the  Kimbrough  case.  The  question  in  that  case  was 
the  identical  one  presented  in  this. 

The  Supreme  Court,  in  the  case  of  Brown  v.  City  of  Galveston,  97 
Texas,  1,  has  definitely  settled  that  the  powers  and  prerogatives  usu- 
ally granted  to  mayors  and  city  councils  can  be  taken  wholly  from 
them  and  confined  to  a  commission  appointed  by  the  Governor,  and 
there  can  be  no  valid  reason  advanced  against  the  placing  of  the 
management  and  control  of  the  police  and  fire  departments  of  a  city 
in  the  hands  of  a  commission  to  be  chosen  by  the  people  themselves. 

The  title  to  the  office  of  chief  of  fire  department  can  not  be  ad- 
judicated in  this  case,  and  it  follows  that  the  third  assignment  of  error, 
which  complains  of  the  overruling  of  the  second  special  exception 
to  the  petition,  can  not  be  sustained.  The  proposition  under  that 
assignment  is  that  the  constitutional  term  of  office  is  two  years  and 
that  a  party  holding  an  office  beyond  that  term  can  not  maintain  suit 
by  injunction  to  perpetuate  himself  in  said  office  or  restrain  the  proper 
authorities  from  appointing  his  successor.  That  proposition  may  be 
an  absolutely  correct  one,  but  the  original  petition  does  not  disclose 
any  such  state  of  case.  On  the  other  hand  it  appears  from  the  alle- 
gation that  an  officer  who  had  been  duly  and  legally  appointed  and  had 
been  serving  in  the  office  for  over  two  years  and  whose  successor  had 
not  been  appointed  was  about  to  be  ousted  from  the  office  and  the 
property  of  the  city  taken  possession  of  by  a  body  of  men  who,  under 
the  provisions  of  the  charter,  had  no  authority  to  appoint  his  suc- 
cessor or  to  take  possession  of  the  property  and  papers  appertaining  to 
the  office.  Appellee  showed  by  his  pleading  that  he  was  a  de  jure 
officer  and  "while  courts  of  equity  uniformly  refuse  to  interfere  by 
the  exercise  of  their  preventive  jurisdiction  to  determine  questions 
relating  to  the  title  to  office,  they  frequently  recognize  and  protect 
the  possession  of  officers  de  facto  by  refusing  to  interfere  with  their 
possession  in  behalf  of  adverse  claimants,  or,  if  necessary,  by  pro- 
tecting such  possession  against  the  interference  of  such  claimants.^' 
(2  High  Inj.,  sec.  1315.) 

Under   the   State    Constitution    of    1876    District    Courts   and   the 
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judges  thereof  were  given  "power  to  issue  writs  of  habeas  corpus  in 
felony  cases^  mandamus,  injunction,  certiorari,  and  all  writs  necessary 
to  enforce  their  jurisdiction/'  and  the  Appellate  Courts  uniformly  held 
while  that  provision  was  in  effect  that  District  Courts  had  the  au- 
thority conferred  by  it  to  issue  writs  of  injunction  irrespective  of  the 
subject  and  amount  involved.  (County  of  Anderson  v.  Kennedy,  58 
Texas,  616;  Alexander  v.  Holt,  69  Texas,  205;  Stein  v.  Prieberg,  64 
Texas,  271.) 

In  the  first  named  case  the  Supreme  Court  said  of  section  8,  article 
6,  of  the  Constitution  of  1876,  which  defined  the  jurisdiction  of 
District  Courts:  "This  could  not  have  been  deemed  necessary  to 
enable  these  courts  to  enforce  the  jurisdiction  given,  and  limited  and 
determined  by  subjects  and  amounts;  for  full  power,  as  before  said, 
was  expressly  given  to  issue  such  writs  as  were  necessary  for  that 
purpose.  It  seems  to  us,  that,  by  giving  the  express  power  to  issue 
certain  designated  writs,  after  having  given  a  broad  and  general  power 
to  issue  all  writs  necessary  to  enforce  the  jurisdiction  of  these  courts, 
it  was  intended  to  confer  upon  such  courts  a  jurisdiction  to  act  upon 
persons  under  the  well  settled  rules  of  common  law  and  equity  pro- 
cedure, which  jurisdiction  it  was  very  difficult  to  define  with  entire 
accuracy  in  the  narrow  limits  of  a  Constitution.  ...  In  declaring 
that  the  District  Courts  shall  have  power  to  issue  writs  of  injunction, 
there  is  no  limitation  as  to  the  subject  matter  or  amount  necessary  to 
clothe  the  court  with  power  to  hear  and  determine,  as  there  is  in  refer- 
ence to  such  jurisdiction  as  is  determined  by  subject  matter  or  amount 
in  controversy.  It  would  be  hard  to  believe  that  it  was  the  intention 
of  the  Constitution  to  give  to  no  court  the  power  to  hear  and  determine 
a  multitude  of  questions  which  affect  the  welfare  of  the  people  most 
vitally,  which  power  can  not  be  measured  by  dollars  and  cents  or 
defined  by  subject  matter.*' 

In  the  case  of  Stein  v.  Prieberg,  hereinbefore  cited,  the  District 
Court  had  dismissed  the  suit  and  it  was  said:  "If  the  court  in  so 
holding  meant  to  decide  that  it  could  not  take  jurisdiction  of  the  suit 
because  the  amount  in  contorversy  was  too  small  to  give  jurisdiction  to 
the  District  Court,  then  its  decision  is  directly  contrary  to  the  ruling 
of  this  court  in  the  County  of  Anderson  v.  Kennedy,  68  Texas,  616, 
and  other  cases  which  have  followed  that  decision.  It  was  there  held 
that  District  Courts  have  the  power  to  issue  writs  of  injunction  in 
cases  in  which  a  court  of  chancery,  under  the  settled  rules  of  equity, 
would  have  power  to  issue  them;  and  this  without  reference  to  the 
amount  in  controversy,  under  the  express  power  given  in  the  Consti- 
tution," 

In  1891  a  new  judiciary  article  5  for  the  Constitution  was  adopted 
by  the  people  of  Texas,  and  in  section  8  thereof,  defining  the  jurisdic- 
tion of  the  District  Courts,  their  powers  and  authority  were  amplified 
and  made  broader  than  before.  Not  only  was  the  power  given  to  grant 
writs  as  before,  but  the  section  closes  with  the  comprehensive  grant  of 
"general  original  jurisdiction  over  all  causes  of  action  whatever  for 
which  a  remedy  or  jurisdiction  is  not  provided  by  law  or  this  Constitu- 
tion, and  such  other  jurisdiction,  original  and  appellate,  as  may  be 
provided  by  law.*'    That  provision  is  broad  enough  to  comprehend  every 
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subject  over  which  jurisdiction  has  not  been  specially  granted  by  the 
Constitution  to  some  other  court.     (Dean  v.  State,  88  Texas,  290.) 

It  is  true  that  in  the  case  of  Dewitt  County  v.  Wischkemper,  95 
Texas,  435,  the  Supreme  Court  held  that  a  County  Court  has,  under 
the  present  Constitution,  the  right  to  issue  writs  of  injunction  where 
the  matter  in  controversy  exceeds  $200  and  does  not  exceed  $1,000, 
but  there  is  no  intimation  that  District  Courts  could  not  issue  writs 
of  injunction  in  such  cases  also.  In  that  case  the  value  of  the  matter 
in  controversy  was  not  alleged,  and  the  court  held  that  the  County 
(yourt  had  no  jurisdiction  to  issue  the  writ  of  injunction.  That  the  court 
in  that  case  did  not  intend  to  hold  that  in  cases  where  the  amount  in 
controversy  is  not  less  than  $200  nor  more  than  $1,000,  the  District 
Court  had  no  jurisdiction,  is  apparent  from  the  fact  that  the  case  of 
Johnson  v.  Hanscom,  90  Texas,  321,  is  cited  with  approval,  and  in  that 
case  it  was  in  effect  held  that  District  Courts  had  jurisdiction  of  such 
causes.  There  is  no  expression  in  any  opinion  of  the  Supreme  Court 
that  questions  the  principles  laid  down  in  Anderson  v.  Kennedy,  herein- 
before cited. 

In  the  fourth  assignment  it  is  stated  that  the  petition  showed  that 
the  office  was  of  no  value  and  if  that  be  true  no  other  court  had 
jurisdiction  of  the  cause  (Dewitt  v.  Wischkemper)  and  there  is  there- 
fore no  provision  made  for  jurisdiction  of  such  causes  in  any  court 
and  under  the  Constitution  the  District  Court  had  jurisdiction  of  it. 
We  do  not  intend,  however,  to  hold  that  if  the  value  stated  had  been 
one  within  the  jurisdiction  of  the  County  Court  the  District 
Court  would  not  have  had  jurisdiction,  for  we  hold  that,  under  the 
Constitution  of  Texas,  District  Courts  have  the  power  and  authority 
to  issue  writs  of  injunction  in  all  cases,  irrespective  of  the  amount  in 
controversy,  in  which  courts  of  chancery  could  have  issued  them  under 
the  rules  of  equity  jurisprudence.  So  it  was  held  under  a  Constitution 
in  which  the  power  granted  to  the  District  Courts  was  not  near  so 
broad  and  comprehensive  as  under  the  present  Constitution.  Gulf,  C. 
&  S.  F.  Ry.  V.  Henderson,  83  Texas,  70.) 

The  Constitution  of  Texas  fixes  the  duration  of  all  offices  not  other- 
wise fixed  by  it,  at  two  years,  but  it  further  provides  that  "all  officers 
within  this  State  shall  continue  to  perform  the  duties  of  their  offices 
until  their  successors  shall  be  duly  qualified."  Appellee  seems  to  have 
been  performing  his  constitutional  duty  in  continuing  to  act  as  chief 
of  the  fire  department  as  his  successor  had  not  been  appointed,  and 
consequently  had  not  qualified.  He  was  not  only  a  de  facto  but  a  de 
jure  officer  and  consequently  empowered  to  protect  the  property  apper- 
taining to  the  office  from  seizure  by  unauthorized  persons.  The  de- 
cision in  the  case  of  State  v.  Catlin,  84  Texas,  48,  contains  nothing 
that  tends  to  support  the  contention  of  appellants. 

There  is  no  merit  in  the  eighth  assignment.  It  was  admitted  that  a 
fire  department  had  been  regularly  established  in  the  city  of  San 
Antonio  and  it  was  proved  that  appellee  had  been  regularly  appointed 
chief  of  that  department  and  the  uncontradicted  proof  showed  that 
he  was  in  lawful  possession  of  the  property  belonging  to  the  fire  de- 
partment and  had  been  ever  since  he  was  first  appointed. 

We  find  that  the  material  facts  alleged  in  the  petition,  as  herein 
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set  forth,  were  either  admitted  by  appellants  or  proved  by  appellee, 
and  those  facts  were  sufficient  to  uphold  the  decree  of  the  court. 
The  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Bbyan  Callaghan  et  al.  v.  W.  H.  Ibvin. 

Decided  November  1,  1906. 

1. — Claim  of  Office — Threats  to  Oust — ^Injunotion. 

It  is  settled  law  that  an  incumbent  of  a  public  office  may  by  injunction 
restrain  unauthorized  persons  from  exercising  his  functions,  undertaking  to 
remove  him,  or  interfering  with  the  office  or  with  what  appertains  to  the  office. 

2. — Charter  of  City  of  San  Antonio — ^Powerg  of  Police  and  Fire  Commissioners. 
Tliere  is  no  conflict  between  the  provisions  of  the  city  charter  giving  the 
council  power  to  establish  a  police  force  and  regulate  the  same,  and  to  establish, 
regulate  and  maintain  a  fire  department,  and  those  provisions  which  confer 
upon  the  police  and  fire  commission  the  charge,  management  and  control  of 
said  departments  and  the  selection,  management,  control  and  discharge  of  all 
persons  serving  in  same  and  to  make  rules  and  regulations  for  its  management 
and  for  the  selection  and  discharge  of  all  persons  serving  in  same. 

8. — Tenure  of  Office — Charter  Construed. 

The  charter  providing  that  "all  persons  selected  by  said  board  to  serve 
as  policemen  or  firemen  shall  hold  their  positions  during  good  behavior,  and 
shall  not  be  discharged  for  political  reasons,  and  in  no  event  except  for  good 
cause,  and  after  charges  have  been  filed  and  due  hearing  thereon  given,"  held, 
not  to  give  life  tenure  to  appointees. 

4. — ^Valne  of  Office— Jurisdiction  of  District  Court. 

If  the  office  was  of  no  money  value,  the  District  Court  would  have  had 
jurisdiction  '  under  the  clause  of  the  Constitution  giving  the  District  Court 
jurisdiction  over  all  causes  of  action  whatever  for  which  a  remedy  or  juris- 
diction is  not  provided;  if  it  had  a  money  value  this  would  depend  not  only 
on  the  monthly  salary,  but  the  length  of  time  the  term  would  continue. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Jos.  Ryan,  Ilomton  Bros.,  and  R.  J.  Boyle,  for  appellants. — ^Where 
a  claim  of  office  is  asserted,  injunction  is  not  the  proper  remedy  to 
secure  or  retain  possession  of  the  office  and  the  custody  and  control  of 
the  property  incident  thereto.  Riggins  v.  Thompson,  70  S.  W.  Rep., 
578;  McAllen  v.  Rhodes,  66  Texas,  348,  23  Am.  and  Eng.  Ency.  of 
Law   (2d  ed.),  p.  351. 

The  courts  will  not  read  the  Constitution  into  the  statute  and  change 
its  terms  and  give  it  a  constitutional  scope  where  no  apparent  necessity 
exists  for  such  course.  Where  conforming  such  statute  to  constitutional 
limits  would  be  a  distortion  of  the  legislative  intent  and  would  also 
produce  a  hopeless  conflict  and  confusion  in  the  statute,  it  will  be 
allowed  to  fall  by  its  own  vice.  Kimbrough  v.  Barnett,  93  Texas,  301 ; 
Rowan  v.  King,  56  S.  W.  Rep.,  103;  Ex  parte  Levine,  10  Texas  Ct 
Rep.,  870. 

Where  several  sections  and  paragraphs  of  a  city  charter  are  found 
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in  direct  conflict  with  one  another,  favor  in  construction  will  be  given 
to  those  sections  which  are  constitutional  and  legal  and  valid  as  against 
another  section  which  will  require  judicial  aid,  construction  and  modifi- 
cation before  it  can  be  put  into  effect.  Where  one  section  attempts  to 
confer  a  life  term  of  office  on  the  policemen  and  firemen  appointed 
under  a  commission,  and  other  paragraphs  confer  on  the  city  council 
and  mayor  the  power  to  appoint  for  a  legal  term,  the  former  must 
yield.    Same  authorities. 

The  constitutional  term  of  office  in  this  State  is  two  years,  and  a 
party  holding  an  office  beyond  that  term  has  no  legal  right  or  title 
thereto  and  can  not  maintain  suit  by  injunction  to  perpetuate  himself 
in  said'  office  or  restrain  the  proper  authorities  from  appointing  his  suc- 
cessor.   State  ex  rel.  Bovee  v.  Catlin,  84  Texas,  48. 

Jurisdiction  does  not  lie  in  the  District  Court  to  try  title  to  an 
office  where  the  money  value  of  the  office  is  less  than  five  hundred 
dollars.  This  is  the  rule  under  our  laws,  whether  such  trial  to  the 
right  of  office  be  by  injunction  or  other  procedure.  'State  v.  Owens, 
63  Texas,  261;  State  v.  DeGress,  72  Texas,  242;  Citv  of  Dallas  v. 
State,  73  Texas,  370;  Krakauer  v.  Copies,  23  S.  W.  Eep.,  1036. 

The  court  erred  in  rendering  judgment  in  favor  of  plaintiff  herein 
because  the  evidence  in  this  case  shows  that  the  possession,  control  and 
custody  of  all  property  of  the  police  department  in  said  city  is  vested 
in  the  mayor  and  city  council  thereof. 

Ogden  &  Brooks,  Wm.  Aubrey,  L.  0.  Denman,  H.  C.  Carter,  and 
John  H.  Clark,  for  appellee.-^It  is  the  right  and  duty  of  a  public  officer 
to  protect  the  property  of  the  office,  and  when  necessary  may  have  in- 
junction.    Caruthers  v.  Harnett,  67  Texas,  127. 

Where  one  is  lawfully  in  possession  of  an  office  injunction  is  the 
proper  remedy  to  prevent  an  intruder  from  taking  possession  of  the 
office  and  property  pertaining  thereto,  and  inquiry  can  be  made  into 
the  authority  of  the  body  attempting  to  make  an  appointment  under 
such  proceeding.  Ehlinger  v.  Rankin,  29  S.  W.  Eep.,  240;  Brumby 
V.  Boyd,  66  S.  W.  Rep.,  874. 

Injunction  will  issue  in  many  cases  where  there  is  a  legal  remedy. 
Rev.  Stats.,  2989;  87  Texas,  330;  73  S.  W.  Rep.,  83;  63  Texas,  223; 
lb.,  349;  91  Texas,  129;  69   S.  W.  Rep.,  543. 

After  officer  removed  without  authority  he  may  be  restored  by 
mandamus.     Johnson  v.  City  of  Galveston,  33  S.  W.  Rep.,  151. 

It  is  to  the  interest  of  the  public  that  the  office  be  filled.  McAUen 
V.  Rhodes,  65  Texas,  353. 

The  Legislature  had  the  power  to  create  the  commission.  Brown 
V.   City  of  Galveston,  97  Texas,   1. 

The  commission  having  been  properly  provided  for  and  established, 
it  is  valid  with  all  its  powers,  and  if  an  unlawful  privilege  is  attempted 
to  be  given  to  one  of  its  appointees  the  vice  does  not  reach  the  heart 
and  main  purpose  of  the  act  and  the  vice  alone  will  be  discarded. 
Charter  of  the  city,  special  laws  1903,  p.  322,  and  especially  sections 
34a  and  17;  City  of  Houston  v.  Estes,  79  S.  W.  Rep.,  850;  Proctor 
V.  Blackburn,  67  S.  W.  Rep.,  548;  Cawthoru  v.  City  of  Houston,  71 
S.  W.  Rep.,  329. 
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The  city  council  only  has  such  authority  as  is  specially  delegated 
to  it.  City  of  Cleburne  v.  Gulf,  C.  &  S.  F.  Ry.,  66  Texas,  461;  City 
of  Brenham  v.  Waterworks,  67  Texas,  542. 

JAMES,  Chief  Justice. — Appellee  filed  his  original  petition  on 
May  31,  1906,  alleging  the  city  of  San  Antonio  to  be  a  municipal 
corporation  existing  by  special  charter,  with  authority  to  establish  a 
police  department;  that  in  March,  1903,  in  accordance  with  the  pro- 
visions of  the  charter  then  in  force,  appellee  was  elected  city  marshal 
by  the  council  and  commissioned  same  d«y  by  the  mayor,  and  on  same 
day  qualified  as  city  marshal  and  took  charge  of  the  police  depart- 
ment, and  has  been  acting  in  said  capacity  ever  since,  having  possession 
of  the  records,  books,  papers  and  property  of  said  department  and 
assumed  control  of  all  persons  serving  as  subordinates  therein.  That 
the  present  city  charter,  which  became  effective  on  July  29,  1903,  pro- 
vides that  the  city  marshal  with  other  officers  of  the  city  and  all 
persons  serving  in  the  police  department  shall  hold  their  offices  until 
their  successors,  if  any,  shall  be  appointed  and  qualify.  That  said 
charter  provides  that  the  police  and  fire  departments  of  the  city  shall 
be  placed  under  civil  service  regulations  and  controlled  by  a  board 
of  three  commissioners  to  be  known  as  the  police  and  fire  commission, 
which  board  shall  have  the  care,  management  and  control  of  the 
police  and  fire  departments  of  said  city,  and  that  in  conformity  with 
this  provision  the  mayor  appointed  and  the  council  confirmed  Floyd 
McGown,  Frank  Lange  and  C.  M.  Stone  as  said  commission  on  Janu- 
ary 2,  1905,  and  commissions  were  issued  to  them  as  required,  and  that 
said  persons  will  qualify  under  said  appointment  on  the  1st  day  of 
June,   1905. 

That  on  May  9,  1905,  the  defendant,  Bryan  Callaghan,  was  elected 
mayor,  and  the  other  defendants  (except  James  Van  Riper)  aldermen 
of  said  city  and  that  they  would  qualify  on  June  1,  1905. 

Then  follow  allegations  to  the  effect  that  notwithstanding  the  above 
facts,  the  said  mayor  and  aldermen  elect  assert  the  invalidity  of  said 
charter  provision  and  are  claiming  power  to  appoint  a  city  marshal 
and  police  force,  and  are  threatening  (this  petition  was  filed  on  May 
Slst)  to  qualify  immediately  after  midnight  on  the  morning  of  June 
1,  1905,  hold  a  council  meeting,  and  appoint  and  confirm  defendant 
James  Van  Riper,  or  some  other  person,  as  city  marshal,  and  other  per- 
sons to  other  positions  in  said  department,  and  threaten  to  take  forci- 
ble possession  and  control  of  said  police  department  and  of  the  office 
of  city  marshal  and  seize  and  take  from  plaintiff  the  property  appertain- 
ing to  said  department  and  oust  this  plaintiff  from  said  office  of  city 
marshal  and  deprive  him  of  the  control  thereof,  and  threaten  to  repeal 
the  ordinances  establishing  a  police  department  and  providing  for  the 
maintenance  thereof,  and  threaten  to  appoint  special  policemen  to 
discharge  such  duties  and  to  deprive  this  plaintiff  and  persons  serving 
under  him  from  discharging  the  duties  imposed  on  them  as  officers 
in  said  department. 

That  said  threatened  acts  will  be  wholly  without  authority  of  law, 
and  this  plaintiff  will  have  no  right  to  deliver  the  said  office  to  defend- 
ant Van  Riper  or  to  any  other  person  so  appointed,  and  defendants 
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will  have  no  legal  right  to  interfere  with  plaintiff's  possession  thereof, 
or  the  person  serving  therein,  or  of  tlie  properly  under  his'  control,  and 
will  be  trespassers  and  wrongdoers  in  so  attempting,  etc. 

Petitioner  prayed  for  a  temporary  injunction  (and  for  perpetual 
injunction  on  final  hearing)   to  restrain  defendants: 

1.  From  repealing  any  ordinance  establishing  the  police  and  fire 
departments  and  providing  for  the  maintenance  thereof  for  the  fiscal 
year  ending  May   31,   1906. 

2.  From  appointing  or  attempting  to  appoint  or  confirm  a  city 
marshal,  or  any  subordinate  in  the  police  department. 

3.  From  interfering  in  any  manner  with  plaintiff,  and  those  serving 
under  him,  in  the  discharge  of  the  duties  of  the  department,  and  from 
interfering  with  their  possession,  management  and  control  of  the  records, 
books,  papers  and  property  belonging  to  said  department,  and  from  in- 
terfering with  plaintiff  in  the  management  and  control  of  persons 
serving  under  him,  in  any  manner  whatsoever. 

4.  From  appointing  or  attempting  to  appoint  any  special  police- 
men to  take  charge  of  the  police  department,  or  to  discharge  the 
duties  thereof. 

No  question  arises  in  reference  to  the  temporary  injunction. 

The  further  pleadings  in  the  ease  we  think  we  need  only  state 
as  we  find  them  given  in  appellant's  brief  thus:  Defendant  answered 
by  general  and  special  demurrers  which  were  overruled.  Defendant 
also  answered  by  general  denial  and  special  denial.  Plaintiff  then 
filed  his  supplemental  petition  alleging  that  on  June  1,  1905,  the  Po- 
lice and  Fire  Commissioners  entered  upon  the  discharge  of  the  duties 
of  said  office  and  that  thereafter  the  management  and  control  of  the 
police  department  of  said  city  became  vested  in  them  and  that  all  per- 
sons serving  in  said  department  are  un^er  the  control  and  manage- 
ment of  the  commission. 

The  case  was  heard  on  June  9.  The  judgment  declares  that  the 
court  concluded  that  the  power  of  appointing  the  city  marshal  and 
chief  of  the  police  department  of  the  city  was  vested  in  the  Police 
and  Fire  Commissioners,  and  that  the  mayor  and  members  of  the 
council  have  no  such  power  and  that  they  were  threatening  to  and 
intended  to  exercise  said  power  of  appointment,  and  but  for  the  re- 
straining order  would  have  appointed  defendant  Van  Eiper,  or  some 
person  other  than  plaintiff  to  fill  said  office  and  take  possession  and  as- 
sume control  and  management  thereof,  and  proceeded  finally  to  enjoin 
them  from  making  such  appointment  and  from  directly  or  indii-ectly 
by  force,  threats  or  otherwise  interfering  with  or  molesting  plaintiff 
as  city  marshal  and  chief  of  the  police  department  in  the  performance 
of  his  duties  and  in  the  execution  of  his  powers  and  authority  of  such 
officer,  or  from  interfering  with  him  in  any  manner  in  the  possession 
or  control  of  the  property  appertaining  to  said  department. 

The  final  injunction  merely  restrained  defendants  from  appointing 
or  attempting  to  appoint  James  Van  Riper  or  any  other  person  as  city 
marshal  and  chief  of  the  police  department  of  the  city  and  from  inter- 
fering with  or  molesting  plaintiff  in  the  performance  of  his  duties 
as  city  marshal  and  chief  of  the  police  department,  or  in  the  possession 
and  control  of  the  property  appertaining  to  said  department. 
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Under  appellant's  first  assignment  are  presented  several  propositions. 

It  is  contended  that  where  a  claim  of  office  is  asserted,  injunction 
is  not  the  proper  remedy  to  secure  or  retain  possession  of  the  office 
and  the  custody  and  control  of  the  property  incident  thereto.  It  is 
settled  law  that  an  incumbent  of  a  public  office  may  by  injunction  re- 
strain unauthorized  persons  from  exercising  his  functions,  undertaking 
to  remove  him  or  interfering  with  the  office,  or  with  what  appertains 
to  the  office. 

While  it  is  true  that  the  plaintifiF  was  required  to  establish  by  proof 
some  right  to  the  office  he  occupied,  as  the  basis  for  his  relief,  the 
case  alleged  and  made  was  not  for  the  trial  of  title  to  the  office.  It 
presented  a  case  of  an  incumbent  seeking  to  protect  himself  in  the 
exercise  of  the  office  against  the  threatened  act  of  third  persons,  who 
as  alleged,  and  as  found  by  the  court,  had  no  right  or  authority  in  the 
premises. 

It  has  been  held  that  even  a  de  facto  officer  has  a  remedy  by  injunc- 
tion against  interference  of  that  character.  Beach  on  Inj.,  sec.  1380; 
2  High  on  Inj.,  sec.  1315;  Guillotte  v.  Poincy,  6  So.  Rep.,  507;  Poyntz 
V.  Shackleford,  54  S.  W.  Bep.,  858.  But  certainly  if  the  proof  shows 
him  to  be  the  officer  de  jure,  as  plaintiff  was  held  to  be  in  this  instance, 
and  so  also  regarded  by  us,  he  had  such  remedy.  The  case  of  Riggins 
V.  Thompson,  70  S.  W.  Rep.,  578,  which  is  relied  on  did  not  present 
this  character  of  case.  The  facts  of  that  case  are  not  fully  stated  in 
the  published  opinion,  but  we  infer  that  the  foundation  for  an  impeach- 
ment trial  was  duly  laid  by  charges  preferred.  After  that  the  city 
council  was  acting  as  a  tribunal  under  legislative  authority  and  its 
proceedings  would  not  be  restrained  or  supervised  by  a  court  of  equity. 
See  Stahlhut  v.  Bauer,  70  N.  W.  Eep.,  496. 

The  case  of  McAUen  v.  Rhodes,  65  Texas,  348,  also  relied  on,  was 
a  controversy  between  individuals  claiming  title  to  an  office,  the  incum- 
bent being  the  defendant.  It  was  held  that  quo  warranto,  or  an  ordi- 
nary civil  suit  for  the  office,  was  the  remedy,  and  that  in  siich  circum- 
stances injunction  against  the  incumbent  was  not.  This  case  presented 
wholly  different  conditions  from  the  one  at  bar.  That  was  an  action 
by  a  claimant  of  the  office  against  the  one  in  possession  thereof.  And 
quo  warranto,  or  a  suit  of  that  nature,  is  undoubtedly  the  appropriate 
proceeding  by  one  out  of  possession  of  the  office  against  the  incumbent. 

Plaintiff  had  no  adequate- remedy  at  law.  He  was  not  required  to  sur- 
render the  office  to  persons  having  no  title  or  color  of  title  thereto 
and  look  to  courts  of  law  for  relief.  The  relief  which  the  exigency 
of  the  case  demanded  could  not  be  secured  in  that  way.  The  claimant 
in  possession  can  not  properly  resort  to  quo  warranto,  the  purpose 
of  such  a  proceeding  being  to  recover  the  office  or  to  oust  the  occupant. 
The  occupant,  who  already  has  the  office  and  is  in  possession,  needs  no 
such  relief  and  his  sole  remedy  against  unwarranted  intrusion  or  inter- 
ference, would  seem  to  be  injunction,  until  the  adverse  claimant  should 
establish  his  title  to  the  office  in  a  court  of  law.  Under  our  blended 
system  this  would  present  no  difficulty  as  it  might  be  established  in 
the  same  suit  upon  proper  pleadings. 

In  the  present  case,  if  the  charter  does  not  empower  the  city  council 
to  appoint  plaintiff's  successor,  nor  to   do  the  acts   threatened   with 


458  Texas  Civil  Appeals  Eepobts,  Vol.  40.      [November, 

reference  to  the'  possession  and  control  of  the  office  by  plaintifiF,  every 
such  act  would  have  been  unlawful,  and  the  appointee  would  have 
been  a  trespasser  upon  the  office  if  he  undertook  to  assume  its  functions. 
The  council  and  he  would  have  stood  upon  no  higher  footing  than  ordi- 
nary intruders. 

On  the  other  hand  if  the  council  had  power  under  the  charter  to 
appoint  plaintiflPs  successor,  it  is  well  established  tliat  a  court  of  equity 
would  not  undertake  to  control  them  in  the  exercise  of  such  power,  and 
injunction  would  not  be  granted. 

What  has  been  said  disposes  of  the  fifth  and  second  assignments. 

The  question,  therefore,  is  the  existence  or  not  of  such  power  in  the 
council.  This  involves  the  validity  of  the  charter  provision  creating 
the  Police  and  Fire  Commission. 

The  constitutionality  of  a  provision  for  a  Police  and  Fire  Commis- 
sion is  not  questioned  by  anything  we  see  in  the  brief.  Nor  is  it  clear 
that  the  brief  makes  any  point  against  the  constitutionality  of  the 
provision  of  this  charter  creating  a  commission,  except  to  charge  that 
it  undertook  to  give  to  the  appointees  of  the  commission  a  life  tenure. 
This  point  will  be  dealt  with  under  the  next  assignment.  It  seems  also 
to  be  intended  by  the  brief  to  allege  that  the  provision  fails  by  reason 
of  hopeless  conflicts  in  the  provisions  of  the  charter.  We  perceive  no 
conflicts  that  appear  to  be  such  after  taking  all  the  provisions  of  the 
charter  into  consideration  and  giving  them  due  effect. 

It  is  true  that  there  exists  a  provision  giving  the  council  power  to 
establish  a  police  force  and  regulate  the  same,  and  to  establish,  regu- 
late and  maintain  a  fire  department.  This  does  not  really  conflict  with 
the  power  conferred  in  terms  on  the  commission,  which  is  confined  to 
the  charge,  management  and  control  of  said  departments,  and  the  selec- 
tion, management,  control  and  discharge  of  all  persons  serving  in  same, 
and  to  make  rules  and  regulations  for  its  management  and  for  the  se- 
lection and  discharge  of  all  persons  serving  in  same.  No  one,  we  think, 
would  contend  that  the  commission  would  have  power  under  this  grant 
to  create  or  establish  a  fire  or  police  department.  Their  functions 
would  be  called  into  operation  after  the  departments  had  been  created 
by  the  council.  Nor  would  the  commission  have  power  to  fix  the  num- 
ber of  men  to  serve  the  city  in  either  department,  or  to  fix  their  sala- 
ries, or  provide  means  for  the  maintenance  of  the  departments.  These  mat^ 
ters  also  appertain  to  the  council.  The  Legislature  would  naturally  have 
assumed  that  if  the  council  created  fire  and  police  departments  for  the 
service  of  the  city,  it  would  provide  for  them.  The  power  given  the 
council  to  establish,  regulate  and  maintain  a  fire  and  a  police  depart- 
ment is  not  incompatible  with  the  exercise  by  the  commission  of  the 
powers  conferred  upon  it.  Nor  is  the  power  of  appointment  given  the 
commission  in  confiict  with  the  general  powers  of  appointment  conferred 
on  the  mayor,  because  the  commission  clause  expressly  states  that  the 
power  of  appointment  given  the  mayor  elsewhere,  and  the  power  given 
to  the  city  council,  shall  not  apply  to  persons  serving  in  these  depart- 
ments. 

Under  another  proposition  the  point  seems  to  be  that  the  article  of 
the  charter  providing  for  a  Police  and  Fire  Commission  is  void,  be- 
cause the  term  of  office  of  their  appointees  was  not  fixed,  and  the  pur- 
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pose  dt  the  provision  was  to  secnre  a  life  tenure  of  ofiSce  to  all  its 
appointees. 

The  article  does  not  in  terms  fix  the  term  of  office  of  the  appointees 
for  any  period  of  time.  It  says :  "And  all  persons  selected  by  said  board 
to  serve  as  policemen  or  firemen  shall  hold  their  positions  during  good 
behavior,  and  shall  not  be  discharged  for  political  reasons,  and  in  no 
event  except  for  good  cause,  and  after  charges  have  been  filed  and  due 
hearing  thereon  given.*'  The  Legislature  can  not,  from  this  language, 
be  credited  with  having  intended  these  appointees  to  hold  their  places 
for  life,  or  for  a  longer  period  than  is  permitted  by  the  Constitution. 
Had  it  said  that  they  should  hold  for  life,  or  for,  say,  four  years,  dur- 
ing good  behavior,  the  matter  would  have  stood  differently.  As  it  is, 
the  constitutional  limit  of  two  years,  if  applicable,  would  be  read  into 
the  law.  (Proctor  v.  Blackburn,  67  S.  W.  Rep.,  548;  City  of  Houston 
V.  Estes,  79  S.  W.  Rep.,  848 ;  Cawthom  v.  City  of  Houston,  71  S.  W. 
Rep.,  329;  Albers  v.  City  of  Houston,  73  S.  W.  Rep.,  1084.) 

Third  proposition:  "Where  one  section  of  the  charter  attempts  to 
confer  a  life  term  of  office  on  the  firemen  and  policemen  appointees  of 
the  commission,  and  other  portions  confer  on  the  mayor  and  council 
power  to  appoint  for  a  legal  term,  the  former  must  yield." 

Upon  this  proposition  we  need  only  refer  to  what  has  been  said,  and 
to  that  provision  of  the  charter  creating  a  Police  and  Fire  Commission 
which  says  that  "the  power  of  appointment  given  the  mayor  elsewhere 
in  this  charter,  and  the  power  given  the  city  council,  shall  not  apply 
to  persons  serving  in  the  police  and  fire  departments  of  the  city." 

The  fourth  assignment  is  that  the  petition  did  not  show  that  the 
value  of  the  office,  the  title  to  which  plaintiff  is  seeking  to  try.  exceeds 
$500  in  value,  and,  on  the  contrary,  shows  that  whatever  right  he  may 
have  in  said  oflBce  is  terminable  at  this  time,  and  is  of  no  money  value. 

This  attacks  the  jurisdiction  of  the  court.  If  the  office  was  of  no 
money  value  the  County  Court  could  not  have  had  jurisdiction,  and  the 
District  Court  would  have  had,  under  the  clause  of  the  Constitution 
giving  the  District  Court  jurisdiction  over  all  causes  of  action  what- 
ever for  which  a  remedy  or  jurisdiction  is  not  provided.  If  it  had  a 
money  value,  this  would  depend  not  only  on  the  monthly  salary,  but 
the  length  of  time  the  term  would  continue.  Plaintiff's  tenure  was 
until  his  successor  should  qualify.  When  this  suit  was  filed,  it  could 
not  be  determined  when  this  would  take  place,  hence  the  value  could 
not  be  alleged.  W^hile  this  suit  may  have  required  proof  of  plaintiff's 
right  to  the  office,  or  his  possession  thereof,  as  the  de  facto  officer,  as 
necessary  to  the  relief  he  sought,  the  real  character  of  the  suit,  as  has 
been  said,  was  not  to  recover  the  office,  but  to  prevent  his  being  mo- 
lested therein  by  unlawful  interference.  Of  such  matter  no  other  court 
has  been  given  jurisdiction.  This  jurisdictional  question  has  been  so 
fully  discussed  in  the  companion  cases  this  day  decided,  involving  prac- 
tically the  same  question,  that  we  need  do  nothing  further  than  to  refer 
to  them. 

It  is  true  that  this  plaintiff  received  his  appointment  on  March  4, 
1903,  and  that  he  had  held  the  office  over  two  years  when  he  filed  this 
suit,  but  he  was  entitled  to  hold  it  until  his  successor  qualified.  He 
wa«  the  oflBcer  de  jure  at  the  time,  but,  if  he  was  not,  the  fact  of  his 
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being  in  possession  of  the  office,  exercising  its  functions,  was,  we  think, 
under  the  circumstances,  sufficient  title  to  entitle  him  to  protect  the 
office  from  invasion  by  persons  who  have  no  title  or  color  of  title  there- 
to. We  therefore  overrule  the  third,  sixth  and  seventh  assignments  of 
error. 

By  the  eighth  assignment  it  is  insisted  that  the  court  erred  in  ren- 
dering judgment  in  favor  of  plaintiff  because  the  evidence  shows  that 
the  possession,  control  and  custody  of  all  the  property  in  the  police  de- 
partment is  vested  in  the  mayor  and  council.  We  have  carefully  read 
the  statement  made  to  support  this  proposition,  and  find  nothing  stated 
to  sustain  it.  Besides,  the  commission  was  given  charge  of  the  depart- 
ment, which  would  give  them,  and  not  the  mayor  and  council,  charge 
of  the  property  appertaining  to  the  department.  It  was  proved  that 
plaintiff  had  been  regularly  appointed  city  marshal,  and  was  the  head 
of  the  police  department,  and  was  in  possession  of  the  property  belonging 
to  that  department,  and  had  been  ever  since  he  was  appointed. 

We  find  that  the  material  facts  alleged  in  the  pleadings  of  plaintiff 
were  proved,  and  that  they  sustain  the  decree. 


Writ  of  error  refused. 


Affirtned, 


Sheldon  Canal  Company  et  al.  v.  F.  Miller  et.  al. 

Decided  November  3.  1905. 

1. — Corporations — Subscription  to  Stook — Abrogation. 

Where  a  party  had  subscribed  for  $28,000  of  stock  in  a  corporation,  but 
at  a  meeting  of  the  stockholders  subsequently  held>  all  being  present,  it  was 
determined  that  the  subscriber  should  be  allowed  to  take  only  $12,000  worth 
of  stock,  such  action  abrogated  the  subscription  for  the  larger  sum. 

2. — Same — Stockholders*  Meeting — Kegnlarity. 

The  fact  that  the  meeting  was  not  regular  would  not  affect  the  validity 
of  its  action  and  agreement  in  allotting  the  stock  where  all  the  stockholders 
were  present  and  concurred  therein. 

8. — ^Evidence — Secondary — Eefnsal  to  Produce  Letters. 

Parol  evidence  was  admissible  to  show  a  contract  of  employment  which 
was  effected  by  letters  between  witness  and  one  of  the  defendants  where  plain- 
tiff introduced  the  letters  trom  defendant  to  the  witness,  and  notified  defendants 
during  the  trial  to  produce  the  letters  from  witness  to  defendant,  ieind  defendants 
had  ample  time  to  produce  the  letters  and  did  not  do  so  nor  claim  that  they 
were  unable  to  produce  them. 

4. — Same — Harmless  Error. 

The  admission  of  certain  testimony  held,  if  erroneous,  to  be  immaterial 
and  harmless  in  view  of  the  fact  that  one  of  the  defendants  testified  to  sub- 
stantially the  same  facts. 

5. — Same — Becital  in  Check. 

A  recital  on  the  face  of  a  check  drawn  by  a  third  person  and  payable  to 
E.,  that  it  was  given  for  payment  of  John  Barr*8  note,  does  not  of  itself  suffice 
to  charge  Barr  with  the  amount  of  the  check. 

6. — Checks  by  Of&cer  of  Corporation. 

Checks  signed  by  an  individual  as  drawer  must  in  the  absence  of  evidence 
to  the  contrary  be  regarded  as  representing  transactions  between  th#  drawer 
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and  drawee  individually,  although  drawer  is  the  secretary  and  treasurer  of  a 
corporation. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before 
Hon.  Norman  J.  Kittrell. 

£.  B,  Moody,  for  appellants. 

Hogg,  Watkina  &  Jones  and  Hamblen,  Scott  de  Hamllen,  for  appel- 
lees. I 

BEESE,  Associate  Justice. — ^E.  Miller  and  John  Barr  sued  the  i 

Sheldon  Canal  Company,  C.,W.  Hahl  and  H.  P.  Mansfield,  to  recover  j 

the  amount  of  a  certain  promissory  note  for  $5,100,  made  by  the  said 
Sheldon  Canal   Company   and  endorsed  by  plaintiffs,  and  Bobert  J.  | 

Barr  and  H    P.  Mansfield,  which,  it  was  alleged,  upon  failure  of  the  I 

canal  company  to  pay  at  maturity,  had  been  paid  by  plaintiffs  as 
endorsers,  whereby  the  said  canal  company  became  liable  to  them  for 
the  full  amount  of  the  note  and  interest,  and  Mansfield  became  liable 
for  one-third  thereof  as  one  of  the  endorsers. 

Plaintiffs  sued  in  addition  to  recover  certain  sums  alleged  to  be  due 
them  severally  on  open  account,  and  certain  sums  alleged  to  be  due 
to  D.  C.  Barr  and  B.  J.  Barr  which  accounts  had  been  transferred 
by  them  to  plaintiff  John  Barr,  It  was  alleged  that,  by  contract  with 
Jonathan  Lane,  C.  W.  Hahl  had  bought  from  Lane  all  of  the  stock 
of  the  Sheldon  Canal  Company,  one  of  the  conditions  of  the  contract 
being  that  Hahl  assumed  and  agreed  to  pay  all  of  the  indebtedness 
of  the  canal  company,  which  contract  of  Hahl  was  endorsed  by  Mans- 
field, whereby  Hahl  and  j^fansfield  became  liable  to  pay  plaintiffs' 
debt  here  sued  on. 

The  canal  company  answered  by  general  demurrer  and  general  de- 
nial and  pleaded  specially,  admitting  the  payment  of  the  $5,100  by 
plaintiffs  for  defendant,  but  alleging  that  plaintiffs  were  indebted  to 
defendant  in  excess  of  said  amount,  for  cash  advanced  to  them  by 
defendant,  the  amount  due  by  each  of  the  plaintiffs  being  specifically 
set  out,  and  being  in  excess  of  the  amount  claimed  by  plaintiffs. 

Defendant  further  alleged  that  plaintiff  Miller  became  a  subscriber 
for  320  shares  of  the  capital  stock  of  the  canal  company,  of  the  par 
value  of  $32,000,  of  which  subscription  he  had  paid  for,  and  there 
had  been  issued  to  him,  82  shares,  leaving  238  snares,  amounting  to 
$23,800,  for  which  Miller  was  still  indebted  to  the  canal  company. 
That  Miller  had  been  notified  by  the  board  of  directors  to  pay  said 
amount  and  receive  the  shares  of  stock,  which  are  in  the  answer  ten- 
dered to  him.  Said  sums  are  pleaded  in  offset  and  reconvention  to 
plaintiffs'  demands. 

C.  W.  Hahl  answered  by  general  demurrer,  general  denial  and  de- 
nied specially  that  there  was  any  privity  of  contract  between  plaintiffs 
and  himself.  H.  P.  Mansfield  answered  by  general  demurrer  and  gen- 
eral denial. 

By  supplemental  petition  plaintiffs  pleaded  the  statute  of  limitation 
of  two  years  in  bar  of  the  claim  of  the  canal  company,  pleaded  in 
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set  off  and  reconvention,  and,  with  reference  to  the  alleged  subscrip- 
tion to  320  shares  of  the  stock  of  the  company,  plaintiff  Miller  de- 
nied that  he  had  subscribed  for  320  shares,  but  alleged  that  he  had 
subscribed  for  130  shares,  which  he  had  paid  for  and  was  entitled 
to  receive.  He  denied  that  any  subscription  had  been  made  by  him 
in  writing,  and  pleaded  the  statute  of  limitation  of  two  years  in  bar  of 
defendant's  claim  for  such  subscription,  if  any  had  ever  been  made, 
which  is  denied. 

On  this  point  Miller  further  alleged  that  about  July  or  August, 
1903,  there  was  a  meeting  of  the  stockholders  of  the  canal  company 
for  the  purpose  of  determining  how  much  stock  should  be  issu^  to 
each  stockholder,  and  after  considering  all  the  subscriptions  and  pay- 
ments made  by  the  several  stockholders  it  was  agreed  upon  by  each 
and  every  one  of  the  stockholders,  and  by  each  and  every  one  of  the 
directors,  that  no  more  stock  should  be  issued  to  any  person  whom- 
soever than  had  theretofore  been  issued  or  agreed  to  be  issued;  in 
which  meeting  it  was  agreed  that  E.  Miller  should  have  $13,000  and 
no  more. 

The  case  was  tried  before  a  jury,  and  there  was  verdict  and  judg- 
ment against  the  Sheldon  Canal  Company  in  favor  of  E.  Miller  for 
$3,800  on  the  note  of  $5,100,  with  interest  at  6  percent  from  October 
7,  1903,  also  for  $557.10  on  open  account;  in  favor  of  John  Barr  for 
$1,300  on  note  for  $5,100,  with  interest  at  6  percent  from  October  7, 
1903,  also  for  $488.44  on  assigned  account  of  D.  C.  Barr,  and  for 
$330.20  on  assigned  account  of  R.  J.  Barr.  Also  in  favor  of  Miller 
and  John  Barr  against  H.  P.  Mansfield  for  one-fourth  of  the  $5,100 
note  ($1,275)  and  for  Mansfield  against  the  Sheldon  Canal  Company 
for  a  like  amount.  It  was  also  adjudged  that  the  defendant  canal 
company  take  nothing  on  its  plea  of  setoff  and  reconvention. 

Afterwards  E.  Miller  remitted  $50.74  of  his  judgment,  and  John 
Barr  remitted  $125,  making  Miller's  judgment  on  open  account 
$506.36,  and  Barr's  judgment  on  open  account  $693.64,  which  was 
made  the  judgment  of  the  court.  Motion  for  new  trial  by  defendants 
having  been  overruled,  they  appeal. 

If  there  was  error  in  the  charge  of  the  court,  as  complained  of  in 
the  first  assignment  of  error,  in  instructing  the  jury  that  if  the 
$5,100  note  or  any  part  thereof  was  due  the  Sheldon  Canal  Company 
it  should  be  deducted  from  the  recoveries  in  favor  of  plaintiff,  it  was 
in  favor  of  appellants.  This  issue  does  not  seem  to  have  been  raised 
by  appellants'  answers,  although  evidence  was  introduced  upon  it. 
The  error  certainly  could  not  have  injured  appellants. 

The  execution  of  this  note  by  the  maker  and  endorsers,  and  its 
payment  by  Miller  and  Barr  as  alleged,  are  shown  by  the  undisputed 
evidence,  and  there  was  no  error  in  instructing  the  jury  to  find  for 
the  plaintiffs  for  the  respective  amounts  thereof  paid  by  them,  with 
6  percent  interest  from  the  date  of  such  payment. 

It  was  immaterial  that  the  note  was  described  in  the  statement  fur- 
nished Lane  as  being  due  January  1,  1905.     Nobody  was  misled  by 

this. 

The  charge  of  the  court  objected  to  in  the  second  assignment  of 
error  is  not  contradictory.    The  Steme.nberg  statement  might  be  admit- 
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ted  to  be  correct,  and  still  there  might  be  an  issue  as  to  what  items  were 
embraced  in  it.  The  statement  did  not  purport  to  be  other  than  a 
general  summary. 

We  confess  that  we  can  not  find  in  the  record  any  evidence  from 
which  to  fix  November  19  as  the  exact  date  up  to  which  defendants 
claimed  that  all  items  of  indebtedness  and  matters  of  difference  between 
plaintiffs  and  the  canal  company  had  been  considered  by  Sternenberg, 
the  statement  being  dated  simply  "November,  1902,^'  but  it  does  not 
appear  that,  in  any  view  of  the  evidence,  this  could  have  resulted  in  any 
harm  to  appellants.  Doubtless  the  particular  date  was  suggested  by 
something  not  shown  in  the  record.  It  does  not  appear  that  this  error 
could  have  been  material,  if  it  was  error. 

In  the  third  assignment  of  error  appellant  complains  that  the  charge 
to  find  in  favor  of  plaintiffs  for  such  amounts  as  they  find  to  be  due,  is 
inconsistent  with  the  instruction  given  in  another  part  of  the  charge, 
that  if  the  items  were  not  included  in  the  statement  furnished  to 
Jonathan  Lane,  to  find  for  defendants.  It  was  not  intended  that  the 
jury  should  look  to  any  isolated  section  of  the  charge  for  the  law  to 
govern  them.  Taking  the  whole  charge,  the  objection  of  inconsistency 
is  not  sustained. 

In  the  instruction  referred  to  in  the  fourth  assignment  of  error,  in 
speaking  of  the  list  of  indebtedness  of  the  Sheldon  Canal  Company 
furnished  to  Lane,  upon  the  faith  of  which  he  purchased  the  stock  of  the 
company,  the  court  evidently  meant,  and  the  jury  must  have  understood 
the  court  to  have  meant,  the  statement  made  to  Lane  as  to  such  in- 
debtedness. There  was  evidence  tending  to  show  that  Mr.  Lane  was  told 
by  Miller  and  Barr,  in  connection  with  the  list  shown  him,  that  there 
were  other  debts  not  shown  in  the  list.  There  was  no  error  in  this 
portion  of  the  charge. 

The  jury  was  instructed  as  follows:  "There  is  no  sufficient  evidence 
that  E.  Miller  undertook  to  buy  or  subscribe  for  $32,000  worth  of  stock 
of  the  company,  which  defendants  plead  as  an  offset  against  him,  and 
you  will  not  consider  that  question.^*  This  is  assigned  as  error.  This 
item  had  been  specially  pleaded  in  offset  by  appellants,  and  if  there  was 
any  evidence  from  which  the  jury  would  have  been  entitled  to  find  in 
favor  of  the  appellant  upon  this  issue,  the  sufficiency  of  such  evidence 
was  a  matter  for  their  determination.  Mansfield  testified  positivelv  that 
Miller  had  subscribed  for  $28,000  or  $32,000  worth  of  the  stock.  Miller 
testified  with  equal  positiveness  that  he  had  not  done  so,  and  in  this  he 
was  supported  by  the  testimony  of  Robert  J.  Barr.  It  appears  from 
Mansfield's  testimony,  which  affords  the  only  evidence  of  this  subscrip- 
tion by  Miller,  that  in  the  organization,  and  preliminary  thereto,  John 
Barr  agreed  to  take  $10,000  worth  of  stock,  Robert  Barr  agreed  to  take 
$5,000  worth,  that  he  (Mansfield)  subscribed  for  $5,000  worth,  and 
Miller  subscribed  for  $32,000  or  $28,000,  the  par  value  being  $100  a 
share.  Miller  testified  "the  other  stockholders  and  myself  talked  over 
the  $28,000  worth  of  stock,  that  is  David  Barr,  John  Barr,  Mansfield 
and  myself,  but  none  of  them  said  that  I  could  have  it.  I  told  them 
that  I  would  take  at  least  $28,000  worth  of  stock  if  they  would  give  it 
to  me,  but  they  never  said  I  should  have  it.  If  I  could  have  gotten  it 
in  iime,  I  had  a  chance  to  dispose  of  my  property  in  Louisiana  which 


464  Texas  Civil  Appeals  REP^fRTSy  Vol.  40.      [November, 

would  have  enabled  me  to  pay  for  every  dollar  of  that  stock.  They  did 
not  say  I  could  or  could  not  have  that  stock,  and  I  had  the  money  there 
to  pay  for  it,  that  is,  I  had  property  ready  to  sell.  This  was  Just  previous 
to  this  meeting  in  1902."  There  was  testimony  that  Mansfield  objected 
to  letting  Miller  have  all  the  stock  he  wanted,  as  it  would  give  him 
control  of  the  company. 

There  was  a  meeting  of  the  stockholders  in  1902,  at  which  all  of  the 
stockholders  were  present.  Both  Miller  and  John  Barr  testify  that  at 
this  meeting  it  was  determined  that  Miller  should  have  $12,000  worth 
of  stock.  Both  of  these  witnesses  testify  that  this  was  not  intended  as 
the  amount  to  be  issued  to  him  as  paid  for,  but  as  the  amount  he  would 
be  allowed  to  take,  and  that  he  could  not  have  gotten  more  by  paying 
for  it.  They  both  testify  clearly  and  positively  on  this  point,  and  that 
this  conclusion  was  concurred  in  by  all  of  the  stockholders  at  the  meet- 
ing referred  to,  each  of  them  expressing  himself  as  satisfied.  It  appears 
that  the  proceedings  of  this  meeting  were  never  entered  upon  the  minutes. 
Mansfield,  who  was  secretary,  testified  that  he  did  not  write  up  these 
proceedings  because,  and  for  the  reason,  that  the  meeting  was  not  regular. 
This  would  not  at  all  matter  if  all  of  tha  stockholders  were  present 
and  concurred  in  the  agreement  as  to  the  allotment  of  stock.    . 

The  testimony  as  to  this  meeting,  that  all  of  the  stockholders  were 
present,  that  it  was,  with  the  consent  and  by  the  agreement  of  all  of 
them,  determined  that  Miller  was  to  have  $12,000  of  stock,  and  that 
this  was  to  be  a  limitation  of  the  amount  of  stock  he  was  to  be  allowed 
to  take,  and  not  of  the  amount  to  be  issued  to  him  as  paid  for,  is  not 
contradicted  by  Mansfield  nor  by  any  other  testimony  in  the  case.  So 
that  taking  Mansfield's  testimony  to  be  true,  that  at  the  organization 
or  preliminary  thereto  Miller  subscribed  for  $28,000  or  $32,000  of  stock, 
or  agreed  to  take  that  much,  this  subscription  or  agreement  was  abro- 
gated by  the  agreement  of  the  stockholders  at  the  meeting  referred  to, 
all  of  them  concurring,  that  Miller  should  only  have  $12,000  worth. 
The  evidence  as  to  this  agreement  is  uncontradicted,  and  it  is  not 
necessarily  inconsistent  with  Mansfield's  testimony  as  to  Miller's  having 
subscribed  for  $32,000  worth  of  stock  originally. 

As  corroborating  this  view  it  appears  that  in  the  contract  for  the  sale 
by  the  Barrs  and  Miller  to  Jonathan  Lane  of  the  stock  of  the  Sheldon 
Canal  Company,  it  is  stated  that  the  corporation  is  capitalized  for  the 
sum  of  $100,000,  divided  into  1,000  shares  of  $100  par  value  each,  that 
only  305  shares  have  been  issued,  that  48  other  shares  have  been  sub- 
scribed for  and  paid  for  by  E.  Miller,  but  which  have  never  been  issued, 
and  that  the  remaining  647  shares  provided  for,  have  never  been  sub- 
scribed for,  or  issued,  but  remain  in  the  hands  of  the  treasurer  unissued, 
as  treasury  stock.  When  Hahl  bought  from  Lane  this  written  contract 
between  the  Barrs  and  Miller  and  Lane  was  attached  to  his  contract 
with  Lane,  and  so  made  a  part  of  it,  and  Lane  testifies  that  Mansfield 
>was  interested  with  Hahl  in  this  purchase.  This  evidence  is  uncontra- 
dicted, in  fact  it  was  introduced  by  defendants. 

The  Sternenberg  statement,  to  which  all  of  the  parties  agree  as  correct 
as  far  as  it  goes,  differing  only  as  to  whether  certain  items  of  account 
were  taken  into  consideration  in  making  the  statement,  makes  no  refer- 
ence to  any  indebtedness  of  Miller  to  the  company  on  account  of  sub- 
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scriptions  for  stock,  nor  do  the  books  of  the  company  contain  any  evi- 
dence of  such  subscription.  The  day-book,  introduced  in  evidence  by 
plaintiffs,  has  this  entry  in  connection  with  Miller's  stock  account: 
"It  being  understood  that  the  total  amount  of  Mr.  Miller's  stock  should 
be  $13,000."  It  must  be  stated,  however,  that  Mansfield  denied  the 
authenticity  of  the  entries  in  the  day-book  generally. 

It  further  appears  that  this  claim  of  Miller's  indebtedness  to  the 
company  upon  unpaid  subscription  for  stock,  was  not  made  until  some 
months  after  the  suit  was  filed,  and  after  the  sale  to  Lane,  and  by  Lane  to 
Hahl;  that  the  original  answer  of  defendants  did  not  refer  to  it,  but  it 
was  set  up  for  the  first  time  in  an  amended  answer  filed  three  or  four 
months  after  the  suit  was  instituted. 

All  of  this  evidence,  except  the  entry  in  the  day-book,  is  undisputed 
and  must  be  assumed  to  be  true,  and  it  leads  to  the  inevitable  conclusion 
that,  even  if  Mansfield's  statement  be  true  as  to  Miller's  original  sub- 
scription for  $28,000  or  $32,000  worth  of  stock,  such  subscription  was 
nullified  and  abrogated  by  the  subsequent  action  of  the  stockholders,  all 
of  then  participating  therein.  There  is  no  room  for  ordinary  minds  to 
differ  as  to  the  conclusion  to  be  drawn  from  this  testimony.  Joske  v. 
Irvine,  91  Texas,  574.  It  certainly  does  not  "create  more  than  a  -mere 
surmise  or  suspicion"  that  the  canal  company  had  a  claim  upon  Miller 
for  unpaid  subscription  for  stock.    We  do  not  think  it  does  that  much. 

The  trial  court  should  have  instructed  the  jury  that  there  was  no 
evidence  upon  which  Miller  could  be  charged  for  this  unpaid  subscrip- 
tion. It  was  not  error  of  which  defendants  can  complain,  that  they 
were  instructed  that  there  was  no  sufficient  evidence  that  Miller  under- 
took to  buy  or  subscribe  for  $32,000  worth  of  stock  of  the  company. 

There  was  no  error  in  refusing  to  strike  out  that  portion  of  R.  J. 
Barr's  testimony  to  the  effect  that  he  had  been  employed  for  a  year, 
on  the  ground  that  the  contract  appeared  to  have  been  made  by  written 
correspondence  between  Barr  and  Mansfield.  The  letters  from  Mans- 
field to  Barr  were  introduced  by  plaintiff,  and  defendants  had  ample  time 
and  opportunity,  after  having  been  notified  during  the  trial  to  do  so, 
to  produce  those  from  Barr  to  Mansfield,  who  had  himself,  in  fact, 
previously,  and  during  the  trial,  been  notified  to  produce  the  same. 
Defendants  did  not  claim,  so  far  as  the  record  shows,  that  they  were 
unable,  upon  such  short  notice,  to  produce  the  letters.  It  appears  from 
the  bill  of  exceptions  that  plaintiff  offered  to  strike  out  this  testimony  if 
defendants  would  produce  Barr's  letters  to  Mansfield  with  regard  to 
this  matter.  They  were  not  produced,  nor  was  it  claimed  that  defend- 
ants, including  Mansfield,  could  not  then  produce  them. 

In  the  state  of  the  evidence  there  was  no  error  in  excluding  the  evi- 
dence as  to  the  notice  to  Miller,  after  the  institution  of  the  suit  and  after 
the  sales  to  Lane  and  Hahl,  to  pay  for  the  $32,000  worth  of  stock 
alleged  to  have  been  subscribed  for  by  him,  nor  in  permitting  the  witness 
Sternenberg  to  testify  that  none  of  the  items  claimed  by  Miller  were 
taken  into  consideration  in  making  up  his  statement,  defendant  object- 
ing that  the  written  statement  was  the  best  evidence.  The  testimony 
was  not  as  to  what  items  were  contained  in  the  statement,  as  stated  in 
appellants'  proposition,  but  as  to  what  items  were  considered  in  making 
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up  the  statement,  an  entirely  diiferent  matter  and  one  which  was  not 
shown  by  the  statement  itself. 

If  there  was  any  error  in  allowing  R.  J.  Barr  to  testify  that,  upon  the 
faith  of  having  the  position  of  general  manager  for  the  company,  he 
had  given  up  a  good  position  and  gone  to  the  expense  of  moving  his 
family  to  Houston,  it  was  immaterial  and  harmless  in  view  of  the  fact 
that  Mansfield,  for  appellants,  testified  to  substantially  the  same  facts. 

The  verdict  and  judgment  are  fully  supported  by  the  evidence,  and 
there  was  no  error  in  refusing  appellants*  motion  for  a  new  trial. 
There  being  no  errors  in  the  record!,  the  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

Upon  hearing  of  this  cause  the  judgment  of  the  trial  court  was 
affirmed.  In  their  assignments  of  error  appellants  complain  of  the 
action  of  the  trial  court  in  overruling  their  motion  for  new  trial,  on 
the  ground  that  the  verdict  and  judgment  are  not  supported  by  the 
evidence. 

In  affirming  the  judgment  it  is  stated  in  the  opinion  that  the  verdict 
and  judgment  are  fully  supported  by  the  evidence.  In  their  motion 
for  rehearing  appellants,  among  other  grounds,  complain  of  this  con- 
clusion, and  refer  to  the  statement  under  the  eleventh  and  twelfth  as- 
signments of  error  in  support  of  their  contention.  In  its  answer  the 
Sheldon  Canal  Company  alleged  that  John  Barr  was  indebted  to  the 
company  for  cash  advanced  to  him  in  a  large  amount,  which  is  pleaded 
in  offset  to  his  claim,  the  answer  containing  an  itemized  statement 
showing  the  dates  and  amounts  of  such  advances  in  cash^  alleged  to 
have  been  made.  None  of  the  evidence  referred  to  in  the  statement 
in  appellants'  brief,  to  the  eleventh  and  twelfth  assignments  of  error, 
establishes  the  account  pleaded  by  appellant  in  offset  against  John  Barr, 
or  any  item  thereof.  If  this  evidence  can  be  said  to  establish  any  in- 
debtedness of  John  Barr  to  the  Sheldon  Canal  Company,  it  is  not  the 
particular  indebtedness  set  out  in  the  answer  of  the  company.  The 
check  referred  to  in  this  statement  for  $800,  dated  December  18,  1902, 
is  payable  to  Thomas  Evans  and  signed  "Mansfield."  The  recitation 
upon  the  face  of  the  check,  that  it  was  given  for  payment  of  John 
Barr's  note,  would  not  of  itself  charge  John  Barr  with  the  amount 
of  the  check,  and  there  is  no  evidence  that  would  do  so.  Another 
check  referred  to,  for  $300  April  1,  1903,  is  not  payable  to  John  Barr 
I  as  stated,  but  to  Thomas  Evans.     On  the  face  of  the  check  appears 

the  notation  "John  Barr  note.''     This  would  not  charge  John  Barr 
with  the  amount  of  the  check,  but  Mansfield  testified,  presumably  with 
reference  to  this  check,  that  he  (Mansfield)   got  the  cash  and  had  it 
j  credited  on  a  note  of  John  Barr  to  Thomas  Evans.    This  check,  how- 

I  ever,  is  also  signed  "P.  Mansfield."     Another  check  for  $25,  January 

27,  1903,  is  payable  to  John  Barr  and  signed  "Mansfield." 

These  checks  in  dates  and  amounts  correspond  with  items  in  the 
setoff  pleaded  by  the  Sheldon  Canal  Company,  but  there  is  nothing 
in  the  evidence  that  in  any  way  connects  the  Sheldon  Canal  Company 
with  the  checks,  or  that  tends  to  show  that  they  represent  cash  advanced 


1906.]  Waqnon  v.  H.  &  T.  C.  Rt.  Co.  467 

to  John  Barr  by  the  company.  The  gap  between  the  canal  company 
and  the  cheeks  can  not  be  bridged  over  by  any  inference  which  can 
be  drawn  from  the  fact  that  Mansfield  was  the  secretary  and  treasurer 
of  the  company.  In  the  entire  absence  of  any  evidence  tending  to  establish 
any  other  conclusion,  the  cheeks  must  be  taken  to  represent  transactions 
between  John  Barr  and  Mansfield  individually. 

The  itemized  account,  introduced  in  evidence  by  plaintiff,  from  the  led- 
ger of  the  Sheldon  Canal  Company,  showing  a  balance  of  indebtedness 
against  John  Barr,  likewise  does  not  tend  to  establish  the  items  of  "cash 
advanced^'  by  the  canal  company  to  John  Barr,  as  set  out  in  its  answer. 
None  of  these  items  in  the  account  correspond  either  in  date  or  amount 
with  those  pleaded  in  offset,  except  the  items  November,  1902,  $200, 
which  might  be  referred  to  two  items  in  the  offset  account  of  $100 
each  in  November,  1902,  but  this  item  of  $200  appears  by  the  account 
itself  in  which  it  is  shown  to  have  been  liquidated.  The  testimony, 
even  if  uncontradicted,  does  not  establish  any  item  of  the  account  of 
the  Sheldon  Canal  Company  against  John  Barr  pleaded  in  offset. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 


W.  E.  Wagnon,  Guardian,  v.  Houston  &  Texas  Central  Railway 

Company. 

Decided  November  4,  1905. 

Contributory  Hegll^enee — Swltohing  in  Eailroad  Yards — ^Injury  to  Foreman. 

While  a  railroad  yard  foreman  was  directing  the  cutting  and  switching 
of  cars  in  the  yards  a  car  was  kicked  onto  a  side  track,  but  it  stopped  too 
short  to  entirely  clear  the  track  it  was  moved  from.  The  foreman  then  directed 
the  next  car,  which  he  mounted,  to  be  backed  down  the  track,  and  when  it 
struck  the  standing  car  at  the  switch  intersection  he  was  injured  by  the  dis- 
placement of  heavy  timbers  on  the  moving  car.  That  the  other  car  had  not 
cleared  the  track  was  open  and  obvious.  Held,  that  the  foreman  was  guilty  of 
contributory  negligence  debarring  a  recovery,  although,  but  for  negligence  in 
improperly  loading  the  timbers  with  no  cleats  across  the  top  to  hold  them  in 
place,  the  injury  would  not  have  occurred. 

Appeal  from  the  District  Court  of  Waller.  Tried  below  before  Hon. 
Wells  Thompson. 

J.  V.  Meek,  W.  H.  Haynes,  R.  E.  Hannay  and  R.  E.  Tompkins,  for 
appellant. 

Andrews,  Ball  &  Streetman,  for  appellee. — The  trial  court  properly 
instructed  a  verdict  for  defendant,  as  the  evidence  for  both  plaintiffs  and 
defendant  affirmatively  showed  that  the  deceased^s  own  negligence  was 
the  proximate  cause  of  the  accident  resulting  in  his  death.  Cockrell 
V.  Texas  &  N.  0.  R.  B.  Co.,  11  Texas  Ct.  Rep.,  45;  Railway  v.  Clemona, 
55  Texas,  88 ;  Joske  v.  Irvine,  44  S.  W.  Rep.,  1059 ;  Railwav  v.  Rucker, 
61  Texas,  499 ;  Johnson  v.  Houston  &  T.  C.  R.  R.  Co.,  72  S.  W.  Rep., 
1021;  Burns  v.  Chronister  Lumb.  Co.,  12  Texas  Ct.  Rep.,  895. 
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GILL,  Chief  Justice. — This  suit  was  instituted  by  W.  E.  Wagnon 
as  guardian  of  the  persons  and  estates  of  John,  Cleve,  Maggie,  Pearl  and 
Ruth  Werner,  minors,  to  recover  damages  for  the  death  of  their  father, 
Andy  Werner,  who  was  alleged  to  have  met  his  death  through  the  neg- 
ligence of  the  Houston  &  Texas  Central  Hailroad  Company,  while  in 
its  service  and  employment. 

The  defendant  interposed  the  pleas  of  contributory  negligence,  as- 
sumed risk,  and  that  the  accident  was  due  to  the  negligence  of  a  fellow 
servant.  The  court,  after  hearing  the  evidence,  instructed  the  jury  to 
return  a  verdict  for  defendant,  which  was  done,  and  judgment  followed 
accordingly.  Plaintiff  has  appealed,  and  contends  here  that  under  the 
facts  the  cause  should  have  been  submitted  to  the  jury. 

The  deceased,  Andy  Werner,  was  in  the  employ  of  the  Houston  & 
Texas  Central  Eailroad  Company  as  foreman  of  a  switching  crew  in 
the  Hempstead  yards.  On  the  morning  of  January  7,  1897,  he  was  in 
the  active  discharge  of  his  duties  as  foreman,  and  working  under  him 
and  subject  to  his  orders  and  direction  were  two  switchmen  and  the 
engineer  and  fireman  in  charge  of  the  switch  engine.  Through  him  and 
under  his  direction  the  cars  composing  freight  trains  which  came  into 
Hempstead  over  defendant's  lines  were  disbursed  and  distributed  among 
the  various  tracks  at  that  point,  or  were  embodied  in  other  trains 
destined  from  that  to  other  points. 

On  the  occasion  in  question  he  and  his  crew  were  engaged  in  making 
up  a  local  freight  train  which  was  to  go  out  over  the  Austin  branch  of 
defendant's  road,  and,  as  made  up,  the  cars  destined  to  go  out  in  that 
train  were  placed  on  what  was  known  as  No.  4  track.  The  cars  intended 
to  compose  the  train  were  mixed  with  other  cars  on  the  several  tracks 
at  that  point,  so  that  in  order  to  get  them  together  it  was  necessary  to 
move  and  handle  other  cars  also.  Among  the  cars  wanted  were  some 
cars  of  ties.  The  engine  with  several  cars  were  backed,  at  Werner's 
order,  onto  track  No.  2  and  coupled  onto  a  car  of  ties  and  thence 
pulled  out  onto  tracks  connecting  with  track  No.  4  for  the  purpose  of 
kicking  the  car  of  ties  onto  track  No.  4.  There  were  connected  with 
the  engine  three  box  cars  and  a  car  of  heavy  bridge  timbers  called 
stringers,  and  a  car  of  ties.  Werner  cut  the  car  of  ties  loose  and  had  it 
kicked  onto  track  No.  4,  but  it  stopped  too  short  to  clear  the  next  track. 
He  then  threw  the  switch  for  track  No.  2  and  signalled  the  engineer  to 
kick  the  car  of  bridge  timbers  onto  track  No.  2,  where  it  was  to  be  left, 
as  it  was  not  to  form  a  part  of  the  train.  When  he  gave  the  signal  he 
mounted  the  car  of  bridge  timbers,  and  the  engine  was  backed  at  a  speed 
of  about  seven  miles  an  hour,  when  the  car  of  bridge  timbers,  in  going 
toward  track  No.  2,  collided  with  the  standing  car  of  ties  on  the  approach 
to  track  No.  4.  The  collision  caused  the  bridge  timbers  to  slide  onto 
Werner  and  injure  him  so  that  he  died.  That  the  car  of  ties  had  not 
gone  far  enough  to  clear  the  next  track  was  patent,  and  should  have  been 
known  to  Werner. 

Plaintiff  claims  that  deceased's  death  was  due  to  the  fact  that  the 
bridge  timbers  were  negligently  and  improperly  loaded,  in  that  they  had 
no  cleats  across  the  top  to  hold  the  timbers  in  place.  Defendant  claims 
that  even  if  this  is  true  the  accident  would  not  have  happened  had  the 
cars  been  prudently  handled,  and  that  the  negligence  of  deceased  in 
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leaving  the  car  of  ties  at  an  unsafe  point  and  carelessly  signaling  the 
engineer  to  back  the  train  in  on  the  next  track  contributed  to  cause  the 
injury. 

Appellants'  assignment  of  error  is  not  presented  and  developed  by 
appropriate  propositions  in  such  a  way  as  to  require  our  notice,  but  as 
we  have  had  to  find  the  facts  in  order  to  properly  dispose  of  the  appeal, 
we  have  necessarily  learned  whether  there  was  any  merit  in  the  point 
sought  to  be  presented.  We  think  it  very  clear  that  the  undisputed 
facts  acquit  the  company  of  liability,  the  contributory  negligence  of 
deceased  and  its  causal  connection  with  the  accident  being  established 
beyond  question. 

The  judgment  of  the  trial  court  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Intebnational  ft  Obeat  Northern  Railway  Compant  v.  Bettib 

Bingham  et  al. 

Decided  November  4,  1905. 

Jury — ^Peremptory  Cliallenffei — Joint  Defendants. 

Where  the  suit  was  against  two  railway  companies  for  the  value  of  lost 
freight  and  both  denied  the  loss,  but  each  pleaded  that  if  the  freight  was  lost 
the  other  was  alone  responsible  therefor,  they  were  each  to  be  considered  a 
party  to  the  suit  within  the  purview  of  the  statute  allowing  each  party  to  a 
civil  suit  in  the  County  Court  three  peremptory  challenges.    Rev.  Stats.,  art  3213. 


-HarmleM  Error. 

Where  it  did  not  appear  that  the  challenges  allowed  to  the  defendants 
were  exhausted  or  that  any  person  objectionable  to  appellant  sat  on  the  jury, 
the  refusal  to  allow  each  of  the  defendants  three  peremptory  challenges  was 
harmless  error. 

8. — Cliarge  on  Weight  of  Evidenoe — Lon  by  Connecting  Carriers. 

In  an  action  by  a  shipper  against  two  connecting  carriers  for  the  loss  of 
eight  barrels  of  syrup  from  an  alleged  consignment  of  fifty-eight  barrels — the 
consignee  having  received  but  fifty  barrels — the  initial  carrier's  witnesses  tes- 
tified that  the  car  of  syrup,  the  barrels  not  having  been  counted  by  its  agent, 
was  sealed  up  at  once  after  it  was  loaded  and  that  the  seals  were  unbroken 
when  it  was  delivered  to  the  connecting  carrier,  and  that  it  was  impossible 
for  any  of  the  syrup  to  have  been  taken  therefrom  without  breaking  the  seals. 
The  connecting  carrier's  witnesses  testified  that  the  seals*  were  unbroken  when 
it  received  the  car  and  when  it  delivered  the  car  to  the  consignee.  Each  carrier 
pleaded  that  if  any  syrup  was  lost,  it  was  due  to  the  negligence  of  the  other. 
The  court  charged  that  if  the  jury  believed  that  plaintiff  delivered  fifty-eight 
barrels  to  the  initial  carrier  to  find  against  that  defendant,  with  a  peremptory 
instruction  to  find  for  the  other  carrier.  Held,  on  the  weight  of  evidence  as 
between  the  testimony  adduced  by  the  respective  carriers. 

4. — Carrien — ^Delivery  to  Consignee— Connecting  Carriers. 

Where  the  consignee  of  a  carload  of  syrup  received  the  car  sealed  on  the 
initial  carrier's  transfer  track  and  had  a  connecting  carrier  to  transfer  and 
deliver  it  to  the  warehouse  of  another  party  to  whom  he  had  sold  it,  the 
shipper,  being  a  stranger  to  the  contract  with  such  connecting  carrier,  could 
not  recover  from  it  for  any  loss  of  part  of  the  freight  occurring  after  her 
consignee  had  accepted  delivery  from  the  initial  carrier. 
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5. — Same— Ime  Ealied — ^Loit  of  Ooodt. 

Evidence  held  to  raise  the  issue  of  a  loss  of  goods  shipped  and  whether 
it  occurred  on  the  line  of  the  initial  or  of  the  connecting  carrier. 

Appeal  from  the  County  Court  of  Harris.  Tried  below  before  Hon. 
Blake  Dupree. 

Chas.  C.  McRae,  for  appellant. — 1.  Where  there  is  an  issue  between 
two  codefendants  as  to  which  one  is  liable  for  damages  to  a  plaintiff, 
they  are  not  to  be  regarded  as  one  party ;  but  they  are  each  entitled  to 
three  peremptory  challenges  in  the  selection  of  a  jury,  even  though  they 
mav  deny  that  plaintiff  has  any  cause  of  action  against  either  of  them. 
Texas  &  P.  Ry.  Co.  v.  Stell,  61  S.  W.  Bep.,  981 ;  Waggoner  v.  Dodson, 
96  Texas,  6,  69  S.  W.  Rep.,  993;  Jones  v.  Ford,  60  Texas,  127;  Rogers 
T.  Armstrong  Co.,  30  S.  W.  Rep.,  848. 

2.  The  court  erred  in  its  general  charge  because  he  assumed  the  loss 
of  the  eight  barrels  of  syrup  in  question,  if  the  jury  found  that  58 
barrels  had  been  delivered  to  the  International  &  G.  N.  Railroad  Com- 
pany at  Bingham  switch ;  whereas,  even  if  the  jury  found  that  58  barrels 
of  syrup  had  been  delivered  to  the  defendant,  International  &  G.  N. 
Railroad  Company,  at  Bingham  switch,  the  question  as  to  whether  or 
not  eight  barrels  of  said  shipment  had  been  lost  by  said  railroad  or  its 
codefendant,  was  a  question  of  fact  about  which  there  was  conflicting 
evidence,  and  which  this  defendant  was  entitled  to  have  submitted  to 
the  jury. 

Hutchesoh,  Campbell  &  Hutcheson,  for  appeDee  Bingham. — The 
Houston  &  T.  C.  and  the  International  &  G.  N".  railroad  companies,  in 
the  court  below,  made  a  common  defense  against  the  plaintiff's  cause  of 
action ;  they  sought  no  recovery  over  against  each  other,  and  they  there- 
fore constitute  one  party  to  the  suit,  and  entitled  to  but  three  peremptory 
challenges  of  the  jury.  Sayles'  Rev.  Stats.,  art.  3212;  Goodfellow  Shoe 
Co.  V.  Liberty  Ins.  Co.,  28  S.  W.  Rep..  1029;  Wolf  v.  Perrvman,  82 
Texas,  112;  Allen  v.  Waddell,  26  S.  W.  Rep.,  273;  Hargrave  vf  Vaughn, 
82  Texas,  347. 

Baker,  Boils,  Parker  &  Garwood,  for  appellee  Houston  &  T.  C.  Railway 
Company. — Where  goods  are  shipped  from  a  point  on  one  railroad,  which 
gives  a  bill  of  lading  undertaking  to  transport  them  to  another  point  on 
its  line,  but  makes  no  mention  of  another  railroad  which  had  no  con- 
nection with  the  goods  until  they  were  delivered  to  the  original  consignee 
and  sold  by  him  to  a  third  party,  after  which  he  directed  said  second 
line  to  switch  said  goods  and  to  place  them  at  the  warehouse  of  said 
party,  for  which  it  was  paid  a  separate  switching  charge  by  the  original 
consignee,  said  switching  line  not  participating  in  the  original  freight 
charges,  an  action  for  the  loss  of  the  goods  is  not  maintainable  by  con- 
signor against  said  switching  line,  as  there  was  no  privity  of  contract 
between  them,  and  such  switching  line  was  not  a  connecting  carrier  with 
the  initial  line.  Railway  Co.  v.  Johnson,  11  S.  E.  Rep.,  809;  Melbourne 
V.  Railway  Co.,  6  So.  Rep.,  762;  Express  Co.  v.  Shea,  38  Ga.,  519; 
Richardson  v.  Railway  Co.,  45  A.  and  E.  Ry.  Cas.,  413;  Crawford  v. 
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Railway  Co.,  18  U.  S.  C.  P.,  610;  Railway  Co.  v.  Railway  Co.,  66  S.  W. 
Rep.,  328. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellee against  the  appellant  and  the  Houston  &  Texas  Central  Railway 
Company  in  a  Justice  Court  of  Harris  County  upon  the  following 
account  and  statement  of  claim: 

*f[nternational  &  Great  Northern  Railroad  Company  and  The  Houston 
&  Texas  Central  Railroad  Company,  to  Mrs  Bettie  Bingham,  Dr. 
**November  18,  1902.  To  eight  barrels  of  syrup,  delivered  to  the 
L  &  G.  N.  R.  R.,  at  Bingham  Switch,  in  Brazoria  County,  for  delivery 
in  the  city  of  Houston,  over  the  lines  of  the  I.  &  G.  N.  R.  R.  and  the 
H.  &  T.  C.  R.  R.,  value  of  $15  per  barrel '. $120. 

This  syrup  was  consigned  to  McCullough  Bros.,  of  Houston,  and 
shipped  in  a  car  with  60  other  barrels,  58  shipped  and  delivered  to  de- 
fendant in  all,  but  only  50  received  from  the  defendants  in  Houston. 
•  Plaintiff  sues  both  defendants  for  the  value  of  8  barrels  of  syrup 
lost  in  transit.'' 

Both  defendants  answered  by  general  denial  and  special  pleas.  The 
International  &  Great  Northern  Railroad  Company  averred,  in  substance, 
that  it  received  a  shipment  of  syrup  from  appellee  at  Bingham  Switch 
on  the  date  alleged,  for  transportation  and  delivery  to  McCullough 
Bros,  at  Houston,  and  that  after  the  shipment  reached  Houston  it  was, 
at  the  request  of  the  consignees,  turned  over  to  the  Houston  &  Texas 
Central  Railway  Company  for  transportation  to  the  warehouse  of  Henke 
&  Pillot,  to  whom  it  had  been  sold  by  McCullough  Bros. ;  that  this  de- 
fendant had  no  contract  with  plaintiff  to  deliver  the  shipment  at  said 
warehouse,  and  that  it  fully  complied  with  its  contract  to  transport  same 
to  Houston  and  deliver  it  to  the  consignees,  McCullough  Bros.,  and  that 
it  delivered  all  of  said  shipment  of  syrup  received  by  it  to  its  co- 
defendant  as  aforesaid. 

The  Houston  &  Texas  Central  Railway  Company  specially  pleaded: 
That  it  contracted  with  McCullough  Bros,  to  transport  the  car  of  syrup 
in  controversy  from  the  transfer  track  of  the  International  &  Great 
Northern  Railroad  Company  in  Houston,  Texas,  to  the  Henke  &  Pillot 
warehouse,  and  that  in  compliance  with  its  said  contract  it  did  transport 
and  deliver  said  car;  that  it  did  not  receive  payment  for  said  services 
from  plaintiff  and  made  no  contract  with  her  in  regard  to  said  shipment, 
and  that  if  the  shipment  suffered  any  loss  it  occurred  before  it  was 
accepted  by  this  defendant,  and  while  it  was  in  the  hands  of  its  co- 
defendant. 

The  trial  in  the  Justice  Court  resulted  in  a  judgment  in  favor  of 
plaintiff  against  both  defendants  for  $92.  From  this  judgment  de- 
fendants appealed  to  the  County  Court,  and  upon  a  trial  de  novo  therein 
plaintiff  recovered  judgment  against  the  International  &  Great  Northern 
Railroad  Company  for  $120,  and  judgment  was  rendered  in  favor  of 
the  Houston  &  Texas  Central  Railway  Company  that  plaintiff  take  noth- 
ing by  her  suit  against  it,  and  that  it  recover  its  costs. 

Appellant's  first  assignment  of  error  complains  of  the  ruling  of  the 
trial  court  in  refusing  to  allow  it  three  peremptory  challenges  in  select- 
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ing  the  jury  that  tried  the  cause.  Under  our  statute  each  party  to  a  civil 
suit  in  the  County  Court  is  allowed  three  peremptory  challenges  of 
jurors  drawn  to  try  the  case.  Rev.  Stats.,  art.  3213.  It  is  well  settled 
under  our  decisions  that  where  the  interests  of  co-defendants  are  antag- 
onistic, each  of  such  defendants  is  a  party  to  the  suit  in  the  sense 
in  which  that  term  is  used  in  the  statute,  and  is  entitled  to  the  number 
of  peremptory  challenges  named  in  the  statute.  It  is  true  that  in  most 
of  the  cases  in  which  this  rule  has  been  announced  one  defendant  pleaded 
over  against  the  other,  hut  the  rule  has  not  been  restricted  in  its  applica- 
tion to  cases  of  this  character,  and  the  general  principle  is  established 
that  when,  under  the  pleadings,  the  jury  are  required  to  determine 
material  issues  between  the  defendants,  each  of  the  defendants  is  en- 
titled to  the  statutory  number  of  challenges.  While  it  is  true  that  in 
the  present  case  both  defendants  denied  generally  that  the  plaintiff  had 
lost  any  of  her  shipment  of  syrup,  and  to  that  extent  their  defense  was 
common,  each  contended  that  if  plaintiff  sustained  any  loss  the  other 
defendant  was  alone  responsible  therefor. 

From  this  it  is  apparent  that  if  plaintiff's  loss  should  be  established 
by  the  evidence,  the  interests  of  the  defendants  would  at  once  become 
antagonistic,  and  the  issue  which  the  jury  would  then  be  called  upon  to 
determine  would  be  which  of  them  was  responsible  for  such  loss.  In 
selecting  the  jury  to  determine  this  issue  we  think  it  clear  that  each  of 
the  defendants  should  be  considered  a  party  to  the  suit  in  the  purview 
of  the  statute  and  entitled  to  the  statutory  number  of  challenges.  Jones 
V.  Ford,  60  Texas,  127;  Hargrave  v.  Vaughn,  82  Texas,  347;  Waggoner 
v.  Dodson,  96  Texas,  6;  Railway  Co.  v.  Stell,  61  S.  W.  Eep.,^981; 
Rogers  v.  Armstrong  Company,  30  S.  W.  Rep.,  848. 

It  does  not  appear,  however,  from  the  bill  of  exceptions  or  otherwise, 
that  the  appellant  was  probably  injured  by  the  error  of  the  court  com- 
plained of.  It  is  not  shown  that  the  challenges  allowed  appellant  by 
the  trial  court  were  exhausted,  or  that  any  person  objectionable  to  ap- 
pellant sat  upon  the  jury.  No  probable  injury  being  shown  by  the 
record,  the  error  must  be  considered  harmless,  and  the  assignment  over- 
ruled. (Snow  V.  Starr,  76  Texas,  411;  Waggoner  v.  Dodson,  96  Texas, 
6.) 

The  trial  court  gave  the  jury  the  following  instruction :  "Gentlemen 
of  the  jury :  You  are  instructed,  if  you  believe  from  the  evidence  that 
the  plaintiff  delivered  to  the  defendant,  I.  &  G.  N.  R.  R.  Co.,  fifty-eight 
barrels  of  syrup,  and  not  fifty  barrels,  then  you  are  instructed  to  find 
for  the  plaintiff  amount  sued  for  against  I.  &  G.  N.  Ry.  Co.  If  you 
believe,  from  the  evidence,  that  fifty  barrels,  and  not  fifty-eight  barrels, 
of  syrup  were  delivered  to  defendant,  I.  &  G.  N.  Ry.  Co.,  then  find  for 
the  said  defendant.  You  are  instructed  to  find  a  verdict  for  the  de- 
fendant H.  &  T.  C.  Ry.  Co.'^ 

This  charge,  under  the  evidence  in  the  case,  was  clearly  erroneous, 
and  appellant's  assignment  of  error  complaining  of  the  action  of  the 
court  in  giving  it  to  the  jury  must  be  sustained.  The  evidence  adduced 
by  appellee  was  to  the  effect  that  she  delivered  to  the  appellant  at 
Bingham  Switch  for  transportation  and  delivery  to  McCoUough  Bros, 
at  Houston  58  barrels  of  syrup.  The  agent  who  received  the  syrup  for 
shipment  and  issued  the  bill  of  lading  therefor  testified  that  he^  did  not 
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count  the  barrels,  but  that  after  the  car  had  been  loaded  and  as  soon  as 
it  was  turned  over  to  him  by  appellee's  agent,  he  sealed  it,  and  that  when 
it  reached  Houston  and  was  turned  over  to  the  Houston  &  Texas  Central 
Railway  the  seals  were  unbroken.  These  facts  were  testified  to  by 
several  witnesses.  It  was  shown  that  after  the  car  was  sealed  it  was 
impossible  for  any  of  the  syrup  to  have  been  taken  therefrom  without 
breaking  the  seals.  The  witnesses  for  the  Houston  &  Texas  Central 
Railway  Company  testified  that  the  car  was  sealed  when  received  by  that 
road,  and  the  seals  were  unbroken  when  it  was  delivered  at  the  Henke  & 
Pillot  warehouse.  It  seems  to  be  conceded  that  when  the  car  was  opened 
by  Henke  &  Pillot  it  contained  only  fifty  barrels  of  syrup.  The  ship- 
ment was  contracted  to  be  sold  by  appellee  to  McCollough  Bros.,  before 
it  was  delivered  to  appellant,  but  under  that  contract  it  was  not  to 
become  the  property  of  the  consignees  until  it  was  delivered  to  them  at 
Houston.  They  received  the  car  from  appellant  on  its  transfer  track 
at  Houston,  and  contracted  with  the  Houston  &  Texas  Central  Railroad 
to  transfer  or  switch  it  over  their  line  in  the  city  of  Houston  and  deliver 
it  to  Henke  &  Pillot  at  their  warehouse. 

Such  being  the  testimony  in  the  case,  it  was  manifestly  a  charge  upon 
the  weight  of  evidence  for  the  court  to  tell  the  jury  that  if  the  appellee 
delivered  to  the  appellant  58  barrels  of  syrup  they  must  find  for  ap- 
pellee. This  was  in  effect  saying  to  the  jury  that  if  appellant  received 
68  barrels  of  syrup,  they  must  not  accept  as  true  the  statements  of  ap- 
pellant's witnesses  that  the  seals  on  the  car  were  not  broken  during  the 
time  it  was  in  appellant's  possession,  and  that  none  of  the  syrup  could 
have  been  taken  from  said  car  without  breaking  the  seals,  but  that  they 
should  believe  the  statements  to  the  same  effect  made  by  witnesses  for 
the  Houston  &  Texas  Central  Railway  with  reference  to  the  condition 
of  said  car  while  it  was  in  the  possession  of  that  road. 

The  instruction  to  find  a  verdict  in  favor  of  the  Houston  &  Texas 
Central  Railway  was  properly  given,  because  the  undisputed  evidence 
shows  that  when  the  shipment  came  into  the  possession  of  that  road  the 
title  had  passed  to  McCollough  Bros.,  and  appellee  being  a  stranger  to 
the  contract  under  which  that  road  received  the  shipment,  was  not  en- 
titled to  recover  for  any  loss  or  damage  occurring  thereafter,  and  not 
because  there  was  no  evidence  that  the  loss  occurred  on  that  road. 

Whether  the  loss,  if  any,  occurred  upon  the  one  or  the  other  of  the 
roads  was  an  issue  raised  by  the  evidence,  and  should  have  been  left  to 
the  jury  to  determine. 

We  are  also  of  opinion  that,  as  presented  in  the  record,  the  evidence 
raises  the  issue  of  whether  the  eight  barrels  of  syrup  were  taken  from 
the  car  after  it  had  been  placed  therein  by  appellee's  agent  and  before 
the  car  was  delivered  to  and  accepted  by  the  appellant,  and  the  special 
charge  requested  by  appellant  presenting  this  issue  should  have  been 
given.  None  of  the  remaining  assignments  present  any  error  and  they 
are  all  overruled. 

For  the  errors  before  indicated,  the  judgment  of  the  court  below  as 
between  appellant  and  the  appellee  Bettie  Bingham  is  reversed  and  the 
cause  remanded.  The  judgment  in  favor  of  the  Houston  &  Texas 
Central  Railway  Company  is  undisturbed. 

Reversed  and  remanded. 
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Western  Union  Telegraph  Company  v.  M.  E.  Ford. 

Decided  November  4,  1005. 

1. — ^Death  Xesiage— -Delay  1a  DellTery — ^Xotioe  to  Company. 

Upon  receipt  of  a  death  message  the  telegraph  company  is  put  upon 
notice  that  the  addressee  would  most  likely  attend  the  funeral  and  would 
employ  all  reasonable  or  necessary  means  of  doing  so.  Facts  considered  and 
held  to  have  been  reasonably  in  the  contemplation  of  the  parties. 

8. — ^Briefing  Case — ^Propoiltion  and  Statement. 

The  Appellate  Court  will  consider  only  such  propositions  as  are  followed 
by  a  statement  germane  thereto. 

Appeal  from  the  District  Court  of  Clay.  Tried  below  before  Hon. 
A.  H.  Carrigan. 

George  H,  Fearons,  N.  L,  Lindsley,  W.  T.  Allen  and  Huff,  Barwise 
dk  Huff,  for  appellant,  in  support  of  the  first,  second  and  third  as- 
signments, cited:  Western  Union  Tel.  Co.  v.  Linn,  87  Texas,  7; 
Western  Union  Tel.  Co.  V.  Motley,  87  Texas,  38;  Western  Union  Tel. 
Co.  V.  Gaddis,  8  Texas  Ct.  Bep.,  604 ;  Western  Union  Tel.  Co.  v.  Rag- 
land,  61  S.  W.  Eep.,  421;  Western  Union  Tel.  Co.  v.  Luck,  91  Texas, 
178. 

fl.  E.  Taylor  and  S,  A.  Denny,  for  appellee,  cited:  Western  Union 
Tel.  Co.  V.  Norris,  1  Texas  Ct.  Bep.,  685;  Western  Union  Tel.  Co.  v. 
Brvson,  61  S.  W.  Rep.,  548;  Southwestern  Tel.  &  Tel.  Co.  v.  Tavlor,  63 
S.  W.  Bep.,  1076. 

SPEER,  Associate  Justice. — This  suit  was  instituted  by  the  appel- 
lee against  the  appellant  to  recover  damages  for  the  negligent  delay  in 
delivering  to  her  the  following  message:  "Henrietta,  Texas,  Januarv 
30,  1904.  Mrs.  M.  E.  Ford,  Elk  City,  0.  T.  Oliver  Ford  is  dead. 
Come  at  once.  (Signed)  Anna  Bell."  Appellee  is  the  mother  of  the 
deceased,  and  alleged  in  her  petition  that  the  message  in  question  should 
have  been  delivered  to  her  by  6 :20  p.  m.  on  January  30,  and  that  if  the 
same  had  been  so  delivered  to  her  she  could  and  would  have  sent  a 
message  to  another  son,  G.  M.  Ford,  at  Chickasha,  to  meet  her  at  that 
place  and  accompany  her  to  Hurnville,  the  place  of  interment,  and  that 
her  son,  G.  M.  Ford,  would  have  met  her  at  Chickasha,  from  which 
place  they  could  and  would  have  gone  to  Ryan,  I.  T.,  which  place  they 
would  have  reached  about  4 :30  a.  m.,  February  1,  1904,  where  they  would 
have  gotten  a  buggy  and  driven  across  the  country  to  Hurnville  prior 
to  the  burial  of  her  son  Oliver.  There  was  a  trial  before  a  Jury,  re- 
sulting in  a  verdict  and  judgment  for  the  appellee  in  the  sum  of  $200, 
from  which  judgment  this  appeal  is  perfected. 

Appellant  has  in  writing  withdrawn  all  assignments  save  the  first, 
second,  third  and  eighth,  and  these  only  are  relied  upon  in  this  court. 
The  first,  second  and  third  assignments  present  the  question  of  the 
remoteness  of  the  contingency  of  Mrs.  Ford's  notifying  her  son,  G.  M. 
Ford,  and  his  accompanying  her  from  Chickasha  to  Ryan  and  thence 
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by  private  conveyance  to  Humville,  the  place  of  burial.  In  other  words, 
it  insists  that  it  was  not  within  the  contemplation  of  the  parties  to 
the  contract  that  Mrs.  Ford  had  a  son  at  Chickasha,  and  that  in  the 
event  of  a  prompt  delivery  of  the  message  to  her  she  would  notify 
this  son  to  meet  her  at  Cbickasha,  and  that  he  would  in  consequence 
accompany  her  as  far  as  Ryan  and  there  leave  the  railroad  and  proceed 
by  private  conveyance  to  Humville.  While  this  case  may  be  distin- 
guishable on  the  facts  from  that  of  Western  Union  Telegraph  Co.  v. 
Norris,  1  Texas  Ct.  Rep.,  685;  Western  Un^on  Telegraph  Co.  v.  Swear- 
ingen,  9  Texas  Ct.  Rep.,  164,  78  S.  W.  Rep.,  491,  yet  we  think  it  is 
not  distinguishable  in  principle  and  should  be  ruled  by  them.  Upon 
the  receipt  of  the  message,  the  company  was  put  upon  notice  that  the 
addressee  would  most  likely  desire  to  attend  the  funeral,  and  that  she 
would  employ  all  reasonable  or  necessary  means  of  doing  so.  We  view 
the  matter  of  her  notifying  her  son,  G.  M.  Ford,  to  meet  her,  and  his 
conveying  her  by  private  conveyance  from  Ryan  to  Humville,  as  a 
means  merely  of  learning  the  only  practicable  route  by  which  she  could 
reach  Humville  in  time  to  be  present  at  the  burial  of  her  son.  It  is 
true  the  evidence,  including  her  original  petition  and  testimony  on 
a  former  trial,  indicates  that  she  did  not  know  of  this  particular  route^ 
and  that  without  the  assistance  of  her  son,  G.  M.  Ford,  she  would  not 
have  made  the  journey  this  way,  but  would  have  gone  another  route 
with  which  she  was  familiar  and  by  which*  she  would  not  have  reached 
Humville  in  time  to  have  attended  the  funeral.  But  for  the  reason 
we  have  already  indicated,  this  can  make  no  difference.  The  company 
knew  she  would  exhaust  every  reasonable  means  of  reaching  Humville, 
and  this  is  the  one  she  says  she  would  have  adopted. 

The  eighth  assignment  assails  the  verdict  and  judgment  as  being 
without  evidence  to  support  it  and  against  the  great  weight  and  pre- 
ponderance of  the  testimony  upon  three  grounds,  to  wit:  First,  "the 
proof  on  the  trial  showed  that  even  if  the  message  in  controversy  had 
been  delivered  promptly  on  its  receipt  at  Elk  City,  that  plaintiff  would 
have  taken  passage  to  Henrietta,  Texas,  by  the  Choctaw,  Oklahoma  and 
Gulf  Railroad  to  El  Reno,  and  thence  over  the  Rock  Island  to  Ring- 
gold, and  thence  over  the  Missouri,  K.  &  T.  to  Henrietta,  and  would 
not  in  thus  traveling  have  arrived  at  Henrietta  or  Humville  until  after 
the  burial  of  her  son."  Second,  "the  proof  further  showed  that  if  the 
message  had  been  promptly  delivered  at  once  on  its  receipt  at  Elk  City, 
that  the  plaintiff  could  not  and  would  not  have  arrived  at  Hurnville, 
the  place  of  the  burial  of  her  son,  by  traveling  via  the  route  above  named 
to  Ryan,  I.  T.,  and  thence  driving  across  the  country,  for  that  to  hav« 
done  so  the  message  in  controversy  must  have  been  delivered  to  her 
in  such  a  length  of  time  prior  to  seven  o'clock  p.  m.  on  January  .30. 
1904..  as  that  she  could  have  prepared  and  filed  with  the  defendant  at 
Elk  City  a  message  to  her  son,  Gus  Ford,  at  Chickasha,  which  could 
not  under  the  testimony  have  been  done."  Third,  and  "further  the 
testimony  shows  that  the  plaintiff  was  practically  a  stranger  and  al- 
most entirely  unknown  at  Elk  City,  and  that  the  message  could  not 
have  been  delivered  with  any  sort  of  reasonable  effort  or  diligence  so 
as  to  have  permitted  her,  by  the  method  she  would  have  resorted  to, 
to  have  arrived  at  Hurnville  prior  to  the  burial  of  her  son."    The  as- 
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signment,  which  is  submitted  as  a  proposition,  is  followed  by  a  state- 
ment, which  itself  is  placed  under  the  head  of  a  proposition  germane 
to  the  first  ground  stated  but  not  to  the  others,  and  we  therefore 
consider  only  the  first  ground  of  attack.  The  evidence  shows  that  at 
the  time  the  message  in  controversy  was  delivered  to  appellant,  a  simi- 
lar message  addressed  to  G.  M.  Ford  was  also  delivered  to  it  and  trans- 
mitted and  delivered  to  him  at  Chickasha;  that  upon  the  actual  de- 
livery of  the  message  addressed  to  appellee,  which  was  some  twent5'-four 
hours  after  its  receipt  on  January  30,  she  sent  a  message  to  her  son, 
G.  M.  Ford,  at  Chickasha,  requesting  him  to  meet  and  accompany  her 
on  the  journey  to  Hurnville;  but  that  this  message  was  not  delivered 
to  G.  M.  Ford  because  in  obedience'  to  the  message  previously  delivered 
to  him  from  Henrietta,  he  had  departed  at  an  early  hour  for  the  place 
of  burial.  The  appellee  testified  in  effect  that  if  the  message  had  been 
promptly  delivered  to  her,  she  would  have  promptly  wired  her  son, 
G.  M.  Ford,  to  meet  her  at  Chickasha,  and  would  have  gone  w^ith  him 
to  Eyan  and  from  there  by  private  conveyance  to  Hurnville.  Q.  M,  Ford 
testified  that  if  he  had  received  such  a  message  from  his  mother,  he 
would  have  accompanied  her  to  Hurnville  by  way  of  Ryan.  It  is  also 
shown  that  when  he  did  go  to  Hurnville  he  went  by  this  route.  It  is 
true  that  the  testimony  is  contradicted  in  that  appellee  in  her  abandoned 
pleadings  had  alleged,  and  upon  a  former  trial  had  testified,  that  she 
would  have  gone  by  rail  via  Ringgold  and  Henrietta,  which  the  evidence 
shows  she  could  not  have  done  in  time  to  have  been  present  at  the 
funeral.  It  was  only  at  the  term  of  court  at  which  the  present  judgment 
was  rendered  that  she  pleaded  the  case  as  made  on  this  appeal,  or  testi- 
fied that  she  would  have  notified  her  son,  G.  M.  Ford,  and  would  have 
gone  by  private  conveyance  from  Ryan  to  Hurnville.  But  this  conflict 
in  the  testimony,  for  it  is  no  more  than  a  conflict,  was  submitted  to 
the  jury  and  determined  by  them,  and  we  are  unable  to  disturb  their 
decision.    The  judgment  is  therefore  affirmed. 

Affirmed. 
Writ  of  error  refused. 


St.  Louis  and  San  Francisco  Railway  Company  v.  L.  E.  Bussong. 

Decided  November  4,  1905. 

1. — Negligence — ^Inspection — ^Failure  to  Fasten  Car  Door. 

Where  a  railroad  fireman  was  struck  and  injured  by  lumber  projecting 
from  the  door  of  a  passing  car,  and  the  evidence  showed  that  the  car  was 
inspected  at  the  last  station  before  the  place  of  accident  and  was  in  good  con- 
dition, but  also  showed  that  had  the  door  been  properly  fastened  the  lumber 
would  not  have  protruded,  and  that  a  proper  inspection  would  have  disclosed 
that  the  doors  were  not  properly  fastened  and  secure,  the  jury  were  authorized 
to  find  negligence  on  the  part  of  the  railway  company. 

2. — ^Fellow  Servants — Operation  of  Eailroad. 

Under  the  Missouri  statute  making  railway  companies  liable  for  damages 
sustained  by  any  servant  who  is  injur^  by  the  negligence  of  any  other  agent 
or  servant  of  the  company  "while  engaged  in  the  work  of  operating  such  rail- 
road," a  fireman  who,  after  attending  to  the  headlight  of  his  engine,  stood  in 
front  of  the  pilot  a  short  time  to  see  who  composed  the  crew  of  a  passing 
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train,  and  while  returning  to  the  cab  was  struck  by  lumber  projecting  from 
such  train,  was  engaged  in  the  work  of  operating  a  railroad  within  the  meaning 
of  the  statute. 

8. — Hegligenoe — Charge  Astuming — ^HannleM  Error. 

A  charge  assuming  that  the  leaving  of  a  car  door  unfastened  was  negligence 
was  not  prejudicial  error  where  the  uncontradicted  evidence  showed  that  the 
door  should  have  been  closed  and  properly  fastened,  and  that  if  this  had  been 
done  the  pieces  of  lumber  which  struck  and  injured  plaintiff  would  not  have 
protruded  therefrom. 

Appeal  from  the  District  Court  of  Qrayson.  Tried  below  before  Hon. 

B.  L.  Jones. 

C.  H.  Yoakum  and  Head,  Dillard  &  Head,  for  appellant. — 1.  There 
was  no  negligence  shown  entitling  plaintiff  to  recover.  Kailwav  Co. 
V.  Rielly,  72  N.  E.  Rep.,  454;  Broadway  v.  Gas  Co.,  60  S.  W.^Rep., 
270;  Lumber  Co.  v.  Denham,  85  Texas,  56;  Railway  Co.  v.  Barrager, 
14  S.  W.  Rep.,  242;  Railway  Co.  v.  Crowder,  55  S.  W.  Rep.,  380; 
Railway  Co.  v.  Dallas,  61  Texas,  196;  Railway  Co.  v.  Crowder,  63  Texas, 
502;  Starnes  v.  Ontario  Spinning  Co.,  184  Penn.  St.,  519,  63  Am.  St., 
807;  Specs  v.  Boggs,  198  Pa.  St.,  112,  82  Am.  St.,  792. 

2.  The  evidence  undisputedly  shows  that  plaintiff,  at  the  time  he 
was  injured,  was  not  engaged  in  the  operation  of  a  railroad  within  the 
meaning  of  the  Missouri  statute.  Railway  v.  Howard,  97  Texas,  513; 
Medberry  v.  Railway,  81  N.  W.  Rep,,  659;  Railway  v.  Parmer,  73  Texas, 

Wolfe,  Hare  &  Maxey,  for  appellee. — 1.  The  negligence  shown  au- 
thorized the  submission  of  the  case  to  the  jurv  and  sustains  the  verdict. 
Texas  &  P.  Ry.  Co.  v.  Levi  &  Bro.,  59  Texas, '677;  Gulf,  C.  &  S.  F.  Ry. 
Co.  v.  Moore,  69  Texas,  160;  San  Antonio  &  A.  P.  Rv.  Co.  v.  Lindsey, 
65  S.  W.  Rep.,  658;  Railway  Co.  v.  Buch,  65  S.  W.'^Rep.,  683;  Gulf, 

C.  &  S.  F.  Ry.  Co.  V.  Wood,  63  S.  W.  Rep.,  165;  McCray  v.  Railway 
Co.,  89  Texas,  171;  Howser  v.  Railwav  Co.  (Md.),  30  Atl.,  907,  27  L.  R. 
A.,  154;  Thomas  v.  Western  U.  Tel.  Co.,  100  Mass.,  156;  Railway  Co.  v. 
Sage,  84  S.  W.  Rep.,  815;  Durkin  v.  Sharp,  88  N.  Y.,  229;"^  Pavne 
V.  Railway  Co.,  6  N.  W.  Rep.,  281 ;  Railway  Co.  v.  Skaggs,  74  S.  W.  Rep., 
786;  Railway  Co.  v.  McElye,  71  Texas,  387;  Railway  Co.  v.  Marcelles, 
59  Texas,  334;  Railway  Co.  v.  Kernan,  78  Texas,  294;  Railway  Co.  v. 
Hutchens,  80  S.  W.  Rep.,  416. 

RAINEY,  Chief  Justice. — This  suit  was  instituted  by*  L.  E.  Bus- 
song  against  the  appellant  railroad  ocmpany  to  recover  damages  on  ac- 
count of  personal  injuries  to  him,  alleged  to  have  been  inflicted  by 
the  negligence  of  defendant.  A  trial  resulted  in  a  verdict  and  judgment 
for  plaintiff  from  which  this  appeal  is  prosecuted. 

On  January  30,  1903,  plaintiff  was  in  the  employment  of  defendant 
as  fireman  of  a  locomotive  engine,  and  while  firing  on  engine  565  on  a 
westbound  freight  train  on  defendant's  road,  said  train,  in  obedience 
to  defendant's  order,  was  placed  on  a  passing  track  at  Bourbon,  Mis- 
souri, to  let  extra  568,  going  east,  pass  it.  While  565  remained  on  said 
passing  track  it  was  well  in  the  clear,  that  is,  it  was  standing  at  such 
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point  that  a  train  going  in  the  opposite  direction  on  the  main  track, 
under  ordinary  circumstances,  would  have  full  room  for  passing  without 
danger  of  collision,  the  distance  between  the  inside  rails  of  the  two  tracks 
being  eight  feet.  When  565  stopped  on  the  siding,  where  it  staid  ten 
or  fifteen  minutes,  plaintiff  went  to  the  front  of  the  engine  to  look  at 
the  headlight,  and  after  attending  to  what  was  necessary  there,  he  got 
down  on  the  ground  in  front  of  the  pilot  of  his  engine  and  there  stood 
to  see  what  crew  was  on  568,  in  order  that  he  might  determine  what 
rest  he  would  get  after  he  ari^ived  at  his  destination.  By  seeing  what 
crew  was  on  568  he  could  tell  what  crew  was  to  follow.  After  ten  cars 
of  568  had  passed  him,  he  started  down  between  the  trains  to  mount 
his  engine,  and  when  walking  along,  rubbing  his  arm  on  the  cylinder 
of  his  engine,  he  was  struck  and  injured  by  pieces  of  lumber  projecting 
from  a  car  in  the  other  train.  Had  he  been  seated  in  his  cab  he  would 
not  have  been  injured,  nor  would  he  have  been  hurt  had  the  pieces  of 
lumber  not  protruded.  The  door  of  the  car  loaded  with  lumber  in 
568  was  not  securely  fastened,  which  condition  permitted  pieces  of  lum- 
ber to  protrude  therefrom,  and  it  was  proper  in  operating  said  train 
that  the  doors  should  have  been  securely  fastened  to  prevent  pieces  of 
lumber  from  protruding.  That  a  careful  inspection  would  have  dis- 
closed that  said  door  was  not  properly  fastened,  and  there  was  not  such 
inspection  as  one  in  the  exercise  of  ordinary  care  would  have  made 
under  the  circumstances.  There  is  a  rule  of  the  defendant  that  the  con- 
ductor and  brakeman  operating  a  freight  train  at  stops  and  terminals 
are  to  examine  cars  and  see  that  there  are  no  swinging  doors  and  hang- 
ing beams  and  see  that  they  are  in  proper  condition.  The  evidence  is 
sufficient  to  warrant  the  jury's  finding  that  the  defendant  was  guilty 
of  negligence  and  that  plaintiff  was  not  guilty  of  contributory  negli- 
gence. 

A  peremptory  instruction  was  asked  instructing  the  jury  to  find  for 
defendant,  which  was  refused,  and  this  is  assigned  as  error,  the  con- 
tention being  that  the  evidence  does  not  support  the  verdict  and  judg- 
ment. (1)  because  there  was  no  negligence  shown,  as  the  car  was  proper- 
ly loaded,  and  was  inspected  at  Newburgh  and  along  its  line,  as  was 
proper,  by  its  brakeman.  There  is  testimony  that  the  car  was  inspected 
at  the  last  station  before  the  place  of  the  accident  and  was  in  good  con- 
dition, and  it  is  contended  that  this  excludes  the  theory  of  negligence, 
though  the  lumber  fell  and  protruded  before  reaching  Bourbon.  This 
evidence  is  overcome  by  the  testimony  that  had  the  door  been  properly 
fastened  the  lumber  would  not  have  protruded,  and  that  a  proper 
inspection  would  have  disclosed  that  the  doors  were  not  properly  fasten- 
ed and  secure,  from  which  the  jury  were  authorized  to  find  negligence 
on  the  part  of  defendant. 

(2)  That  the  evidence  shows  that  plaintiff,  when  injured,  was  not 
engaged  in  the  operation  of  a  railroad  within  the  meaning  of  the  Mis- 
souri statute,  wherefore  the  brakemen  on  the  train  were  his  fellow- 
servants.  This  contention  is  met  in  answering  whether  or  not  plaintiff 
was  engaged  in  the  work  of  operating  a  railroad.  The  statute  of  Mis- 
souri relating  to  this  subject  is  as  follows :  "That  every  railroad  corpo- 
ration owning  or  operating  a  railroad  in  this  State  shall  be  liable  for 
all  damages  sustained  by  any  agent  or  servant  thereof  while  engaged 
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in  the  work  of  operating  such  railroad,  by  reason  of  the  negligence  of 
any  other  agent  or  servant  thereof;  provided  that  it  may  be  shown  in 
defense  that  the  person  injured  was  guilty  of  negligence  contributing 
as  a  proximate  cause  to  produce  the  injury."  When  plaintiff  was  in- 
jured he  was  actually  engaged  in  the  work  of  operating  the  train  565. 
He  was  attending  to  his  duties  as  fireman,  his  train  having  been  or- 
dered to  stop  on  the  passing  switch  at  Bourbon  that  568  might  pass, 
and  at  the  time  he  was  struck  he  was  proceeding  to  mount  his  engine 
in  order  to  continue  the  journey.  To  hold  that  his  standing  in  front 
of  his  engine  a  short  time  to  tell  what  crew  was  operating  568  would 
deprive  him  of  his  character  of  an  operative  "engaged  in  the  work  of 
operating  a  railroad,"  it  seems  to  us  would  do  violence  to  the  meaning 
and  spirit  of  the  statute.  We  therefore  do  not  agree  to  this  con- 
tention of  defendant. 

Complaint  is  made  of  the  following  paragraph  of  the  court's  charge, 
viz:  "Now  if  you  believe  from  the  evidence  that  while  said  eastbound 
freight  train  was  passing  the  train  upon  which  plaintiff  was  fireman, 
at  Bourbon,  a  station  on  defendant's  line  of  road,  there  was  protruding 
from  one  of  the  cars  in  said  eastbound  train  a  piece  or  pieces  of  lum- 
ber or  timber,  and  that  plaintiff  was  struck  by  said  protruding  lumber 
or  timber,  if  you  find  any  was  then  so  protruding,  and  thereby  knocked 
down  and  caused  to  fall  under  the  wheels  of  said  eastbound  train,  and 
that  his  foot  and  leg  were  thereby  so  crushed,  mangled,  torn  and  bruised 
as  to  necessitate  amputation  of  his  leg;  and  if  you  further  believe  from 
the  evidence  that  the  attachments,  appliances  and  apparatus  for  fasten- 
ing said  door  were  not  placed  in  their  proper  position  and  so  fixed  as  to 
fasten  said  door,  and  that  said  door  was  not  properly  fastened  by  the 
said  appliances,  attachments,  and  apparatus  for  fastening  same,  or  that 
•paid  door  was  unfastened;  and  if  you  further  believe  from  the  evidence 
that  said  lumber  or  timber  would  not  have  protruded  from  said  car 
if  said  door  had  been  properly  fastened  with  the  appliances,  attach- 
ments and  apparatus  for  fastening  the  same;  and  if  you  further  be- 
lieve from  the  evidence  that  said  timber  or  lumber  was  permitted  to 
protrude  from  said  car  by  reason  of  the  door  not  being  properly  fastened, 
if  you  find  it  was  not  so  fastened;  and  if  you  further  believe  from 
the  evidence  that  such  condition  of  said  door,  if  you  find  it  was  not 
properly  fastened,  existed  such  length  of  time  before  plaintiff  was 
injured,  and  at  such  place  or  places  as  that  either  defendant's  employes 
at  Newburgh  or  its  employes  on  said  train  whose  duty  it  was  to  inspect 
said  car,  by  making  such  an  inspection  thereof  as  an  ordinarily  prudent 
person,  in  the  exercise  of  ordinary  care,  would  have  made  under  the 
same  or  similar  circumstances,  would  have  discovered,  before  plaintiff 
was  injured,  that  said  door  was  not  properly  fastened,  if  you  find  that 
such  was  its  condition;  and  if  you  further  believe  from  the  evidence 
that  said  employes  or  any  of  them  whose  duty  it  was  to  inspect  said 
car,  failed  to  make  such  inspection  as  an  ordinarily  prudent  person, 
in  the  exercise  of  ordinary  care,  would  have  made  under  the  same  or 
similar  circumstances;  and  if  you  further  believe  from  the  evidence 
that  the  failure  to  make  such  inspection,  if  you  find  there  was  such 
failure,  was  negligence,  as  same  has  been  heretofore  defined  to  you, 
and  that  such  negligence,  if  any,  was  the  direct  and  proximate  cause 
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of  plaintiflf'fl  injuries,  then  you  will  find  for  plaintiff  and  assess  his 
damages  as  hereinafter  directed,  unless  you  find  for  the  defendant  un- 
der other  instructions  given  you/^  The  complaint  made  of  this  charge 
is  in  effect  that  it  assumes  that  it  was  negligence  for  the  defendant 
not  to  have  the  door  of  the  car  properly  fastened  with  the  attachments 
upon  it  for  fastening,  and  did  not  leave  it  for  the  determination  of 
the  jury.  If  the  court  assumed  that  the  leaving  of  the  door  of  the 
car  unfastened  was  negligence,  it  was  not  error,  because  the  uncon- 
tradicted evidence  shows  that  the  door  should  have  been  closed  and 
properly  fastened;  and  had  it  been  closed  and  properly  fastened  the 
pieces  of  lumber  would  not  have  protruded.  The  charge  first  sub- 
mits the  issue  of  whether  or  not  the  door  was  closed  and  properly  fast- 
ened, and  then  submits  the  issue  of  proper  inspection,  and  confines 
the  right  of  recovery  solely  to  negligence,  if  there  was  failure  to  inspect 
the  door,  in  the  event  they  should  find  the  door  was  not  properly  fast- 
ened. 

The  court  instructed  the  jury  if  the  car  was  properly  fastened,  or  if 
defendant's  employes  made  such  inspection  as  an  ordinarily  prudent 
person  would  have  made  under  the  same  or  similar  circumstances,  to 
find  for  defendant.  Considering  the  charge  as  a  whole,  in  connection 
with  the  issue  and  the  evidence,  it  is  not  probable  that  they  were  led 
to  believe  that  they  could  find  for  plaintiff  on  any  other  theory  than 
that  of  negligence  in  failing  to  make  proper  inspection  under  the  cir- 
cumstances. 

We  deem  it  unnecessary  to  discuss  the  remaining  assignments  of 
error,  all  of  which  relate  to  the  refusal  of  the  court  to  give  requested 
instructions,  as  the  court  fairly  presented  all  the  issues  raised  that  were 
necessary  to  submit. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


St.  Louis  Southwestern  Bailv^ay  Company  op  Texas  v.  S.  R.  Parks. 

Decided  November  4,  1906. 

1. — Deflnltlon  of  Hesrllsrenoe  Approved. 

The  court  charged  the  jury:  "Negligence,  as  applied  to  railwa/  companies 
engaged  in  the  transportation  of  passengers,  is  a  failure  to  exercise  such  a 
high  degree  of  foresight  as  to  possible  dangers,  and  such  a  high  degree  of 
prudence  in  guarding  against  them  as  would  be  used  by  very  cautious,  prudent 
and  competent  persons  under  the  same  or  similar  circumstanoea."    Held,  correct. 

2. — ^Defective  Spark  Arreiter. 

Evidence  that  sparks  and  cinders  from  the  size  of  a  pinhead  to  that  of  a 
pea  escaped  from  the  engine  and  injured  plaintiff  in  the  tenth  car  from  the 
engine  made  a  prima  facie  case  of  negligence  against  defendant. 

8. — "Proper  Care" — Charge. 

The  court  instructed  the  jury  that  if  they  believed  from  the  evidence  **that 
the  defendant  had  exercised  proper  care  to  keep  said  appliances  in  reasonably 

rd  repair  and  condition,  and  that  the  agents  and  servants  exercised  proper  care 
the  operation  and  handling  of  said  engine/'  etc.     The  jury  having  been 
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previously  instructed  as  to  the  degree  of  care  imposed  upon  the  defendant  could 
not  have  misunderstood  the  expression  proper  care. 

4. — "Ordinary  Prudent  Perfon." 

The  expressions  "ordinary  prudent  person"  and  "person  of  ordinary  pru- 
dence" mean  the  same,  and  define  the  same  degree  of  care. 

5. — ^Transfer  of  Judgment — Art,  4A47,  Serised  Statutes,  oonitmed. 

When  a  judgment,  which  has  been  sold  or  assigned,  is  reversed  by  an 
Appellate  Court,  the  parties  to  the  suit  are  relegated  to  their  respective  rights 
and  liabilities  as  they  existed  prior  to  the  judgment. 

Appeal  from  the  Difltriet  Court  of  Hunt.  Tried  below  before  Hon. 
R.  L.  Porter. 

E.  B,  Perkins  and  Templeton,  Crosby  dk  Dinsmore,  for  appellant. — 
The  evidence  shows  conclusively  that  the  engine  from  which  the  sparks 
are  alleged  to  have  escaped  was  new  and  was  equipped  with  the  most 
generally  used  spark  arrester^  the  same  being  the  Standard  spark  ar« 
rester  used  by  most  of  the  railroads  in  the  United  States  and  there  was 
not  a  scintilla  of  evidence  tending  to  show  that  the  spark  arrester  was 
not  in  good  repair  or  that  the  engine  was  not  carefully  handled  on  the 
occasion  of  the  alleged  accident.  Chandler  v.  Heckling,  22  Texas,  42 ; 
Missouri,  K.  &  T.  Ry.  v.  Carter,  68  S.  W.  Rep.,  159;  St.  Louis  S.  W. 
Ry.  v.  Parks,  76  S.  W.  Rep.,  740. 

That  the  court  erred  in  its  definition  of  negligence  quoted  in  the 
opinion:  International  &  G.  N.  Ry.  v.  Halloren,  63  Texas,  53;  Inter- 
national &  Q.  N.  Ry.  V.  Welch,  86  Texas,  203 ;  Missouri,  K.  &  T.  Ry. 
V.  Scarborough,  51  S.  W.  Rep.,  356;  2  Shear.  &  Red.  on  Neg.,  sec. 
496. 

That  the  court  erred  in  the  paragraph  of  its  charge  quoted  in  the 
opinion  and  complained  of  in  the  fifth  assignment  of  error.  Missouri, 
K.  &  T.  Ry.  Co.  V.  Carter,  68  S.  W.  Rep.,  159;  St.  Louis  &  S.  W.  Ry. 
Co.  V.  Parks,  76  S.  W.  Rep.,  740;  International  &  Q.  N.  Ry.  Co.  v. 
Welch,  86  Texas,  203 ;  Houston  &  T.  C.  Ry.  Co.  v.  Gilmore,  62  Texas, 
391;  Texas  &  Pac.  Ry.  Co.  v.  Wisenor,  66  Texas,  674;  Texas  &  Pac. 
Ry.  Co.  V.  McCoy,  31  S.  W.  Rep.,  304. 

That  the  court  erred  in  overruling  appellant's  fourteenth  assignment 
of  error  discussed  in  the  opinion.  Houston  &  T.  C.  Ry,  v.  Smith, 
77  Texas,  179. 

Evans  &  Elder,  for  appellee. — That  the  definition  of  negligence 
given  by  the  court  was  correct.  Missouri,  K.  &  T.  Rv.  Co.  v.  Flood, 
9  Texas  Ct.  Rep.,  830;  International  &  G.  N.  Ry.  v.  Clark.  10  Texas 
Ct.  Rep.,  312. 

Against  appellant's  fourteenth  assignment  of  error,  cited :  San  Anto- 
nio Gas  Co.  V.  Robertson,  55  S.  W.  Rep.,  347;  Fort  Worth  &  D.  C. 
Rv.  V.  Partin,  8  Texas  Ct.  Rep.,  266 ;  City  of  Austin  v.  Ritz,  72  Texas, 
402 ;  Austin  &  N.  W.  Ry.  v.  Beatty,  73  Texas,  592. 

Against  appellant's  fifteenth  assignment  of  error,  cited:  Interna- 
tional &  G.  N.  Ry.  V.  Garcia,  75  Texas,  583;  Campbell  v.  McCoy,  23 
S.  W.  Rep.,  34. 

Vol,  XL.  Civil-^l. 
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Against  appellant's  seventeenth  assignment  of  error  thev  cited :  Art. 
4647,  Eev.  Stats.;  Sinclair  v.  Stanley,  7  S.  W.  Rep.,  SI?";  Rev.  Stats., 
art.  1266;  Waggoner  v.  Snody,  11  Texas  Ct.  Eep.,  36. 

BOOKOUT,  Associate  Justice. — S.  R.  Parks  brought  this  suit 
against  the  St.  Louis  Southwestern  Railway  Company  of  Texas  to  recover 
damages  on  account  of  personal  injuries  alleged  to  have  been  occa- 
sioned by  sparks  and  cinders  getting  in  his  eyes  while  he  was  a  passenger 
on  one  of  the  company's  trains.  The  defendant  pleaded  the  general 
issue  and  specially  denied  the  negligence  charged  against  it  and  also 
pleaded  negligence  on  the  part  of  the  plaintiff  in  failing  to  have  his 
injuries  properly  treated.  A  jurv  trial  resulted  in  a  judgment  for  the 
plaintiff  for  $2,875. 

Defendant  appealed.  This  is  the  second  appeal  of  this  cause.  On 
the  first  appeal  the  cause  -was  transferred  to  the  Fourth  District  and 
the  judgment  of  the  trial  court  there  affirmed,  73  S.  W.  Rep.,  439. 
A  writ  of  error  was  granted  by  the  Supreme  Court  and  for  an  error  in 
the  Court's  charge  the  judgment  was  reversed.  8  Texas  Ct.  Rep., 
462. 

Conclusions  of  Fact.  S.  R.  Parks,  on  the  20th  of  December,  1900, 
while  a  passenger  on  one  of  appellant^s  trains,  as  it  approached  Texar-  j 

kana  from  the  west,  was  injured  by  sparks  and  cinders  escaping  from  | 

the  engine  pulling  the  train,  causing  the  loss  of  his  right  eye   and  ' 

serious  injuries  to  the  left  eye.  Parks  had  left  his  seat  and  gone  to 
the  front  of  the  car  to  get  a  drink  of  water  when  the  door  of  the 
car  was  opened,  through  which  sparks  and  cinders  entered,  striking  , 

appellee  in  his  face  and  eyes.  In  deference  to  the  verdict  we  find  that 
the  engine  was  not  equipped  with  the  most  approved  spark  arrester 
in  general  use  to  prevent  the  escape  of  sparks  and  cinders,  and  that 
the  agents  and  employes  of  appellant  did  not  use  proper  care  to  keep 
the  same  in  repair  and  they  did  not  use  care  in  the  operation  of  its 
engine  to  prevent  the  escape  of  sparks  and  cinders;  and  appellee's  in- 
juries are  the  proximate  result  of  its  negligence  in  these  respects,  and 
that  as  a  result  he  sustained  damage  in  the  amount  found  by  the 
jury. 

Conclusions  of  Law,    In  its  first  assignment  of  error  appellant  com-  ! 

plains  of  the  action  of  the  court  in  overruling  its  motion  for  new  trial  ^ 

because  it  insists  "the  verdict  of  the  jury  is  contrary  to  the  evidence 
in  that  the  great  weight  and  overwhelming  preponderance  of  the  evi- 
dence is  to  the  effect  that  the  plaintiff  did  not  get  any  cinders  in  his 
eyes  and  was  not  injured  as  alleged  in  his  petition  or  as  testified  to  by 
him.  That  the  great  weight  and  overwhelming  preponderance  of  the 
evidence  is  to  the  effect  that  the  plaintiff's  eyes  have  always  been  sore 
and  defective;  that  the  same  was  due  to  hereditary  causes  and  natural 
diseases ;  that  by  reason  thereof  the  sight  of  his  right  eye  was  practically 
lost  and  that  of  his  left  eye  somewhat  impaired.*' 

The  second  assignment  presents  substantially  the  same  contention. 
The  evidence  as  to  whether  appellee  w^as  injured  at  the  time  and  in 
the  manner  alleged  by  him  was  conflicting.    It  was  the  peculiar  prov- 
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ince  of  the  jury  to  settle  this  conflict  and  determine  the  issue.  They 
found  the  issue  in  favor  of  the  appellee.  There  is  ample  testimony 
in  the  record  to  sustain  their  finding  and  hence  appellant's  contention 
presented  in  its  first  and  second  assignments  is  overruled. 

Error  is  assigned  to  the  following  definition  of  negligence,  given  by 
the  court  in  his  charge:  "Negligence,  as  applied  to  railway  companies, 
engaged  in  the  transportation  of  passengers,  is  a  failure  to  exercise 
such  a  high  degree  of  foresight  as  to  possible  dangers,  and  such  a  high 
degree  of  prudence  in  guarding  against  them  as  would  be  used  by  very 
cautious,  prudent  and  competent  persons  under  the  same  or  similar 
circumstances."  It-  is  contended  that  this  is  not  a  correct  statement 
of  the  law  under  the  facts  of  this  case,  and  that  this  charge  states  • 
the  same  in  the  strongest  possible  terms  in  favor  of  plaintiff,  and  in  an 
argumentative  form.  We  think  this  charge  states  the  law,  and  correctly 
defines  negligence  as  applied  to  the  duty  owed  by  a  carrier  to  its  pas- 
sengers. International  &  G.  N.  Ry.  Co.  v.  Halloren,  53  Texas,  53; 
International  &  G.  N.  Ry.  Co.  v.  Welch,  86  Texas,  203.  It  is  substan- 
tially the  same  as  the  charge  approved  by  the  Supreme  Court  in  the 
Halloren  case,  except  that  it  omits  to  state  that  railroads  are  not 
insurers  of  the  safety  of  its  passengers.  There  is  nothing  in  this  charge 
from  which  the  jury  could  have  inferred  that  railroads  are  the  insurers 
of  the  safety  of  passengers.  The  charge  instructed  the  jury  that  it 
was  the  duty  of  defendant  to  use  such  high  degree  of  foresight  as  to 
possible  dangers,  and  such  high  degree  of  prudence  in  guarding  against 
them  as  would  be  used  by  very  cautious,  prudent  and  competent  per- 
sons under  the  same  circumstances.  It  does  not  tell  them  that  the 
defendant  was  required  to  absolutely  guard  against  all  possible  dangers, 
but  to  use  such  care  and  prudence  as  would  be  used  by  very  cautious, 
prudent  and  competent  persons  under  the  same  or  similar  circumstances. 

The  court  at  the  request  of  defendant  gave  its  special  charge  No.  6, 
instructing  the  jury,  "That  the  defendant  did  not  by  accepting  plaintiff 
as  a  passenger  on  its  train,  become  an  insurer  of  his  safety.  It  was  only 
bound  to  use  that  high  degree  of  care  which  would  have  been  used 
by  very  cautious,  competent  and  prudent  persons  under  the  circum- 
stances and  if  it  used  such  care  and  notwithstanding  that  fact  sparks 
and  cinders  escaped  from  its  engine  and  got  into  and  injured  plaintiff's 
eyes  then  the  plaintiff  is  not  entitled  to  recover  and  you  should  find  a  ver- 
dict for  defendant."  This  charge,  taken  in  connection  with  the  main 
charge,  fully  measures  up  to  the  rule  in  the  Halloren  case. 

Complaint  is  made  of  the  fourth  paragraph  of  the  main  charge  which 
reads:  "Therefore,  if  you  believe  from  the  evidence,  that  on  the 
20th  day  of  December,  1900,  plaintiff  purchased  a  ticket  from  defendant, 
which  entitled  him  to  become  a  passenger  on  defendant's  cars  from  the 
city  of  Greenville,  Texas,  via  Texarkana,  to  Cairo,  Illinois,  and  that 
after  purchasing  said  ticket  he  boarded  one  of  defendant's  trains  and 
was  received  as  and  became  a  passenger  thereon  to  be  transported  to 
Cairo,  Illinois,  and  that  when  said  train  had  reached  a  point  near 
Texarkana,  that  plaintiff  was  standing  near  the  door  of  the  coach  in 
which  he  was  riding,  and  if  you  further  find  that  while  he  was  so 
standing,  if  he  was  standing,  that  the  door  of  the  coach  was  opened 
and  cinders  or  sparks  were  emitted  from  the  defendant's  engine  pull- 
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ing  said  train^  and  struck  plaintiff  in  his  eyes  and  injured  him  as  al- 
leged in  his  petition."  This  charge  is  assailed  as  erroneous  in  that 
the  plaintiff  having  alleged  that  the  accident  was  caused  by  the  conduc- 
tor opening  the  door  of  the  car,  it  was  error  for  the  coui-t  to  ignore 
such  allegation  in  his  charge  to  the  jury  and  authorize  a  recovery 
by  plaintiff  upon  a  state  of  facts  not  alleged  in  the  petition.  This  con- 
tention was  overruled  by  the  Court  of  Civil  Appeals  for  the  Fourth 
District  on  the  former  appeal  of  this  case.  73  S.  W.  Bep.,  440.  The 
court  held  that  this  allegation  in  the  petition  was  not  one  of  substance, 
but  merely  a  matter  of  inducement  and  it  was  not  necessary  to  establish 
it  or  submit  the  issue  to  the  jury.  This  holding  was  not  in  any  way 
disaffirmed  by  the  Supreme  Court  when  it  reversed  the  cause,  76  S.  W. 
Bep.,  740. 

The  fifth  assignment  assails  the  following  paragraph  of  the  court's 
charge :  "And  if  you  further  believe  from  the  evidence  that  the  defend- 
ant bad  negligently  failed  to  equip  said  engine  with  proper  and  suitr 
able  appliances  for  the  prevention  of  the  escape  therefrom  of  cinders 
or  sparks,  or  that  the  defendant  negligently  failed  to  have  said  appli- 
ances in  reasonably  good  repair  and  condition  as  regards  the  escape 
of  cinders  or  sparks  therefrom,  or  if  you  believe  from  the  evidence 
*that  the  agents  and  servants  of  defendant,  in  charge  of  said  engine, 
negligently  operated  and  handled  said  engine  at  the  place  where  plaintiff 
alleges  he^as  injured,  and  if  you  believe  that  the  negligence,  if  any 
you  find  there  was  on  the  part  of  the  defendant  in  either  respect  above 
mentioned,  was  the  proximate  cause  of  the  injury,  if  any,  sustained  by 
plaintiff,  and  that  his  injuries,  if  any,  were  not  proximately  contributed 
to  by  negligence  on  his  part,  then  you  will  find  for  plaintiff,  and  assess 
his  damages  under  the  instructions  hereinafter  given."  It  is  contended 
that  this  charge  is  erroneous  in  that,  it  is  not  a  correct  statement  of 
the  law  and  at  the  same  time  did  not  apply  the  law  to  the  facts  of 
the  case,  but  simply  required  of  the  jury  findings  upon  certain  legal  con- 
clusions; and  because  the  same  authorized  a  finding  by  the  jury  that  the 
defendant  was  negligent  in  not  having  the  spark  arrester  in  good  repair 
or  that  its  employes  were  negligent  in  the  operation  of  the  engine  when 
there  was  no  evidence  whatever  authorizing  such  finding  or  tending  to 
show  negligence  on  the  part  of  defendant  in  either  respect.  This  charge 
announced  a  correct  proposition  of  law  and  properly  applied  the  same 
to  the  facts. 

The  contention  that  the  charge  is  erroneous  in  authorizing  a  recovery 
by  plaintiff  if  defendant  negligently  failed  to  have  its  appliances  for 
preventing  the  escape  of  sparks  in  reasonably  good  repair  and  condition 
for  that  there  was  no  evidence  tending  to  show  that  the  spark  arrester 
was  not  in  good  repair  and  condition  at  the  time  of  the  injury,  is  not 
sustained  by  the  record.  There  wels  evidence  tending  to  show  that  hot 
sparks  and  cinders  did  escape  from  the  engine  and  that  they  came  in 
contact  with  plaintiff's  eyes  and  injured  them.  At  the  time  plaintiff 
was  riding  in  the  tenth  car  from  the  engine. 

Evidence  that  sparks  and  cinders  from  the  size  of  a  pin  head  to  that 
of  a  pea  escaped  from  the  engine  and  injured  plaintiff,  made  a  prima 
facie  case  of  negligence  on  the  part  of  defendant.  This  evidence  raised 
the  issue  that  the  appliances  for  the  prevention  of  the  escape  of  sparks 
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and  cinders  was  defective;  that  if  a  sufiBcient  spark  arrester  had  origi- 
nally been  provided  for  the  engine  the  same  had  not  been  kept  in 
repair,  or  that  the  engineer  was  negligent  in  handling  the  engine. 

At  the  request  of  defendant  the  court  gave  the  following  special 
charges  requested  by  it:  "The  defendant  is  not  liable  herein  even  if 
sparks  or  cinders  escaped  from,  the  engine  and  got  into  plaintiff's  eyes 
and  injury  resulted  therefrom,  unless  the  escape  of  sparks  and  cinders 
and  the  consequent  injury  to  plaintiff  was  occasioned  by  the  negligence 
of  the  defendant  or  its  employes.  And  in  determining  whether  there 
was  negligence  you  will  be  governed  by  the  rules  of  the  law  stated 
in  the  main  charge  and  in  the  special  charges  given  you.'' 

"Before  the  plaintiff  is  entitled  to  recover  herein  he  is  bound  to  show 
first :.  that  the  sparks  or  cinders  escaped  from  defendant's  engine  and 
got  into  his  eyes;  second:  that  injury  resulted  to  plaintiff  therefrom, 
and  third:  that  the  escape  of  sparks  and  cinders  and  the  consequent 
injury  to  plaintiff  was  due  to  the  negligence  of  the  defendant  or  its 
employes.  The  burden  of  proof  is  upon  the  plaintiff  to  establish  each 
and  all  of  these  propositions  by  a  preponderance  of  the  evidence,  which 
means  the  greater  weight  of  credible  testimony.  Unless  he  has  done 
this  he  is  not  entitled  to  recover  and  you  should  return  a  verdict  for 
the  defendant." 

"The  mere  fact  of  an  accident  does  not  entitle  plaintiff  to  recover, 
and  you  must  believe  from  the  evidence  that  defendant  was  guilty  of 
negligence,  as  elsewhere  explained,  at  the  time  and  place  and  in  the 
manner  alleged  by  him,  otherwise,  you  should  find  a  verdict  for  the  de- 
fendant." 

'TJnder  the  law  the  defendant  was  authorized  to  draw  the  train  on 
which  the  plaintiff  was  a  passenger  with  a  locomotive  propelled  by 
steam  generated  by  fire.  The  uncontroverted  evidence  shows  that  men 
of  the  highest  skill  have  been  unable  to  so  construct  a  locomotive  which 
is  propelled  by  steam  generated  by  fire  that  will  absolutely  prevent 
the  escape  of  sparks  or  cinders  and  at  the  same  time  generate  suflScient 
steam  to  do  the  work  required  of  it.  Therefore,  the  plaintiff,  when 
he  took  passage  on  defendant's  train  assumed  the  risks  of  injury,  if 
any,  from  sparks  or  cinders  that  might  escape  from  the  said  locomotive 
provided  the  same  was  equipped  with  such  appliances  for  preventing 
the  escape  of  sparks  or  cinders  as  are  in  common  use  by  railway  com- 
panies that  are  managed  and  operated  by  very  cautious,  competent  and 
prudent  persons,  and  provided  further  that  the  defendant  had  used 
the  care  in  the  inspection  of  the  engine  and  in  keeping  the  same  in  repair 
that  such  persons  would  have  used,  and  provided  further  that  at  the 
time  of  the  accident  the  engine  was  handled  in  the  manner  that  such 
persons  would  have  handled  it." 

These  special  charges  taken  in  connection  with  the  main  charge  fully 
and  fairly  submitted  to  the  jury  this  phase  of  the  case  as  favorably 
for  the  defendant  as  the  law  required. 

Error  is  assigned  to  the  following  paragraph  of  the  charge:  "But 
if  you  believe  from  the  evidence  that  the  defendant  had  exercised  the 
degree  of  care  as  defined  in  the  first  section  of  this  charge,  to  equip 
said  engine  with  appliances  for  the  prevention  of  the  escape  of  sparks 
and  cinders  therefrom,  and  that  the  defendant  had  exercised  proper 
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care  to  keep  said  appliances  in  reasonably  good  repair  and  condition 
and  that  the  agents  and  servants  exercised  proper  care  in  the  operation 
and  handling  of  said  engine,  then  you  will  find  for  the  defendant, 
although  you  may  further  believe  that  the  cinders  or  sparks  were 
emitted  from  said  engine  and  struck  plaintiflF  in  his  eyes  and  injured 
him,  as  alleged  in  his  petition.^'  This  charge  is  assailed  as  erroneous 
in  that  it  did  not  define  what  would  constitute  "proper  care"  in  the 
matter  of  keeping  the  appliances  in  reasonably  good  repair  and  condi- 
tion, and  in  submitting  to  the  jury  issues  of  fact  not  raised  by  the 
evidence.  The  degree  of  care  imposed  upon  the  railway  company  in 
keeping  its  appliances  for  the  prevention  of  the  escape  of  sparks  and 
cinders  in  reasonably  good  repair  for  the  safety  of  its  passengers  is 
that  high  degree  of  care  which  would  be  exercised  by  very  cautious, 
competent  and  prudent  persons  under  the  same  or  similar  circumstances. 
St.  Louis  &  S.  W.  By.  Co.  v.  Parks,  76  S.  W.  Rep.,  712.  The  jury 
had  been  instructed  as  to  this  degree  of  care  and  they  could  not  have 
understood  by  the  use  of  the  expression  "proper  care"  that  a  higher 
degree  of  care  was  meant  than  the  care  due  from  a  carrier  to  its  pas- 
sengers. It  is  clear  that  appellant  was  not  injured  by  the  use  of  the 
expression  "proper  care"  in  this  paragraph  of  the  charge.  We  have 
held  above  that  the  evidence  was  sufficient  to  raise  the  issue  as  to  whether 
the  appellant  had  used  proper  care  to  keep  its  appliances  for  pre- 
venting the  escape  of  sparks  and  cinders  in  reasonably  safe  repair. 

The  eighth,  ninth,  tenth,  eleventh,  twelfth  and  thirteenth  assign- 
ments complain  of  the  court's  action  in  refusing  certain  special  charges. 
Neither  of  these  assignments  is  well  taken.  These  charges  so  far  as 
applicable  to  the  case  were  covered  by  the  main  charge  and  other  special 
charges  asked  by  the  appellant  and  given  by  the  court. 

The  fourteenth  assignment  complains  of  the  following  paragraph 
of  the  charge:  "Negligence,  as  applied  to  a  passenger,  is  the  failure 
to  exercise  ordinary  care  for  his  own  safety,  that  is,  such  care  as  an 
ordinary,  prudent  person  would  have  exercised  under  the  same  or  simi- 
lar circumstances."  It  is  contended  that  this  charge  is  not  correct  in 
that  it  does  not  require  of  the  passenger  the  use  of  such  care  as  a 
person  of  ordinary  prudence  would  have  exercised.  The  criticism  is  not 
sound.  The  jury  could  not  have  inferred  that  the  expression  "such  care 
as  an  ordinary  prudent  person"  meant  other  than  such  care  as  a  person 
of  ordinary  prudence  would  have  exercised.  San  Antonio  Gas  Co.  v. 
Robinson,  55  S.  W.  Rep.,  347;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Partin, 
8  Texas  Ct.  Rep.,  266.  These  expressions  define  the  same  degree  of 
care  and  the  jury  could  not  have  been  misled  by  the  charge. 

The  fifteenth  assignment  assails  the  following  paragraph  of  the 
charge:  "Contributory  negligence  is  such  negligence  on  the  part  of 
the  plaintiff  as,  concurring  with  the  negligence  of  the  defendant,  proxi- 
mately contributes  to  cause  the  injury  complained  of."  It  is  contended 
that  this  charge  is  erroneous  and  not  applicable  to  the  issue  of  negli- 
egnce  on  the  part  of  plaintiff  in  failing  to  use  due  care  in  the  treat- 
ment of  his  injuries.  Contributory  negligence  to  prejudice  a  recovery 
must  concur  with  a  negligent  act  or  omission  of  defendant  and  proxi- 
mately contribute  to  cause  the  injury.  International  &  Q.  N.  Ry.  Co. 
V.  Garcia,  75  Texas,  583.    The  charge  announced  a  correct  proposition, 
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and  if  applicable  to  the  issue  of  negligence  on  the  part  of  plaintiflF 
raised  by  the  pleading  and  evidence,  then  it  was  not  error  to  submit  it. 
The  plea  of  contributory  negligence  is  in  substance  that  if  plaintiff 
got  cinders  in  his  eyes  and  hereby  sustained  injury  he  could  by 
the  use  of  ordinary  care  and  caution  and  trifling  expense,  have  had 
said  cinder  removed,  all  of  which  he  failed  to  do.  The  court  had  de- 
fined negligence  and  contributory  negligence,  as  above  stated,  and 
thereafter  instructed  the  jury  as  follows:  "Again,  if  you  believe  from 
the  evidence  that  cinders  or  sparks  were  emitted  from  said  engine 
and  struck  plaintiff  in  his  eyes  and  injured  him,  yet  if  you  believe  from 
the  evidence  that  he  failed  to  use  such  care  and  means  to  arrest  or 
lessen  his  injuries  as  an  ordinarily  prudent  person,  situated  as  plaintiff 
was,  would  have  used  under  similar  circumstances,  and  that  by  such 
failure,  if  any,  his  injuries  were  aggravated  or  increased,  then,  if  you 
so  find,  you  will  not  allow  the  plaintiff  anything  on  account  of  such 
aggravated  or  increased  injuries."  The  charge  complained  of  was  cor- 
rect and  taken  in  connection  with  the  entire  charge  was  applicable  to 
the  case. 

The  sixteenth  assignment  complains  of  the  admission  in  evidence  of 
the  testimony  of  E.  W.  Harrison  relating  to  the  transfer  to  him  by 
plaintiff  of  the  former  judgment  in  this  case.  The  plaintiff  recovered 
a  judgment  in  this  case  in  June,  1902,  and  on  March  20,  1903,  the 
plaintiff  transferred  to  E.  W.  Harrison  his  one-half  interest  in  said 
judgment.  He  had  previously  transferred  a  one-half  interest  in  his 
cause  of  action  against  defendant  to  his  attorneys.  Defendant  read  in 
evidence  the  written  transfer  from  plaintiff  to  E.  W.  Harrison  of  "my 
one-half  interest  in  the  judgment  rendered  in  my  favor."  Thereupon 
the  plaintiff  introduced  said  Harrison  and  asked  him  what  interest  he 
had  in  the  cause  of  action  herein  being  tried?  To  this  question  the  de- 
fendant objected  on  the  ground  "that  the  transfer  itself  showed  the 
interest."  The  objection  was  overniled  and  the  witness  answered  that 
he  had  no  interest  in  the  cause  of  action  or  in  the  judgment  that  might 
be  obtained  on  the  trial.  The  trial  judge  approved  the  bill  of  exception 
with  the  following  explanation :  "The  defendant  was  contending  before 
the  court  and  jury  that  Harrison  had  an  interest  in  the  suit  and  this 
testimony  was  admitted  in  rebuttal  to  that  contention.  The  defendant's 
counsel  on  cross-examination  of  plaintiff  had  endeavored  to  show  that 
Harrison  had  an  interest  in  the  case  being  tried  and  it  was  in  rebuttal 
of  this  testimony  that  Harrison's  evidence  was  admitted;  besides,  the 
instrument  did  not  show  on  its  face  that  Harrison  had  any  interest 
in  the  cause  of  action,  and  the  testimony  did  not  contradict  the  terms 
of  said  instrument."  AVe  are  of  the  opinion  that  there  was  no  error 
in  admitting  the  evidence. 

The  seventeenth  assignment  complains  of  the  court's  refusal  to  give 
the  following  special  charge:  "The  transfer  from  plaintiff  to  E.  W. 
Harrison  of  the  judgment  formerly  recovered  by  the  plaintiff  in  this 
case,  which  has  been  introduced  in  evidence,  amounts  in  law  to  an 
equitable  assignment  of  the  cause  of  action  on  which  the  said  judgment 
was  based  and  its  terms  can  not  be  varied  or  changed  by  any  verbal 
agreement  or  understanding  not  included  in  the  transfer  made  at  the 
time  of  or  before  the  execution  of  the  transfer."  The  appellant  has  not 


488  Texas  Civil  Appeals  Reports,  Vol.  40.      [November, 

cited  any  decision  holding  that  the  transfer  of  judgment  amounts  in  law 
to  an  equitable  assignment  of  the  cause  of  action  upon  which  it  is  based. 
Our  statute  makes  provision  for  the  sale  of  a  judgment^  or  the  sale 
of  a  cause  of  action.  Bev.  Stats.,  art.  4647.  This  statute  seems  to 
recognize  that  a  sale  may  be  made  of  one  without  necessarily  embracing 
a  sale  of  the  other.  We  are  of  the  opinion  that  when  the  former  judg- 
ment was  reversed  by  the  Supreme  Court  the  parties  to  the  suit  were 
relegated  to  their  respective  rights  and  liabilities  as  they  existed  prior 
to  the  judgment.  The  case  of  Sinclair  v.  Stanley,  7  S.  W.  Bep.,  517, 
tends  to  support  this  position.  Again,  if  this  charge  announces  a  cor- 
rect proposition  the  defendant  should  have  plead  a  defect  of  parties 
plaintiff  as  required  by  the  statute  and  having  failed  to  do  so  should 
be  deemed  to  have  waived  the  same.  Bev.  Stats.,  art.  1265 ;  Waggoner 
V.  Snody,  11  Texas  Ct.  Bep.,  36. 

The  nineteenth  assignment  raises  the  question  of  the  admissibility 
of  the  testimony  of  the  plaintiff's  witness,  Dave  Davis,  that  he  made 
a  trip  over  the  defendant's  road  on  an  excursion  train  from  Greenville 
to  Texarkana  and  rode  in  the  eighth  coach  from  the  engine;  that 
he  sat  up  next  to  the  door  and  held  his  hat  between  his  knees  bottom 
side  up  and  caught  cinders  in  his  hat  from  the  foot  of  the  hill  to  the 
whistling  post.  This  included  the  point  where  it  is  alleged  the  ac- 
cident occurred  to  plaintiff.  The  bill  of  exception  states  that  the  ob- 
jection made  to  the  testimony  was  that  the  defendant's  train  and  condi- 
tions were  not  the  same.  The  objections  were  overruled  and  defendant 
took  a  bill  of  exception,  which  the  court  approved  with  the  following 
qualification:  "The  testimony  showed  that  the  train  that  plaintiff  was 
on  at  the  time  he  was  injured  and  the  one  that  Davis  was  on  at  the 
time  he  caught  the  cinders  was  made  up  practically  the  same.  The 
defendant  had  offered  testimony  tending  to  show  that  the  train  always 
rolled  from  a  distance  of  about  four  miles  west  of  the  whistling  post 
into  Texarkana  and  that  they  did  not  work  steam  in  going  up  the 
grade  and  that  therefore  no  cinders  were  ever  thrown  out  by  any  engine 
going  up  that  grade  and  the  testimony  of  Dave  Davis  was  offered  in  re- 
buttal to  this  testimony.  The  question  objected  to  was  'Did  you  make 
any  observation  as  to  whether  cinders  were  thrown  out,  as  you  ap- 
proached the  whistling  post?'  There  was  no  objection  to  the. answers 
of  those  question  as  to  the  size  of  the  cinders  and  as  to  what  he  did  with 
the  cinders  in  his  hat,  but  the  objection  was  made  as  to  what  his  obser- 
vation was  and  his  observation  as  to  the  escape  of  cinders  was  in  rebuttal 
to  the  defendant's  testimony  because  the  defendant  endeavored  to  show 
that  all  of  its  trains,  excursion  or  otherwise,  rolled  up  this  grade  without 
the  working  of  steam."  The  explanation  of  the  learned  trial  judge  makes 
it  clear  that  there  was  no  error  in  admitting  the  testimony. 

The  witness.  Duck,  qualified  as  an  expert  as  to  the  make,  use  and 
efficiency  of  spark  arresters,  and  hence  there  was  no  error  in  admitting 
his  opinion  as  to  the  efficiency  of  the  spark  arrester  used  by  defendant 
in  its  engine  and  at  the  time  plaintiff  was  injured. 

Finding  no  error  in  the  record  the  judgment  is  affirmed. 

Affinned. 

Writ  of  error  refused. 
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OPINION    ON    MOTION    FOR   ADDITIONAL   CONCLUSIONS   OF   FACT. 

We  do  not  think  the  evidence  was  suflScient  to  raise  the  issue  as  to 
whether  the  railway  company  had  used  proper  care  in  selecting  the 
spark  arrester  with  which  its  engine  was  equipped.  It  seems  to  be 
contended  that  the  evidence  was  sufficient  to  bring  the  case  within  'the 
ruling  in  the  Carter  case,  68  S.  W.  Rep.,  159.  In  that  case  the 
evidence  tended  to  prove  that  each  of  two  spark  arresters  was  used  by 
railway  companies,  which  produced  a  condition  that  made  it  necessary 
for  the  company  to  make  a  choice  between  the  two.  In  this  condition 
of  the  evidence  it  was  held  that  it  was  the  duty  of  the  railway  company 
to  exercise  the  proper  care  to  select  and  use  the  better  of  the  two. 
In  this  case  there  was  no  such  issue  raised  by  the  evidence.  The  issue 
here  raised  was  whether  the  company  had  used  the  proper  degree  of 
care  to  equip  its  engine  with  such  a  spark  arrester  as  met  with  the  re- 
quirements of  the  law,  and  this  was  the  issue  submitted  by  the  court. 
The  evidence  did  not  raise  the  issue  sought  to  have  submitted  by  ap- 
pellant's special  charge  No.  7;  it  therefore  is  unnecessary  to  decide 
whether  said  special  charge  announces  a  correct  proposition  of  law. 

Writ  of  error  refused. 


Fidelity  &  Deposit  Company  of  Maryland  v.  Texas  Land  & 
Mortgage  Company,  Limited. 

Decided  November  4,  1905. 

1. — ^Replevy  Bond  in  Sequeitration — ^Liability  for  Benti. 

The  liability  for  rents  incurred  by  reason  of  the  execution  of  a  replevy 
bond  in  sequestration  proceedings  does  not  terminate  with  the  rendition  of  the 
judgment  in  the  trial  court,  but  continues  during  the  period  of  appeal,  and 
until  said  appeal  is  finally  disposed  of  by  the  court  of  last  resort,  and  for 
such  time  thereafter  as  necessarily  elapses  before  the  owner  obtains  possession 
of  his  property. 

8. — Snit  TTpon  Adminiitration   and  Replevy  Bonds — Jnriidiotlon  of  Diitriot 
Conrt 

An  administratrix  obtained  from  the  Probate  Court  an  order  to  replevy 
property  claimed  by  the  estate  and  which  had  been  sequestrated.  It  was  finally 
adjudged  that  said  property  did  not  belong  to  the  estate.  The  District  Court 
had  jurisdiction  of  an  action  subsequently  instituted  upon  the  administration 
and  replevy  bonds  to  recover  rents  of  the  propert,y,  accrued  during  the  litigation, 
and  this,  although  the  claim  for  rents  had  neither  been  presented  to  the  ad- 
ministratrix for  allowance  or  rejection,  nor  had  the  administration  been  closed. 
Buchanan  v.  Bilger,  64  Texas,  502,  distinguished. 

8d — ^Liability  of  Administratrix  for  Rents. 

An  administratrix  and  her  bondsmen  are  liable  for  the  rental  value  of 
property  replevied  by  the  administratrix  in  her  official  capacity,  and  it  is 
immaterial  that  it  may  afterwards  develope  that  the  property  did  not  in  law 
belong  to  the  estate,  and  that  the  Tents  were  not  assets  of  the  estate. 

4. — ^Booki— Best  ETldence. 

The  court  refused  to  exclude  the  testimony  of  a  witness  who  stated  that 
he  was  "testifying  to  what  the  books  showed."  Held,  error,  but  immaterial 
pndfrNth^  fact^  of  this  cas«. 
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Appeal  from  the  District  Court  vt  Dallas.  Tried  below  before  Hon. 
Eichard  Morgan. 

TF.  P.  Finley,  for  appellant. — That  the  court  erred  in  overruling 
defendant's  general  and  special  exceptions  to  plaintiff's  petition,  cited: 
Western  Mortgage  Co.  v.  Shelton,  8  Texas  Civ.  App.,  551;  Bev.  Stats., 
arts.  4876,  4874,  4879,  4880;  Watts  v.  Overstreet,  78  Texas,  578;  Filgo 
V.  Citizens'  Nat  Bank,  38  S.  W.  Bep.,  237. 

That  the  District  Court  had  no  jurisdiction.  Buchanan  v.  Bilger, 
64  Texas,  592;  Wiren  v.  Nesbit,  85  Texas,  287;  Stewart  v.  Morrison, 
81  Texas,  398;  McCorkle  v.  McCorkle,  60  S.  W.  Bep.,  435;  Cobb  v. 
Speers,  49  S.  W.  Bep.,  666. 

That  liability  on  the  replevy  bond  for  rents  does  not  extend  beyond 
the  date  of  the  judgment  in  the  trial  court.  Crawford  v.  Hagood,  40 
Texas,  395;  WTiite  v.  Harris,  85  Texas,  45;  Wren  v.  Peel,  64  Texas, 
379;  Battle  v.  Howard,  13  Texas,  348;  Talcott  v.  Bose,  64  S.  W.  Bep., 
1009;  McLeod  Artesian  Well  Co.  v.  Craig,  43  S.  W.  Bep.,  934;  Meyers 
V.  Bloom,  50  S.  W.  Bep.,  217;  Miles  v.  Davis,  36  Texas,  691;  Norton 
V.  Davis,  13  Texas  Civ.  App.,  90;  McFarland  v.  Mooring,  56  Texas, 
119;  Bev.  Stats.,  art.  1408;  Daniels  v.  Mason,  37  S.  W.  Bep.,  1061; 
Buttlar  V.  Davis,  52  Texas,  80;  Pierce  v.  Wallace,  48  Texas,  399; 
Leona  Co.  v.  Boberts,  62  Texas,  615;  Wooters  v.  Smith,  56  Texas, 
210;  Gregory  v.  Goldthwaite,  2  Texas  Civ.  App.,  287. 

That  the  claim  should  have  been  presented  to  the  administratrix 
for  allowance  or  rejection  before  suit  filed:  Western  Mortgage  Co.  v. 
Jackman,  77  Texas,  624;  Houston  v.  Mayes,  77  Texas,  265;  Bichard- 
son  V.  Kennedy,  74  Texas,  508;  Walker  v.  Kerr,  7  Texas  Civ.  App., 
498 ;  Manning  v.  Maves,  79  Texas,  655 ;  Harris  v.  McLure,  25  S.  W.  Bep., 
1095;  Bev.  Stats.,  arts.  2068,  2076,  2080,  2082,  2092,  2099,  2101,  2247, 
2248. 

That  the  testimony  of  the  witness  Wood  was  incompetent:  Missouri 
Pac.  By.  Co.  v.  Johnson,  7  S.  W.  Bep.,  838;  Flato  v.  Brod,  37  Texas, 
734. 

Coke  &  Coke,  for  appellee. — Liability  on  the  replevy  bond  did  not  term- 
inate with  the  rendition  of  the  judgment  of  January  2,  1900,  but  con- 
tinued until  the  final  determination  of  the  appeal  taken  from  said 
judgment.     Bev.  Stats.,  title  "Sequestration,"  and  especially  art.  4875. 

The  rents  collected  by  the  administratrix  pending  the  appeal  formed 
no  part  of  the  estate  of  Patrick  Curran,  deceased,  as  the  land  out  of 
which  they  issued  did  not  belong  to  said  estate. 

Though  the  rents  issuing  out  of  the  land  aforesaid  did  not  belong 
to  the  estate  of  Patrick  Curran,  nevertheless  said  rents  were  lawfully 
j)aid  to  and  received  by  the  administratrix  in  her  official  capacity,  and 
consequently  she  and  the  appellant,  as  surety  on  her  bond,  became  liable 
for  the  due  and  proper  application  thereof,  to  wit :  payment  to  appellee, 
upon  affirmance  of  its  judgment.  De  Valengin's  Administrator  v. 
Duffy,  14  Peters  (U.  S.),  290,  291;  Conger  v.  Atwood,  28  Ohio  St., 
134;  S.  C,  22  Am.  Bep.,  362;  Simpson  v.  Snyder,  6  N.  W.  Bep., 
730;  In  re  Hobson's  Will,  16  N.  Y.  Siipp.,  371-373;  Crowder  v.  Shackel- 
ford, 35  Miss.,  359;  Lafferty  v.  Young,  34  S.  E.  Bep.,  444, 
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It  was  not  necessary  for  appellee  to  present  any  claim  to  the  adminis- 
tratrix for  allowance,  because 

1.  It  had  no  "claim  for  money  against  a  testator  or  intestate"  within 
the  meaning  of  title  39,  chapter  19,  Kevised  Statutes,  but  was  claiming 
title  adversely  to  the  estate  to  a  sum  of  money  theretofore  received  by 
the  administratrix. 

2.  Because  its  claim  arose  after  the  granting  of  administration,  and 
under  article  2088  of  the  Revised  Statutes,  is  expressly  excepted  from 
the  provisions  of  chapter  19  aforesaid. 

3.  Because  said  claim  was  not  for  a  liquidated  or  ascertained  sum  of 
money,  and  only  liquidated  claims  are  covered  by  said  chapter  19. 

On  first  proposition  see:  Title  39,  chap.  19,  Rev.  Stats.,  arts.  2063- 
2090;  Edwards  v.  Mounts,  61  Texas,  398.  On  second  proposition  see: 
Rev.  Stats.,  art  2088.  On  third  proposition  see:  National  Guaranty 
Trust  Co.  V.  Fly,  69  S.  W.  Rep.,  231,  232;  Barlow  v.  Anglin,  45  S.  W. 
Rep.,  857. 

If  it  be  true,  under  the  facts  of  this  case,  that  administration  is  still 
pending  upon  the  estate  of  Patrick  Curran,  deceased,  that  fact  did  not 
deprive  the  District  Court  of  jurisdiction  to  hear  and  determine  appel- 
lee's case,  but  said  court  in  fact  was  the  only  court  having  jurisdiction 
to  determine  the  same.  Francis  v.  Northcote,  6  Texas,  185;  Ponton  v. 
Bellows,  22  Texas,  681;  Fort  v.  Fitts,  66  Texas,  593;  Fagan  v.  Grigsby, 
5  S.  W.  Rep.,  39;  Clarke  v.  Sinks,  46  S.  W.  Rep.,  199. 

TALBOT,  Associate  Justice. — This  is  an  action  brought  by  appel- 
lee in  the  District  Court  of  Dallas  County,  Texas,  to  recover  of  Mary 
Burke,  formerly  Mary  Curran,  individually,  and  as  administratrix  of 
the  estate  of  Patrick  Curran,  deceased,  and  of  the  appellant  as  surety, 
the  sum  of  three  thousand  dollars,  the  alleged  reasonable  jental  value 
of  the  land  and  premises  described  in  its  petition  from  January  2,  1900, 
to  January  18,  1901.  The  suit  was  based  upon  the  bond  of  the  said 
Mary  Burke,  as  administratrix  of  the  said  Curran's  estate,  and  a  re- 
plevy bond  given  by  her  in  an  action  of  trespass  to  try  title  oh  the  part 
of  appellee  to  recover  of  her  said  property,  both  of  which  bonds  appel- 
lant had  signed  as  surety.  It  was  not  specifically  alleged  that  the  ad- 
ministration of  Patrick  Curran's  estate  was  closed  and  the  administra- 
trix discharged,  nor  that  the  claim  made  the  basis  of  plaintiff's  cause 
of  action  had  been  presented  to  the  administratrix  for  allowance,  and 
the  same  rejected  or  allowed.  The  defendants  filed  a  plea  to  the  juris- 
diction of  the  court,  and  answered  by  general  and  special  exceptions 
and  a  general  denial,  etc.  The  case  was  submitted  to  a  jury  on  special 
issues,  and  upon  their  answers  judgment  in  favor  of  appellee  for  the 
sum  of  $2,711,  including  principal  and  interest,  was  rendered  against 
appellant  and  the  said  Mary  Burke,  individually,  and  as  administra- 
trix of  the  estate  of  Patrick  Curran,  deceased.  The  judgment  further 
provided  that  execution  thereon  should  issue  against  appellant  and  the 
said  Mary  Burke  personally,  but,  insofar  as  rendered  against  the  said 
Mary  Burke  in  her  official  capacity,  the  same  should  be  certified  to  the 
County  Court  for  observance.  From  this  judgment  appellant  alone  has 
appealed. 

The  facts  are  as  follows:    On  January  19,  1897,  appellee  was  the 
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owner  and  in  possession  of  the  property  described  in  its  petition,  being 
lot  3,  block  95,  and  lot  4,  block  128,  situated  in  the  city  of  Dallas, 
Texas.  On  that  day  appellee  sold  and  conveyed  said  property  to  one 
Patrick  Curran,  in  consideration  of  $300.68  cash,  paid  by  the  said  Cur- 
ran,  and  his  promissory  note  for  $32,500,  payable  to  appellee  on  or  be- 
fore January  1,  1900,  with  interest  from  January  1,  1897,  at  the  rate 
of  eight  percent  per  annum,  payable  semiannually.  The  vendor^s  lien 
was  expressly  retained  by  appellee  in  its  conveyance  of  said  property  to 
said  Curran  to  secure  the  payment  of  said  note.  Upon  the  execution 
and  delivery  of  said  conveyance  Patrick  Curran  took  possession  of  said 
property  and  remained  in  possession  thereof  until  his  death,  which  oc- 
curred on  July  25,  1898.  Thereafter,  on  September  13,  1898,  the  de- 
fendant, Mary  Burke,  then  Mary  Curran,  and  the  surviving  wife  of  Pat- 
rick Curran,  upon  her  own  application,  was  appointed  administratrix  of 
the  estate  of  said  decedent  by  the  County  Court  of  Dallas  County, 
Texas,  and  on  the  3d  day  of  October  following  she  qualified  by  giving 
bond  in  the  sum  of  $44,000,  payable  and  conditioned  as  required  by  law, 
and  taking  the  oath  prescribed  by  law.  Said  bond  was  signed  by  ap- 
pellant. Fidelity  &  Deposit  Company  of  Maryland,  as  surety,  and  duly 
approved  by  the  court.  In  pursuance  of  said  appointment  the  said 
Mary  Curran,  administratrix,  took  possession  of  the  property  which 
had  been  conveyed  to  her  husband,  as  stated,  and  remained  in  posses- 
sion thereof  until  January  18,  1901.  About  the  first  day  of  January, 
1899,  the  said  $32,500  note  became  due,  by  reason  of  default  in  the 
payment  of  interest,  etc.,  whereupon  appellee  elected  to  rescind  the  sale 
made  by  it  to  said  Curran,  and  evidenced  by  the  conveyance  and  note 
mentioned,  and  in  pursuance  of  such  rescission  demanded  possession 
of  said  property  of  said  administratrix,  but  she  refused  to  surrender 
possession  thereof,  and  thereafter,  on  the  22d  day  of  March,  1899,  ap- 
pellee instituted  suit  of  trespass  to  try  title  for  the  recovery  of  said 
property  against  said  administratrix  individually,  and  in  her  represen- 
tative capacity,  and  others,  and  caused  the  said  property  to  be  seques- 
tered. The  said  Mary  Curran  thereupon,  as  administratrix,  and  under 
the  order  of  the  County  Court  of  Dallas  County,  made  upon  her  own 
application,  replevied  said  property  by  executing  and  delivering  to  the 
sheriff  of  Dallas  County  a  replevy  bond,  payable  to  the  appellee,  and 
conditioned  as  required  by  law,  signed  by  herself,  as  administratrix,  and 
by  the  appellant.  Fidelity  &  Deposit  Company  of  Maryland,  as  surety, 
which  said  bond  was  duly  returned  to  and  filed  in  the  District  Court  of 
Dallas  County.  In  pursuance  of  said  replevy  bond  the  said  adminis- 
tratrix remained  in  possession  of  said  property  as  theretofore.  On  Janu- 
ary 2,  1900,  the  said  suit  of  trespass  to  try  title  was  tried,  and  resulted 
in  a  judgment  in  favor  of  the  appellee  against  the  said  Mary  Curran, 
individually  and  as  administratrix,  and  the  other  defendants,  for  the 
land  therein  in  controversy,  being  the  land  hereinbefore  described,  and 
against  the  said  administratrix  and  appellant  company,  for  the  value 
of  the  rents  thereof  from  the  date  of  the  institution  of  said  suit,  on  the 
22d  day  of  March,  1899,  to  the  date  of  judgment,  the  same  amounting 
to  the  sum  of  $1,678.30.  The  said  administratrix,  in  her  official  ca- 
pacity, on  said  date  excepted  to  the  judgment  of  the  District  Court  in 
the  last  named  suit,  and  in  open  court  gave  notice  of  appeal  to  the 
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Court  of  Civil  Appeals  for  the  Fifth  Supreme  Judicial  District  of 
TexaS;  where  said  judgment  was  affirmed  on  November  10^  1900.  The 
said  administratrix  applied  to  the  Supreme  Court  for  a  writ  of  error, 
and  her  application  was  refused  by  the  Supreme  Court  on  January  18, 
1901,  thus  making  the  judgment  of  the  trial  court  of  January  2,  1900, 
final.  The  said  administratrix,  as  such,  remained  in  possession  of  the 
property  replevied  as  aforesaid,  and  by  virtue  of  said  replevy  bond  after 
the  rendition  of  the  judgment  of  January  2,  1900,  as  she  had  thereto- 
fore, and  collected  the  rents,  and  there  was  paid  to  her  in  actual  cash, 
in  her  official  capacity  as  administratrix,  during  the  period  elapsing 
between  the  date  of  the  rendition  of  the  judgment  of  January  2,  1900, 
and  the  refusal  of  the  writ  of  error  by  the  Supreme  Court  on  January 
18,  1901,  as  rents  of  said  property,  the  sum  of  $1,929.50. 

Mrs.  Curran  testified :  "I  used  some  rents  for  attorney's  fees,  making 
repairs,  etc.,  and  living  expenses.  I  paid  them  out  for  attorney's  fees, 
repairs  and  living  expenses."  Referring  again  to  the  same  matter,  she 
says:  "I  do  not  remember  that  my  attorneys  advised  me  to  whom  the 
rents  collected  for  this  period  (pending  the  appeal)  belonged.  I  spent 
the  money  as  I  have  stated  before.  I  did  not  make  any  claim  that  the 
money  was  mine,  but  I  naturally  supposed  that  I  had  the  right  to  use 
the  money." 

The  estate  of  Patrick  Curran  has  no  property  whatever,  and  is  insol- 
vent. The  administratrix,  Mrs.  Curran,  on  July  22,  1901,  filed  her 
final  report  in  the  Probate  Court,  signed  and  sworn  to  by  her,  wherein 
she  makes  this  statement :  ''This  administratrix  shows  that  safd  appeal 
(referring  to  the  appeal  from  the  judgment  of  January  2,  1900,  in  the 
case  of  The  Texas  Land  &  Mortgage  Company,  Limited,  v.  Mary  Cur- 
ran et  al.)  was  prosecuted  without  bond  under  the  statutes,  and  that, 
pending  same,  she  collected  certain  rents  and  made  certain  disburse- 
ments, but  she  says  that  said  Texas  Land  &  Mortgage  Company  have  a 
claim  therefor  against  her,  and  will  probably  sue  thereon,  and  she  sub- 
mits that  the  District  Court  having  decided  that  said  property  was  not 
the  property  of  this  estate,  and  that  judgment  having  been  affirmed, 
and  the  plaintiff  in  said  cause  having  and  holding  said  claim  for  rents 
against  her,  that  she  should  not  report  such  collections  as  she  made  dur- 
ing the  said  appeal  in  the  matter  of  this  estate,  as  the  same  formed  no 
part  of  this  estate."  Nothing  has  been  done  in  the  Curran  estate  since 
the  filing  of  this  report,  which  has  never  been  acted  on;  and  the  ad- 
ministration of  said  estate  has  not  been  formally  closed  by  an  order  of 
the  Probate  Court. 

Mrs.  Curran,  the  administratrix,  left  Dallas  and  went  to  New  Or- 
leans, in  the  State  of  Louisiana,  in  March,  1900.  The  final  account 
above  referred  to  was  filed  while  she  was  in  New  Orleans.  The  claim 
for  the  rents,  sued  for  in  this  action,  was  never  presented  to  the  ad- 
ministratrix for  allowance,  and  was  never  rejected  or  allowed  by  her. 

This  suit,  based  on  aforesaid  bonds,  was  filed  October  10,  1901,  at 
which  time  the  administratrix  had  been  absent  from  the  State  about 
nineteen  months,  and  was,  and  is,  herself  insolvent. 

The  jury's  finding  of  the  rental  value  of  the  land  and  premises  de- 
scribed in  appellee's  petition,  and  the  judgment  rendered  thereon,  are 
supported  and  justified  by  the  evidence. 
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Opinion. — Appellant's  assignments  of  error,  from  the  first  to  the 
eleventh  inclusive,  complain  of  the  action  of  the  court  in  overruling 
its  general  and  special  exceptions  to  appellee's  petition  and  plea  to  the 
jurisdiction  of  the  court.  The  several  propositions  submitted  under 
these  assignments  are,  in  substance:  (1)  that  the  liability  on  the  re- 
plevy bond  terminated  with  the  judgment  of  the  District  Court,  and 
such  bond  does  not  include  liability  for  the  rents  of  the  real  estate  men- 
tioned during  the  period  of  appeal;  (2)  that  the  replevy  bond  could 
not  operate  as  a  supersedeas  bond  and  suspend  the  enforcement  of  the 
judgment  in  the  District  Court,  but  that  the  suspension  of  the  enforce- 
ment of  the  judgment  in  the  District  Court  in  this  case  was  by  reason 
of  the  fact  that  the  appeal  prosecuted  by  the  administratrix,  who  was 
not  required  to  give  an  appeal  or  supersedeas  bond,  operated  as  a 
supersedeas  of  said  judgment;  (3)  that  the  law  exempting  an  admin- 
istratrix from  giving  bond  on  appeal  applies  exclusively  to  appeals  from 
the  trial 'court  to  the  Courts  of  Civil  Appeals,  and  does  not  apply  on 
writ  of  error  from  the  latter  court  to  the  Supreme  Court,  and  that  ap- 
pellee's petition  discloses  no  facts  which  show  any  suspension  of  the 
enforcement  of  the  judgment  rendered  in  the  action  of  trespass  to  try 
title  during  the  time  which  elapsed  from  the  affirmance  of  said  judg- 
ment in  the  Court  of  Civil  Appeals  and  the  denial  of  a  writ  of  error 
by  the  Supreme  Court;  (4)  that  the  replevy  bond  can  not  be  recovered 
on  as  a  common  law  obligation;  (5)  that  the  District  Court  had  no 
jurisdiction  to  entertain  appellee's  cause  of  action  on  either  the  admin- 
istratrix's bond  or  the  replevy  bond,  because  (a)  the  petition  failed  to 
show  that  the  administration  of  Curran's  estate  had  been  closed;  (b) 
that  the  petition  shows  on  its  face  that  appellee's  suit  was  founded  on  a 
claim  for  money  against  Curran's  estate,  and  it  did  not  appear  from 
said  petition  that  the  claim  had  been  either  rejected  or  allowed;  (6) 
that  appellee's  claim  does  not  constitute  a  paramount  charge  on  the 
rents  of  the  property,  because  the  County  Court  alone  has  jurisdiction 
to  classify  and  direct  the  payment  of  claims  against  an  estate  pending 
administration;  (7)  that  appellant  could  be  held  liable  only  for  the 
rents  of  the  property  which  could  be  actually  collected  as  the  result 
of  the  exercise  of  ordinary  care  on  the  part  of  the  administratrix,  Mary 
Burke. 

We  are  of  the  opinion  that  the  court  did  not  err  in  its  conclusion  of 
law  upon  any  of  the  questions  raised  by  the  assignments  and  proposi- 
tions mentioned,  but  correctly  overruled  all  of  appellant's  exceptions 
to  appellee's  petition,  as  well  also  as  its  plea  to  the  jurisdiction  of  the 
court.  The  liability  incurred  by  reason  of  the  replevy  bond  did  not 
tei-minate  with  the  rendition  of  the  judgment  of  January  2,  1900,  for 
the  rents  which  had  accrued  up  to  that  time.  This  liability,  we  think, 
continued  during  the  period  of  the  appeal  from  the  judgment  and  until 
said  appeal  was  finally  disposed  of  by  the  refusal  of  a  writ  of  error  by 
our  Supreme  Court,  and  such  time  thereafter  as  necessarily  elapsed 
before  appellee  obtained  possession  of  its  property.  The  result  of  the 
litigation  inaugurated  by  appellee  to  recover  possession  of  the  property 
established  its  title  and  right  thereto  at  the  time  of  the  institution  of 
its  suit,  and  that  the  sequestration  was  not  \\Tongfully  but  lawfully 
sued  out.     If  the  administratrix  had  not  exercised  her  statutory  right 
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to  replevy  the  property  when  seized  by  the  writ  of  sequestration,  which 
was  made  possible  by  the  signature  of  appellant  to  her  bond,  it  is  fair 
to  presume  appellee  could,  and  would,  have  exercised  that  right,  and  en- 
joyed the  possession  of  its  property  during  the  protracted  litigation 
which  followed.  The  obvious  purpose  of  the  statute  in  authorizing  the 
sequestration  of  property  pending  a  suit  for  its  recovery,  and  the  re- 
plevy thereof  by  the  defendant,  is  to  prevent  injury  to  the  property  and 
secure  the  claimant  in  the  rents  and  revenues  issuing  out  of  the  same. 
Article  4875  of  the  statute  provides:  "If  the  property  be  real  estate, 
the  condition  of  such  (replevy)  bond  shall  be  that  the  defendant  will 
not  injure  the  property,  and  that  he  will  pay  the  value  of  the  rents  of 
the  same  in  case  he  shall  be  condemned  so  to  do.^'  It  is  true  the  stat- 
ute further  provides  that,  in  the  event  the  case  is  decided  against  the 
defendant,  final  judgment  shall  be  entered  against  all  the  obligors  in 
such  (replevy)  bond,  jointly  and  severally,  for  the  value  of  the  fruits, 
hire,  rent,  etc.,  of  the  property,  and  makes  no  mention  of  any  further 
liability  on  the  bond,  but  we  think  the  act  evidently  contemplates  that 
the  bond  shall  stand  security  for  the  rents  pending  the  litigation,  which 
does' not  necessarily  stop  with  the  judgment  rendered  in  the  trial  court, 
but  may  be  continued  at  the  option  of  the  unsuccessful  party  for  such 
period  of  time  as  may  be  necessary  to  secure  the  action  of  the  courts  of 
last  resort  on  appeal  and  writ  of  error. 

The  construction  insisted  upon  by  appellant  limits  the  security  af- 
forded by  the  replevy  bond  against  injury  to  the  property,  and  for  rents, 
to  only  a  part  of  the  time  during  which  the  possession  of  such  property 
may  be  retained  and  rents  appropriated  by  reason  of  such  bond  and  the 
protraction  of  the  litigation.  Such  construction  is  not  consistent,  in 
our  opinion,  with  the  clearly  manifested  purpose  and  aim  of  the  Legis- 
lature, and  the  injustice  thereof  is  forcibly  illustrated  by  the  facts  of 
the  present  case.  The  administratrix  here  is  permitted,  upon  the  execu- 
tion of  the  replevy  bond  signed  by  appellant,  to  remain  in  possession  of 
the  property  sought  to  be  recovered  in  the  action  of  trespass  to  try  title 
instituted  by  appellee.  Without  an  appeal  and  supersedeas  bond  she 
was  authorized  by  law  to  appeal,  and  did  appeal,  from  the  judgment 
rendered  in  that  case  in  appellee's  favor,  which  operated  as  a  stay  of 
execution  and  prevented  the  issuance  of  a  writ  of  possession  during  the 
pendency  of  such  appeal.  This  appeal  was  pending,  and  appellee  de- 
prived by  reason  thereof  of  the  possession  of  its  property  and  the  reve- 
nues arising  therefrom,  for  a  period  of  little  more  than  one  year,  begin- 
ning with  the  date  of  the  judgment  appealed  from,  which  was  January 
2,  1900,  and  ending  January  18,  1901,  when  a  writ  of  error  was  refused 
by  the  Supreme  Court.  Appellant's  contention  that  the  appeal  by  the 
administratrix,  Mrs.  Burke,  had  the  effect  of  superseding  the  judg- 
ment entered  in  the  action  of  trespass  to  try  title,  is  in  a  sense  undoubt- 
edly true,  but  that  the  replevy  bond  contributed  in  no  measure  to  de- 
prive appellee  of  the  possession  of  its  property  pending  such  appeal  is 
untenable.  The  replevy  bond  did  not,  as  has  already  been  said  in  effect, 
become  functus  officio  upon  the  rendition  of  the  judgment  in  appellee's 
favor  for  the  recovery  of  the  land  and  the  rents  which  had  accrued  up 
to  that  time,  but  remained  in  full  force  during  the  appeal  therefrom. 
It  was  by  reason  of  the  replevy  bond  that  the  administratrix  was  al- 
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lowed  to  retain  possession  of  the  property  when  sequestered,  and  the 
security  afforded  appellee  by  such  bond  entitled  her  to  such  possession 
during  her  appeal.  The  effect  of  the  appeal  was  to  prevent  a  termination 
of  her  right  of  possession  acquired  by  the  execution  and  delivery  of 
the  replevy  bond.  It  was  impracticable  for  appellee  to  secure,  upon  the 
affirmance  of  its  judgment  in  the  higher  court,  a  judgment  for  the  rents 
arising  pending  the  appeal,  and  its  right  to  maintain  this  independent 
action  upon  the  replevy  bond  to  recover  the  same  we  think  is  clear. 
Had  the  judgment  appealed  from  been  reversed  and  remanded  upon 
some  question  of  practice,  or  other  ground  not  affecting  appellee's  ulti- 
mate right  of  recovery,  and  upon  another  trial  the  case  had  been  decided 
in  appellee's  favor,  its  right  in  such  case  to  judgment  upon  the  replevy 
bond  for  the  rents  during  the  pendency  of  the  appeal  would  not,  we 
take  it,  be  questioned;  and  hence  no  good  reason  is  conceived  why  such 
recovery  should  be  denied  in  this  suit. 

Appellant's  contention  that  the  District  Court  had  no  jurisdiction  to 
entertain  appellee's  cause  of  action  on  either  the  administration  bond 
or  the  replevy  bond,  because  the  administration  of  the  estate  of  Pat- 
rick Curran,  deceased,  had  not  been  formally  closed  by  an  order  of  the 
court,  and  appellee's  claim  for  the  rents  sued  for  herein  had  not  been 
rejected  or  allowed  by  the  administratrix,  should  not  be  sustained.  This 
contention  is  based  upon  the  assumption  or  hypothesis  that  appellee's 
suit  is  founded  upon  a  claim  for  money  against  a  decedent's  estate, 
which  is  subject  to  classification  and  payment  like  ordinary  claims  in 
the  due  course  of  administration,  and  upon  the  authority  of  Buchanan 
V.  Bilger  (64  Texas,  592),  and  cases  in  line  therewith,  it  is  urged  such 
suit  can  not  be  maintained.  This  assumption  is  unauthorized,  we  think, 
by  the  facts.  The  sale  of  the  land  and  premises  in  question  to  Patrick 
Curran  was  executory,  and  the  superior  title  thereto  remained  in  ap- 
pellee; and  while  Patrick  Curran,  at  the  date  of  his  death,  and  the  ad- 
ministratrix of  his  estate  thereafter,  until  appellee  had  elected  to  re- 
scind such  sale  on  account  of  the  failure  to  pay  the  purchase  money,  and 
such  right  of  rescission  had  been  adjudicated  by  the  court,  was  entitled 
to  the  possession  of  said  property,  yet  after  such  rescission  and  adjudi- 
cation, and  during  the  pendency  of  the  appeal  therefrom,  which  resulted 
in  an  affirmance  of  the  judgment  of  the  lower  court,  said  property  be- 
longed to  appellee,  and  the  rent  collected  or  arising  from  the  same 
formed  no  part  of  Curran's  estate,  but  was  the  property  of  appellee,  to 
which  it  had  a  good  and  lawful  right.  That  the  administratrix  regarded 
the  rents  arising  from  this  property  during  the  pendency  of  her  appeal, 
from  January  2,  1900,  to  January  18,  1901,  as  no  part  of  the  assets  of 
the  estate  of  Patrick  Curran,  and  for  that  reason  declined  to  account 
to  the  Probate  Court  for  it  as  such,  is  evidenced  by  her  final  report, 
filed  July  22,  1901.  This  report,  among  other  things,  recites  in  sub- 
stance that,  pending  said  appeal,  she  collected  certain  rents  from  the 
property,  but  that  the  judgment  of  the  District  Court,  adjudging  ap- 
pellee to  be  the  owner  of  said  property,  had  been  affirmed,  and  that  said 
rents  formed  no  part  of  her  intestate's  estate.  We  are  clearly  of  the 
opinion  that,  under  the  facts  disclosed  by  the  record,  appellee's  suit 
must  be  treated  as  one  asserting  an  adverse  claim  of  ownership  to  prop- 
erty unlawfully  withheld  from  it  by  the  administratrix  of  Patrick  Cur- 
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ran's  estate,  and  not  one  to  establish  and  collect  a  debt  due  by  said  es- 
tate; that  the  District  Court,  and  not  the  County  Court,  had  jurisdic- 
tion to  hear  and  detennine  the  controversy,  and  that  in  such  case  it  is 
wholly  immaterial  that  the  administratrix's  final  account  has  not  been 
approved  and  the  administration  closed  by  an  order  of  the  court.  (Ed- 
wards V.  Mounts,  61  Texas,  398.)  We  do  not  question  the  ruling  in 
the  case  of  Buchanan  v.  Bilger,  supra,  but  the  cases  are  distinguishable 
on  the  facts,  and  the  principle  enforced  in  that  case  is  not  applicable  to 
the  case  under  consideration.  The  ground  upon  which  the  decision  in 
the  case  of  Buchanan  v.  Bilger  was  placed,  insofar  as  it  relates  to  the 
right  to  prosecute  a  suit  upon  an  administrator's  bond  before  he  has 
been  discharged  from  his  trust,  is  "that,  during  the  pendency  of  an  ad- 
ministration in  the  County  Court,  that  court  has  entire  supervision  of 
the  estate,  and  is  armed  with  full  powers  to  protect  the  interest  of  heirs, 
legatees  and  creditors."  It  is  there  said:  "These  (referring  to  heirs, 
legatees  and  creditors)  are  authorized  to  come  into  that  court  and  ob- 
ject to  any  irregularities  or  improper  conduct  of  the  administrator  in 
the  execution  of  his  trust,  etc.  ...  It  is  only  after  an  administrator 
has  been  discharged  from  his  trust,  in  some  manner  recognized  by  law, 
that  an  original  suit  can  be  prosecuted  upon  his  bond  in  the  District 
Court  to  make  him  and  his  sureties  respond  in  damages  for  a  waste 
and  misappropriation  of  the  assets  of  the  estate.  The  extent  of  this 
waste  can  not  be  known  until  the  administrator  has  ceased  to  manage 
the  estate,  for  not  until  then  can  it  be  ascertained  in  what  manner  and 
to  what  extent  he  will  account  to  the  County  Court  for  the  assets  com- 
mitted to  his  charge."  The  appellee  in  the  present  case  did  not  stand  in 
the  relation  of  heir,  legatee  or  creditor  to  the  estate  of  Patrick  Curran, 
deceased,  nor  were  the  rents  sued  for  assets  of  said  estate.  The  County 
Court  was  not  invested  with  jurisdiction  and  power  to  hear  and  deter- 
mine its  right  to  recover  the  value  of  the  rents  which  had  been  con- 
verted by  the  administratrix  to  her  own  use.  The  only  court  to  which 
it  could  lawfully  appeal  for  this  purpose  was,  in  our  opinion,  the  court 
to  which  it  did  appeal — the  District  Court.  Its  cause  of  action  was  not 
founded  upon  a  claim  for  a  misappropriation  of  the  assets  of  said  estate 
by  said  administratrix,  but  was  a  suit  for  the  recovery  of  property 
wrongfully  taken  and  withheld  from  it.  In  the  case  of  Edwards  v. 
Mounts,  supra,  the  plaintiffs,  claiming  that  the  decedent  had  made  a 
gift  of  an  insurance  policy  of  $5,000  to  them,  filed  an  application  in  the 
County  Court,  when  the  estate  was  being  administered,  for  an  order 
directing  the  administrator,  who  had  collected  said  policy,  to  pay  over 
the  amount  to  them.  The  County  Court,  upon  hearing,  granted  the 
prayer  of  the  appellants,  and  ordered  the  administrator  to  turn  over 
the  proceeds  of  said  policy.  From  this  judgment  the  administrator  ap- 
pealed, and  the  Supreme  Court  held  that  the  County  Court  had  no 
jurisdiction  to  try  the  question  of  title  as  between  the  estate  and  the 
heirs  claiming  ownership  of  said  policy.  (Francis  v.  Northcote,  6 
Texas,  185.) 

What  we  have  said  practically  disposes  of  the  other  propositions  sub- 
mitted under  the  several  assignments  discussed.     Appellee's  claim  not 
being  one  against  Patrick  Curran,  deceased,  it  was  not  necessary  to  pre- 
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sent  it  to  the  administratrix  of  his  estate  for  allowance.  It  is  only 
claims  against  a  testator  or  intestate  that  are  required  to  be  presented 
to  the  administrator  for  allowance. 

Nor  does  the  general  rule  that  an  administrator  can  only  be  held 
liable  for  a  failure  to  exercise  ordinary  care  in  the  management  of  the 
estate  and  collection  of  rents  find  application  here.  Appellee  was  en- 
titled to  recover  the  reasonable  rental  value  of  the  property  for  the 
period  claimed  without  regard  to  the  amount  actually  collected  by  her 
or  the  care  and  diligence  exercised  by  her  in  the  management  of  said 
property.  These  conclusions  dispose  of  appellant's  assignments  of  er- 
ror numbered  twelve,  fourteen,  fifteen,  sixteen,  eighteen  and  forty-five. 

Whether  Mrs.  Burke,  as  administratrix  of  the  estate  of  Patrick  Cur- 
ran,  deceased,  and  appellant,  as  surety  upon  her  bond,  as  such  became 
and  were  liable  to  appellee  for  the  rents  sought  to  be  recovered  in  this 
action,  said  rents  not  being  assets  of  said  estate,  is  a  question  upon 
which  the  decisions  seem  to  be  in  conflict.  We  have  reached  the  con- 
clusion, however,  that  the  question  should  be  answered  in  the  affirma- 
tive. When  the  premises  involved  in  appellee's  action  of  trespass  to 
try  title  were  sequestered  the  said  administratrix  presented  a  written 
application  to  the  County  Court  for  authority  to  execute  a  replevy  bond 
in  order  to  retain  possession  of  said  property.  This  application  was 
granted,  and  the  replevy  bond  herein  sued  upon  was  executed.  By 
means  of  this  bond  she  acquired  the  lawful  possession  of  the  property 
\ji  her  official  capacity  as  administratrix  of  Currants  estate,  and  there- 
after collected  rents  and  otherwise  dealt  with  the  same  in  such  capacity. 
Mrs.  Burke  testified  "that  she  replevied  the  property  sequestered,  and 
appealed  from  the  judgment  of  tiie  District  Court  in  good  faith,  for 
the  purpose  of  conserving  and  protecting  the  rights  of  the  estate  of 
Patrick  Curran.''  The  title  and  right  of  possession  to  the  property  was 
involved  in  the  litigation,  and  it  required  an  adjudication  of  the  courts 
to  determine  the  matter.  That  the  litigation  resulted  favorably  to  ap- 
pellee, and  incidentally  established  that  the  rents  of  the  property  formed 
no  part  of  Curran's  estate,  should  not,  we  think,  relieve  the  adminis- 
tratrix and  the  surety  on  her  official  bond  from  liability  for  such  rents. 
Our  views  are  well  expressed  by  counsel  for  appellee.  *^Whatever  an 
administratrix  lawfully  receives  in  her  official  capacity,  her  sureties  be- 
come responsible  for.  It  is  immaterial  that  it  may  thereafter  develop 
that  the  property  so  received  did  not  in  law  belong  to  the  estate.  If  the 
receipt  is  lawful,  and  in  an  official  capacity,  the  surety  becomes  bound, 
and  so  remains  until  proper  disposition  is  made  of  the  thing  received.'' 
(DeValengin's  Adm'r  .v.  Duffy,  14  Peters  (U.  S.),  290,  291;  Conger 
V.  Atwood,  28  Ohio  St.  Rep.,  134;  Simpson  v.  Snyder,  6  N.  W.  Rep., 
730;  Crowder  v.  Shackelford,  35  Miss.,  359;  Laflerty  v.  Young,  34  S. 
E.  Rep.,  444.) 

The  court  erred  in  refusing  to  exclude  the  testimony  of  A.  Q.  Wood, 
as  shown  by  appellant's  thirteenth  assignment  of  error.  This  witness 
stated  that  he  was  "testifying  from  what  the  books  show."  The  books 
were  the  best  evidence  of  their  contents,  and  the  testimony  of  the  wit- 
ness objected  to  should  have  been  excluded.  This  error,  however,  does 
not  require  a  reversal  of  the  case.  The  testimony,  if  against  appellant, 
was  not  of  such  a  material  character  as  rendered  it  probable  that  any 
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harm  resulted  to  it  therefrom.  We  are  inclined,  however,  to  the  opinion 
that,  prdperly  understood,  the  testimony  was  favorable  to  appellant. 
Besides,  the  fact  to  which  this  testimony  relates  was  abundantly  estab- 
lished by  other  evidence. 

The  several  issues  submitted  to  the  jury,  and  to  which  objections  are 
urged,  were  raised  by  the  evidence,  and  the  findings  upon  such  issues 
were  justified  and  sustained  thereby.  We  deem  it  unnecessary  to  dis- 
cuss other  assignments  of  error.  They  have  all  been  carefully  considered, 
and  it  is  believed  no  reversible  error  is  disclosed  by  any  of  them.  We 
think  the  judgment  of  the  court  below  should  be  affirmed,  and  it  is  so 
ordered. 

Affirmed. 

Writ  of  error  refused. 


City  op  Houston  v.  Rachel  B.  Stewart. 

Decided  November  6,  1905. 

1. — Cities — ^Payment  of  Taxes — ^Pavinff  Certlflcates. 

Where  a  city  charter  required  the  payment  of  city  taxes  in  money  only, 
except  that  coupons  and  scrip,  made  receivable  on  the  face  for  taxes,  should 
be  receivable  for  all  taxes  except  the  bond  tax,  an  ordinance  making  paving 
certificates  receivable  in  payment  of  the  bond  taxes  was  void. 

8. — Same — City  Claiming  Invalidity  of  Ordinance. 

The  city,  as  trustee  for  the  bondholders  in  the  collection  of  taxes  levied 
to  pay  the  bonds,  could  interpose  any  objection  to  the  validity  of  the  ordinance 
making  the  paving  certificates  receivable  for  taxes  which  the  bondholders 
might  interpose  had  they  been  parties  to  the  suit. 

8. — Same— Void  Settlement  as  Admission  of  Debt — Compromise  OlTer. 

A  settlement  between  the  city  and  a  taxpayer  as  to  the  amount  of  taxes 
due  which  is  in  the  nature  of  a  compromise  and  is  void  because  of  an  unau- 
thorized agreement  by  the  city  to  receive  paving  certificates  in  payment,  can 
not  be  treated  as  an  admission  by  the  taxpayer  that  she  owed  the  amount  so 
agreed  upon. 

4. — Same— Proof  of  Taxes  Due — ^Assessment  Rolls — ^Void  Settlement. 

In  an  action  by  a  city  for  taxes  the  city  could,  as  provided  in  its  charter, 
show  a  prima  facie  valid  levy  and  assessment  by  the  introduction  of  the  assess- 
ment rolls,  and  an  entry  of  payment  made  on  the  rolls  by  virtue  of  a  settle- 
ment which  was  void  did  not  affect  their  admissibility  nor  their  probative  force. 

5. — Same— Assessment  for  Taxation — Separate  City  Lots — ^Estoppel. 

A  taxpayer  owning  several  lots  not  used  together  for  one  purpose  and  as 
one  piece  of  property  is  entitled  to  have  them  assessed  separately,  but  where 
he  renders  them  himself  in  bulk  he  is  estopped  thereafter  from  claiming  that 
such  an  assessment  is  illegal. 

6. — Same— Limitations — Suit  for  Taxes. 

A  city  charter  provision  giving  to  any  delinquent  taxpayer  the  right  to 
plead  the  four  years'  statute  of  limitations  in  any  suit  for  taxes  due  the  city 
is  valid  except  as  it  applied  to  suits  pending  at  the  time  it  was  passed,  and 
with  the  qualification  that  a  reasonable  time  would  be  allowed  the  city  in 
which  to  institute  suits  for  taxes  due  prior  to  its  passage. 

7. — Same— Estoppel — ^Limitations. 

The  taxpayer  was  not  estopped  to  so  plead  limitations  by  the  fact  that  her 
son  and  general  agent  was  attorney  for  the  city  and  failed  to  bring  any  action 
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to  recover  the  taxes  for  the  city,  there  being  no  allegation  of  fraud  or  collusion 
between  the  defendant  and  the  City  Attorney. 


-Rights  of  Bondholders — ^Limitations. 
A  plea  that  the  application  of  the  statute  of  limitations  would  offset  the 
rights  of  the  bondholders,   not   parties  to   the   suit,   was   without   merit,   since 
their  rights  would  necessarily  be  barred  along  with  that  of  the  city  to  Enforce 
the  collection  of  the  tax. 

9. — Same — ^Plea  in  Reconvention — ^Pleadings — Limitations. 

Defendant's  plea  in  reconvention  claiming  a  commission  on  judgments 
obtained  for  the  city  by  the  City  Attorney  and  assigned  to  her  was  insufficient 
where  it  failed  to  show  when  the  judgments  were  paid,  as  plaintiff  was  entitled 
to  have  the  plea  show  whether  any  part  of  the  claim  was  barred. 

10. — Same— Limitations — Claim  by  Ofioer  for  Commissions. 

Such  claim,  the  commissions  having  been  earned  under  a  city  ordinance 
fixing  the  City  Attorney's  salary  and  fees,  was  not  founded  on  a  written  con- 
tract, so  as  to  be  governed  by  the  four  years'  statute  of  limitations. 

11. — Same — ^Attorney  Pees — Tax  Suits. 

A  city  charter  provision  entitling  the  City  Attorney  to  a  fee  of  five  percent 
of  the  amount  of  the  taxes  collected  by  suit,  which  should  be  taxed  as  costs 
against  the  property,  could  not  have  a  retroactive  effect  so  as  to  charge  the 
property  of  delinquent  taxpayers  with  an  additional  five  percent  on  taxes  due 
prior  to  such  provision. 

18. — Same— Commissions  for  Collecting. 

The  city  council  had  authority  to  allow  the  City  Attorney,  as  compensation, 
a  commission  of  ten  percent  on  all  sums  collected  by  him  by  action  to  enforce 
taxes  due  prior  to  the  time  the  charter  provision  for  five  percent  took  effect. 
The  fact  that  judgments  obtained  by  him  for  taxes  were  paid  after  he  went 
out  of  office  did  not  affect  his  right  to  the  commissions,  and  he  was  entitled 
to  a  pro  rata  share  of  commissions  due  on  judgments  collected  by  the  city  in 
suits  brought  by  him,  but  not  decided  when  he  went  out  of  office. 

13. — Same — City  Warrant — Signature  of  OilLoer. 

Where  a  city  warrant  is  signed  by  the  assistant  auditor,  instead  of  the 
auditor,  it  will  be  presumed,  in  the  absence  of  evidence  as  to  the  powers  of 
the  assistant  auditor,  that  he  had  authority  to  act  in  the  premises,  and  it  is 
immaterial  that  his  signature  appears  across  the  face  of  the  warrant,  instead 
of  at  the  bottom. 

14. — Same — ^Evidence — ^Assessment  Rolls. 

Objection  to  the  manner  in  which  the  assessment  rolls  have  been  prepared 
should  be  made  to  their  introduction  in  evidence,  and  not  to  the  testimony  of 
the  assessor  identifying  them  as  the  records  of  his  office. 

15. — Same— Printed  City  Ordinances. 

A  printed  pamphlet  which  bore  upon  the  cover  the  indorsement,  **The 
City  Charter  of  the  City  of  Houston,  together  with  the  Revised  Code  of  Ordi- 
nances Prepared  by  Direction  of  the  City  Council,  and  Adopted  by  Resolution 
on  the  27th  day  of  December,  1866,"  sufficiently  purported  to  have  been  pub- 
lished by  authority  of  the  city  council  and  was  admissible  in  evidence — fol- 
lowing Railway  v.  Washington,  63  S.  W.  Rep.,  538 — where  it  appears  that  the 
city  cnarter  requires  the  city  council  to  publish  its  ordinances  and  gives  to  the 
published  ordinance,  as  evidence,  the  same  effect  as  the  original  o^inance. 

16. — Same — ^Tax  Rolls  as  Proof  of  Liability — ^Prima  Paeie  Case. 

Where  a  city  charter  provision  made  the  tax  rolls  prima  facie  evidence 
that  the  tax  is  due  and  that  the  facts  stated  therein  are  true  and  that  all 
prerequisites  required  by  law  pertaining  to  the  levying  and  assessing  of  the 
tax  have  been  complied  with,  the  city  is  not  required  to  do  more,  in  a  suit  for 
taxes  than  introduce  the  tax  rolls  in  order  to  make  out  ita  case,  unless  defendant 
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can  show  that  the  rolls  were  illegally  prepared,  or  that  the  prerequisites  of 
the  levy  and  assessment  have  not  been  complied  with. 

17. — Costs — ^Apportionment. 

The  trial  court  has  authority  under  the  statute  to  apportion  the  costs  in 
any  case  if  good  cause  for  not  following  the  ordinary  rule  exists,  but  the 
reason  for  so  adjudging  cost  must  be  stated  in  the  record.    Rev.  Stats.,  art.  1438. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Chas.  E.  Ashe. 

T.  H,  Stone,  W.  J.  Howard  and  E,  P.  Phelps,  for  appellant.— Where 
it  appears  that,  for  a  number  of  years,  the  property  owner  renders  for 
assessment  of  taxes,  as  one  tract,  several  city  lots  in  the  same  block, 
and  that  for  intervening  years  the  assessor  and  collector  has  assessed 
them  on  the  unrendered  roll  in  the  same  manner,  the  last  mentioned 
assessment  is  not  an  assessment  in  bulk,  and  the  property  owner  will  be 
estopped  from  complaining  of  the  manner  of  assessment,  and  from 
pleading  assessment  in  bulk.  Harris  v.  City  of  Houston,  21  Texas  Civ. 
App.,  432;  Turner  v.  City  of  Houston,  21  Texas  Civ.  App.,  214;  Mc- 
Combs  V.  City  of  Rockport,  14  Texas  Civ.  App.,  560 ;  Guerguin  v.  City 
of  San  Antonio,  19  Texas  Civ.  App.,  98;  27  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.),  688,  and  cases  there  cited. 

Stewart,  Stewart  &  Lockett  and  Brashear  &  Dannenbaum,  for  ap- 
pellee.— 1.  A  municipal  corporation  can  not  prescribe  a  retroactive 
penalty  for  neglect  to  pay  taxes  promptly,  nor  the  right  to  prescribe  any 
penalty,  unless  expressly  authorized  to  do  so.  City  of  San  Antonio  v. 
Raley,  32  S.  W.  Rep.,  180;  Cave  v.  City  of  Houston,  65  Texas,  619; 
Insurance  Co.  v.  Ray,  50  Texas,  511 ;  Ryan  v.  State,  5  Neb.,  276;  State 
v.  Mayor,  etc.,  8  Vroom,  39. 

2.  Where  an  attorney's  fee  is  for  a  percentage  of  the  amount  col- 
lected, it  is  not  necessary  that  he  actually  collect  the  money  to  entitle 
him  to  his  percentage  when  he  has  prosecuted  the  suit  to  final  judg- 
ment. Beard  v.  City  of  Decatur,  64  Texas,  11;  James  v.  Turner,  78 
Texas,  243 ;  City  of  Denison  v.  Foster,  28  S.  W.  Rep.,  1052 ;  Levy  v. 
Du  Bose,  3  Texas  Civ.  App.,  68;  Atchison  v.  City  of  Owensboro,  71 
S.  W.  Rep.,  864 ;  Raley  v.  Smith,  73  S.  W.  Rep.,  54 ;  Bright  v.  Hewes, 
18  La.  Ann.,  666;  Citv  of  Austin  v.  Walton,  68  Texas,  510;  Hardin  v. 
McKitrick,  28  Ky.,  667 ;  Luco  v.  De  Toro,  91  Cal.,  405. 

3.  The  lots  into  which  -town  or  city  blocks  are  subdivided  are  re- 
garded as  separate  and  distinct  tracts  of  land,  and  each  lot  should  be 
separately  assessed.  Clegg  v.  State,  42  Texas,  206;  State  v.  Baker,  49 
Texas,  764;  Edmonson  v.  Galveston,  53  Texas,  161;  McCombs  v.  City 
of  Rockport,  37  S.  W.  Rep.,  988;  Maddox  v.  City  of  Rockport,  38  S.  W. 
Rep.,  397. 

4.  The  warrant  having  been  shown  to  have  been  signed  by  the 
mayor  and  finance  committee,  and  endorsed  by  the  assistant  auditor, 
and  received  in  payment  of  taxes  by  the  proper  officer,  the  failure  of  the 
auditor  to  sign  it  did  not  render  it  invalid  against  the  appellant.  Thorn- 
burgh  V.  City  of  Tyler,  16  Texas  Civ.  App.,  439;  Minor  v.  Loggins,  14 
Texas  Civ.  App.,  15. 
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5.  A  city  can  only  act  through  its  officers,  and  if  the  officers,  within 
the  scope  of  their  authority,  fail  to  do  their  duty,  the  city  is  liable.  The 
Legislature  gave  the  taxpayer  the  right  to  plead  the  statutes  of  four 
years'  limitation  to  taxes,  and  the  law  allowed  the  city  a  reasonable  time 
to  file  suits  to  collect  said  taxes,  and  if  they  fail  to  do  so  the  city's 
claim  is  barred  by  limitation.  The  bondholder  must  look  to  the  city 
for  his  debt.    Link  v.  City  of  Houston,  59  S.  W.  Sep.,  566. 

6.  The  court  did  not  err  in  refusing  to  allow  appellant  to  introduce 
the  unrendered  assessment  rolls  for  the  years  1887  and  1889,  because 
the  rolls  were  offered  as  prima  facie  evidence  to  prove  the  taxes  due  for 
the  years  1887  and  1889,  and  when  these  rolls  are  offered  as  such  prima 
facie  evidence  you  have  to  offer  the  entire  rolls,  and  can  not  offer  any 
particular  portion  of  it,  and  the  rolls  contain  an  entry  on  them  that 
the  taxes  are  paid,  and  that  the  rolls  must  be  taken  in  their  entirety 
to  be  of  any  avail  as  prima  facie  evidence,  and  if  a  part  is  not  true,  then 
the  entire  rolls  must  be  rejected  as  having  any  effect  as  prima  facie  evi- 
dence. Transportation  Co.  v.  Boyd,  67  Texas,  153;  Crayton  v.  Mun- 
ger,  11  Texas,  235;  Covet  v.  Archer,  52  Texas,  169;  Butler  v.  Duna-- 
gan,  19  Texas,  566;  Hoper  v.  Hall,  30  Texas,  159. 

7.  In  a  suit  where  judgment  is  in  part  for  one  party,  and  in  part 
for  another  party,  the  costs  may  be  apportioned  by  the  court.  Rev. 
Stats.,  art.  1438;  Cannon  v.  Hemphill,  7  Texas,  184;  Payne  v.  Ben- 
ham,  16  Texas,  364;  Wheatley  v.  Griffin,  60  Texas,  209. 

8.  The  charter  of  the  city  of  Houston  provided  that  any  delinquent 
taxpayer  shall  have  the  right  to  plead  in  any  court,  and  to  rely  upon 
the  statutes  of  limitation  of  four  years  in  any  suit  for  taxes  alleged  to 
be  due  the  city  of  Houston.  The  city  had  a  reasonable  time  after  the 
passage  of  the  charter  in  which  to  bring  suit,  and  it  is  a  question  of  fact 
for  the  court  to  determine  whether  suit  has  been  brought  within  a  rea- 
sonable time.  Special  Laws,  26th  Leg.,  p.  188;  Link  v.  Citv  of  Hous- 
ton, 59  S.  W.  Rep.,  566;  Link  v.  City  of  Houston,  60  S.  W.^^Rep.,  664; 
Williamson  v.  New  Jersey,  130  U.  S.,  189;  25  Am.  &  Eng.  Ency.  of 
Law,  p.  591 ;  13  Am.  &  Eng.  Ency  of  Law,  pp.  688-700. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellant against  appellee,  Rachel  B.  Stewart,  in  her  individual  capacity, 
and  as  executrix  and  sole  devisee  under  the  will  of  Charles  Stewart,  de- 
ceased, to  set  aside  a  compromise  settlement  of  taxes  made  by  appellee 
with  the  officers  of  the  city  in  1902,  and  to  recover  taxes  alleged  to  be 
due  the  city  by  appellee  for  the  vears  1877,  1881,  1882,  1883,  1884, 
1885,  1886,  1887,  1888,  1889,  1895,  1896,  1897,  1898  and  1901,  and  to 
foreclose  a  tax  lien  upon  property  described  in  the  petition. 

It  is  alleged  in  the  petition  that  the  defendant  was  claiming  to  have 
paid  and  discharged  said  taxes  by  delivering  to  the  city  collector  three 
refunding  certificates,  issued  by  the  city  of  Houston,  of  the  aggregate 
face  value  of  $2,325,  and  a  warrant  for  $1,675,  issued  by  said  ^ity  to 
John  S.  Stewart  in  payment  for  legal  services  rendered  it  by  him,  which 
warrant  had  been  assigned  to  defendant;  that  said  alleged  settlement 
was  had  under  an  order  of  the  city  council  made  upon  application  of 
defendant  through  her  attorney,  J.  W.  Lockett,  which  application  showed 
that  the  city  was  then  claiming  that  the  taxes  due  it  by  defendant 
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amounted  to  the  sum  of  $7,550^  and  that  said  settlement  was  void  be- 
cause it  was  an  attempt  on  the  part  of  the  city  council  and  city  collector 
to  remit,  discount  and  compromise  taxes  legally  due  the  city,  contrary 
to  the  city  ordinances,  and  because  said  certificates  and  warrant  were 
illegally  issued,  and  were  not  receivable  in  payment  of  taxes  due  the 
city. 

The  petition  contains  an  itemized  statement  of  the  several  amounts . 
claimed  to  be  due  the  city  by  the  defendant  as  taxes,  the  aggregate 
amount  claimed  being  $5,174.75,  together  with  interest,  penalties  and 
costs.  Plaintiff  prayed  that  said  alleged  tax  settlement  be  set  aside; 
that  the  receipt  for  taxes  issued  therein,  and  said  illegal  certificates  and 
warrant,  be  held  invalid  and  canceled,  and  that  it  recover  judgment 
against  the  defendant  for  the  taxes  alleged  to  be  due  it,  with  foreclos- 
ure of  its  tax  lien  upon  the  property  described  in  the  petition. 

The  defendant  answered  by  general  denial  and  by  numerous  excep- 
tions and  pleas,  the  nature  of  which,  so  far  as  they  relate  to  the  mat- 
ters discussed  in  this  opinion,  will  be  hereinafter  disclosed.  She  fur- 
ther specially  pleaded  the  settlement  alleged  in  plaintiff's  petition,  and 
prayed  that  it  be  upheld,  and  in  the  alternative,  by  plea  in  reconvention, 
sought  to  recover  from  plaintiff  the  amount  evidenced  by  said  certificates 
and  warrant,  and  further  sums  alleged  to  be  due  John  S.  Stewart  for 
legal  services  rendered  the  city,  and  which  had  been  assigned  to  defend- 
ant, the  nature  and  amount  of  said  claims  being  shown  on  exhibits  at- 
tached to  the  answer. 

In  reply  to  defendant's  plea  in  reconvention  plaintiff,  in  addition  to 
the  general  denial,  pleaded  the  statutes  of  limitation  of  two  and  four 
years,  and  also  that  said  refunding  certificates  were  illegal  and  void  be- 
cause the  provision  of  the  charter,  and  the  ordinance  of  the  city  imder 
which  they  were  issued,  were  unconstitutional  in  that  thereby  the  city 
attempted  to  create  a  debt  in  violation  of  the  Constitution  of  the  State. 
The  invalidity  of  said  warrant  was  also  alleged  on  the  ground  that  it 
was  not  signed  by  the  city  auditor. 

In  avoidance  of  defendant's  plea  of  limitation  of  two  and  four  years, 
plaintiff  pleaded:  "That  John  Stewart  was  the  son  and  agent  of  the 
defendant,  and  a  member  of  the  firm  of  Stewart,  Stewart  &  Ijockett, 
composed  of  said  Chas.  Stewart  and  said  John  S.  Stewart  and  J.  W. 
Lockett,  up  to  the  death  of  Chas.  Stewart,  in  1895,  and  thereafter  up 
to  the  date  of  the  filing  of  said  petition  composed  of  the  surviving 
members,  and  that  he  was  city  attorney  from  December,  1892,  to  April, 
1900,  and  thereafter  said  firm  of  Stewart  &  Lockett  were  employed  to 
assist  the  city  attorney  until  April  14,  1902,  and  that  it  was  the  duty 
of  said  Stewart,  as  such  city  attorney,  and  assistant  city  attorney,  to  in- 
stitute suit  for  the  collection  of  said  taxes,  and  he  being  the  agent  and 
attorney  of  defendant  during  that  time,  his  failure  and  neglect  so  to 
do  estops  defendant  from  pleading  said  statutes  of  limitation." 

In  further  avoidance  of  said  plea  plaintiff  alleged:  "That  there  has 
been  issued  one  million  dollars  in  bonds  by  the  plaintiff,  the  city  of 
Houston,  and  that  the  taxes  levied  on  the  property  in  the  city  are  the 
only  assets  out  of  which  to  pay  said  bonded  indebtedness,  and  that,  at 
the  time  said  bonds  were  issued,  and  said  debts  incurred,  the  plaintiff 
pledged  to  the  owners  and  holders  of  same  the  taxes  to  be  levied,  as- 
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sessed  and  collected  for  that  purpose,  and  that  said  taxes  are  the  only 
means  plaintiff  has  to  pay  off  said  indebtedness." 

Upon  the  hearing  in  the  court  below  the  trial  judge  instructed  the 
jury  to  find  a  verdict  for  the  plaintiff  for  the  sum  of  $2,733.06,  taxes 
due  for  the  years  1895,  1897,  1898  and  1901,  upon  the  property  de- 
scribed in  the  petition,  and  in  favor  of  the  defendant  on  her  plea  in  re- 
convention for  the  sum  of  $2,518.09,  said  sum  being  the  amount  found 
by  the  court  to  be  due  upon  the  claim  of  John  S.  Stewart  against  the 
city  which  had  been  assigned  to  defendant. 

Upon  a  return  of  a  verdict  in  accordance  with  these  instructions  judg- 
ment was  rendered  for  plaintiff  for  said  sum  of  $2,733.06,  with  fore- 
closure of  the  tax  lien,  and  for  defendant  for  the  sum  of  $2,518.09.  The 
cost  of  suit  was  adjudged  to  be  paid  by  plaintiff  and  defendant  in  equal 
proportions.    From  this  judgment  both  parties  have  appealed. 

The  appellant's  brief  presents  seventy-nine,  and  the  appellee's  twenty- 
three,  assignments  of  error.  We  shall  not  attempt  to  discuss  these  as- 
signments categorically,  nor  ^n  detail,  as  no  useful  purpose  would  be 
thereby  subserved,  and  a  useless  expenditure  of  time  and  labor  would 
be  required. 

None  of  the  various  assignments,  which  present  in  different  forms 
the  questions  of  the  validity  of  the  refunding  paving  certificates  issued 
by  the  city  under  the  amendment  of  its  charter  passed  in  1899,  and  the 
validity  of  the  charter  provisions  and  ordinances  providing  that  two  of 
the  members  of  the  city  board  of  appraisement  should  be  members  of 
the  board  of  aldermen,  can  be  sustained.  These  questions  were  certified 
by  this  court  to  the  Supreme  Court,  and  the  answer  of  that  court  sus- 
tains the  validity  of  the  certificates  and  of  the  board  of  appraisement 
constituted  under  the  charter  provisions  and  ordinances  above  men- 
tioned. (City  of  Houston  v.  Stewart,  99  Texas,  67,  13  Texas  Ct 
Rep.^  55.) 

The  opinion  of  the  Supreme  Court  above  referred  to  does  not,  how- 
ever, determine  the  question  of  whether  these  certificates  were  receiv- 
able for  taxes  levied  for  the  purpose  of  providing  a  sinking  fund  for 
the  redemption  of  the  bonds  of  the  city  and  a  fund  for  the  payment 
of  the  interest  on  said  bonds,  and  we  are  of  opinion  that  they  were 
not  receivable  in  payment  of  such  taxes.  Section  40  of  the  charter  of 
the  city  of  Houston,  as  amended  in  1899,  and  which  was  in  force  at  the 
time  the  settlement  between  the  city  and  Mrs.  Stewart  was  made,  con- 
tains the  following  provision: 

"Nothing  but  current  money  of  the  United  States  shall  be  collected 
or  received  in  payment  of  taxes  or  license  due  as  hereafter  assessed,  ex- 
cept that  coupons  and  script  made  receivable  for  taxes  on  the  face 
thereof  shall  be  receivable  for  all  taxes  except  the  bond  tax.'*  (Special 
Laws  of  26th  Leg.,  chap.  17,  p.  191.)  Under  this  provision  of  the  city 
charter  it  is  clear  that  the  city  council  were  not  authorized  to  pass  an 
amendment  making  these  paving  certificates  receivable  for  taxes  levied 
to  secure  funds  to  ^discharge  the  bonded  indebtedness  of  the  city,  and 
if  the  ordinance  authorizing  the  receipt  of  said  certificates  in  payment 
of  city  taxes  can  be  construed  as  including  the  special  taxes  above  men- 
tioned, it  is  to  that  extent  void. 

If  the  exception  in  this  provision  of  the  charter  had  been  omitted, 
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we  would  not,  in  view  of  the  requirement  of  our  Constitution  that,  when 
a  city  creates  a  debt  and  issues  bonds  therefor,  it  shall  make  provision 
for  the  levy  and  assessment  of  a  sufficient  tax  to  provide  a  sinking  fund 
for  the  payment  of  the  bonds  at  maturity,  and  a  fund  for  the  payment 
of  the  interest  as  it  accrues  thereon,  and  in  view  of  our  statutes  for  the 
protection  and  safeguarding  of  this  fund,  hold  that  a  statute  which,  in 
general  terms,  authorized  a  city  to  make  its  evidences  of  indebtedness 
receivable  for  taxes  was  intended  to  apply  to  special  taxes  of  the  kind 
mentioned.  The  bonds  are  payable  in  current  money,  and  the  man- 
date of  the  Constitution  requiring  the  city  to  provide  a  fund  for  their 
redemption  would  not  be  complied  with  if  the  city  received,  in  payment 
of  the  taxes  levied  to  create  such  fund,  anything  other  than  current 
money,  and  any  statute  authorizing  the  payment  of  such  taxes  otherwise 
than  in  current  money  would,  in  our  opinion,  be  contrary  to  the  Con- 

^stitution  of  the  State.  To  permit  taxes  of  this  kind  to  be  paid  in  war- 
rants or  other  evidences  of  indebtedness  due  by  the  city  would  greatly 
impair,  and  might  partially  or  wholly  destroy  the  fund  made  sacred  by 
our  Constitution  and  laws  to  the  payment  of  the  bonds  issued  by  the 
city,  and  thus  prevent  the  discharge  by  the  city  of  its  obligations  to  its 
bondholders.  Any  legislation  which  might  produce  such  results  would 
seem  to  be  obnoxious  to  the  provision  of  the  Constitution  of  the  United 
States  which  forbids  a  State  to  pass  any  law  impairing  the  obligation 
of  contracts,  as  well  as  to  the  provisions  of  our  State  Constitution  be- 
fore mentioned.  The  city,  as  trustee  for  the  bondholders  in  the  collec- 
tion of  the  taxes  levied  to  discharge  the  indebtedness  evidenced  by  the 
bonds,  could  interpose  any  objection  to  the  validity  of  the  ordinance 
making  the  paving  certificates  receivable  for  taxes  which  the  bond- 
holders might  'interpose,  had  thev  been  parties  to  the  suit.  (Citv  of 
Tyler  v.  Tyler  B.  &  L.  Assn.,  ll'^Texas  Ct.  Kep.,  48.) 

There  having  been  no  power  in  the  city  council  to  authorize  the  city 
collector  to  receive  either  the  paving  certificates  or  the  warrant  issued 
to  John  S.  Stewart  in  payment  of  taxes  levied  for  the  purpose  of  rais- 
ing funds  for  the  payment  of  the  bonds  of  the  city,  it  follows  that  the 
settlement  made  with  the  defendant  in  1902,  in  which  said  certificates- 
and  warrant  were  accepted  in  payment  of  such  taxes,  was  properly  set 
aside  by  the  trial  court.  That  settlement  can  not  be  held  void  for  one 
purpose  and  valid  for  another,  and  it  would  be  manifestly  unjust  and 
unfair  to  defendant  to  release  the  city  therefrom  and  yet  hold  her 
bound  thereby;  nor  can  it  be  held  that  by  accepting  the  terms  of  said 

.settlement  the  defendant,  by  implication,  admitted  that  she  owed  the 
city  $4,000  in  taxes.  The  agreement  to  pay  $4,000  in  taxes  was  made 
in  an  effort  to  compromise  the  conflicting  claims  between  herself  and 
the  city  as  to  the  amount  of  taxes  due  by  her,  and  was  conditional  upon 
the  acceptance  by  the  city  of  the  certificates  and  warrant  in  satisfaction 
of  its  claim.  Under  well-settled  principles  of  law  an  offer  made  in  an 
effort  to  compromise  conflicting  claims  is  not  admissible  in  evidence 
against  the  party  making  it,  and  there  is  no  merit  in  appellant's  as- 
signments which  complain  of  the  ruling  of  the  trial  court  upon  this 
question.     (Railway  Co.  v.  Easrsdale,  67  Texas,  27.) 

The  settlement  made  in  1902  being  thus  wholly  eliminated  from  the 
ease,  the  city,  in  its  suit  for  the  collection  of  taxes,  was  required  to  al- 
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lege  and  prove  facts  showing  prima  facie  a  valid  levy  and  assessment  of 
the  taxes  claimed,  and  that  they  were  due  and  unpaid.  Under  the  char- 
ter of  the  city  this  proof  could  be  made  by  the  introduction  in  evidence 
of  the  assessment  rolls,  or  of  a  statement  made  from  said  rolls,  signed 
and  certified  to  by  the  city  assessor  and  collector.  (Special  Laws,  28th 
Leg.,  chap.  20^  p.  107.)  The  city  was  unable  to  produce  this  statement 
for  the  reason  that  the  collector,  having  made  the  settlement  in  1902, 
before  referred  to,  would  not  certify  that  any  taxes  were  due.  The  rolls 
were  offered  in  evidence,  but  defendant  cqntends  that  they  were  not 
sufficient  under  the  above-mentioned  provision  of  the  charter  to  make 
out  a  prima  facie  case  against  her,  because  they  showed  that  the  taxes 
appearing  thereon  as  having  been  levied  and  assessed  against  her  had 
been  paid.  This  contention  can  not  be  sustained.  The  entry  on  these 
rolls,  showing  the  payment  of  the  taxes,  was  shown  to  have  been  made 
under  the  mistaken  belief  that  by  the  1902  settlement  said  taxes  were 
paid,  and  that  settlement  being  void,  the  entry  of  payment  made  upon 
the  rolls  was  likewise  void,  and  no  more  affected  the  admissibility  of 
the  rolls  in  evidence,  nor  their  probative  force,  than  it  did  the  liability 
of  the  defendant  for  the  unpaid  taxes. 

The  petition  alleges  that  the  several  lots  owned  by  defendant  in  block 
number  256,  in  the  city  of  Houston,  upon  which  taxes  are  alleged  to 
be  due  for  the  years  1881,  1883,  1885,  1895,  1897  and  1901,  were  not 
assessed  separately,  but  in  bulk,  and  that  the  same  were  so  assessed  by 
the  owners  for  years  prior  and  subsequent  to  those  named.  We  do  not 
think  the  defendant's  exception  to  the  petition  on  the  ground  that  it 
showed  an  illegal  assessment  should  have  been  sustained.  Unless  the 
several  lots  of  the  taxpayer  are  used  together  for  one  purpose,  and  as 
one  piece  of  property,  he  is  entitled  to  have  each  lot  assessed  separatel}^ 
but  it  has  been  uniformly  held  that  if  the  owner  renders  the  property  in 
bulk  he  is  estopped  from  claiming  that  such  assessment  was  illegal. 
(Harris  v.  City  of  Houston,  21  Texas  Civ.  App.,  432;  Turner  v.  City 
of  Houston,  21  Texas  Civ.  App.,  214;  McCombs  v.  City  of  Bockport, 
14  Texas  Civ.  App.,  560;  Querguin  v.  City  of  San  Antonio,  19  Texas 
Civ.  App.,  98.) 

In  the  cases  cited  the  bulk  assessment  complained  of  was  for  years 
in  which  the  property  was  rendered  by  the  owner,  but  we  think  the  same 
principle  should  apply  when  the  city,  in  assessing  unrendered  property, 
adopts  the  rendition  previously  made  by  the  owner,  and  we  so  held  in 
the  case  of  Kailway  Co.  v.  City  of  Galveston  (33  Texas  Civ.  App.,  384. 
8  Texas  Ct.  Bep.,  '372.)  Since  1897  the  charter  of  the  city  of.Houston 
has  contained  the  following  provision :  "Any  delinquent  taxpayer  shall  * 
have  the  right  to  plead  in  any  court,  and  to  rely  upon  the  statutes  of 
limitation  of  four  years  in  any  suit  for  taxes  alleged  to  be  due  the  city 
of  Houston."  The  power  of  the  Legislature  to  fix  a  period  of  limita- 
tion to  suits  by  a  city  for  the  collection  of  taxes  is  unquestioned,  and 
the  above  provision  oSf  the  charter  of  the  city  of  Houston,  except  as  it 
applied  to  suits  pending  at  the  time  it  was  passed,  and  with  the  quali- 
fication that  a  reasonable  time  would  be  allowed  the  city  in  which  to 
institute  suits  for  taxes  due  prior  to  its  passage,  has  been  expresslv  up- 
held.    (Ollivier  v.  City  of  Houston,  93  Texas,  201;  Link  v.  City  of 
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Houston,  59  S.  W.  Rep.,  566;  Link  v.  City  of  Houston,  94  Texas,  378, 
60  S.  W.  Rep.,  664.) 

This  suit  was  brought  in  1902,  and,  as  before  stated,  the  charter  pro- 
vision fixing  four  years  as  the  limitation  to  suits  by  the  city  for  the  col- 
lection of  delinquent  taxes  was  passed  in  1897.  Under  these  facts  no 
issue  of  whether  the  city  had  had  reasonable  time  after  the  passage  of 
the  charter  to  bring  suit  for  taxes  due  at  the  time  the  charter  was 
passed  was  raised,  and  the  trial  court  should  have  held  plaintiff's  suit 
barred  for  all  taxes  due  four  years  prior  to  the  filing  of  the  petition. 

Neither  of  plaintiff's  pleas  in  avoidance  of  the  defendant's  plea  of 
limitation  alleged  facts  sufficient  to  suspend  the  running  of  the  statute. 
The  fact  that  John  S.  Stewart,  the  son  and  general  agent  of  the  de- 
fendant, was  attorney  for  the  city  from  1892  to  1900,  and  as  such  at- 
torney failed  to  bring  suit  against  the  defendant  for  the  recovery  of 
taxes  due  by  her  to  the  city,  could  not  estop  defendant  from  pleading 
the  statute  of  limitation.  There  is  no  allegation  of  fraud  or  collusion 
between  the  defendant  and  the  city  attorney.  The  city  was  charged 
with  notice  of  the  fact  that  the  taxes  were  due,  and  suits  were  not 
brought,  and  it  was  not  prevented  by  any  act  of  the  defendant  or  her 
said  agent  from  bringing  suit  for  the  taxes  due  it  by  defendant.  The 
plea  that  the  application  of  the  statute  of  limitation  would  affect  the 
rights  of  the  bondholders,  who  are  not  parties  to  this  suit,  is  equally 
without  merit.  As  before  stated,  the  city,  in  all  matters  relating  to  the 
collection  and  preservation  of  the  fund  provided  for  the  payment  of  its 
bonded  indebtedness,  is  the  representative  of  and  trustee  for  the  bond- 
holders, and  the  right  of  the  bondholders  against  the  taxpayer  must  be 
enforced  through  the  city.  When  the  right  of  the  city  to  enforce  the 
collection  of  the  tax  becomes  barred,  that  right  is  necessarily  barred 
against  the  bondholders. 

In  her  plea  in  reconvention  the  defendant  claims  against  the  city  a 
commission  of  ten  percent  on  numerous  judgments  obtained  by  John  S. 
Stewart  for  the  city  during  the  time  he  was  city  attorney.  Attached  to 
this  plea  was  an  exhibit  giving  the  style  and  numbers  of  the  cases,  and 
the  dates  and  amounts  of  the  various  judgments.  The  defendant  also 
pleaded  the  ordinance  of  the  city  under  which  said  commissions  were 
earned,  and  by  its  provisions  such  commissions  were  due  when  the  judg- 
ments were  collected.  Such  being  the  state  of  the  pleading,  the  plaintiff 
excepted  specially  to  the  plea  in  reconvention  because  it  failed  to  show 
when  the  judgments  upon  which  the  commissions  were  claimed  were 
paid.  This  exception  should  have  been  sustained.  Plaintiff  was  entitled 
to  have  the  plea  show  whether  or  not  the  claim,  or  any  part  of  it,  was 
barred. 

While  upon  this  subject  we  will  dispose  of  the  contention  of  defend- 
ant that,  the  commissions  claimed  having  been  earned  under  an  ordi- 
nance or  resolution  of  the  city  fixing  the  salary  and  fees  of  the  city  at- 
torney, the  suit  for  said  commissions  was  founded  upon  a  written  con- 
tract, and  would  not  be  barred  until  four  years  after  the  cause  of  action 
accrued.  This  ordinance  can  not  be  regarded  as  a  contract  between  the 
city  and  the  city  attorney  under  which  the  services  for  which  the  de- 
fendant claims  compensation  was  rendered,  but  it  was  a  general  law  of 
the  city  fixing  the  salary  to  be  attached  to  the  office  of  city  attomeyj[ 
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and  regulating  the  fees  to  which  such  officer  should  be  entitled.  We 
think  it  clear  that  the  fact  that  commissions  claimed  by  an  officer  were 
earned  under  a  general  law  fixing  the  compensation  for  the  services 
rendered  does  not  make  the  suit  for  such  commissions  one  upon  a  writ- 
ten contract,  and  the  trial  court  correctly  held  that  the  two  years  stat- 
ute of  limitation  applied  to  defendant's  claim  for  said  commissions. 

The  charter  of  the  city  of  Houston,  passed  in  1897,  provides  that: 
"in  any  and  all  suits  by  the  city  of  Houston  for  the  collection  of  taxes 
due  it  the  city  attorney  shall  be  entitled  to  a  fee  of  five  percent  of  the 
amount  of  the  tax,  which  five  percent  shall  be  taxed  as  costs  against 
tlie  property  on  which  the  tax  is  due."  The  resolution  of  the  city  coun- 
cil fixing  the  salary  and  fees  of  office  attached  to  the  office  of  city  at- 
torney was  passed  in  1898,  and  is  as  follows:  "The  city  attorney  shall 
receive  an  annual  salary  of  $900,  and  shall  be  allowed  a  commission  of 
ten  percent  on  all  sums  collected  by  him  for  the  city  when  said  sums 
of  money  are  collected  by  reason  of  the  institution  of  suit  in  court  to 
enforce  the  collection  of  same  for  taxes  prior  to  1897,  such  percentage, 
however,  only  to  be  paid  on  the  amounts  actually  collected,  and  only  as 
the  same  are  collected.  He  shall  be  allowed  a  percentage  of  five  percent 
on  the  collection  of  taxes  for  the  year  1897,  and  years  thereafter,  as 
provided  by  charter  of  the  city  of  Houston,  all  other  fees  to  be  turned 
into  city  treasury.'* 

The  provision  of  the  charter  above  referred  to  manifestly  had  for  its 
object  the  fixing  of  costs  and  penalties  which  might  be*  charged  against 
the  property  of  the  delinquent  taxpayer,  and  we  do  not  think  it  should 
be  construed  as  fixing  the  amount  the  city  was  authorized  to  pay  the 
city  attorney  as  compensation  for  his  services  in  bringing  suit  against 
delinquent  taxpayers.  But  be  this  as  it  may,  this  statute  can  not  be 
given  a  retroactive  effect  so  as  to  charge  the  property  of  delinquent  tax- 
payers with  an  additional  five  percent  on  the  amount  of  taxes  due  prior 
to  the  passage  of  the  statute,  and  we  think  it  clear  that  the  city  was  free 
to  make  such  compensation  to  its  city  attorney  as  it  thought  just  and 
fair  for  his  services  in  collecting  taxes  due  prior  to  1897,  and  the  reso- 
lution above  quoted  allows  a  commission  of  ten  percent  only  on  taxes 
due  prior  to  1897.  We  think,  under  this  resolution,  the  city  attorney 
was  entitled  to  his  commissions  on  taxes  paid  the  city  after  he  went  out 
of  office  on  judgments  obtained  by  him,  and  if  the  city,  without  his  con- 
sent, arbitrarily  released  a  portion  of  such  judgments,  or  if  it  purchased 
any  of  the  property  in  satisfaction  of  the  judgment  against  it,  it  would 
be  liable  for  the  full  amount  of  the  commission. 

It  is  true  that,  under  the  terms  of  the  resolution,  the  attorney  is  only 
entitled  to  commissions  on  the  amount  collected,  but  we  do  not  think 
this  should  be  construed  to  mean  only  on  money  actually  received  by 
him.  It  was  the  evident  intention  of  the  city  council,  in  passing  this 
resolution,  to  compensate  the  attorney  for  his  labor  in  enforcing  the 
payment  to  the  city  of  the  amount  due  it,  and  while  the  city  was  not 
liable  to  him  until  it  had  actually  received  the  money,  or  the  judgments 
therefor  were  otherwise  discharged,  it  could  be  of  no  consequence  to  the 
city  whether  the  money  was  paid  directly  to  it  or  to  the  attorney,  or  paid 
before  or  after  the  attorney's  term  of  office  expired.  It  is  not  claimed 
that  the  succeeding  attorney  performed  any  services  in  collecting  these 
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judgments,  and  no  issue  as  to  the  respective  rights  of  successive  ofl&cers 
is  involved.  (James  v.  Turner,  78  Texas,  243 ;  Riley  v.  Smith,  73  S. 
W.  Rep.,  54 ;  Bright  v.  Hewes.  18  La.  Ann.,  666 ;  Atchison  v.  City  of 
Owensboro,  71  S.  W.  Bep.,  869.) 

We  are  also  of  opinion  that  the  attorney  would  be  entitled  to  a  pro 
rata  share  in  the  commissions  due  on  judgments  collected  by  the  city 
in  suits  which  had  been  brought  by  him,  but  were  not  decided  at  the 
time  he  went  out  of  office.  This  is  a  question  of  some  difficulty,  and 
there  is  much  force  in  the  contention  that  the  right  of  the  attorney  for 
commissions  in  all  suits  undisposed  of  at  the  time  his  term  of  office  ex- 
pired passed  to  his  successor,  but  in  the  absence  of  a  statutory  rule  on 
the  subject  we  think  it  more  equitable  to  hold  that  such  retiring  officer 
•would  be  entitled  to  receive  such  proportion  of  the  commissions  as  the 
services  rendered  by  him  would  bear  to  the  entire  services  performed 
by  himself  and  his  successor.  (City  of  El  Paso  v.  Ash  ford,  3  Texas 
Civ.  App.,  378.)  The  trial  court  took  this  view  of  law,  and  we  think 
his  ruling  should  be  sustained.  If  the  city  deems  it  necessary  for  its 
protection,  it  can  make  the  succeeding  officer  who  obtained  the  judgments 
on  which  the  commissions  are  claimed  a  party  in  order  that  the  judg- 
ment rendered  in  this  case  will  conclude  him. 

The  warrant  for  $1,675  issued  to  John  S.  Stewart  was  not  shown  to 
have  been  issued  as  a  part  of  the  compromise  settlement  made  between 
defendant  and  the  officers  of  the  city,  but,  on  the  contrary,  it  was  ad- 
mitted that  the  amount  for  which  it  was  issued  was  due  John  S.  Stew- 
art by  the  city  of  Houston  at  the  time  of  its  issuance.  The  warrant  is 
regular  upon  its  face,  except  that  it  purports  to  be  signed  by  the  as- 
sistant auditor  instead  of  the  auditor  of  the  city.  It  is  not  shown  what 
the  powers  of  the  assistant  auditor  were,  but  no  question  is  made  as  to 
the  fact  that  there  was  such  an  officer.  Upon  this  state  of  facts  we 
must  presume  that  the  assistant  auditor  was  authorized  to  act  in  «the 
premises,  arid  the  warrant  must  be  held  valid.  The  fact  that  the  signa- 
ture of  the  assistant  auditor  appears  across  the  face  of  the  warrant,  in- 
stead of  at  the  bottom,  does  not  affect  the  question.  This  is  well  set- 
tled. 

It  was  clearly  competent  for  the  plaintiff  to  show  by  the  city  assessor 
that  the  rolls  offered  in  evidence  were  the  assessment  rolls  of  the  city, 
prepared  and  kept  in  the  assessor's  office,  and  it  was  not  necessary,  in 
order  to  render  this  testimony  identifying  said  rolls  admissible  in  evi- 
dence, to  show  that  they  had  been  prepared  in  accordance  with  the  re- 
quirements of  the  city  ordinance.  Any  objection  to  the  manner  in 
which  the  rolls  have  been  prepared  should  have  been  made  to  their  in- 
troduction in  evidence,  and  not  to  the  testimony  of  the  assessor  identi- 
fying them  as  the  records  of  his  office. 

Appellant's  several  assignments  of  error  complaining  of  the  ruling 
of  the  trial  court  in  sustaining  objections  to  this  testimony  must  be 
sustained.  For  the  purpose  of  proving  the  passage  and  publication  of 
certain  ordinances  of  the  city  of  Houston  pleaded  by  plaintiff  it  offered 
in  evidence  two  printed  pamphlets.  Upon  the  cover  of  one  of  these 
pamphlets  the  following  endorsement  is  printed :  "The  City  Charter  of 
the  City  of  Houston,  together  with  the  Revised  Code  of  Ordinances 
Prepared  by  Direction  of  the  City  Council,  and  Adopted  by  Resolution 
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on  the  27th  day  of  December,  1886.''  Upon  the  cover  of  the  other 
pamphlet  this  endorsement  is  printed :  "Eevised  Code  of  Ordinances  of 
the  City  of  Houston,  Harris  County,  Texas,  Compiled  and  Published 
by  Order  of  the  City  Council  in  Compliance  with  Section  34,  or  the 
City  Charter  Adopted  by  the  City  Council  by  Ordinance  Adopted  No- 
vember 11,  1897."  The  objection  of  the  defendant  to  the  introduction 
of  the  ordinances  appearing  in  these  pamphlets  on  the  ground  that  such 
pamphlets  did  not  purport  to  have  been  published  by  authority  of  the 
city  council  was  sustained.  The  trial  court  erred  in  this  ruling.  The 
precise  question  was  before  this  court  in  the  case  of  Railway  Co.  v. 
Washington  (63  S.  W.  Rep.,  538),  and  we  held  that  the  pamphlets  did 
purport  to  have  been  published  by  authority  of  the  city  council,  and 
were  admissible  as  prima  facie  evidence  of  the  passage  and  publication 
of  the  ordinances  therein  contained.  The  opinion  above  mentioned 
is  referred  to  for  a  more  extended  statement  of  our  views  upon  the 
question. 

Under  the  provision  of  the  city  charter  making  the  tax  rolls  or  a  cer- 
tified statement  from  said  rolls  signed  by  the  city  assessor  prima  facie 
evidence  ''that  the  tax  on  the  property  is  due,  and  that  the  facts  stated 
therein  are  true,  and  that  all  prerequisites  required  by  law  pertaining 
to  the  levying  and  assessing  of  the  tax  on  pr6perty  on  which  the  suit  is 
brought  for  the  taxes  due  have  been  complied  with,"  the  city  was  not 
required  to  do  more  than  introduce  the  tax  rolls;  and  unless  the  lefend- 
ant  could  then  show  that  said  rolls  were  illegally  prepared,  or  should 
show  that  the  prerequisites  of  the  levy  and  assessment  of  the  taxes  had 
not  been  complied  with,  plaintiff's  case  would  be  made  out  for  the  taxes 
shown  to  be  due  by  said  rolls. 

The  trial  court  has  authority  under  the  statute  to  apportion  the  costs 
in  any  case  if  good  cause  for  not  following  the  ordinary  rule  exists,  but 
the  reason  for  so  adjudging  cost  must  be  stated  in  the  record.  (Rev. 
Stats.,  art.  1438.) 

We  believe  this  disposes  of  all  the  material  questions  presented  by 
the  record,  and  those  assignments  which  present  questions  not  passed 
upon  are  overruled  because,  in  our  opinion,  the  questions  therein  pre- 
sented are  not  material  to  any  issue  in  the  case. 

For  the  errors  before  indicated,  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Charles  F.  A.  Hummel  et  al,  v.  Nathalie  del  Greco. 

Decided  November  S,  1905. 

1. — Jnrisdiotion — ^Distrlct  Court — ^Bond  to  Legatee. 

The  District  Court  has  jurisdiction  of  a  suit  on  a  bond  given  to  a  legatee 
under  a  will  to  secure  payment  of  a  legacy  of  $2,000  and  thereby  avoid  the 
necessity  of  an  administration  with  the  will  annexed. 

2. — Bond — Secnring  Legatee — ^Liability. 

A  bond  given  by  an  heir  to  secure  a  legatee  in  the  payment  of  a  legacy 
in  the  event  a  will  is  probated,  fastens  upon  the  obligors  an  absolute  liability 
upon  the  happening  of  such  event. 
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8. — Same — ^Effect  of  Appeal. 

That  an  appeal  waa  pending  from  the  order  probating  the  will  when  the 
bond  was  executed,  did  not  anect  the  liability  of  the  obligors,  the  appeal 
finally  resulting  in  affirmance  of  the  judgment  probating  the  will. 

4. — Same — Common  Law  Obligation — Publio  Policy. 

If  the  bond  was  not  good  as  a  statutory  bond,  yet,  as  it  had  been  voluntarily 
executed  and  had  served  the  purpose  of  the  principal  and  defeated  the  legatee's 
right  to  have  the  estate  administered  and  the  legacy  paid  in  due  course  thereof, 
it  was  valid  and  binding  as  a  common  law  oMigation  and  the  obligors  could 
not  urge  that  it  contravened  any  principle  of  public  policy. 

5. — Same — Legatee— Creditor  of  Estate. 

A  legatee,  it  seems,  is  a  "creditor"  of  a  solvent  estate  when  the  will  has 
been  established  and  comes  within  the  spirit  of  the  statute  providing  that 
those  interested  in  an  estate  who  do  not  desire  an  administration  thereon  may, 
when  administration  is  applied  for  by  a  creditor,  defeat  the  application  by 
giving  a  bond  securing  the  creditor's  debt.    Rev.  Stata.,  art.  1896. 

6. — Same — ^Amount  of  Kecovery. 

Upon  the  establishment  of  the  will  the  obligee  in  the  bond  was  entitled 
to  recover  the  amount  of  the  legacy,  regardless  of  any  indebtedness  against 
the  testator's  estate. 

7. — Same — Plea — ^Indebtedneis  of  Estate. 

In  any  event  a  plea  alleging  that  the  estate  was  indebted  to  creditors  men- 
tioned was  bad  where  it  failed  to  show  that  the  assets  of  the  estate  were  in- 
sufficient to  pay  the  debts  and  the  legacy. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
Edward  Dwyer. 

Bryan  Callaghan,  for  appellants. 

Ball  &  Ingram,  i(y[  appellee. — 1.  The  bond  being  voluntarily  offered 
by  the  makers  and  accepted  by  the  legatee  as  security  for  her  legacy,  and 
relied  upon  by  her,  and  refraining  from  any  further  prosecuting  the  ad- 
ministration, was  good  as  a  common-law  bond.  Jones  v.  Hayes,  27 
Texas,  1 ;  Bank  v.  Lester,  73  Texas,  542 ;  Jacobs  v.  Daughertv,  78  Texas, 
682;.  Hines  v.  Norris,  81  Texas,  791 ;  State  v.  Hoen,  7  S.  W'.  Rep.,  116 ; 
Edmiston  v.  Concho  Co.,  51  S.  W.  Rep.,  ,353;  Goodwin  v.  Bunzl,  102 
N.  Y.,  225 ;  Pingry  on  Surety  and  Guaranty,  sec.  309 ;  5  Cyc,  pp.  748, 
749. 

2.  The  bond  is  in  compliance  with  article  1896,  Revised  Statutes  of 
Texas,  and,  as  no  administration  was  in  fact  pending,  it  was  proper  to 
offer  such  a  bond,  and  it  is  a  good  statutory  bond.  Headly  v.  Good,  24 
Texas,  232 ;  Thomas  v.  Bumie  Bros.,  66  Texas,  235 ;  Cole's  Will,  52 
Wis.,  591;  Laferty  v.  Bank,  76  Mich.,  85;  Jenkins  v.  Wood,  2  N.  E. 
Rep.,  780;  Collins  v.  Collins,  5  N.  E.  Rep.,  632;  Schoulers'  Ex.  and 
Adm^n,  sec.  138;  Croswell's  Ex.  and  Adm'n,  sec.  85;  The  Am.  Law. 
Adm'n  (Woemer),  sees.  202,  260;  11  Am.  &  Eng.  Ency.  Law  (2d  ed.), 
p.  867. 

NEILL,  Associate  Justice. — On  the  28th  of  September,  1904,  the 
appellee,  Nathalie  del  Greco,  filed  this  suit  against  the  appellants. 
Charles  F.  A.  Hummel,  Ed  Tewes  and  Otto  Wahrmund,  to  recover  of 
the  first  named  appellant  as  principal^  and  the  other  two  as  sureties^ 
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$2,000,  with  interest  thereon  from  the  24th  day  of  June,  1901,  at  the 
rate  of  six  percent  per  annum,  on  the  following  instrument  or  writing, 
to  wit : 

"No.  3495.  The  State  of  Texas,  County  of  Bexar.  In  the  matter  of 
the  Estate  of  Chas.  Hummel,  deceased. 
"Know  all  men  by  these  presents,  that  I,  Chas.  F.  A.  Hummel,  of 
Bexar  County,  Texas,  as  principal,  and  Ed  Tewes  and  Otto  Wahrmund 
as  sureties,  also  of  said  State  and  county,  are  firmly  bound  to  Robert 
B.  Green,  county  judge  of  Bexar  County,  Texas,  and  to  his  successors 
in  office,  in  the  sum  of  five  thousand  dollars,  conditioned:  That  the 
said  Chas.  P.  A.  Hummel,  or  his  legal  representative,  will  pay  Nathalie 
del  Greco,  of  the  city  of  Nancy,  Republic  of  Prance,  a  certain  debt 
claimed  to  be  due  her  by  the  estate  of  Charles  Hummel,  deceased,  for 
the  sum  of  two  thousand  dollars,  a&  a  legatee  of  Charles  Hummel,  de- 
ceased, under  and  by  virtue  of  a  certain  legacy  in  the  aforesaid  sum  be- 
queathed her  in  a  purported  last  will  and  testament  of  the  said  Charles 
Hummel,  deceased,  dated  April  13,  1888,  upon  the  establishment  there- 
of in  any  court  having  jurisdiction. 

"Witness  our  hands,  this  15th.  day  of  March,  A.  D.  1904. 

"Chas.  P.  A.  Hummel, 
(Signed)     "Ed  Tewes, 

"Otto  Wahrmund." 

The  appellants  answered  (1)  by  a  plea  to  the  jurisdiction  of  the 
District  Court,  claiming  that  the  County  Court  of  Bexar  County,  sit- 
ting in  matters  probate,  has  alone  original  jurisdiction  to  try  the  mat- 
ter in  controversy,  basing  such  claim  upon  the  proceedings  in  probate 
set  out  in  our  conclusions  of  fact;  (2)  by  the  following  special  excep- 
tions: (a)  "For  further  special  exception  these  defendants  say  that 
there  was  no  consideration  moving  between  plaintiff  and  these  defend- 
ants to  maintain  the  execution  of  the  bond  made  the  cause  of  action  in 
this  suit,  for  this,  that  the  said  bond  was  executed  under  article  1896 
of  the  Probate  Act,  which  authorizes  those  parties  interested  in  an  es- 
tate to  prevent  an  administration  on  the  application  of  a  creditor,  by 
giving  bond  to  secure  said  creditor  or  creditors.  A  legatee  is  not  a 
creditor  within  the  meaning  of  the  statute.  A  legatee  is  a  person  inter- 
ested in  the  estate;"  (b)  for  further  exception  defendants  say  that  plain- 
tiff ought  not  to  recover  from  defendants,  because  they  say  that  the 
estate  of  Charles  Hummel,  deceased,  is  heavily  indebted  to  divers  cred- 
itors, as  follows  (here  the  names  of  alleged  creditors,  and  amounts  due 
them,  are  set  out) ;  (c)  further  excepting,  defendants  say  that  plaintiff 
ought  not  to  recover  from  defendants,  because  they  say  that  said  plain- 
tiff has  not  obtained  the  assent  of  the  administrator  or  executor  to  the 
legacy  claimed  by  the  said  plaintiff,  as  aforesaid,  and  that  said  legacy 
claimed  by  plaintiff  herein  is  not  payable  in  preference  to  the  debts  of 
the  estate  of  Charles  Hummel,  deceased,  but  is  subject  and  subordinate 
thereto,  and  of  this  they  pray  judgment;  and  (3)  a  general  denial. 

The  cause  was  tried  without  a  jury,  the  plea  to  the  jurisdiction  and 
special  exceptions  overruled,  and  judgment  rendered  in  favor  of  the 
appellee  for  the  amount  sued  for. 
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Conclusions  of  fact. — As  there  is  no  assignment  predicated  upon  the 
conclusions  of  fact  found  by  the  trial  judge,  and  they  are  supported  by 
the  evidence,  we  will  adopt  them  as  our  own.     They  are  as  follows: 

"1.  On  the  2d  day  of  February,  1903,  Chas.  P.  A.  Hummel  filed  his 
petition  in  the  Probate  Court  of  Bexar  County,  Texas,  alleging  the 
assets  of  the  estate  of  Chas.  Hummel,  deceased,  at  $14,000,  and  debts 
at  $6,000,  and  asking  that  letters  of  administration  be  granted  to  him 
upon  the  estate  of  Chas.  Hummel,  deceased,  and  alleging  that  Chas. 
Hummel,  deceased,  died  intestate.  The  cause  in  the  Probate  Court 
being  number  3195,  on  February  14,  1903,  Nathalie  del  Greco  filed  her 
petition  for  intervention  in  the  said  cause  number  3495  in  the  Probate 
Court  of  Bexar  County,  Texas,  alleging  that  Chas.  Hummel,  deceased, 
died  testate  as  to  a  part  of  his  property,  and  asking  for  the  probate  of 
the  will  of  Chas.  Hummel,  deceased,  and  joined  the  petitioner,  Chas. 
P.  A.  Hummel,  in  his  petition,  and  asked  that  he  be  appointed  admin- 
istrator with  will  annexed.  On  the  13th  day  of  May,  1903,  after  due 
notice,  as  required  by  law,  the  said  cause  number  3495  was  tried  in  the 
Probate  Court  of  Bexar  County,  Texas,  and  the  will  of  Chas.  Hummel, 
deceased,  was  probated,  and  Chas.  F.  A.  Hummel  was  appointed  admin- 
istrator with  will  annexed,  and  it  was  ordered  that  letters  of  adminis- 
tration with  will  annexed  be  granted  to  him  upon  his  executing  a  bond 
in  the  sura  of  $36,000,  and  appraisers  were  appointed.  Chas.  F.  A. 
Hummel,  within  the  time  required  by  law,  appealed  from  the  judgment 
of  the  Probate  Court  probating  the  will  of  Chas.  Hummel,  deceased,  to 
the  District  Court  of  the  Thirty-seventh  Judicial  District  of  Bexar 
County,  Texas,  but  did  not  appeal  from  the  order  of  the  court  appoint- 
ing him  as  administrator.  On  the  27th  day  of  February,  1904,  upon  a 
trial  in  the  District  Court  of  the  Thirty-seventh  Judicial  District,  in 
cause  number  14,728,  the  will  of  Chas.  Hummel,  deceased,  was  again 
probated,  and  the  decree  probating  the  same  was  duly  entered  in  the 
minutes  of  the  District  Court  of  the  Thirty-seventh  Judicial  District  of 
Bexar  County,  Texas,  to  which  judgment  in  probating  the  will  Chas. 
P.  A.  Hummel  excepted  and  gave  notice  of  appeal  to  the  Court  of  Civil 
Appeals  of  the  Fourth  Supreme  Judicial  District,  and  within  the  time 
required  by  law  perfected  his  appeal  by  filing  an  appeal  bond,  as  re- 
quired by  law,  and  that  afterwards,  to  wit,  on  the  25th  day  of  Juno, 
1904,  the  Court  of  Civil  Appeals  of  the  Fourth  Supreme  Judicial  Dis- 
trict affirmed  the  judgment  of  the  District  Court  probating  said  will, 
affirming  the  same  upon  certificate  because  of  the  failure  to  file  tran- 
script in  time,  and  no  appeal  was  taken  therefrom ;  and  on  the  1 2th  day 
of  July,  1904,  the  mandate  from  the  said  Court  of  Civil  Appeals  was 
filed  in  the  clerk's  office  of  the  District  Court  of  the  Thirty-seventh 
Judicial  District,  and  afterwards,  on  the  13th  day  of  July,  1904,  a  cer- 
tified copy  of  said  mandate  and  of  the  judgment  of  the  District  Court 
probating  said  will  was  filed  in  cause  number  3495,  styled  In  re  Estate 
of  Chas.  Hummel,  deceased,  in  the  'Probate  Court  of  Bexar  County, 
Texas. 

"2.  That  the  will  of  Chas.  Hummel,  deceased,  was  duly  probated  by 
a  court  having  final  jurisdiction  of  the  same,  a  true  copy  of  which,  and 
the  probate  of  the  same,  is  set  out  in  the  decree  attached  to  plaintiff's 
Vol.  XL.  Civil— 33. 
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original  petition,  and  marked  'Exhibit  B/  which  is  hereby  referred  to 
and  made  a  part  of  these  conclusions  of  fact. 

"3.  That  on  the  30th  day  of  December,  1903,  Nathalie  del  Greco, 
plaintiff  in  this  case,  filed  her  application  in  the  Probate  Court  of  Bexar 
County,  Texas,  praying  that  letters  of  administration  with  will  annexed 
be  granted  to  some  suitable  person,  and  stating  that  she  was  a  legatee 
under  the  will  of  Chas.  Hummel,  deceased,  in  which  he  had  left  her 
$2,000,  and  also  stating  that  Chas.  P.  A.  Hummel,  who  had  been  pre- 
viously appointed  administrator  with  will  annexed,  had  failed  and  re- 
fused to  qualify,  and  that  the  estate  was  without  an  administrator. 

"That  afterwards,  and  on  the  15th  day  of  March,  1904,  Nathalie  del 
Greco  filed  a  supplemental  petition  showing  to  the  court  that  the  will 
had  been  duly  probated  on  the  27th  day  of  February,  1904,  and  a  certi- 
fied copy  ordered  filed  in  the  Probate  Court,  and  renewing  her  petition 
for  administration,  and  that  afterwards,  to  wit,  on  the  29th  day  of 
March,  1904,  the  said  application,  after  notice  being  duly  given  as  re- 
quired by  law,  was  heard  by  the  court,  the  said  Chas.  F.  A.  Hummel 
appearing  in  said  cause  and  filing  his  motion  to  dismiss  the  said  appli- 
cation for  administration,  and  at  the  same  time  tendered  a  bond  for 
the  purpose  of  defeating  administration,  which  petition  for  administra- 
tion and  the  motion  to  dismiss  and  tender  of  the  bond  were  duly  heard 
by  the  court,  and  administration  refused,  and  the  bond  accepted  by  both 
the  court  and  the  said  Nathalie  del  Greco,  and  was  ordered  filed  and 
placed  of  record  upon  the  minutes  of  the  Probate  Court  of  Bexar  Coun- 
ty, Texas,  a  copy  of  which  said  bond  is  attached  to  plaintiflf^s  original 
petition  and  marked  'Exhibit  A,'  and  is  hereby  referred  to  and  made 
a  part  of  these  conclusions  of  fact. 

"That  said  bond  was  voluntarily  made  by  Chas.  F.  A.  Hummel  and 
his  sureties,  Ed  Tewes  and  Otto  Wahrmund,  and  was  accepted  and  re- 
ceived by  Nathalie  del  Greco  as  security  for  the  payment  of  her  legacy 
of  $2,000  and  in  lieu  of  administration  upon  the  estate  of  Chas.  Hum- 
mel, deceased,  and  has  been  relied  upon  by  her  for  the  payment  of  said 
legacy  ever  since  the  same  was  tendered  by  the  said  Chas.  F.  A.  Hum- 
mel and  his  sureties ;  that  demand  was  made  upon  Chas.  F.  A.  Hummel 
and  his  sureties  for  the  payment  of  said  legacy  of  $2,000  by  the  plain- 
tiff in  this  case  immediately  after  the  probate  of  the  will  in  the  District 
Court  of  the  Thirty-seventh  Judicial  District  was  aflSrmed  on  the  cer- 
tificate of  the  Court  of  Civil  Appeals,  and  payment  was  refused,  and 
said  legacy  has  never  been  paid. 

"4.  That  Chas.  F.  A.  Hummel,  has  never  qualified  as  administra- 
tor of  the  estate  of  Chas.  Hummel,  deceased,  nor  has  anyone  ever  been 
appointed  administrator  except  the  said  Chas.  F.  A.  Hummel,  who  has 
failed  and  refused  to  at  any  time  qualify,  and  said  estate  has  been  up 
to  the  time  of  this  trial  without  an  administrator. 

"5.  That  Chas.  F.  A.  Hummel  is  principal  on  the  bond  which  this 
suit  is  based,  and  Ed  Tewes  and  Otto  Warmund  are  sureties. 

"6.  That  Chas.  F.  A.  Hummel  is  the  sole  heir  of  Chas.  Hummel, 
deceased. 

"7.  That  the  bond  herein  sued  upon  is  based  upon  a  good  and 
valuable  consideration." 
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Conclusions  of  Law. — 1.  If  tlie  petition  in  this  case  states  a  cause  of 
action,  no  other  State  court  than  the  District  Court  has  original  juris- 
diction to  try  it,  for  the  amount  in  controversy,  exclusive  of  interest, 
exceeds  a  thousand  dollars.  The  probate  of  the  will  ipso  facto  established 
the  legacy  bequeathed  as  a  charge  upon  the  estate  of  the  testator. 
The  bond  sued  upon  was  executed  to  secure  plaintiff,  as  legatee,  in  its 
payment,  in  event  the  will  was  probated ;  thereby  fastening  upon  appel- 
lants the  absolute  liability  to  appellee  upon  the  happening  of  such  event. 
Its  purpose  was  to  defeat  the  application  of  appellee,  as  legatee,  to  have 
an  administrator  of  the  estate  of  decedent  appointed  with  the  will  an- 
nexed, and  enable  the  principal  in  the  bond,  appellant  Chas.  F.  A. 
Hummel,  to  obtain  and  hold  possession  of  its  assets  free  from  charge 
of  administration;  thus  preventing  appellee  from  exercising  her  right 
to  collect  her  legacy  through  the  medium  of  the  Probate  Court.  This 
purpose  having  been  attained  by  appellant  Hummel,  and  such  right  of 
appellee  defeated,  we  can  perceive  no  reason  why  appellants  should  not 
be  so  bound  by  the  court  as  they  bound  themselves  by  their  bond. 

2.  The  appeal  pending  when  the  bond  sued  on  was  executed  was 
from  the  order  probating  the  will.  The  execution  of  the  bond  did  not 
and  could  not  affect  the  matter  involved  in  the  appeal  of  the  action 
of  the  court  in  disposing  of  the  question  to  be  determined.  The  result 
of  the  appeal  simply  determined  the  question  of  appellants'  liability 
on  the  bond.  Had  the  appeal  resulted  in  denying  probate  of  the  will, 
there  would  have  been  no  legacy  and  no  liability.  But  as  the  judgment 
probating  the  will  was  aflSrmed,  appellee's  right  to  the  legacy  was  es- 
tablished, the  condition  which  made  appellants  liable  on  their  bond  per- 
formed, and  they  became  absolutely  liable  thereon  to  the  legatee. 

3.  Let  it  be  conceded  that  the  bond  sued  upon  was  not  a  statutory 
bond,  and  that  it  should  not  have  effected  the  purpose  for  which  it 
was  executed,  i  e.,  defeated  the  legatee's  right  to  have  the  estate  of 
decedent  administered  upon  and  her  legacy  paid  in  process  of  adminis- 
tration. It  was  nevertheless  a  common  law  bond,  and  through  it  ap- 
pellants' (Huramels)  purpose  was  accomplished  and  appellee's  right 
defeated.  The  bond  having  had  this  effect,  and  being  a  valid  and  bind- 
ing common  law  obligation,  appellants  must  be  held  to  discharge  the 
obligation  imposed  upon  themselves  by  its  terms.  Jones  v.  Hays,  27 
Texas,  1 ;  Bank  v.  Lester,  73  Texas,  543 ;  Jacobs  v.  Daugherty,  78  Texas, 
683 ;  Edmiston  v.  Concho  Co.,  21  Texas  Civ.  App.,  339,  51  S.  W.  Rep., 

i  353;  Hines  v.  Norris,  81  S.  W.  Rep.,  791;  Mariany  v.  LeMaire,  83 

I  S.  W.  Rep.,  215;  Goodwin  v.  Banzel,  102  N.  Y.,  225;  Pingry  on  Sur. 

&  Guar.,  sec.  309.    This  bond  was  not  only  voluntarily  given  by  appel- 
lants, but  they  solicited  and  requested  the  privilege  of  making  it  in 
i  order  that  appellant  Hummel  might  accomplish  his  purpose.     They 

I  can  not  complain  that  it  contravenes  any  principle  of  public  policy. 

But  we  are  not  prepared  to  hold,  in  view  of  the  facts,  that  the  bond 
is  not  such  as  is  contemplated  by  article  1896,  Revised  Statutes  of 
1895.  WTiile  a  legatee  is  not  in  the  strict  meaning  of  the  word  a 
^'creditor"  of  an  estate,  he  is  in  effect  a  creditor  of  a  solvent  estate  when 
the  will  bequeathing  the  legacy  is  established,  and  it  would  seem,,  if 
not  within  the  letter,  within  the  spirit  of  the  statute  for  those  interested 
in  an  estate,  when  an  application  for  administration  on  it  is  made, 
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who  do  not  desire  an  administration  thereupon,  to  defeat  such  adminis- 
tration by  executing  such  a  bond  as  is  provided  by  subdivision  3  of 
said  article. 

3.  The  fifth  assignment  of  error,  which  is  the  next  one  insisted 
upon,  complains  of  the  court's  sustaining  plaintiff's  special  exception  to 
defendants'  answer.  The  statement  under  the  proposition  subjoined  to 
this  assignment  does  not  indicate  what  the  exception  sustained  was, 
nor  inform  us  where  in  the  record  it  can  be  found.  A  search  through 
the  record  by  us  for  such  an  exception  has  proven  unavailing,  though 
it  appears  from  the  judgment  of  the  trial  court  that  a  special  exception 
of  plaintiff  to  defendants'  answer  was  sustained.  It  would  seem,  how- 
ever, from  the  way  the  assignment  is  treated  by  both  parties  that  the 
exception  was  directed  against  that  part  of  the  answer  referred  to  in 
our  statement  of  the  pleadings  as  special  exception  *^."  While  this  is 
by  the  pleader,  through  inadvertence,  denominated,  as  are  other  parts 
of  the  answer,  a  special  exception,  it  can  not  be  so  considered  as  such, 
unless  it  should  be  deemed  what  the  old  common  law  pleaders  called  a 
^'speaking  demurrer" — which  is  no  demurrer  at  all.  It  will,  therefore, 
be  taken  and  considered  as  though  intended  for  a  plea  in  bar  of  plain- 
tiff's action.  As  we  are  not  informed  what  the  exception  sustained  to  it 
was,  we  must  consider  any  valid  exceptions  that  may  have  been  inter- 
posed ;  and  assume,  in  favor  of  the  judgment  of  the  court,  that  it  was 
made  to  the  plea.  It  must  be  kept  in  mind  that  this  is  a  suit  to  recover 
for  the  breach  of  a  written  contract;  and,  the  execution  of  the  contract 
not  being  denied,  the  only  questions  that  could  be  raised  (assuming  the 
District  Court  had  jurisdiction)  are:  Is  the  contract  valid,  has  it  been 
breached,  and  what  is  the  extent  of  the  defendant's  liability?  The 
matters  set  up  in  the  plea  under  consideration  have  no  relation  to  the 
f^rst  two  questions, — the  first  of  which  we  have  just  determined  adversely 
to  appellants  and  the  second  not  denied— ^and  can  relate  only  to  the 
third,  i.  e.,  the  extent  of  defendants'  liability.  This  must  be  determined 
from  the  contract  itself.  It  binds  the  makers  of  the  instrument  abso- 
lutely to  pay  plaintiff  the  amount  of  the  legacy  upon  the  establishment  of 
the  will.  There  is  no  other  condition.  This  condition  being  performed, 
the  defendants  must  perform  their  contract,  regardless  of  the  amount 
of  indebtedness  against  the  estate  of  the  testator.  Besides,  if  this  were 
not  so,  the  plea  fails  to  show  that  the  assets  of  the  estate  are  insufficient 
to  pay  all  of  its  indebtedness  as  well  as  the  legacy.  Therefore  the  matters 
set  out  in  the  plea  in  question  afford  no  defense  to  plaintiffs  action. 

It  was  proper  for  the  court  to  render,  as  it  did  do,  judgment  in  favor 
of  plaintiff  against  defendants,  ordering  execution  issue  first  against 
the  principal  on  the  bond  and  next  against  the  sureties,  for  no  lien  was 
asserted  or  sought  to  be  foreclosed  by  plaintiff  on  the  property  of  the 
estate  of  decedent. 

The  judgment  is  affirmed. 

Affirmed. 
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Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  J.  T.  Luther. 

Decided  November  8,  1906. 

1. — Canse  of  Action — Iniultinff  Language — ^Kental  Suffering. 

A  carrier  is  liable  for  the  consequences  of  mental  suflfering,  humiliation, 
etc.,  caused  by  the  language  and  conduct  of  an  employe,  even  though  no  physical 
injury  results  from  such  wrongs. 

2. — Taking  of  Depositions — ^Presence  of  Interested  Parties. 

While  the  presence  and  participation  of  interested  parties  during  the  taking 
of  depositions  is  irregular,  and  perhaps  improper,  yet  under  the  decisions  of 
this  State,  in  the  absence  of  facts  showing  fraud,  or  actual  injury  to  the 
opposite  party,  it  was  not  ground  for  the  suppression  of  the  deposition. 

3. — ^Bes  Gestae. 

Remarks  or  exclamations  of  plaintiff's  child,  made  while  the  carrier's 
servant  was  uttering  the  abusive  language  complained  of,  are  admissible  as 
parts  of  the  res  gestae. 

4. — ^Evidence — ^Expressions  of  Feelings. 

Where  bodily  and  mental  feelings  are  material  to  be  proved,  the  usual 
expressions  of  such  feelings,  made  at  the  time  in  question,  are  original  evidence. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hon. 
H.  C.  Connor. 

J,  W,  Terry  and  Perhins,  Craddock  &  Wall,  for  appellant. — "Because 
the  verdict  of  the  jury  is  contrary  to  the  law  and  the  evidence,  and  is 
excessive,  in  this,  that  it  fails  to  show  that  the  sickness  and  physical 
pain  suffered  by  Mrs.  Luther,  if  she  was  sick  or  suffered  physical  pain, 
was  proximately  caused  by  the  negligence  of  the  defendant.  The  un- 
disputed testimony  showed  that  her  babe  was  about  five  weeks  old ;  that 
at  the  time  of  the  injury  complained  of  she  was  in  a  weakened  condition 
as  a  result  of  childbirth ;  that  it  was  during  the  extreme  hot  weather  in 
the  month  of  August;  that  in  order  to  get  the  train  to  Fort  Worth  she 
got  up  at  1  or  2  o'clock  in  the  morning  and  went  to  the  depot  at  Green- 
ville and  traveled  some  seventy  or  eighty  miles  before  reaching  Fort 
Worth,  and  the  evidence  leaves  it  in  doubt  as  to  whether  she  even  had 
any  breakfast  on  that  morning.  The  undisputed  evidence  further  shows 
that  she  got  to  Morgan,  Texas,  just  before  noon,  and  on  the  next  day 
drove  out  to  her  mother's,  some  three  or  four  miles  in  the  country;  that 
five  days  after  her  arrival  at  Morgan  she  came  back  to  Greenville  in 
response  to  a  telephone  message  stating  that  her  husband  was  sick ;  that 
she  remained  at  Greenville  only  a  few  days,  and  then  returned  to  Morgan 
and  spent  a  week  or  two,  during  which  time  she  was  visiting  around 
among  her  friends  and  relatives,  traveling  about  in  a  buggy;  that  she 
then  went  back  to  Greenville  and  remained  a  few  days,  when  she  again 
returned  to  Morgan  and  spent  some  days  before  coming  back  to  Green- 
ville; that  during  all  this  time  they  did  not  deem  her  condition  such  as 
to  require  the  calling  of  a  physician.  Further,  the  testimony  of  Mrs. 
Griffin  to  the  effect  that  in  the  evening  after  her  arrival  at  Morgan, 
Mrs.  Luther  was  on  the  gallery  at  her  sister's,  talking  and  laughing;  that 
at  this  time  she  showed  no  indication  of  sickness  or  nervousness,  and  that 
on  several  occasions  before  h^r  return  to  Greenville  Mrs  Grifiin  ss^w 
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her,  during  all  which  time  she  heard  no  complaint  and  saw  nothing  to 
indicate  that  Mrs.  Luther  was  sick,  is  not  denied  or  attempted  to  be 
denied  either  by  plaintiff,  his  wife,  her  mother  or  sister." 

It  is  an  unfair  advantage  for  plaintiff  and  his  counsel  to  be  present 
and  assist  the  notary  and  witness  in  the  framing  of  answers  to  written 
interrogatories  appended  to  a  commission  to  take  the  deposition  of  the 
witness.  The  party  who  is  not  afforded  an  opportunity  to  be  present  by 
counsel  is  entitled  to  have  the  benefit  of  the  answers  of  the  witness  in 
such  form  as  they  might  have  been  given  unaided  by  the  assistance  .of 
plaintiff  or  of  counsel.  Under  such  circumstances,  it  will  be  presumed 
that  the  absent  party  was  prejudiced.     Rice  v.  Ward,  93  Texas,  537. 

The  court  erred  in  overruling  and  in  not  sustaining  defendants  ob- 
jections to  that  part  of  the  answer  of  Mrs.  J.  T.  Luther  to  the  sixth 
interrogatory,  which  is  as  follows:  "The  little  girl,  May,  was  very 
much  frightened,  and  said,  ^Mamma,  let's  get  out  of  here,' "  because  the 
said  answer  was  immaterial,  irrelevant  and  hearsay. 

This  is  not  a  suit  for  damages  to  the  little  girl  by  frightening  or 
injuring  her  feelings,  and  the  evidence  was  not  material  to  any  issue, 
and  the  objections  as  stated  in  the  assignment  should  have  been  sustained. 

The  fifth  assignment  of  error  was  as  follows:  The  court  erred  in 
overruling  defendant's  motion  to  suppress  that  part  of  the  answer  to 
the  fourth  direct  interrogatory  of  the  witness,  Mrs.  Mollie  Bailey, 
which  is  as  follows.  "She  was  complaining,"  because  the  same  was 
not  responsive  to  the  interrogatory,  and  because  the  same  was  hearsay 
and  self-serving. 

The  fourth  direct  interrogatory  was  as  follows :  "If  you  have  answered 
that  you  were  with  or  saw  Mrs.  Luther  at  the  time  inquired  about,  then 
state,  if  you  know,  what  was  her  condition  as  to  health  and  strength. 
Was  she  sick  or  well,  and  if  you  say  she  was  sick,  then  state  her  condition, 
symptoms,  appearance,  how  she  was  affected,  if  in  any  way,  and  whether 
or  not  she  suffered  with  any  ailment  or  ailments;  if  so,  what  was  the 
nature  of  the  same;  how  and  in  what  way  did  she  suffer,  if  at  all,  and 
in  what  way;  what  was  her  appearance  as  to  health  and  strength? 
State  fully  and  in  detail." 

The  answer  of  the  witness  was:  "She  seemed  to  be  weak  and 
nervous.  She  was  complaining.  Can't  say  as  to  her  symptoms,  as  I 
was  not  with  her  enough  to  say."  Crosson  v.  Dwyer,  9  Texas  Civ.  App., 
489,  30  S.  W.  Rep.,  929;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ross,  11  Texas 
Civ.  App.,  201,  32  S.  W.  Rep.,  730;  Missouri,  K,  &  T.  Ry.  Co.  v.  John- 
son, 95  Texas,  409. 

The  proposition  under  the  sixth  assignment  of  error  was:  Mere  com- 
plaints made  by  a  party  as  to  his  or  her  condition  which  are  not  ex- 
clamations, accompanied  by  and  indicative  of  present  pain,  are  not  res 
gestae,  but  merely  hearsay,  and  inadmissible.  Gulf,  C.  &  S.  P.  Ry.  Co. 
v.  Ross,  11  Texas  Civ.  App.,  201,  32  S.  W.  Rep.,  730;  Missouri,  K.  & 
T.  V.  Johnson,  95  Texas,  409. 

The  seventh  assignment  of  error  was  as  follows :  The  court  erred  in 
overruling  and  in  not  sustaining  defendant's  objections,  and  in  per- 
mitting plaintiff  to  answer  the  following  questions  asked  him  by  his 
attorney,  viz:  "Before  she  got  to  Morgan,  did  she  complain  of  suffer- 
ing?"    "What  did  she  complain   of?"  which  said  question  plaintiff 
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answered  as  follows :  "After  leaving  Port  Worth,  she  complained  mostly 
of  her  back/'  because  the  said  answers  were  hearsay,  self-serving,  and 
not  part  of  the  res  gestae. 

Evans  &  Elder,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellee  to 
recover  damages  for  an  alleged  insult  to  his  wife,  made  by  a  negro  woman 
while  in  appellant's  employ  as  a  waitress  in  attendance  on  the  ladies' 
waiting  room  in  the  passenger.station  of  appellant  at  Fort  Worth,  Texas, 
and  for  alleged  nervous  prostration  of  appellee's  wife  caused  by  such 
insult. 

The  appellant  answered  by  a  general  denial  and  specially  that  the 
negro  woman  was  provoked  to  say  what  she  did  by  opprobrious  epithets 
addressed  to  her  by  appellee's  wife. 

The  trial  of  the  cause  resulted  in  a  verdict  and  judgment  against  the 
appellant  for  $2,600. 

Conclusion  of  Fact, — It  is  undisputed  that  appellant  owns  and  oper- 
ates a  line  of  railroad  extending  through  Hunt  County  to  Fort  Worth,  • 
Texas,  and  another  line  of  road  extending  from  Fort  Worth  to  Morgan, 
Bosque  County,  Texas;  that  it  is  and  was  in  August,  1903,  a  common 
carrier  of  passengers  using  said  lines  of  railway  for  such  purpose;  that 
during  the  month  of  August  of  the  year  aforesaid  appellant,  in  con- 
nection with  other  common  carriers  of  passengers,  was  in  possession, 
control  and  use  of  a  depot  building  on  its  roads  in  Fort  Worth,  Texas, 
for  the  use  and  accommodation  of  its  passengers,  in  which  there  was  a 
waiting  room  set  aside  for  the  reception  of  its  lady  passengers  and 
children;  that  this  room  was  then  entrusted  by  appellant  to  a  negro 
woman  in  its  employ,  the  duties  of  whose  employment  were  to  keep  the 
room  clean  and  in  good  order  for  its  passengers,  attend  their  wants  and 
minister  to  their  comfort  while  awaiting  passage  on  its  trains. 

That  in  the  latter  part  of  June,  1903,  the  plaintiff  with  his  wife  and 
four  small  children,  having  become  passengers  over  appellant's  said  lines 
of  road  from  a  station  in  Hunt  County  to  Morgan,  Texas  (the  latter 
station  being  their  destination),  arrived  at  its  depot  in  Fort  Worth 
about  seven  o'clock  in  the  morning  for  the  purpose  of  taking  one  of  its 
trains,  which  was  due  at  7:50  o'clock  that  morning.  That  plaintiff, 
being  informed  that  the  train  was  late,  left  his  wife  and  children  in 
the  waiting  room  for  women  and  children  which  was  in  charge  of  the 
negro  woman  in  appellant's  employ  charged  with  the  duties  aforesaid, 
and  went  out  into  the  city  to  attend  to  some  matters  of  business. 

The  evidence  is  reasonably  sufficient  to  prove  that  during  plaintiff's 
absence  from  the  depot  the  negro  woman  while  in  the  discharge  of  her 
duties  became  very  angry  about  one  of  the  plaintiff's  little  children 
accidently  spilling  from  a  cup  some  water  on  the  floor,  and  when  in- 
formed by  the  child's  mother,  plaintiff's  wife,  the  spilling  of  the  water 
by  the  child  was  unintentional,  because  the  child  did  not  know  the  water 
was  in  the  cup,  the  negro  woman  turned  upon  Mrs.  Luther,  and  what 
was  said  and  done  had  best  be  told  in  her  own  language.  *^When  I  told 
the  negro  woman  that  the  child  didn't  know  the  water  was  in  the  cup. 
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she  turned  on  me  with  an  angry  look  and  said,  The  child  did  know  the 
water  Vas  in  the  cup/  and  I  told  her  that  the  child  did  not  know  that 
the  water  was  in  the  cup.  Then  she  said  to  me,  'if  you  say  the  child 
did  not  know  that  the  water  was  in  the  cup  you  are  a  liar.'  I  then 
said  to  her,  *I  have  not  been  accustomed  to  be  treated  this  way  by 
colored  people.'  She  then  replied,  *I  am  used  to  your  kind,  I  meet  up 
with  them  every  day.'  During  the  conversation  she  was  standing  right 
over  me,  shaking  her  finger  right  in  my  face,  and  looking  vicious  and 
angry.  She  stood  over  me  about  five  minutes,  and  said  many  things  to 
me  that  I  can  not  remember  as  I  was  very  much  frightened  at  the 
time." 

The  negro  woman  testified  differently  as  to  what  occurred,  but  as  the 
testimony  of  Mrs  Luther  is  corroborated  by  other  circumstances  and  as 
the  jury  from  its  verdict,  evidently  believed  her  narration  of  the  occur- 
rence, we  find  it  is  true ;  that  Mrs.  Luther,  in  consequence  of  the  abuse 
and  ill  treatment  by  the  negro,  was  greatly  frightened,  humiliated,  wor- 
ried and  distressed,  causing  her  nervous  prostration,  physical  pain  and 
mental  anguish  to  plaintiff's  damage  in  the  amount  found  by  the  ver- 
dict 

Conclusions  of  Law. — The  first  assignment  of  error  complains  of  the 
court's  overruling  defendant's  amended  motion  for  a  new  trial  upon  the 
ground  that  the  verdict  is  contrary  to  the  law  and  evidence  and  is  ex- 
cessive in  that  it  fails  to  show  that  thp  sickness  and  physical  pain 
suffered  by  Mrs.  Luther  was  proximately  caused  by  the  negligence  of 
defendant. 

The  outrageous  conduct  and  language  of  the  negro  woman,  whether 
denominated  negligence  or  not,  were,  because  done  by  her  while  in  the 
discharge  of  the  duties  of  her  employment,  acts  for  which  the  appellant 
as  a  common  carrier  of  passengers  is  responsible  and  liable  to  plaintiff 
for  all  the  damages  proximately  flowing  therefrom. 

That  plaintiff's  wife  suffered  insult  and  indignity  at  the  hands  of 
appellant's  servant,  and  was  treated  disrespectfully  and  indecorously 
by  her  under  such  circumstances  as  to  occasion  mental  suffering,  humilia- 
tion, wounded  pride  and  disgrace  there  can  be  little  doubt.  At  least 
the  jury  might  have  so  found  from  the  evidence  before  them.  And  if  it 
should  be  conceded  that  she  suffered  no  physical  injury  or  sickness  in 
consequence,  still  the  appellant  would  be  liable  for  the  consequence  of 
such  wrongs  done  to  a  passenger. 

In  considering  the  duties  of  carriers  to  their  passengers,  Hutchinson 
on  Carriers,  sections  595,  596,  states  the  rule  as  follows:  "The  pas- 
senger is  entitled,  not  only  to  every  protection  which  can  be  used  by  the 
carrier  for  his  personal  safety,  but  also  to  respectful  treatment  from 
him  and  his  servants.  From  the  moment  the  relation  commences,  as 
has  been  seen,  the  passenger  is  in  a  great  measure,  under  the  protection 
of  the  carrier,  even  from  the  violent  conduct  of  other  passengers,  or  of 
strangers.  .  .  .  The  carrier's  obligation  is  to  carry  the  passenger 
safely  and  properly,  and  to  treat  him  respectfully;  and,  if  he  entrusts 
the  performance  of  this  duty  to  his  servants,  the  law  holds  him  re- 
sponsible for  the  manner  in  which  they  execute  the  trust.  The  law  seems 
to  be  now  well  settled  that  the  carrier  is  obliged  to  protect  his  passenger 
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from  violence  and  insult  from  whatsoever  source  arising.  He  is  not  re- 
garded as  an  insurer  of  his  passengers'  safety  against  every  possible 
source  of  danger,  but  he  is  bound  to  use  all  such  reasonable  precaution 
as  human  judgment  and  foresight  are  capable  of  to  make  his  passen- 
gers' journey  safe  and  comfortable.  He  must  not  only  protect  his  pas- 
sengers against  the  violence  and  insults  of  strangers^  and  co-passengers, 
but,  a  fortiori,  against  the  violence  and  insults  of  his  own  servants. 
If  his  duty  to  the  passenger  is  not  performed,  if  this  protection  is  not 
furnished,  but,  on  the  contrary,  the  passenger  is  assaulted  and  insulted 
through  the  negligence  or  the  willful  misconduct  of  the  carrier's  servant, 
the  carrier  is  necessarily  responsible.  And  it  seems  to  us  it  would  be  a 
cause  of  profound  regret  if  the  law  were  otherwise.  The  carrier  selects 
his  own  servants,  and  can  discharge  them  when  he  pleases,  and  it  is  but 
reasonable  that  he  should  be  responsible  for  the  manner  in  which  they 
execute  their  trust." 

Thompson  on  Negligence,  section  3186,  after  stating  the  above  rule, 
adds:  **The  carrier  is  liable  absolutely,  as  an  insurer,  for  the  protection 
of  the  passengers  against  assaults  and  insults  of  his  own  servants, 
because  he  contracts  to  carry  the  passenger  safely  and  give  him  decent 
treatment  en  route.  Hence,  an  unlawful  assault  or  insult  to  a  passenger 
by  his  servant  is  a  violation  of  his  contract  by  the  very  person  whom  he 
has  employed  to  carry  it  out.  The  intendment  of  the  law  is  that  he 
contracts  absolutely  to  protect  his  passenger  against  the  misconduct  of 
his  own  servants  whom  he  employs  to  execute  the  contract  of  carriage. 
The  duty  of  the  carrier  to  protect  the  passenger  during  the  transit  from 
the  assaults  of  his  own  servants  being  a  duty  of  an  absolute  nature,  the 
usual  distinctions  which  attend  the  doctrine  of  respondeat  superior  cut 
little  figure  in  the  case." 

In  Elliott  on  Railroads,  section  2579,  treating  upon  this  subject 
it  is  said:  "It  is  not  merely  a  question  of  negligence  in  such  cases, 
nor  is  it  strictly  a  question  depending  upon  the  scope  of  the  servants' 
particular  employment.  It  is  a  question  of  the  absolute  duty  of  a  rail- 
road company  to  its  passengers  as  long  as  the  relation  subsists  and  a 
breach  of  that  duty  on  its  part  whether  caused  by  the  willful  act  of  an 
employe  or  not.  A  carrier  is  bound  to  discharge  the  implied  duty, 
arising  out  of  its  contract  and  imposed  by  law,  that  its  passengers  shall 
be  protected  from  injury  by  its  servants  and  shall  not  be  willfully  in- 
sulted and  harmed  by  them,  and  if  it  commits  the  discharge  of  this  duty 
to  an  employe  it  may  well  be  held  to  do  so  at  its  peril,  notwithstanding 
the  exercise  of  care  on  its  part  in  selecting  the  servants.  Either  the 
company  or  the  passenger  must  take  the  risk  of  the  infirmities  of  temper, 
maliciousness  and  misconduct  of  the  employes  whom  the  company  has 
placed  upon  the  train  and  to  whom  it  has  committed  the  discharge  of  its 
duty  to  protect  and  look  after  the  safety  of  its  passengers.  A  passenger 
has  no  control  over  them,  and  the  company  alone  has  the  power  to  select 
and  remove  them.  It  is,  therefore,  but  just  to  make  the  company, 
rather  than  the  passengers,  take  this  risk,  and  to  hold  it  responsible. 
This  leads  to  the  conclusion  that  a  railroad  company  is  liable  for  an  in- 
jury willfully  inflicted  upon  a  passenger  by  an  employe  while  en- 
gaged in  performing  a  duty  which  the  carrier  owes  to  the  passenger, 
or  in  executing  the  contract,  although  the  company  is  guilty  of  no  negli- 
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gence  in  selecting  them  and  such  act  was  not  strictly  within  the  scope 
of  their  employment  or  line  of  their  duty  in  the  sense  that  it  was  done 
for  the  carrier  or  arose  out  of  the  performance  of  their  particular 
duty."  See,  also,  Knoxville  Traction  Co.  v.  Lane,  53  S.  W.  Rep., 
558. 

This  rule  is  strictly  observed  in  this  State.  In  Dillingham  v.  Hussell, 
73  Texas,  51,  it  is  said:  "The  rule,"  referring  to  the  principle  that 
the  master  is  not  ordinarily  liable  for  an  injury  resulting  from  the 
willful  and  malicious  acts  of  his  agent  not  done  in  the  course  of  his 
employment,  ^Tiowever,  can  not  be  applied  in  a  case  in  which  the  master 
by  contract,  express  or  implied,  is  under  obligation  to  protect  the  injured 
person  from  the  servant^s  wrongful  act  as  well  as  his  own.  Where  a 
duty  is  thus  imposed  on  the  master,  for  whose  acts,  whether  of  omis- 
sion or  commission,  resulting  in  injury  to  the  person  entitled  to  have 
the  duty  performed,  the  master  must  be  held  as  fully  responsible  and 
liable  to  make  at  least  actual  compensation  as  though  the  act  were 
his  own  personal  act." 

"In  such  cases  if  the  servant  does  what  the  master  could  riot  suffer 
to  be  done  without  violation  of  the  particular  duty  resting  upon  him, 
or  if  the  servant  omits  to  do  that  requisite  to  the  full  discharge  of 
the  master's  incumbent  duty,  then  the  master  must  be  held  responsible 
for  the  servant's  wrongful  or  malicious  act  or  omission,  for  otherwise 
it  would  result  that  a  master  might  relieve  himself  from  obligation 
to  perform  a  duty  fixed  by  contract  or  otherwise  by  the  employment 
of  servants  to  conduct  the  business  to  which  the  duty  attaches." 

"The  master's  obligation  can  not  thus  be  avoided,  and  whether  the 
servant's  act  violative  of  the  master's  duty  be  willful  or  malicious  is 
a  matter  of  no  importance  in  determining  the  liability  and  obligation 
of  the  master  to  make  actual  compensation  to  the  injured  person." 

"It  has  been  steadily  held  to  be  the  duty  of  carriers  of  passengers 
to  protect  them,  in  so  far  as  this  can  be  done  by  the  exercise  of  a. high 
degree  of  care,  from  the  violence  and  insults  of  other  passengers  and 
strangers  and  to  protect  them  from  the  violence  and  insults  of  the  car- 
rier's own  servants,  and  the  inquiry  whether  this  duty  arises  from 
contract  or  from  the  nature  of  the  employment  becomes  unimportant, 
except  that  the  duty  goes  with  the  carrier's  contract,  however  made, 
whereby  the  relation  of  carrier  and  passenger  is  established."  See, 
also,  St.  Louis  S.  W.  By.  Co.  v.  Franklin,  44  S.  W.  Rep.,  702;  Houston 
&  T.  C.  Ry.  V.  Phillio,  69  S.  W.  Rep.,  995,  96  Texas,  18. 

The  case  of  Texas  &  Pacific  Ry.  Co.  v.  Jones,  39  S.  W.  Rep.  (Tex. 
Civ.  App.),  124,  is  one  where  the  plaintiff's  wife,  who  was  in  defendant's 
depot  for  the  purpose  of  taking  passage  on  one  of  defendant's  trains, 
was  insulted  by  the  wife  of  the  ticket  agent,  but  suffered  no  physical 
injury  in  consequence,  and  the  question  presented  whether  the  husband 
could  recover  damages  for  her  mental  suffering.  It  was  held  that  it  was 
the  duty  of  appellant's  station  agent  to  protect  her  from  insult  and 
abuse  from  all  persons  while  she  was  at  its  station  waiting  to  become 
a  passenger  on  its  train,  and  she  had  the  right  to  recover  for  a  breach 
of  such  duty  whether  she  received  physical  injuries  or  not.  Citing 
Leach  v.  Leach,  33  S.  W.  Rep.,  703. 

In  the  case  of  Houston,  E.  &  W.  T.  Ry.  Co.  v.  Perkins,  52  S.  W.  Rep., 
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124^  where  the  plaintiff  and  his  wife  were  passengers  in  a  Pullman 
sleeper  attached  to  one  of  defendant's  trains  and  at  night  the  defendant 
permitted  drunken  men  tQ  enter  the  coach  where  plaintiff  and  his  wife 
had  retired,  allowing  the  drunkards  to  remain  and  use  profane  and 
indecent  language,  which  caused  the  wife  mental  anguish  and  loss  of 
rest,  this  court  held  in  an  opinion  by  Justice  Fly  that  the  husband  was 
entitled  to  recover  damages  though  she  sustained  or  suffered  no  physical 
injuries.  See,  also,  Missouri,  K.  &  T.  Ey.  Co.  v.  Ball,  61  S.  W.  Bep., 
327. 

The  case  of  International  &  G.  N.  Ey.  v.  Henderson,  82  S.  W.  Bep., 
1065,  is  one  where  a  negro  passenger,  with  the  knowledge  of  the  con- 
ductor, was  vilified  and  made  to  dance  for  the  amusement  of  the  pas- 
sengers by  several  drunken  rowdies,  who  had  entered  the  train;  and 
though  the  evidence  failed  to  show  that  he  suffered  any  physical  in- 
juries a  verdict  against  the  railroad  company  for  $1,000  damages  on  ac- 
count of  his  humiliation,  mortification  and  fright  was  affirmed  on 
appeal.  See,  also,  Quinn  v.  Louisville  &  N.  By.  Co.,  32  S.  W.  Bep., 
742. 

We  have  quoted  the  foregoing  elementary  principles  and  cited  cases 
falling  under  them  for  the  purpose  of  demonstrating  that  the  liability 
of  a  common  carrier  for  insults  by  its  servants  causing  humiliation, 
a  sense  of  disgrace,  mental  anguish  or  fear  in  a  passenger,  is  independent 
of  physical  injury  or  bodily  harm,  and  that  such  liability  does  not  de- 
pend upon  the  negligence  of  the  master  in  employing  the  servant, 
or  the  scope  of  his  authority,  if  the  insult  is  given  while  employed  about 
his  master's  business. 

It  being  established  by  the  decisions  of  this  State  that  mental  suffer- 
ing is  an  element  of  damages  where  it  results  from  a  breach  of  the 
carrier's  contract,  though  no  physical  injury  may  have  been  sustained, 
and  as  the  evidence  in  this  case  shows  plaintiff's  wife  suffered  mental 
anguish  from  the  consequence  of  such  breach,  which  was  also  a  tort, 
it  was  for  the  jury  to  determine  the  quantum  of  damage.  In  such  a  case 
the  law  does  not  undertake  to,  nor  can  it,  exactly  measure  his  damages, 
but  it  authorizes  the  jury  to  consider  the  injured  feelings  of  the  party, 
the  indignity  endured,  the  humiliation,  wounded  pride,  mental  suffering 
and  the  like,  and  to  allow  such  sum  as  it  may  determine  is  right. 
When  this  is  done,  unless  the  verdict  is  palpably  wrong,  after  it  has 
been  approved  by  the  trial  court,  it  is  not  the  province  of  an  appellate 
tribunal  to  disturb  it. 

What  could  be  more  humiliating  to  a  frail,  delicate,  sensitive  woman, 
with  a  babe  at  her  breast  and  her  other  little  ones  around  her  than  to  be 
pounced  upon,  vilified  and  traduced  by  a  negro  servant  in  a  railway 
depot  where  her  relation  as  passenger  to  its  owner  entitles  her  to  be 
treated  with  respect  and  kindness?  Is  it  any  wonder  to  those  who 
can  contemplate  the  effect  of  such  an  outrage  that  the  poor  woman, 
for  months  afterwards,  as  she  testified,  could  not  close  her  eyes  without 
that  angry,  threatening  negro  arising  before  her  and  murdering  sleep? 

In  Gulf,  C.  &  S.  F.  By.  Co.  v.  Trott,  86  Texas,  412,  the  Supreme 
Court  says:  "That  a  physical  personal  injury  may  be  produced  through 
emotion  of  the  mind  there  can  be  no  doubt.  The  fact  that  it  is  more 
difficult  to  produce  such  an  injury  through  the  operation  of  the  mind 
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than  by  direct  physical  means  affords  no  sufficient  grounds  for  refusing 
compensation  in  an  action  at  law,  where  the  injury  is  intentionally  or 
negligently  inflicted.  It  may  be  more  difficult  to  prove  the  connection 
between  the  alleged  cause  of  injury,  but  if  it  be  proved,  and  the  injury 
be  the  proximate  result  of  the  cause,  we  can  not  say  that  a  recovery 
should  not  be  had." 

It  was  for  the  jury  to  say  from  the  evidence  whether  plaintiff's  wife, 
in  consequence  of  the  outrage  inflicted  upon  her  by  appellant's  servant, 
suffered  from  nervous  prostration  and  sickness,  and  there  being  evidence 
to  support  its  finding,  we  deemed  it  our  duty  to  make  our  conclusions 
of  fact  conform  thereto,  and  in  view  of  the  evidence  and  the  principles 
of  law  above  enunciated  to  conclude  that  the  verdict  is  not  excessive. 
This  disposes  of  the  first  and  second  assignments  of  error. 

The  third  assignment  complains  of  the  court's  overruling  defendant's 
motion  to  suppress  the  deposition  of  Mrs.  Luther,  upon  the  ground  that 
plaintiff  and  his  counsel  were  present  and  assisted  the  notary  and  witness 
in  framing  the  answers  to  written  interrogatories  appended  to  a  commis- 
sion to  take  the  deposition. 

It  appears  from  the  bill  of  exceptions  taken  by  the  defendant  to 
the  action  of  the  court  in  overruling  the  motion  that  plaintiff  and  one 
of  his  counsel  were  present  when  the  deposition  was  taken ;  that  witness 
asked  her  husband  about  some  immaterial  matters,  such  as  dates  of 
birth  of  their  children  and  dates  of  her  leaving  and  returning  home, 
which  were  called  for  in  the  interrogatories;  that  when  the  interroga- 
tories were  propounded  and  the  answers  were  given,  the  attorney,  with- 
out suggesting  any  matter  to  the  witness,  would  request  her  to  answer 
more  fully ;  that  sometimes  the  attorney,  after  the  witness  had  answ^ered, 
would  frame  the  language  in  which  it  was  reduced  to  writing  by  the  no- 
tary; but  never  without  the  notary's  being  satisfied  that  the  answer 
thus  framed  expressed  the  substance  and  meaning  of  the  answer  of  the 
witness.  It  clearly  shows  that  in  answering  the  interrogatories  as  to 
what  occurred  between  the  witness  and  the  negro  woman  in  defendant's 
depot  at  Fort  Worth,  no  suggestions  were  made  by  either  plaintiff  or 
his  attorney  and  that  her  answers  to  such  interrogatories  were  written 
out  by  the  notary  in  the  very  language  in  which  they  were  given  by 
the  witness.  It  appears  that  after  her  answers  were  reduced  to  writing 
they  were  signed  and  sworn  to  by  her  before  the  notary.  It  also  ap- 
pears from  the  record  that  the  witness  was  in  attendance  on  the  trial 
and  testified  for  plaintiff  and  was  cross-examined  by  defendant's  counsel 
on  all  the  matters,  save  the  altercation  between  the  negro  and  her  at  the 
depot. 

To  our  minds  it  appears  from  these  facts  that  every  inference  of 
fraud  in  taking  the  deposition  is  repelled  and  that  no  possible  actual 
injury  to  the  defendant  was  done  by  the  manner  the  deposition  was 
taken.  Therefore,  we  hold  in  the  language  of  the  trial  judge,  that 
''while  the  presence  and  participation  of  plaintiff's  attorney  was  irreg- 
ular and,  perhaps,  improper,  yet  under  the  decisions  in  this  State, 
it  was  not  such  as  to  require  the  suppression  of  the  deposition."  Schun- 
ior  v.  Kussell,  83  Texas,  83. 

The  fourth  assignment  complains  that  the  court  erred  in  not  sus- 
taining defendant's  objection  to  that  part  of  the  answer  of  Mrs.  Luther 
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to  the  sixth  interrogatory  which  is  as  follows:  "The  little  girl,  May, 
was  very  much  frightened  and  said  "mamma,  let's  get  out  of  here,"  be- 
cause such  part  of  the  answer  was  immaterial,  irrelevant  and  hearsay. 

In  regard  to  this,  we  will  say  that  it  appears  from  the  record  that 
a  motion  was  made  by  appellant  to  suppress  this  part  of  the  answer, 
and  that  upon  considering  the  motion  the  trial  court  entered  the  fol- 
lowing order:  "Then  came  on  to  be  heard  so  much  of  said  motion  as 
is  to  suppress  portions  of  the  answers  of  said  witness"  (referring  to 
answers  of  Mrs.  Luther)  "to  the  sixth  direct  interrogatory;  .  .  .  and  the 
same  having  been  considered,  is  sustained  as  to  the  following  portions 
of  said  interrogatory,  ...  viz:  "The  little  girl,  May,  was  very 
much  frightened  and  said  to  me,  'mamma,  let's  get  out  of  here.' "  It 
seems  to  us  that  if  appellant  really  desired  that  this  part  of  the  answer 
be  excluded,  it  only  had  to  call  the  attention  of  the  trial  judge  to  the 
fact,  manifest  by  the  minutes  of  the  court,  that  this  part  of  the  answer 
had  previously  been  suppressed  and  therefore,  no  part  of  the  deposition, 
and  then  to  have  objected  to  its  being  introduced  on  that  ground; 
and  having  failed  to  do  this,  an  assignment  of  error  predicated  upon 
another  objection  to  its  being  read  in  evidence  should  not  receive  favor- 
able consideration.  However,  we  have  no  doubt  that  this  part  of  the 
answer  was  admissible  in  evidence  as  part  of  the  res  gestae,  and  for 
that  reason  distinguishable  from  hearsay.  For  this  appearance  and  ex- 
clamation of  the  child  was  when  the  negro  was  standing  over  and 
abusing  her  mother  and  were  indicative  of  the  woman's  action  and 
language  and  tended  to  show  her  violent  and  outrageous  conduct  to- 
ward plaintifE's  wife.  Greenl.  Ev.,  sec.  108;  Elliott  Ev.,  sees.  154, 
537,  550. 

The  testimony  complained  of  in  the  fifth,  sixth  and  seventh  assign- 
ments was  admissible  in  evidence  under  the  rule  that  "where  the  bod- 
ily and  mental  feelings  of  an  individual  are  material  to  be  proved,  the 
usual  expressions  of  such  feelings,  made  at  the  time  in  question,  are 
original  evidence.  If  they  are  the  natural  language  of  the  affection, 
whether  of  body  or  mind,  they  furnish  satisfactory  evidence,  and  often 
the  only  proof  of  its  existence.  And  whether  they  are  real  or  feigned 
is  for  the  jury  to  determine.  Greenl.  Ev.,  sec.  102.  See,  also,  Elliott 
Ev.,  sees.  523,  524.  And  a  witness  may  testify  that  another  person 
seemed  to  be  sick,  suffering,  nervous  or  in  good  or  bad  health.  El- 
liott Ev.,  sec.  679. 

\Yh\\e  the  rule,  expressed  in  the  court's  charge,  that  "railway  compa- 
nies are  not  insurers  of  the  safety  and  comfort  of  their  passengers,  but 
are  required  to  exercise  that  high  degree  of  care  that  very  cautious  and 
prudent  persons  would  have  exercised  under  the  same  or  similar  cir- 
cumstances, and  a  failure  to  do  so  is  negligence,"  may  not  be  strictly 
applicable  to  a  case  of  this  character,  its  being  given  in  the  charge 
could  not  have  possibly  prejudiced  the  defendant,  since  in  a  case  like 
this  the  common  carrier  is  absolutely  liable  for  injuries  unlawfully  and 
wrongfully  inflicted  by  his  servant  on  a  passenger  train. 

There  is  no  error  in  the  judgment  and  it  is  aflBrmed. 

Affirmed. 

Writ  of  error  refused. 
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Texas  and  Pacific  Railway  Company  bt  al.  v.  Scoggin  and  Brown. 

Decided  November  10,  1905. 

1. — Shipment  of  Cattle— Conneoting  Carrier — Transfer  Company. 

The  delivery  by  a  carrier  of  a  Bhipment  of  cattle  to  a  belt  line  or  transfer 
company  is  not  a  delivery  to  a  connecting  carrier  when  such  belt  line  or  transfer 
company  is  the  agency  selected  by  the  initial  carrier  to  make  the  delivery  to 
the  connecting  carrier. 

S. — ^Iiine — ^No  Evidenoe — Charge. 

It  is  error  for  the  court  to  submit  to  the  Jury  an  issue  on  which  there  is 
no  evidence. 

8. — Charge— Conflicting  Testimony. 

When  the  evidence  was  conflicting  as  to  the  cause  of  delay  in  the  transfer 
of  cattle  from  one  carrier  to  another,  the  question  being  one  of  fact,  should 
have  been  submitted  to  the  jury. 

4. — ^Damage   to   Shipment — Presumption   Against   Last   Carrier — ^Evidence    to 

Contrary. 

The  presumption  that  injury  to  a  shipment  of  goods  or  stock  occurred 
while  the  same  was  in  the  hands  of  the  last  carrier  has  no  application  in  a 
case  when  the  shipper  accompanies  the  shipment.  Nor  will  the  presumption 
prevail  against  evidence  to  the  contrary. 

6. — Bepositions — Waiver  of  Formalities. 

Where  in  the  taking  of  depositions  certain  formalities  required  by  law 
are  waived  by  counsel  a  motion  to  quash  said  depositions  because  of  the  want 
of  such  formalities  is  properly  overruled. 

6. — Connecting  Carrier — Acceptance  of  Shipment — Charge. 

Exactly  when  a  connecting  carrier  received  a  shipment  of  cattle  being  a 
question  of  fact  under  the  circumstances  of  this  case  it  would  have  been  error 
for  the  court  to  charge  that  executing  the  contract  of  shipment  constituted 
such  receipt.  But  the  assumption  of  control  of  said  cattle  by  such  carrier  would 
operate  as  a  delivery. 

7. — Making  Parties — Agent. 

Where  a  belt  line  or  transfer  company  is  the  agent  of  connecting  carriers 
for  the  purpose  of  transferring  stock  from  one  line  to  the  other,  such  agent 
is  not  a  necessary  party  to  a  suit  by  a  shipper  against  said  carriers  for 
damages  in  handling  said  stock. 

8. — Telegram— Harmless  Error— Kes  Gestae. 

Where  the  yardmaster  of  defendant  companies  saw  and  acted  on  a  telegram 
from  the  dispatcher  to  the  local  agent  such  telegram  became  a  part  of  the  res 
gestae,  and  the  admission  of  evidence  as  to  its  contents  without  proof  of  the 
authority  of  the  dispatcher  to  act  in  the  premises  would  be  harmless  error. 

9. — Delay  in  Transportation — Pertinent  Proof. 

The  testimony  of  a  shipper  that  his  cattle,  which  started  in  the  same 
train  with  plaintiff's,  reached  the  same  destination  first,  was  permissible  on  the 
issue  of  negligence  in  transporting. 

Appeal  from  the  County  Court  of  Mitchell  County.    Tried  below  be- 
fore Hon,  W.  B.  Crockett. 

Ed.  W.  Smith,  for  appellant,  T.  &  P.  By.  Co. 
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Whitaker  &  Gibbs,  for  appellants,  M.,  K.  &  T.  Ry.  Co.,  and  M.,  K.  & 
T,  Ry.  Co.,  of  Texas. 

No  briefs  for  appellee. 

SPEER,  Associate  Justice. — Scoggin  ft  Brown,  a  firm,  shipped 
two  hundred  and  two  cows  from  Colorado,  Texas,  to  East  St.  Louis, 
Illinois,  over  the  lines  of  the  Texas  &  Pacific  Railway  Company,  tht 
Missouri,  Kansas  ft  Texas  Railway  Company  of  Texas  and  the  Missouri, 
Kansas  and  Texas  Railway  Company,  and  later  sued  these 
companies  for  damages  because  of  negligence  in  their  transportation. 
The  plaintiffs  recovered  judgment  against  all  of  the  defendants,  who 
have  appealed. 

The  complaint  with  reference  to  the  seventh  paragraph  of  the  court's 
charge  defining  the  measure  of  damages  appears  to  be  based  upon  a 
misconception  of  the  wording  of  the  charge  as  found  in  the  transcript, 
but  if  not,  and  the  charge  is,  as  contended,  unintelligible  by  reason 
of  an  omission  of  necessary  words,  the  same  may  be  corrected  upon 
another  trial,  since  the  case  must  be  reversed  for  errors  hereinafter  dis- 
cussed. 

Under  the  facts  of  this  case  we  fail  to  see  that  there  was  error 
in  instructing  the  jury  that  the  Belt  Railway  Company  of  Port  Worth 
was  not  a  connecting  carrier,  and  that  a  delivery  of  the  cattle  by  the 
Texas  ft  Pacific  to  such  Belt  Railway  would  not  be  a  delivery  to  the 
next  connecting  carrier,  since  this  Belt  Railway  appears  to  have  been 
the  agency  selected  by  the  Texas  ft  Pacific  Company  to  deliver  the 
cattle  at  the  Union  Stock  Yards,  where  cattle  intended  for  further  trans- 
portation over  the  lines  of  the  two  M.,  K.  ft  T.  railway  companies  are 
always  delivered. 

We  fail  to  find  any  justification,  however,  for  special  charge  No.  4 
given  at  the  instance  of  the  M.,  K.  ft  T.  Railway  Company,  which  is 
as  follows:  "If  you  find  from  the  evidence,  gentlemen,  that  any  dam- 
ages resulting  by  reason  of  said  cattle  being  fed  at  Port  Worth,  then 
and  in  that  event  the  T.  ft  P.  Railway  Company  is  responsible  for 
same."  We  fail  to  find  any  evidence  whatever  that  ihe  cattle  were  dam- 
aged by  being  fed  at  Fort  Worth,  and  the  charge  therefore  submitted  an 
issue  not  properly  in  the  case.  If  it  was  intended  by  the  charge  to  cover 
the  question  of  delay  incident  to  the  feeding  at  Fort  Worth,  the  same 
would  yet  be  improper  inasmuch  as  the  question  of  liability  would  be 
one  of  fact  for  the  jury,  dependent  upon  the  time  of  delivery  to  and 
acceptance  by  the  M.,  K.  ft  T.  Railway  Company  of  Texas,  and  there 
seems  to  have  been  considerable  controversy  upon  this  question  of  deliv- 
ery. For  the  error  in  giving  this  charge  the  cause  will  be  reversed 
as  to  the  Texas  ft  Pacific  Railway  Company  and  for  the  error  in  giving 
special  charge  No.  1  requested  by  the  Texas  ft  Pacific  Railway  Company 
the  cause  will  be  reversed  as  to  the  other  appellants.  Special  charge 
No.  1  is  as  follows:  "Gentlemen  of  the  jury,  if  you  find  from  the 
testimony  that  the  plaintiffs*  cattle  were  injured  in  route  from  Colorado, 
Texas,  to  their  destination,  but  can  not  determine  upon  what  line  of 
railway  such  injuries,  if  any,  occurred,  then  you  are  charged  that  the 
last  carrier  handling  such  cattle  is  presumed  to  have  caused  said  in- 
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juries,  if  any,  and  is  liable  for  whatever  damage,  if  any,  which  were 
caused  by  said  injuries,  if  any."  In  the  first  place,  this  is  not  a  correct 
proposition  of  law  as  applied  to  this  case.  The  presumption  of  negli- 
gence so  often  applied  as  against  the  last  carrier  who  delivers  goods 
or  stock  in  an  injured  condition,  grows  out  of  the  conception  that  the 
carrier  who  has  had  the  exclusive  control  of  the  property  in  route 
is  in  a  better  position  to  explain  where  and  how  the  injuries  occurred 
than  the  owner  who  has  no  means  or  opportunity  of  knowing.  But 
where,  as  here,  the  shipper  himself  accompanies  the  stock  to  market, 
the  reason  upon  which  the  rule  is  based  does  not  exist  and  the  rule 
itself  has  no  application.  And  again,  if  the  principle  were  applicable 
to  this  case,  the  charge  is  yet  erroneous,  in  that  the  last  carrier  handling 
the  cattle  is  thereby  made  liable  for  injuries  which  are  shown  to  have 
occurred  on  the  lines  of  the  other  carriers.  If  the  jury  are  unable  to 
detenriine  upon  which  of  the  other  carriers  to  place  the  burden, — that  is, 
if  the  cattle  were  injured  by  being  delayed  in  the  stockyards  at  Fort 
Worth  and  the  jury  are  unable  to  tell  whether  the  liability  rests  upon  the 
Texas  &  Pacific  Company  or  the  M.,  K.  &  T.  Railway  Company  of 
Texas,  then  they  are  to  charge  the  same  to  the  last,  or  the  M.,  K.  &  T. 
Company,  which  of  course  can  not  be  the  law. 

In  view  of  another  trial  we  will  notice  briefly  some  of  the  remaining 
assignments  of  the  M.,  K.  &  T.  Railway  Companies.  The  qu&tion 
of  quashing  the  citation  ceases  to  be  an  issue  in  the  case  by  reason 
of  the  reversal  and  will  not  be  discussed.  The  court  ruled  properly 
upon  the  motion  to  quash  the  depositions  of  the  witness  Claude  Kelly, 
because  they  appear  to  have  been  returned  in  the  only  way  they  could 
have  been  returned  under  the  agreement  of  counsel,  as  shown  by  the 
court's  explanation  to  the  bill  of  exceptions. 

The  question  of  when  the  cattle  were  received  from  the  Texas  & 
Pacific  Company  by  the  M.,  K.  &  T.  Railway  Company  of  Texas,  being 
one  of  fact  to  be  found  by  the  jury  under  all  the  circumstances,  the 
court  correctly  refused  to  charge  that  executing  the  contract  of  ship- 
ment by  the  M.,  K.  &  T.  Railway  Company  of  Texas  would  not  consti- 
tute a  receipt  of  such  cattle.  This  would  be  to  single  out  a  part 
of  the  testimony  and  charge  upon  its  weight.  There  was  no  error 
however  in  charging  that  if  the  M.,  K.  &  T.  Railway  Company  of 
Texas  assumed  control  of  plaintiffs'  cattle  at  the  stockyards,  such  as- 
sumption would  operate  as  a  delivery  of  the  cattle  to  said  railway,  be- 
cause such  would  necessarily  be  true. 

We  fail  to  see  that  appellants  had  any  right  to  join  the  Fort  Worth 
Belt  Railway  Company  as  a  party  defendant  in  the  action  below.  The 
Belt  Company  appears  from  the  undisputed  evidence  to  have  been  the 
agent  of  the  lines  connected  with  this  shipment  for  their  mutual  con- 
venience at  Fort  Worth,  and  if  it  is  liable  to  them  they  have  their 
action  against  it.  Special  charge  No.  1  requested  by  these  appellants 
appears  to  have  been  given  almost  literally  in  the  first  paragraph  of  the 
court's  charge. 

There  was  no  error  in  permitting  the  witness  Morrison  to  testify 
that  the  local  agent  of  the  M.,  K.  &  T.  Railway  Company  at  Parsons, 
Kansas,  sent  a  telegram  to  the  chief  dispatcher  of  that  company  at 
Sedalia,  Missouri^  in  regard  to  moving  the  cattle  from  that  place  with- 
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out  unloading,  and  that  the  chief  dispatcher  answered  and  instructed 
the  local  agent  at  that  place  not  to  move  said  cattle  without  unloading 
unless  a  train  of  certain  tonnage  could  be  made  up.  It  is  objected  to 
this  testimony  that  the  agent  at  Parsons,  Kansas,  and  the  supposed 
dispatcher  were  not  shown  to  have  been  authorized  to  act  in  the  prem- 
ises. But  in  truth  the  yardmaster  of  appellants  at  that  place,  who 
undoubtedly  did  have  the  business  in  hand,  saw  and  acted  upon  this  tel- 
egram, and  it  would  therefore  become  a  part  of  the  transaction  and  be 
admissible  as  res  gestae.  So  also  is  the  objection  to  the  testimony  of 
the  witness  Morrison,  to  the  effect  that  if  said  cattle  had  not  been 
delayed  at  Parsons  they  would  have  reached  the  market  on  the  15th, 
untenable.  Such  fact  was  pleaded  by  the  appellees,  and  the  want  of 
pleadings  to  support  such  testimony  was  the  only  objection  made. 

The  testimony  of  W.  A.  Johnson  that  his  cattle,  which  came  into 
Fort  Worth  in  tiie  same  train  with  appellees^  cattle,  preceded  appellees' 
cattle  from  Fort  Worth  to  destination,  was  admissible  as  bearing  upon 
the  issue  of  negligence  in  forwarding  appellees'  cattle. 

What  we  have  said  disposes  of  all  issues  presented  and  for  the  errors 
indicated  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Charles  E.  Faroux  et  al.  v.  H.  H.  Cornwell  et  al. 

Decided  November  10,  1906. 

1. — ^Attaehment — ^Wrongful  iMuaaoe — ^Wronfirfnl  lery — ^Distinction — Damages. 
Irrespective  of  whether  a  writ  of  attachment  was  rightfully  or  wrongfully 
procured  the  defendant  would  be  entitled  to  damages  if  it  was  levied  on  exempt 
property.  If  wrongfully  procured,  the  defendants  right  to  damages  does  not 
depend  on  the  character  of  property  seized. 

8. — Same — ^Liability  of  Offloer. 

In  the  absence  of  facts  showing  that  the  officer  participated  in  the  pro- 
curement of  the  writ,  he  is  not  liable  for  the  unlawful  issuance  of  the  same. 

8. — Same — ^Actual  and  Exemplary  Damages. 

For  the  unlawful  issuance  and  levy  of  the  writ  the  plaintiff  would  be 
liable  in  actual  damages.  If  the  writ  was  procured  maliciously  and  without 
probable  cause,  he  would  be  liable  for  exemplary  damages. 

4. — Same — Sureties. 

The  sureties  on  the  attachment  bond  could  not  ordinarily  be  held  for 
anything  beyond  actual  damages.  So  also  as  to  the  officer's  official  sureties 
and  his  indemnitors. 

0. — ^Exemplary  Damages. 

Malice  and  want  of  probable  cause  must  concur  to  authorixe  a  recovery  for 
exemplary  damages  in  attachment  suits. 

Appeal  from  the  County  Court  of  Wharton  County.    Tried  below  be- 
fore Hon.  G.  S.  Gordon. 

0.  0.  Kelly,  for  appellants. — ^Want  of  probable  cause  and  malice  must 
both  exist  to  authorize  a  recovery  of  exemplary  damages;  and  want  of 
Vol.  XL.  Civil— 34. 
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probable  cause  can  not  be  inferred  from  proof  of  malice;  and  if  the 
petition  omits  to  allege  want  of  probable  cause  exemplary  damages  can 
not  be  recovered.  Elser  v.  Pierce,  2  Wilson  Civ.  Cases,  647 ;  Culberson 
V.  Cabeen,  29  Texas,  248;  Burger  v.  Ehiney,  42  S.  W.  Rep.,  592; 
Kauffman  v.  Wicks,  62  Texas,  234;  Bear  v.  Marx,  63  Texas,  298;  Biering 
V.  First  Nat  Bank,  69  Texas,  599. 

The  wrongfulness  of  the  issuance  of  a  writ  of  attachment  depends 
upon  the  truth  or  falsity  of  the  facts  alleged  in  the  affidavit  for  attach- 
ment ;  aad  the  question  as  to  whether  or  not  it  was  issued  without  prob- 
able cause  depends  upon  the  circumstances  and  information  which  in- 
duced the  plaintiff  to  procure  its  issuance.  The  liability  of  the  sure- 
ties upon  the  attachment  bond  depends  upon  whether  or  hot  the  attach- 
ment was  wrongfully  sued  out;  and  the  wrongful  levy  of  the  writ  or 
the  character  of  the  property  levied  on  raises  another  issue  entirely, 
which  does  not  affect  them.  Rev.  Stats.,  art.  190;  Wallace  v.  Finberg, 
46  Texas,  36;  Bear  Bros.  &  Hirsch  v.  Marx  &  Kempner,  63  Texas, 
298;  Woods  v.  Huffman,  64  Texas,  98;  Kauffman  v.  Wicks,  62  Texas, 
234;  Emerson,  Talcott  &  Co.  v.  Skidmore,  7  Texas  Civ.  App.,  644; 
Halff,  Weiss  &  Co.  v.  Curtis,  68  Texas,  641;  Finnegan  v.  Read,  8  Texas 
Civ.  App.,  33;  Hamilton  v.  Kilpatrick,  29  S.  W.  Rep.,  819;  Drake  on 
Attachments,  176. 

The  sureties  on  an  attachment  bond  are  liable  only  for  actual  dam- 
ages for  the  wrongful  suing  out  of  the  writ  as  provided  in  said  bond. 
The  sureties  on  an  official  bond  of  a  constable  are  liable  only  for  actual 
damages  for  a  wrongful  levy.  The  sureties  on  an  indemnity  bond 
given  to  an  officer  to  protect  him  in  case  he  becomes  liable  for  damages 
for  a  levy,  are  liable  only  to  him,  when  he  brings  them  into  the  case. 
The  court  in  his  charge  made  all  the  defendants  in  this  case  equally 
liable  and  was  therefore  erroneous.  Johnson  v.  Williams,  63  S.  W. 
Rep.,  759;  Caspar  v.  People,  6  Brad.  W.  (111.  App.),  28;  Sedgwick  on 
Damages,  sec.  370;  Longcope  v.  Bruce,  44  Texas,  434;  Dodd  v.  Gaines, 
82  Texas,  429. 

The  sureties  on  an  attachment  bond  are  liable  only  for  actual  dam- 
ages. Rev.  Stats.,  art;  190 ;  Wallace  v.  Finberg,  46  Texas,  36 ;  McArthur 
V.  Barnes,  10  Texas  Civ.  App.,  318;  Hamilton  v.  Kilpatrick,  29  S.  W\ 
Rep.,  819;  Blum  v.  Gaines,  57  Texas,  135;  Drake  on  Attachments, 
176;  Sedgwick  on  Damages,  sec.  370. 

The  sureties  on  the  official  bond  of  an  officer  are  only  liable  for 
actual  damages  for  the  wrongful  levy.  Rev.  Stats.,  art.  4911;  Johnson 
V.  Williams,  63  S.  W.  Rep.,  759;  Sedgwick  on  Damages,  sec.  307. 

The  sureties  on  an  indemnity  bond  to  an  officer  are  liable  to  the 
officer  alone  for  damages  incurred  by  him,  when  interpleaded  by  him. 
Dodd  V.  Gaines,  82  Texas,  429 ;  Longcope  v.  Bruce,  44  Texas,  434. 

Where  the  sureties  on  the  indemnity  bond  are  brought  in  by  the 
answer  of  the  officer,  and  there  are  no  pleadings  by  plaintiff  against 
them,  no  judgment  against  them  can  be  taken  in  favor  of  plaintiffs. 
Longcope  v.  Bruce,  44  Texas,  434;  Dodd  v.  Gaines,  82  Texas,  429 
Cooper  V.  Connerty,  83  Texas,  133 ;  McKey  v.  Welsch,  22  Texas,  390 
Hall  V.  Jackson,  3  Texas,  305;  Denison  v.  League,  16  Texas,  399 
€hrisman  v.  Miller,  15  Texas,  160. 
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No  briefs  for  appellees. 

GILL,  Chief  Justice. — H.  H.  Cornwell  and  wife  brought  ihis  suit 
against  Charles  Faroux,  as  principal,  and  T.  J.  Poole  and  Wm.  Fink- 
elstein,  as  sureties  on  his  attachment  bond,  to  recover  damages  actual  and 
exemplary  for  the  wrongful  and  malicious  issuance  and  levy  of  the 
writ.  George  W.  Pittman  and  the  sureties  on  his  official  bond  as 
constable  were  also  made  defendants,  and  a  like  judgment  was  asked 
against  them  on  the  ground  that  Pittman,  acting  With  and  under 
the  direction  of  Faroux,  the  plaintiff  in  attachment,  had  levied  the 
writ  on  exempt  household  goods,  and  that  in  making  the  levy  they  had 
acted  maliciously  and  bad  acted  oppressively  and  rudely  in  the  manner 
of  making  it. 

Faroux  resisted  the  suit  on  the  ground  that  the  writ  was  rightfully 
issued  and  at  least  upon  probable  cause. 

Poole  and  Finkelstein  contended  that  they  as  sureties  were  at  most 
liable  for  actual  damages. 

Pittman,  the  constable,  denied  generally,  and  his  official  sureties 
claimed  that  they  were  in  no  event  liable  for  exemplary  damages. 

He  made  his  indemnitors  parties  defendant.  His  indemnitars  made 
a  like  claim,  and  further  contended  that,  under  the  pleading  in  this 
case,  they  were  not  subject  to  a  judgment  in  favor  of  plaintiffs. 

A  trial  by  jury  resulted  in  a  judgment  in  favor  of  plaintijTs  for 
$500,  of  which  $266.66  were  adjudged  to  be  a  charge  against  the 
sureties  on  the  attachment  bond,  the  other  defendants  being  adjudged 
liable  for  the  entire  sum.  Pittman  recovered  an  alternative  judgment 
against  his  indemnitors,  and  the  plaintiffs  recovered  judgment  against 
them  enforceable  in  case  Pittman  failed  to  discharge  the  judgment 
rendered  against  him. 

AH  the  defendants  have  appealed. 

The  assault  on  the  judgment  is  predicated  on  the  failure  of  the 
court  to  sustain  a  special  exception  against  the  petition,  asserted  errors 
in  the  charge  to  the  jury,  and  errors  in  the  judgment. 

Inasmuch  as  the  judgment  must  be  reversed  and  the  cause  remanded 
for  another  trial,  we  do  not  deem  it  necessary  to  state  the  facts  in  defi- 
nite detail  nor  to  dispose  of  the  assignments  of  error  categorically. 
A  general  history  of  the  transactions  which  gave  rise  to  and  attended 
the  litigation  will  subserve  the  purposes  of  this  opinion. 

Cornwell  and  wife  had  leased  from  Faroux  part  of  a  building  (of 
which  Faroux  was  also  lessee)  at  a  stipulated  rental  of  $50  per  month. 
They  furnished  it  and  proceeded  to  conduct  a  hotel  therein.  They 
also  rented  two  rooms  directly  from  the  owner  of  the  building  and 
these  they  furnished  and  occupied  as  their  private  apartments. 

On  April  21,  1903,  Faroux  brought  suit  in  the  Justice  Court  against 
Cornwell  for  two  months'  rent,  at  $66  per  month,  and  sued  out  an 
attachment  on  the  ground  that  defendant  was  about  to  dispose  of  his 
property  for  the  purpose  of  defrauding  his  creditors.  Faroux  procured 
this  writ  to  be  levied  by  Constable  Pittman  on  the  furniture  in  the 
hotel  including  all  the  furnishings,  bedding,  pictures,  etc.,  in  the 
private  apartments  of  Cornwell  and  wife.  Much  of  this  was  afterwards 
surrendered  to  Cornwell  so  that  their  claim  for  actual  damages  at  the 
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time  of  the  trial  was  only  $150.  The  attaehmenl  bond  was  in  the  sum 
of  $266.66  and  Poole  and  Finkelstein  were  sureties  thereon. 

The  evidence  presents  the  issue  of  wrongful  issuance  of  the  attach- 
ment, probable  cause,  whether  all  the  goods  were  exempt,  and  whether 
the  officer  in  conjunction  with  Faroux  acted  rudely,  maliciously  and 
oppressively  in  making  the  levy. 

It  was  made  in  the  absence  of  Cornwell  (the  husband),  and  his 
wife  was  turned  out  of  her  apartments  and  the  door  locked,  the  con- 
stable retaining*  the  key.  Hollo  way,  Hefner  and  Priesmeyer  were  sure- 
ties on  the  bond  given  by  Faroux  to  indemnify  Pittman. 

The  court  correctly  instructed  the  jury  as  to  the  measure  of  actual 
damages.  However  on  the  issue  of  liability  for  the  issuance  of  the 
attachment  he  erred  in  the  following  respect:  He  charged  in  effect 
that  if  the  jury  should  find  that  the  property  levied  on  was  exempt 
from  forced  sale,  then  the  attachment  sued  out  was  wrongful  and  with- 
out probable  cause. 

The  error  is  manifest  as  there  is  no  necessary  relation  between  the 
issuance  of  the  writ  and  the  character  of  the  property  on  which  it  is 
afterwards  levied.  The  writ  is  not  directed  against  specific  property. 
If  it  was  levied  on  exempt  property  plaintiffs  herein  were  entitled 
to  their  actual  damages  and,  under  the  circumstances  alleged,  may  have 
been  awarded  exemplary  damages  against  both  the  constable  and  Faroux, 
irrespective  of  whether  the  writ  was  rightfully  or  wrongfully  procured. 
If  it  was  sued  out  wrongfully,  maliciously  and  without  probable  cause 
the  right  of  plaintiffs  herein  to  recover  did  not  depend  on  whether  the 
property  levied  on  was  subject  to  execution.  It  was  also  on  the  weight 
of  the  evidence.    So  in  no  event  could  the  charge  be  correct. 

The  couTt  also  erred  in  assuming  and  charging  that  the  constable 
would  be  liable  with  the  Faroux  for  the  consequences  of  the  unlawful 
issuance  of  the  writ  as  distinguished  from  an  unlawful  and  oppressive 
levy.  There  is  nothing  in  the  record  tending  to  show  that  the  officer 
participated  in  the  procurement  of  the  writ. 

For  the  issuance  and  levy  of  the  writ  in  the  absence  of  statutory 
grounds  the  plaintiff  in  the  writ  would  be  liable  in  actual  damages. 

If  procured  to  be  issued  maliciously  and  without  probable  cause  the 
plaintiff  in  the  writ  would  be  subject  to  the  imposition  of  exemplary 
damages  whether  issued  rightfully  or  wrongfully,  and  if  levied  upon 
exempt  property  by  order  of  the  plaintiff,  both  he  and  the  levying 
officer  would  be  liable  in  any  event  in  actual  damages.  If  the  levy 
was  made  by  the  one  and  participated  in  by  the  other  under  circum- 
stances of  oppression  and  aggravation,  such  as  is  alleged,  both  would 
be  subject  to  a  verdict  for  exemplary  damages. 

The  sureties  on  the  attachment  bond  having  had  no  other  part  in 
the  transaction  beyond  the  execution  of  the  bond  could  in  no  event 
be  held  for  anything  beyond  the  actual  damages. 

The  same  is  true  of  the  constable's  official  sureties  and  his  indem- 
nitors. 

In  the  light  of  these  rules  of  law  the  errors  in  the  judgment  become 
apparent.  The  judgment  against  the  attachment  sureties  can  not  stand 
because  it  exceeds  in  amount  the  sum  prayed  for  as  actual  damages. 

It  can  not  stand  as  against  the  other  sets  of  sureties  because  they  are 
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held  for  the  entire  verdict  and  at  least  $350  of  it  are  exemplary  dam- 
ages. Indeed  it  may  be  more^  for  the  verdict  does  not  separate  the 
two  items  and  the  award  for  actual  damages  may  have  been  less 
than  the  sum  asked  in  the  amended  petition. 

Appellants  except  specially  to  plaintiffs'  amended  orginal  petition 
on  which  the  case  was  tried^  on  the  ground  that  there  was  no  allega- 
tion of  want  of  probable  cause  for  the  issuance  of  the  attachment,  and 
that  therefore  it  would  not  sustain  a  recovery  Ifor  exemplary  dam- 
ages for  the  wrongful  issuance  of  the  writ. 

The  exception  should  have  been  sustained.  Malice  and  want  of  prob- 
able cause  must  concur  in  order  to  authorize  a  recovery  for  exemplary 
damages  for  wrongful  issuance  of  the  writ  and  the  pleader  must  allege 
what  is  material  to  his  recovery.  Elser  v.  Pierce,  2  Wilson  Civ.  Cases, 
647;  Culberson  v.  Cabeen,  29  Texas,  248;  Biering  v.  First  Nat.  Bank, 
69  Texas,  599. 

None  of  the  other  assignments  present  material  error.  '  For  those 
indicated  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


St.  Louis  and  San  Francisco  Railway  Company  v.  Byers  Brothers. 

Decided  November  11,  1905. 

SneeeBsive  Carrleri — Damage  to  Live  Stock — Presnmption  Against  Last  Carrier. 
The  rule  of  the  common  law,  that  when  freight  transported  by  successive 
carriers  has  been  damaged,  and  the  evidence  does  not  show  on  what  particular 
line  the  injurj  occurred,  there  exists  a  presumption  that  it  was  through  the 
fault  of  the  last  carrier,  obtains  in  this  State. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  M. 
E.  Smith. 

C.  H.  Yoakum,  West,  Chapman  &  West,  and  Theodore  Mack,  for 
appellant. — The  court  erred  in  authorizing  the  jury  in  any  contingency 
to  find  for  the  plaintiffs  damages  on  account  of  a  shipment  of  December 
14,  1903,  because  there  was  no  evidence  whatever  to  show  that  this 
defendant  was  guilty  of  any  negligence  in  the  handling  of  said  ship- 
ment. 

The  rule  of  law  is  that  a  carrier  is  required  only  to  exercise  ordinary 
care  to  receive  and  forward  cattle  with  reasonable  dispatch.  Hence  a 
charge  that  if  there  was  "negligent  delay^*  by  a  carrier  in  delivering 
cattle  at  their  destination,  etc.,  the  carrier  is  liable  to  the  shipper 
in  damages,  is  incorrect,  erroneous  and  a  charge  on  the  weight  of  the 
evidence.    Texas  &  Pac.  Ey.  Co.  v.  Sherrod,  87  S.  W.  Rep.,  363. 

Stewart  £  Templeton,  for  appellees. — ^Where  live  stock  which  are 
transported  over  the  lines  of  several  successive  carriers  unaccompanied 
by  a  shipper,  are  damaged  en  route,  and  where  the  evidence  fails  to  show 
where  the  injuries  complained  of  occurred  or  in  whose  possession  the 
stock  were  at  that  time,  the  burden  of  proof  is  upon  the  terminal  carrier 
to  show  that  such  damage  was  not  sustained  on  its  line  and  while 
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such  stock  were  in  its  possession;  and  upon  its  failure  to  discharge 
such  burden  and  to  show  where  and  how  the  damage  was  occasioned, 
the  presumption  will  be  that  such  damage  resulted  from  the  acts  and 
negligence  of  such  terminal  carrier  and  it  should  be  held  responsible 
therefor.  Texas  &  P.  By.  Co.  v.  Adams,  78  Texas,  375;  Gulf,  C.  &  S. 
F.  By.  Co.  V.  Edloff,  34  S.  W.  Rep.,  416 ;  Gulf,  C.  &  S.  F.  By.  Co.  v. 
Cushney,  67  S.  W.  Rep.,  78;  Missouri,  K.  &  T.  Ry.  Co.  v.  Mazzie,  68 
S.  W.  Rep.,  56;  St.  Louis  S.  W.  Ry.  Co.  v.  Cohen,  55  S.  W.  Rep., 
1123;  Hutch,  on  Carr.,  sec.  761;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Shaiily, 
81  S.  W.  Rep.,  1014;  Texas  &  P.  Ry.  Co.  v.  Barnhart,  23  S.  W.  Rep., 
801. 

In  cases  of  this  character,  the  burden  of  proof  is  on  the  party  who 
best  knows  the  facts  or  who  is  presumed  to  know  what  the  facts  are, 
and  who  has  the  best  means  of  proving  the  existence  or  nonexistence 
of  such  facts.  Wherefore,  it  will  in  such  cases  be  presumed  that  a 
carrier  is  negligent,  who  fails  or  refuses  to  show  to  the  contrary,  when 
if  such  is  the  fact  it  has  but  to  call  its  own  agents  and  employes 
to  the  witness  stand  to  so. prove.  Ryan  v.  Missouri,  K.  &  T.  Rv.  Co., 
65  Texas,  13,  19  and  20;  Missouri,  Pac.  Ry.  Co.  v.  Scott,  26  "S.  W. 
Rep.,  239;  Texas  &  P.  Ry.  Co.  v.  Richmond,  61  S.  W.  Rep.,  411;  Pull- 
man Palace  Car  Co.  v.  Nelson,  54  S.  W.  Rep.,  626;  1  Jones  on  Ev., 
sees.  16,  17,  223;  Mutual  Life  Ins.  Co.  v.  Tilman,  84  Texas,  35;  Welsh 
v.  Morris,  81  Texas,  162;  Mitchell  v.  Napier,  22  Texas,  129. 

CONNER,  Chief  Justice. — This  suit  was  instituted  by  appellees 
for  the  recovery  of  $4,609.46  alleged  damages  to  four  shipments  of 
cattle  transported  over  appellant's  line  of  railway,  the  usual  allegations 
of  delay,  shrinkage  in  weight,  depreciation  in  value,  rough  handling, 
etc.,  being  pleaded.  Defendant  answered  by  general  and  special  de- 
murrers and  a  general  denial.  A  jury  trial  had  on  January  5,  1905, 
resulted  in  a  verdict  against  appellant  in  the  sum  of  $2,424.67,  with  in- 
terest from  December  17,  1902.  The  verdict  was  itemized  and  shows 
a  recovery  of  $169  for  the  shipment  on  November  28,  1902;  $961.50 
for  the  shipment  of  December  2,  1902;  $595.52  for  the  shipment  of 
December  3,  1902;  $460.60  for  the  shipment  of  December  14,  1902,  and 
an  overcharge  on  freight  of  $388.05  November  28,  1902.  Judgment 
was  rendered  in  accordance  with  the  verdict  of  the  jury,  and  motion  for 
a  new  trial  having  been  overruled,  an  appeal  was  taken  to  this  court 
and  the  case  is  now  pending  before  us  on  appeal  and  on  motion  made 
by  the  appellees  suggesting  delay  and  praying  for  the  imposition  of  ten 
percent  damages.  ^ 

We  have  carefully  considered  the  record  and  assignments  of  error,  and 
while  we  hardly  feel  prepared  to  hold  that  the  appeal  presents  such 
manifest  purpose  to  delay  only  as  to  require  of  us  the  imposition  of  the 
ten  percent  damages  authorized  by  the  statute  in  cases  of  causeless 
appeals,  we  nevertheless  have  found  but  little,  if  anything,  presented 
by  the  assignments  of  error  worthy  of  discussion.  Appellant's  prin- 
cipal contention  arises  under  its  first  assignment,  to  the  effect  that  the 
court  erred  in  authorizing  the  jury  in  any  contingency  to  find  damages 
on  account  of  the  shipment  of  December  14,  1902,  because  there  was 
no  evidence  whatever  to  show  that  this  defendant  (appellant)  was  guilty  of 
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any  negligence  whatsoever  in  the  handling  of  said  shipment."  The 
proof  shows  that  the  shipments  in  question  were  each  made  from  Cooper, 
Texas,  and  transported  via  Paris,  Texas,  to  East  St.  I^uis.  At  Cooper 
the  cattle  were  delivered  to  the  Texas  Midland  Bailroad,  which  carrier 
transported  the  cattle  to  Paris  where  the  cattle  were  delivered  for 
further  transportation  to  the  appellant  company.  It  is  not  contended 
that  the  proof  is  insufficient  to  show  both  negligence  and  damages  for 
w^hich  appellant  is  responsible,  as  to  all  shipments  mentioned  save  that 
of  December  14.  Indeed,  the  proof  affirmatively  shows  that  the  verdict 
and  judgment  are  supported  as  to  said  prior  shipments.  It  appears, 
however,  that  no  one  accompanied  the  cattle  shipped  on  December 
14,  1902,  which  were  delivered  in  a  damaged  condition,  and  appellant's 
entire  proposition  is  predicated  upon  the  contention  that  the  burden 
was  upon  appellees  to  prove  that  the  damages  shown  to  exist  did  not 
occur  on  the  line  of  the  initial  carrier.  As  early  at  least  as  the  decision 
in  the  case  of  the  Texas  &  P.  By.  Co.  v.  Adams,  78  Texas,  372,  the  rule 
of  the  common  law,  that  when  it  is  made  to  appear  that  freight  trans- 
ported by  successive  carriers  has  been  damaged  subsequent  to  its  ship- 
ment, and  the  evidence  fails  to  show  upon  which  particular  line  the 
injury  occurred,  there  exists  a  presumption  that  it  was  through  the 
fault  of  the  last  carrier,  has  been  recognized  as  the  law  of  this  State. 

Appellee  insists,  however,  that  this  rule  should  not  apply  in  cases 
of  the  shipment  of  live  stock.  We  think  it  sufficient  to  say  that  the 
distinction  between  live  stock  and  dead  freight  has  not  caused  a  change 
in  the  rule  mentioned.  On  the  contrary,  the  presumption  has  been  ap- 
plied in  numerous  cases  of  shipment  of  live  stock.  It  was  recognized 
as  the  proper  rule  by  our  Supreme  Court  in  the  case  of  Gulf,  Colorado 
&  Santa  Fe  By.  Co.  v.  Cushney  (67  S.  W.  Bep.,  78).  It  was  also  ap- 
plied in  the  case  of  a  cattle  shipment  by  this  court  as  early  as  October 
10,  1896,  as  may  be  seen  from  the  unpublished  opinion  in  the  case  of 
the  Texas  &  Pacific  Bv.  Co.  v.  Collier,  Bradford  &  Son.  And  later,  in 
the  case  of  the  Fort  Worth  &  Denver  City  By.  Co.  v.  Shanley  (81  S.  W. 
Bep.,  1014)  where  damages  to  a  shipment  of  horses  wer^  alleged.  See 
also  the  case  of  Texas  &  Pacific  By.  Co.  v.  Barnhart  (23  S.  W.  Bep., 
801),  in  which  the  Court  of  Civil  Appeals  for  the  Fourth  District  ap- 
plied the  rule  in  the  case  of  shipment  of  a  horse.  Other  authorities 
might  be  cited,  but  we  think  those  named  sufficient  to  show  that  in  cases 
of  shipments  not  accompanied  by  the  owner  the  established  law  of  this 
State  is  against  appellant's  contention. 

We  find  no  merit  in  the  remaining  assignments,  and  nothing  thereby 
presented  that  we  deem  it  profitable  to  discuss ;  they  are  therefore  over- 
ruled ;  and,  finding  that  the  evidence  supports  the  material  allegations  of 
appellees'  petition,  and  the  verdict  and  judgment,  it  is  ordered  that  the 
judgment  is  in  all  things  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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L.  P.  Harrison  v.  Otho  S.  Houston. 

Decided  November  11,  1006. 

Charge  of  Court — ^Abstract  Legal  Propoiitions. 

The  court  instructed  ^the  jury  that  if  they  believed  from  the  evidence  that 
for  a  valuable  consideration  the  defendant  made  and  entered  into  a  contract  with 
the  plaintiff,  etc.,  and  that  thereafter  the  plaintiff  complied  with  his  part 
of  the  contract,  if  any,  and  that  said  property  was  sold  at  a  price  and  upon 
terms  acceptable  to  defendant,  they  would  find  for  plaintiff.  The  plaintiff  re- 
quested a  special  charge  presenting  the  issues  of  fact,  which  was  refused. 
Held,  under  the  circumstances  of  this  case,  it  was  error  to  give  the  main  charge 
and  refuse  the  special  char^,  because  the  main  charge  did  not  separate  the 
questions  of  law  from  questions  of  fact. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
M.  E.  Smith. 

Hale,  Allen  &  Dohoney  and  Bomar  &  Bomar,  for  appellant — It  is  the 
duty  of  the  court  to  separate  questions  of  law  from  questions  of  fact, 
and  apply  the  law  to  the  facts  of  the  case^  and,  therefore,  the  charge 
quoted  in  the  opinion  was  error.  Bev.  Stats.,  art.  1316,  as  amended  in 
1903,  and  art.  1317;  Henry  v.  Sansom,  21  S.  W.  Eep.,  71;  Giddings  v. 
Baker,  80  Texas,  315;  Mayor  of  Houston  v.  Houston,  B.  &  M.  P.  Rv.  Co., 
84  Texas,  594. 

The  court  erred  in  said  paragraph  of  his  charge  in  failing  to  in- 
struct the  jury  what  would  be  a  valuable  consideration  under  the  facts 
of  this  case,  and  in  leaving  the  determination  of  that  question  (which 
is  a  question  of  law)  to  the  jury.  Little  v.  Allen,  56  Texas,  138; 
Wooters  v.  Kauflfman,  67  Texas,  495. 

The  court  erred  in  said  paragraph  in  failing  to  instruct  the  jury 
what  would  be  a  compliance  with  the  contract  on  the  part  of  plaintiff 
under  the  facts  of  this  case,  and  in  leaving  the  jury  to  determine  what 
would  be  a  compliance.  Wooters  v.  Kauffman,  67  Texas,  495 ;  Long  v. 
McAuley,  3  S.  W.  Rep.,  692;  Martin  Brown  Co.  v.  Perrill,  13  S.  W. 
Rep.,  978;  Kidwell  v.  Larson,  22  S.  W.  Rep.,  534. 

The  court  erred  in  instructing  the  jury  that,  before  plaintiff  could 
recover,  he  must  show  that  the  sale  to  Thompson  was  at  a  price  and  on 
terms  acceptable  to  defendant,  this  not  being  an  issue  in  the  case. 
Texas  &  Pac.  Rv.  Co.  v.  Wisenor,  66  Texas,  674;  Ivey  v.  Williams,  78 
Texas,  685;  Wood  v.  Gulf,  C.  &  S.  P.  By.  Co.,  40  S.  W.  Rep.,  26;  Texas 
Land  &  I^oan  Co.  v.  Watson,  22  S.  W.  Rep.,  875. 

That  the  court  erred  in  refusing  to  give  the  special  charge  quoted  in 
the  opinion.  Ullman  v.  Land,  84  S.  W.  Rep.,  295 ;  Thornton  v.  Moody, 
24  S.  W.  Rep.,  331 ;  Willis  v.  McNeill,  57  Texas,  476;  Hoeffling  v.  Dob- 
bin, 91  Texas,  214;  Western  U.  Tel.  Co.  v.  Andrews,  78  Texas,  307; 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Hill,  58  S.  W.  Rep.,  257. 

W.  A.  Hanger,  for  appellee. — If  Houston  placed  the  Williams  farm 
in  appellant's  hands  for  sale  at  $30,000,  such  price  would  be  construed 
in  law  to  mean  cash,  and  appellant  having  been  unable  to  sell  the  farm 
for  that  amount  in  cash,  Houston  would  be  under  no  liability  to  ap- 
pellant on  the  sale  of  the  same.     O'Brien  v.  Gilliland,  23  S.  W.  Rep., 
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245;  Howell  v.   Denton,  68   S.  W.  Rep.,   1002;  Pryor  v.  Jolly,  91 
Texas,  86. 

The  omission  to  instruct  the  jury  as  to  what  would  be  a  valuable 
consideration  does  not  constitute  error  in  the  absence  of  a  requested 
instruction.  Barrett  v.  Featherstone,  89  Texas,  573;  Weaver  v.  Nu- 
gent, 72  Texas,  278;  Tucker  v.  Smith,  68  Texas,  481;  McLane  v. 
Good,  68  S.  W.  Rep.,  708;  Burnett  v.  Edling,  48  S.  W.  Rep.,  776. 

STEPHENS,  Associate  Justice. — Appellant  sold  a  ranch  for  ap- 
pellee on  a  commission  of  five  percent,  the  purchaser  paying  seventy- 
two  thousand  dollars  for  it.  A  farm  in  Lamar  County,  known  as  the 
Williams  farm,  worth  twenty-five  thousand  dollars,  was  part  of  the 
consideration,  or,  at  least,  was  accepted  by  appellee  at  that  price,  but 
he  refused  to  pay  appellant  any  commission  on  that  part  of  the  con- 
sideration, claiming  that  he  was  justified  by  custom  in  so  doing.  A 
settlement  of  this  controversy  ensued,  in  which  appellee  paid  appellant 
twenty-five  hundred  dollars;  but,  on  a  sale  of  the  farm,  a  difference 
arose  as  to  the  terms  of  this  settlement,  appellant  contending  that  he 
had  accepted  this  payment  on  agreement  with  appellee  that  he  would 
let  appellant  sell,  or  assist  in  selling,  the  farm  in  Lamar  County,  and 
pay  him  a  commission  of  five  percent  on  the  amount  for  which  it 
should  be  sold,  while  appellee  contended  that  the  payment  had  been 
made  and  accepted  in  full  settlement  of  the  claim  for  commissions  on 
the  sale  of  the  ranch.  Appellee,  however,  admits  that  he  did  authorize 
appellant  to  sell,  or  assist  him  in  selling,  the  Williams  farm,  at  a  com- 
mission of  five  percent,  but  denies  giving  him  the  exclusive  right  to  sell, 
or  to  commissions  in  case  of  a  sale  by  appellee.  This  farm  was  sold 
by  appellant  to  Dr.  J.  F.  Thompson  for  twenty-seven  thousand  five 
hundred  dollars,  whereupon  appellant  renewed  his  claim  for  commis- 
sions, contending  that  he  had  assisted  appellee  to  sell  the  farm,  and, 
at  all  events,  was  entitled  to  commissions,  either  on  the  original  sale  or 
under  the  terms  of  the  compromise. 

As  to  what  passed  between  them  when  appellee  paid  appellant  the 
twenty-five  hundred  dollars  the  evidence  was  conflicting,  the  testimony 
of  each  party  supporting  his  own  contention,  but  as  to  the  fact  of  ap- 
pellant's authority  to  act  as  agent  for  appellee  in  selling,  or  in  assisting 
him  to  sell  the  farm,  there  was  no  conflict;  and  as  to  the  fact  of  ap- 
pellant's undertaking  to  sell,  and  assisting  appellee  to  sell  the  farm, 
there  was  little  or  no  conflict.  Appellee,  however,  seems  to  have  closed 
the  trade  with  Thompson  on  terms  slightly  different  from  those  pro- 
posed when  Thompson  went  to  Lamar  County  to  see  the  farm,  at  which 
time  appellant  met  him  at  the  depot  at  Paris  and  furnished  him  con- 
veyance to  the  farm  and  back. 

In  some  way  the  jury  interpreted  the  evidence  against  appellant 
under  the  following  charge,  to  which  numerous  errors  are  assigned: 

"If  you  believe  from  tiie  evidence  in  this  case  that,  for  a  valuable 
consideration,  the  defendant  made  and  entered  into  a  contract  with  the 
plaintiflf,  whereby  it  was  agreed  and  understood  between  them  that 
plaintiff  should  sell,  or  assist  defendant  in  selling,  the  land  known  as 
the  Williams  farm,  and  that  when  the  same  was  sold  defendant  should 
pay  plaintiff  a  cash  commission  of  five  percent  on  the  price  received 


538  Texas  Civil  Appeals  Reports,  Vol.  40.      [November, 

for  the  same,  and  that  thereafter  plaintiff  complied  with  his  .part  of 
said  contract,  if  any,  and  said  property  was  sold  at  a  price  and  upon 
terms  acceptable  to  defendant,  then  yon  will  find  for  plaintiff  five  per- 
cent on  the  price  at  which  said  land  was  sold.  If  you  do  not  so  be- 
lieve and  find  from  the  evidence,  then  your  verdict  will  be  for  the  de- 
fendant." 

The  objections  urged  to  the  charge  are  that  it  is  "an  abstract  state- 
ment of  legal  propositions,"  and  did  not  separate  the  questions  of  law 
from  questions  of  fact,  but  submitted  questions  of  law  to  the  jury ;  as, 
for  instance,  the  question  of  a  valuable  consideration,  and  of  what 
would  be  a  compliance  with  the  contract  on  the  part  of  appellant.  The 
further  objection  is  urged  that  it  submitted  issues  not  raised  by  the 
evidence,  or  rather  immaterial  issues,  as,  for  instance,  whether  the 
property  had  been  sold  "at  a  price  and  upon  tenns  acceptable  to  de- 
fendant," it  being  material  only  that  it  had  been  sold. 

These  objections,  though  technical,  seem  to  be  warranted,  but  are  not 
such  as  would  always  require  the  judgment  to  be  reversed.  In  this 
case,  however,  we  think  appellant  is  entitled  to  have  them  seriously  con- 
sidered, especially  as  the  court  refused  to  give  the  following  charge,  to 
which  ruling  error  is  also  assigned: 

"The  undisputed  evidence  shows  that  in  May,  1902,  defendant  owed 
plaintiff  a  commission  of  $3,600  for  the  sale  or  exchange,  as  defend- 
ant's agent,  of  a  certain  ranch,  and  that  defendant  paid  plaintiff  at 
that  time  $2,500.  Now,  if  you  believe  from  the  evidence  that,  at  the 
time  of  the  payment  of  said  $2,500,  or  subsequently  thereto,  plaintiff 
and  defendant  entered  into  a  contract  by  which  it  was  agreed  between 
them  that,  in  lieu  of  plaintiff's  claim  for  $1,100,  he  was  to  assist  de- 
fendant in  the  sale  of  his  farm  in  Lamar  County,  known  as  the  Wil- 
liams farm,  and  receive  a  commission  on  said  sale  when  made  of  five 
percent  of  the  amount  it  sold  for,  and  that  plaintiff  did  so  assist  de- 
fendant in  the  sale  of  his  farm  in  Lamar  County,  known  as  the  Wil- 
cent  of  the  consideration  that  you  may  find  from  the  evidence  was  paid 
to  defendant  by  J.  F.  Thompson  for  said  Williams  farm,  and  six  per- 
cent thereon  from  December  22,  1903." 

Left  as  they  were,  by  the  charge  given,  to  determine  for  themselves 
what  would  be  a  valuable ,  consideration,  and  what  would  be  a  compli- 
ance by  appellant  with  his  contract,  the  jury  may  have  concluded,  con- 
trary to  the  ruling  made  by  this  court  in  Tillman  v.  Land  (11  Texas 
Ct.  Rep.,  769),  that  appellant  had  no  right  to  claim  commissions  on  so 
much  of  the  price  of  the  ranch  as  had  been  paid  in  the  Williams  farm 
at  an  agreed  value;  or  that  the  compromise  of  appellant's  claim,  though 
made  on  the  terms  testified  to  by  him,  was  not  a  valuable  consideration; 
or  even  that  the  mutual  promises  involved  in  the  contract  of  agency 
did  not  constitute  a  valuable  consideration.  Or  they  may  have  con- 
cluded, because  appellee  did  not  sell  the  farm  to  Thompson  on  pre- 
cisely the  terms  proposed  when  appellant  sent  him  out  to  see  it,  that 
he  was  not  entitled  to  commissions  on  the  sale  as  finally  made,  although 
they  may  have  accepted  his  version  of  the  settlement  of  the  original 
controversy,  the  words,  "at  a  price  and  on  terms  acceptable  to  defend- 
ant," used  in  the  charge,  being  at  least  superfluous,  and  probably  mis- 
leading when  applied  to  the  peculiar  facts  of  this  case. 
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The  requested  instruction  submitted  only  issues  of  fact  to  the  jury, 
and  no  good  reason  is  perceived  why  it  should  not  have  been  given, 
since  it  correctly  and  plainly  stated  the  law  arising  on  the  facts  relied 
on  by  appellant  for  a  recovery. 

Because  the  court  gave  the  one  charge,  and  refused  the  other,  the 
judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


J.  E.  Cowans  v.  Fort  Worth  and  Denver  City  Railway  Company. 

Decided  November  11,  1905. 

1. — ^Defective  Crouing  Over  Bailroad  Tracks — Liability  of  Company. 

In  the  absence  of  ordinary  care,  a  railroad  company  is  liable  to  those 
using  a  defective  crossing  over  its  tracks,  who,  by  reasonable  implication,  are 
invited  to  use  the  same  and  are  injured  thereby. 

2. — Same. 

One  who  is  expressly  or  impliedly  invited  by  the  railroad  company  to  use  a 
crossing  over  its  tracks  is  not  required  to  exercise  ordinary  care  in  selecting  the 
same,  since  he  had  the  rigiit  to  assume  that  the  railroad  company  had  discharged 
its  duty  to  supply  him  with  a  reasonably  safe  crossing,  unless  he  is  himself 
chargeable  with  knowledge  of  its  bad  condition. 

Appeal  from  the  District  Court  of  Potter.  Tried  below  before  Hon. 
Ira  Webster. 

Barrett,  Stewart  &  Templeton,  for  appellant. — That  the  charge  of 
the  court  quoted  in  the  opinion  was  too  restrictive,  and  confined 
plaintiff's  right  of  recovery  within  too  narrow  limits,  and  did  not  give 
the  jury  sufficient  latitude,  cited:  Batts'  Rev.  Stats.,  art.  4426;  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Belt,  59  S.  W.  Rep.,  610;  Missouri,  K.  & 
T.  Ry.  Co.  V.  Connelly,  39  S.  W.  Rep.,  145;  Missouri  Pac.  Rv.  Co.  v. 
Bridges,  12  S.  W.  Rep.,  210;  Elliott  on  Railroads,  sees.  1248,  1249; 
Nicolas  V.  Washington  &  0.  Rv.  Co.,  32  Am.  &  Eng.  Ry.  Cases,  27; 
Delany  v.  Milwaukee  &  C.  T.  F.  Ry.,  33  Wis.,  67;  Bennett  v.  Louisville 
&  N.  Ry.  Co.,  102  U.  S.,  577;  Sioux  City  &  Pac.  Ry.  v.  Stout,  84  U. 
S.,  745;  Breeze  v.  Powers,  45  N.  E.  Rep.,  132;  Nave  v.  Flack,  46  Am. 
Rep.,  205;  Phillips  v.  Library  Co.,  27  Atl.  Rep.,  480;  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Gasscamp,  69  Texas,  545 ;  City  of  Dallas  v.  Moore,  74  S.  W. 
Rep.,  97 ;  Citv  of  Austin  v.  Ritz,  72  Texas,  391 ;  International  &  G.  N. 
Rv.  Co.  V.  Robertson,  27  S.  W.  Rep.,  564;  Missouri,  K.  &  T.  Rv.  Co. 
v.*^  Connelly,  39  S.  W.  Rep.,  145. 

Appellant  being  invited  by  appellee,  either  expressly  or  impliedly, 
to  use  this  crossing,  was  not  bound  to  use  ordinary  care  in  selecting  a 
crossing,  as  he  had  the  right  to  assume  said  crossing  to  be  safe  unless 
he  knew  it  was  in  bad  condition,  in  which  event  only  he  was  bound  to 
use  care  in  selecting  a  route.  Dallas  &  G.  Ry.  Co.  v.  Able,  72  Texas, 
150;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Belt,  59' S.  W.  Rep.,  610;  Nicolas 
v.  Washington  &  0.  W.  Ry.  Co.,  32  Am.  &  Eng.  Ry.  Cases,  27. 

Where  a  railroad  company  invites  persons  to  come  onto  its  premises 
to  transact  business  with  it,  it  is  in  duty  bound  to  keep  such  premises 
and  the  approaches  thereto  in  an  ordinarily  safe  condition.   Hamilton 
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V.  Texas  &  Pac.  Ry.  Co.,  64  Texas,  253;  Stewart  v.  International  & 
G.  N.  Ry.  Co.,  53  Texas,  289 ;  Texas  &  Pac.  Ry.  Co.  v.  Hudman,  28 
S.  W.  Rep.,  390;  Galveston  Oil  Co.  v.  Morton,  70  Texas,  404;  U:  S. 
Notes,  vol.  9,  1117;  Murch  v.  Concord  Ry.  Co.,  61  Am.  Dec,  631 ;  13 
Am.  &  Eng.  Ry.  Cases,  29;  1  Am.  &  Eng.  Ry.  Cases,  71;  International 
&  G.  N.  Ry.  Co.  V.  Douglass,  27  S.  W.  Rep.,  793 ;  Pierce  on  Railroads, 
275. 

The  use  of  the  Crossing  by  plaintiff,  with  knowledge  that  it  was  not 
in  good  condition,  was  not  negligence  as  matter  of  law.  It  was  a  ques- 
tion for  the  jury  to  determine  whether  or  not,  under  all  the  facts  and 
evidence  in  the  case,  plaintiff  was  guilty  of  negligence  in  attempting 
to  use  the  crossing.  International  &  G.  N.  Ry*  Co.  v.  Robertson,  27 
S.  W.  Rep.,  564;  Quinn  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  11  Texas  Ct. 
Rep.,  820;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Gasscamp,  69  Texas,  545;  City 
of  Dallas  v.  Moore,  74  S.  W.  Rep.,  97;  City  of  Austin  v.  Ritz,  72  Texas, 
391;  Ball  v.  City  of  El  Paso,  23  S.  W.  Rep.,  835;  City  of  Denison  v. 
Sanford,  21  S.  W.  Rep.,  785;  City  of  Galveston  v.  Hemmis,  72  Texas, 
558;  Lee  v.  International  &  G.  N.  Ry.  Co.,  36  S.  W.  Rep.,  63;  Texas 
&  Pbc.  Ry.  Co.  V.  McCoy,  44  S.  W.  Rep.,  26. 

Spoontz  &  Thompson  and  J.  H.  Barwise,  Jr.,  for  appellee. — The 
crossing  in  question  having  been  constructed  across  the  switch  track  of 
appellee  by  another  person,  for  his  own  private  accommodation  and 
convenience,  the  crossing  not  being  in  any  sense  a  public  one  within 
the  meaning  of  the  law,  and  not  having  been  constructed,  maintained 
or  recognized  as  such  by  the  appellee,  and  there  being  no  other  or  fur- 
ther act  of  appellee  shown  with  reference  to  such  crossing  than  a  mere 
passive  acquiescence  in  its  use  by  a  few  persons,  there  was  no  duty 
under  these  conditions  on  the  part  of  appellee  to  maintain  said  cross- 
ing, and  the  trial  court  should  have  directed  a  verdict  for  the  appellee. 
Hence,  there  can  be  no  error  whatsoever  arising  out  of  the  manner  in 
which  this  case  was  submitted  to  the  jury. 

There  were  but  two  theories  presented  by  the  testimony  upon  w^hich 
this  case  could,  or  ought  to,  have  been  submitted  to  the  jury,  to  wit : 

(a)  That  the  yardmaster,  King,  being  duly  authorized  so  to  do,  had 
given  to  the  appellant  an  express  invitation  to  cross  at  the  particular 
crossing  in  question,  for  the  purpose  of  unloading  the  car,  and  that, 
therefore,  a  duty  was  fixed  on  appellee  to  use  ordinary  care  to  main- 
tain the  crossing;  or 

(b)  That,  inasmuch  as  the  appellee  had  placed  the  car  near  to  the 
crossing  in  question,  and  at  a  point  to  the  west  of  Buchanan  Street, 
and  at  a  point  to  which,  on  account  of  a  certain  mud  hole  and  other 
obstructions,  appellant  could  not  get  from  the  regular  public  crossing 
at  Buchanan  Street,  except  and  only  by  crossing  over  the  crossing  in 
question,  thereby  rendering  it  necessary  for  him  to  cross  at  said  place; 
therefore  there  arose  an  implied  invitation  because  of  this  necessity  to 
cross  there.  In  other  words,  since  the  appellee  had  placed  the  car  for 
unloading  at  a  place  that  rendered  it  necessary,  under  all  the  facts,  for 
appellant  to  cross  over  the  crossing  in  question,  it  had  thereby  im- 
pliedly invited  him  to  cross.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Montgomery, 
85  Texas,  64;  Texas  &  Pac.  Ry.  Co.  v.  Neill,  30  S.  W.  Rep.,  369;  Mis- 
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souri  Pac.  Ry.  Co.  v.  Bridges,  74  Texas,  620;  Taylor,  B.  &  H.  Ry.  Co. 
V.  Warner,  88  Texas,  642;  Bennett  v.  Louisville  &  N.  Railroad  Co., 
102  U.  S.,  577;  Morgan  v.  Pennsylvania  Railroad  Co.,  7  Fed.  Rep.,  78. 
The  testimony  being  abundantly  suflBcient  to  raise  the  issue  of  ap- 
pellant's negligence  in  undertaking  to  cross  at  this  particular  place, 
and  being  abundantly  sufficient  to  justify  a  finding  that  appellant  was 
guilty  of  contributory  negligence,  it  was  the  imperative  duty  of  the 
court  to  submit  this  issue  to  the  jury.  Tucker  v.  National  Loan  & 
Inv.  Co.,  80  S.  W.  Rep.,  879;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Montgomery, 
85  Texas,  64;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Gascamps,  7  S.  W.  Rep.,  227. 

SPEER,  Associate  Justice. — Appellant,  who  was  engaged  in  driv- 
ing a  dray  in  the  city  of  Amarillo,  was  injured  in  an  attempt  to  cross 
appellee's  railroad  tracks,  and  sought  to  recover  damages  upon  the 
grounds  (1)  that  the  place  at  which  he  was  injured  was  a  public 
crossing,  and  (2)  that  he  was  expressly  or  impliedly  invited  by  ap- 
pellee to  cross  the  tracks  at  such  place  for  the  purpose  of  unloading  a 
car  of  drygoods  placed  near  there  by  the  railroad  company.  From  an 
adverse  judgment  in  the  District  Court  he  has  appealed,  and  seeks  a 
reversal  mainly  upon  alleged  errors  in  the  trial  court's  charge. 

Under  the  evidence  before  us  the  issue  of  the  crossing's  being  in  a 
public  street  is  practically  out  of  the  case,  and  the  question  is  whether 
or  not  appellee,  either  expressly  or  impliedly,  invited  appellant  to  use 
the  crossing.    Upon  this  issue  the  court  charged  the  jury  as  follows: 

"2d.  If  you  find  and  believe  from  the  evidence  that  the  plaintiff, 
in  unloading  the  car  of  goods  which  he  was  unloading  at  the  time  he 
was  injured,  used  the  crossing  over  defendant's  switch  track  near 
Pierce  Street  at  the  express  direction  or  instance  of  one  King,  and  that 
said  King  was  at  the  time  an  agent  or  servant  of  defendant,  having 
authority  to  so  direct  plaintiff,  or  that  the  defendant,  its  agents,  serv- 
ants or  employes  placed  said  car  on  one  of  its  tracks  near  said  crossing 
for  the  purpose  of  being  unloaded  from  said  place,  and  if  you  believe 
and  find  from  the  evidence  that  it  became,  and  was,  necessary  for  plain- 
tiff, in  unloading  said  car,  to  use  the  crossing  on  which  he  was  injured, 
then  it  became,  and  was,  the  duty  of  defendant  to  exercise  ordinary 
care  to  see  that  said  crossing  was  reasonably  safe  for  the  purpose  for 
which  it  was  used;  and  if  you  so  find  and  believe  from  the  evidence, 
and.  if  you  further  find  that  the  defendant  failed  to  exercise  such 
care,  and  failed  to  discharge  said  duty,  and  that,  as  a  direct  and  proxi- 
mate result  of  such  failure,  the  plaintiff  was  injured  as  alleged  in  his 
petition,  then  you  are  instructed  to  find  for  the  plaintiff,  and  assess 
his  damages  as  hereinafter  directed,  unless  you  find  for  the  defendant 
under  the  succeeding  paragraphs  of  this  charge. 

"3d.  If  you  fail  to  find  from  the  evidence  that  the  plaintiff  used 
said  crossing  at  the  express  direction  or  instance  of  said  King,  and  if 
you  fail  to  find  that  defendant,  its  agents  and  employes,  placed  said 
car  on  said  track  near  said  crossing  for  the  purpose  of  being  unloaded 
from  said  place,  and  if  you  fail  to  find  that  it  became,  and  was,  neces- 
sary for  plaintiff,  in  unloading  said  car,  to  use  said  crossing,  then  your 
verdict  will  be  for  the  defendant." 

Under  the  pleadings  and  evidence  these  paragraphs  of  the  charge 
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are  too  restrictive  of  appellant's  rights.  Tinder  them  he  is  required  to 
establish,  before  he  is  entitled  to  recover,  either  that  he  was  expressly 
directed  by  the  company  to  use  the  crossing,  or  that  the  appellee  placed 
the  car  for  the  purpose  of  being  unloaded  from  said  crossing,  and  that 
it  was  necessary  for  him  to  use  the  crossing;  whereas,  aside  from  any 
question  of  contributory  negligence,  appellant  would  also  be  entitled 
to  recover  upon  proof  that  appellee  placed  the  car  of  goods  at  the  point 
it  did,  intending  that  it  should  be  unloaded  over  the  Pierce  Street 
crossing,  or  set  it  at  such  place  under  such  circumstances  as  to  induce 
him,  in  the  exercise  of  ordinary  care,  to  believe  that  such  was  its  in- 
tention. Of  course,  if  the  place  were  a  public  crossing,  there  can  be  no 
question  of  appellee's  duty  to  exercise  ordinary  care  to  keep  the  same 
in  a  reasonably  safe  condition  for  those  using  the  crossing.  Nor  could 
there  be  if  the  company  expressly  invited  one  to  use  the  same.  But,  in 
the  absence  of  both  of  these  contingencies,  the  appellee  would  yet  be 
liable  if,  by  reasonable  implication,  it  invited  appellant  to  cross  its 
tracks  at  the  point  where  he  was  injured.  (Missouri  Pac.  Rv.  Co.  v. 
Bridges,  74  Texas,  620,  12  S.  W.  Rep.,  210;  Missouri  Pac.  Ry.  Co.  v. 
Lee,  70  Texas,  503,  7  S.  W.  Rep.,  857;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Montgomery,  85  Texas,  64;  Tavlor,  B.  &  H.  Ry.  Co.  v.  Warner,  88 
Texas,  642,  32  S.  W.  Rep.,  868;  Dallas  &  G.  Ry.  Co.  v.  Able,  72  Texas, 
150;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Belt,  59  S.  W.  Rep.,  607.)  Un- 
der such  circumstances  the  appellee  would  owe  to  the  appellant  pre- 
cisely the  same  duty  to  exercise  ordinary  care  in  maintaining  the  cross- 
ing as  though  such  place  were  in  a  public  street  or  highway.  The  evi- 
dence indicates  that  the  point  in  question  had  for  many  years  been  used 
by  draymen  as  a  crossing  when  unloading  cars  upon  appellee's  tracks, 
and  that  this  custom  was  necessarily  known  to  appellee.  It  also  indi- 
cates that  the  public  crossing  on  Buchanan,  a  nearby  street,  was  some- 
what out  of  repair,  and  that  the  car  of  goods  was  placed  within  a  few 
feet  of  the  Pierce  Street  crossing,  where  appellant  was  injured.  No 
barriers  or  signs  forbidding  the  use  of  the  place  by  the  public  were 
ever  erected.  From  these  circumstances  the  jury  might  have  found 
that  the  company  had  impliedly  invited  appellant  to  use  the  Pierce 
Street  crossing,  and  this,  too,  notwithstanding  there  is  some  evidence 
of  a  contrary  tendency  to  be  found  in  the  record. 

There  is  also  error  in  the  fourth  paragraph  of  the  court's  charge,  as 
pointed  out  in  appellant's  fourth  assignment  of  error.  If  appellee, 
either  expressly  or  impliedly  invited  appllant  to  use  the  Pierce  Street 
crossing,  then  he  was  under  no  obligation  to  exercise  ordinary  care  in 
selecting  a  crossing,  since  he  had  the  right  to  assume  that  appellee  had 
discharged  its  duty  to  supply  him  with  a  reasonably  safe  crossing,  un- 
less he  himself  was  chargeable  with  knowledge  of  its  bad  condition. 
He  would  only  be  required  to  exercise  this  care  in  the  event  the  com- 
pany had  in  no  way  invited  him  to  use  the  crossing  and  he  chose  the 
same  himself  in  his  effort  to  avoid  the  use  of  a  defective  and  unsafe 
crossing  provided  by  the  company.  But  this  is  not  the  case  made  by 
the  pleadings.  We  do  not  mean  to  indicate  that  it  was  improper  to 
charge  upon  the  issue  of  contributory  negligence;  we  rather  think  the 
issue  is  in  the  case,  and  that  a  charge  upon  it  should  be  given,  but  it 
should  not  impose  upon  appellant  the  duty  of  exercising  ordinary  care 
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to  select  the  crossing  if  he  was  invited  to  use  the  one  he  did.  Even  if 
appellant  knew  there  was  some  danger  attending  the  use  of  this  cross- 
ing, yet  if  he  exercised  the  care  of  an  ordinarily  prudent  person  under 
all  the  circumstances,  he  would  not  be  cut  off  from  a  recovery.  (Gulf, 
C.  &  S.  F.  Ev.  Co.  V.  Gasscamp,  69  Texas,  545;  Gulf,  C.  &*S.  F.  Ry. 
Co.  V.    Grisom,  11  Texas  Ct.  Rep.,  194.) 

For  the  error  discussed  the  judgment  is  reversed,  and  the  cause  re- 
manded for  another  trial. 

Reversed  and  remanded. 


Missouri,  Kansas  and  Texas  Railway  Company  v.  D.  D.  Lynch. 

Decided  November  11,  1905. 

1 . — ^Negligence — Defective  Engine— Inipeotlon. 

A  defect  in  an  engine,  which  an  inspection  would  have  disclosed,  raises 
the  issue  of  negligence.  Evidence  held  to  show  that  there  was  not  due  inspec- 
tion of  an  engine,  and  that  an  inspection  would  have  disclosed  that  its  shaker 
bar  attachments  were  out  of  repair,  by  reason  of  which  the  fireman  was  injured 
in  using  the  shaker  bar. 

2. — ^Same — Charge  on  Weight  of  Evidence. 

Requested  charges  to  the  effect  that  the  mere  fact  that  an  accident  happens 
or  that  an  injury  occurs  is  not  itself  proof  of  negligence,  nor  was  the  mere  fact 
that  plaintiff  was  injured  by  the  giving  way  of  the  shaker  bar  attachment 
such  proof,  were  properly  refused  as  on  the  weight  of  evidence. 

3. — Charge — ^Reqnest. 

Where  the  main  charge  fairly  embraces  the  proposition  announced  in  a 
special  charge  requested,  a  refusal  to  give  the  latter  is  not  error. 

4. — ^Personal  Injury — ^Evidence— Indemnity — ^Accident  Ininrance. 

In  an  action  for  personal  injury  to  a  railroad  employe  it  was  not  error 
to  exclude  evidence  as  to  how  long  he  drew  indemnity  for  the  injury  from  an 
accident  insurance  company  and  as  to  whether  it  was  for  a  partial  or  entire 
disability,  in  the  absence  of  a  showing  as  to  the  terms  of  the  policy  and  what 
kind  of  an  injuiy  would,  under  the  policy,  constitute  a  partial  and  what  a 
total  disability. 

5. — Same — ^Exhibiting  Injured  Limb— Demonstration  by  Physician. 

While  a  physician  was  on  the  witness  stand  plaintiff  exhibited  his  injured 
limbs  and  the  physician  testified  that  they  had  lost  sensation  and  were  without 
feeling,  and  to  demonstrate  this  to  the  jury,  stuck  pins  into  the  exposed  limbs, 
and  thereafter  deprived  plaintiff  of  the  support  of  his  crutches,  when  he  fell. 
Held,  that  the  evidence  was  admissible  to  show  the  nature  and  extent  of  plain- 
tiff's injuries,  and  as  it  could  have  affected  only  the  amount  of  the  recovery, 
of  w*hich  no  complaint  was  made  as  being  excessive,  the  defendant  could  not 
have  been  harmed  by  its  admission. 

6. — Same — Expert  Evidence— Opinion  of  Physician. 

A  medical  expert  could  testify  to  his  opinion  that  what  he  saw  about  plain- 
tiff and  the  length  of  time  that  had  elapsed  since  the  injury,  indicated  more 
the  idea  of  permanency  in  his  condition  than  that  of  temporary  injury. 

Appeal  from  the  District  Court  of  Grayson.     Tried  below  before 
Hon.  B.  li.  Jones. 

T.  8.  Miller,  A.  L,  Beaiy  and  C.  H.  Smith,  for  appellant. — The  court 
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erred  in  overruling  the  defendant's  motion  for  a  new  trial,  because  the 
evidence  was  wholly  insufficient  to  show  that  the  shaker  bar  attachment 
gave  way  and  came  loose,  thereby  causing  the  plaintiff's  injuries,  on 
account  of  any  negligence  of  this  defendant,  there  being  no  proof  of 
negligence  except  the  mere  happening  of  the  accident,  and  this  was 
manifestly  insufficient.  Railway  v.  Barrager,  14  S.  W.  Bep.,  242; 
Trinity  Lumber  Co.  v.  Denham,  85  Texas,  56 ;  Broadway  v.  Gas  Com- 
pany, 60  S.  W.  Rep.,  270;  Patton  v.  Railway,  17.9  U.  S.,  658;  Railway 
V.  Barrett,  166  U.  S.,  617;  Pierce  v.  Kile,  80  Fed.  Rep.,  865;  Killman 
V.  Palmer,  102  Fed.  Rep.,  224;  Kinkead  v.  Railway,  29  Pac.  Rep.,  3; 
Deane  v.  Light  Companv,  39  Pac.  Rep.,  346;  Huff  v.  Austin,  21  N. 
E.  Rep.,  864;  Brownfield  v.  Railway,  77  N.  W.  Rep.,  1038. 

Wolfe,  Hare  &  Maxey,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  was  a  suit  for  damages 
on  account  of  personal  injuries  sustained  by  the  plaintiff  while  acting 
as  fireman  on  an  engine  pulling  one  of  the  defendant's  freight  trains^ 
resulting  in  a  verdict  and  judgment  for  $12,500,  from  which  this  ap- 
peal is  prosecuted. 

Conclusions  of  fact — Appellee,  a  fireman  on  one  of  appellant's  en- 
gines, was  injured  while  shaking  the  grates  of  the  engine,  when  sud- 
denly the  shaker  bar  attachments  became  disconnected  from  the  grates, 
precipitating  him  backward  through  the  open  space  between  the  engine 
cab  and  tender  on  the  ground,  resulting  in  serious  and  permanent  in- 
juries to  him,  whereby  he  sustained  damages  in  the  amount  found  by 
the  jury.  The  attachment  for  shaking  the  grates  is  a  thick  rod  about 
three  or  four  feet  long  running  down  the  end  of  the  cab  by  the  head  of 
the  boiler  down  through  the  deck,  and  fastens  underneath  by  a  bolt 
to  a  kind  of  cross-arm  which  fastens  to  the  grates  in  the  firebox.  The 
fireman  shakes  the  grates  by  means  of  a  lever  attached  to  the  top  end 
of  this  rod,  which  lever,  when  not  in  use,  folds  down  by  the  side  of 
the  boiler  head.  When  it  is  necessary  to  shake  the  grates  the  lever 
would  be  raised  up  hori^sontally,  and  taken  hold  of  with  both  hands; 
you  would  proceed  to  work  it  backwards  and  forwards,  which  some- 
times requires  little  force,  but  sometimes  a  great  deal  of  force.  The 
shaker  bar  is  about  two  inches  thick,  and  is  strapped  to  the  boiler  head 
to  keep  it  in  its  place.  There  was  a  bolt  about  one  inch  thick  by  which 
it  was  connected  at  the  lower  part  with  the  grates.  After  the  accident, 
an  examination  of  the  shaker  bar  disclosed  that  the  bolt  which  con- 
nected the  shaker  bar  with  the  grates  was  out.  •  Appellee  did  not  as- 
sume the  risk  of  injury  resulting  from  the  defective  shaker  bar.  A 
proper  inspection  of  the  engine  by  the  agents  and  employes  of  appel- 
lant would  have  disclosed  the  defect  in  the  shaker  bar  attachments, 
which  defect  rendered  the  engine  unsafe,  and  proximately  caused  the 
injuries  to  appellee. 

Conclusions  of  law. — Error  is  assigned  to  the  court's  action  in  over- 
ruling defendant's  motion  for  new  trial,  in  that  it  is  contended  that 
the  evidence  was  wholly  insuflBcient  to  show  that  the  shaker  bar  at- 
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tachment  gave  way  and  came  loose  on  account  of  any  negligence  of  de- 
fendant. For  the  same  reason  it  is  insisted  that  the  court  erred  in  re- 
fusing to  direct  a  verdict  for  defendant,  as  requested  by  its  special 
charge  number  1. 

The  bolt  which  held  the  shaker  bar  to  the  grates  was  about  one  inch 
thick  and  had  a  large  head  on  it.  On  the  other  end  were  threads  on 
which  a  nut  was  turned,  and  below  the  nut  there  was  a  hole  in  the 
bolt  through  which  a  cotter  key  was  passed  and  then  spread.  If  the 
bolt  was  all  right  it  could  not  work  out,  nor  could  it  be  broken  by 
any  strength  one  could  place  against  it.  If  the  cotter  key  is  out,  and 
the  nut  oflf,  in  shaking  the  grates  the  bolt  will  work  out.  After  the 
accident  it  was  discovered  that  the  bolt  was  out.  The  bolt  must  have 
been  out  when  the  accident  occurred.  It  is  clear  that  the  absence  of 
this  bolt  was  the  cause  of  the  accident.  At  the  time  of  the  accident 
the  engine  was  returning  to  Denison  from  a  trip  to  Muscogee.  It  left 
Denison  on  the  19th  of  September,  1903,  and  the  accident  occurred  on 
September  21.  A  witness  testified  that  he  inspected  the  engine  at 
Denison  on  the  19th  of  September,  but  on  cross-examination  he  stated 
he  had  no  recollection  of  inspecting  this  particular  engine — that  he 
only  inspected  during  the  daytime;  that  the  company  had  no  night  in- 
spector; that  he  was  the  only  inspector  at  that  time;  it  was  a  very 
busy  time  with  the  railroad,  and  that  many  engines  went  out  without 
inspection.  The  evidence  shows  that  if  the  cotter  key  was  out,  and  the 
nut  off  of  the  bolt,  the  bolt  would  work  out.  There  is  very  little  wear 
on  it,  and  it  is  not  liable  to  break.  On  the  trip  prior  to  this  the  ap- 
pellee was  down  under  the  engine  cleaning  the  ashpan,  and  noticed  the 
shaker  bar  attachment,  and  did  not  discover  anything  wrong  with  it. 
We  are  of  the  opinion  that  the  evidence  fails  to  show  an  inspection  of 
this  engine  prior  to  its  starting  on  this  trip,  and  that  an  inspection 
would  have  disclosed  the  fact  that  its  shaker  bar  attachments  were  out 
of  repair.  By  the  use  of  ordinary  care  the  railway  company  could 
have  had  knowledge  of  this  defect  and  remedied  the  same,  and  its 
failure  to  do  so  was  negligence.  A  defect  in  the  engine,  which  an  in- 
spection would  have  disclosed,  raises  the  issue  of  negligence.  The  duty 
of  inspection  did  not  rest  upon  appellee.  He  had  the  right  to  assume 
that  the  company  had  used  ordinary  care  to  provide  him  with  a  rea- 
sonably safe  engine.  The  duty  to  inspect  was  upon  the  company,  and 
the  evidence  failing  to  show  an  inspection,  the  jury  could  infer  that, 
in  this  respect,  it  was  guilty  of  negligence,  and  that  such  negligence 
was  the  proximate  cause  of  appellee's  injuries.  (San  Antonio  &  A.  P. 
By.  Co.  V.  Lindsey,  27  Texas  Civ.  App.,  316,  65  S.  W.  Sep.,  668;  Gal- 
veston, H.  &  S.  A.  Bv.  Co.  V.  Buch,  27  Texas  Civ.  App.,  283,  65  S.  W. 
Bep.,  681;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Wood,  63  S.  W.  Bep.,  165:  Gal- 
veston, H.  &  S.  A.  By.  Co.  v.  Parsley,  6  Texas  Civ.  App.,  150,  25  S. 
W.  Bep.,  64;  McCrary  v.  Galveston,  H.  &  S.  A.  By.  Co.,  89  Texas,  168; 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Templeton,  87  Texas,  42.)  It  fol- 
lows that,  in  our  opinion,  the  court  did  not  err  in  refusing  to  instruct 
a  verdict  and  in  overruling  appellant's  motion  for  a  new  trial. 

There  was  no  error  in  refusing  appellant's  special  charges  reading: 
**Gentlemen  of  the  jury:  The  mere  fact  that  an  accident  happens,  or 
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that  an  injury  occurs,  is  not  of  itself  proof  of  negligence/'  "Gentle- 
men of  the  jury:  The  mere  fact  that  the  plaintiff  was  injured  by  the 
giving  way  of  the  shaker  bar  attachment  is  no  proof  of  negligence 
against  the  defendant^'  These  requested  charges  were  on  the  weight 
of  the  evidence  and  were  properly  refused.  The  court's  main  charge 
restricted  the  jury  in  their  finding  to  such  facts  and  circumstances  as 
they  might  find  constituted  negligence. 

For  the  reasons  given  for  refusing  appellant's  special  charges,  above 
set  out,  there  was  no  error  in  refusing  the  special  charges  as  complained 
of  in  the  fourth,  fifth  and  sixth  assignments  of  error. 

The  action  of  the  court  in  refusing  the  following  special  charge  is 
assigned  as  error :  "Gentlemen  of  the  jury :  When  the  plaintiff  entered 
the  service  of  the  defendant  as  fireman  he  assumed  all  risks  arising  on 
account  of  the  ordinary  and  usual  wear  of  the  company's  machinery, 
and  if  you  believe  from  the  evidence  that  his  injury  was  due  to  an  ac- 
cident arising  from  such  ordinary  and  usual  wear,  and  that  there  was 
no  negligence  on  the  part  of  the  defendant — ^that  is  to  say,  that  the 
defendant  did  not  fail  to  use  ordinary  care  to  discover  the  defect  and 
repair  such  machinery — you  must  return  a  verdict  for  the  defendant." 
The  court  had  instructed  the  jury  on  assumed  risk.  The  main  charge 
fairly  embraced  the  proposition  announced  in  the  special  charge  re- 
quested, hence  its  refusal  was  not  error. 

Error  is  assigned  to  the  action  of  the  court  in  sustaining  exceptions 
to  certain  questions  propounded  by  appellant  to  the  appellee  while  tes- 
tifying on  cross-examination  in  the  case — ^how  long  he  drew  indemnity 
from  an  accident  insurance  company  in  which  it  was  shown  he  was  in- 
sured, and  whether  he  drew  indemnity  for  a  partial  disability  or  entire 
disability.  These  questions  were  excepted  to  as  irrelevant,  immaterial, 
and  not  the  best  evidence.  The  exception  was  sustained.  Whether  the 
appellee  drew  indemnity,  and  if  so,  the  amount,  and  whether  for  a  par- 
tial or  entire  disability,  we  think  was  immaterial  to  any  issue  in  the 
case.  The  terms  of  the  policy  under  which  the  indemnity  was  paid 
were  not  shown,  and  it  is  not  shown  what  kind  of  an  injury  would, 
under  the  policy,  constitute  a  partial  disability  and  what  a  total. 

During  the  trial,  and  while  plaintiff's  witness  Dr.  W.  C.  Butledge 
was  on  the  stand,  the  plaintiff's  counsel  had  the  plaintiff  to  come 
around  in  front  of  the  jury,  take  off  his  shoes  and  socks,  and  pull  up 
his  trousers  and  underwear,  so  as  to  expose  his  limbs  above  the  knees, 
and  then  requested  the  witness  Dr.  Rutledge  to  show  the  jury,  and 
demonstrate  the  plaintiff's  sensibility  or  lack  of  sensibility  in  his  limbs. 
The  witness  then  proceeded  as  follows:  "As  I  said  a  while  ago,  he  has 
a  loss  of  sensation.  His  feet  stay  cold  all  the  time.  There  is  no  feel- 
ing down  here.  You  can  pinch  it  as  deep  as  you  want  to  and  it  don't 
make  any  difference.  There  is  no  sensation  whatever.  (Here  the  wit- 
ness stuck  pins  in  the  plaintiff's  limbs  in  various  places,  and  continued 
the  process  until  the  blood  was  running  freely  from  one  place  in  one 
limb.)  You  can  light  a  match  there,  and  bum  him,  if  you  want.  The 
other  is  the  same  as  this  one  (continuing  to  prick  the  other  limb). 
However,  the  left  is  a  little  better  leg  than  the  other.  He  seems  to 
sort  of  bring  it  up  from  the  hip  and  brace  himself  on  it  so  he  can  walk 
on  his  criitches.     If  it  wasn't,  he  could  not  walk  on  his  crutehes,^ 
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Then,  turning  to  the  jury :  "If  you  would  like  for  me  to,  I  will  stick 
a  match  under  it.  He  won't  have  any  pain  about  it  at  all.  It  will 
make  a  blister,  of  course.^'  And  while  said  witness  was  on  the  stand 
the  plaintiff's  counsel  had  the  plaintiff  to  stand  up  in  front  of  the  jury, 
and  requested  the  witness  to  remove  his  crutches.  The  witness  then 
proceeded  to  take  one  crutch  from  under  the  plaintiff,  leaving  the 
plaintiff  standing  on  the  other,  and  then  forcibly  removed  the  latter, 
allowing  the  plaintiff  to  fall  nearly  to  the  floor,  whereupon  the  wit- 
ness, who  was  a  very  strong  man,  caught  the  plaintiff,  raised  him  up, 
stood  him  erect,  and  then  turned  him  loose  and  let  him  fall  again, 
this  time,  as  before,  catching  him  just  before  he  struck  the  floor. 

To  these  proceedings  the  defendant  objected  on  the  ground  that  they 
were  improper,  and  calculated  to  prejudice  the  minds  of  the  jury.  The 
objection  was  overruled  and  the  evidence  admitted.  The  evidence  was 
admissible  as  tending  to  show  the  nature  and  extent  of  appellee's  in- 
juries. This  evidence  could  only  have  affected  the  amount  of  the  re- 
covery, and,  as  there  is  no  complaint  made  that  the  verdict  is  exces- 
sive, the  defendant  could  not  have  been  harmed  by  its  admission. 

The  trial  court  did  not  err  in  admitting  the  testimony  of  Dr.  Moore 
that,  in  his  opinion,  from  all  the  history  given  him  of  the  case,  and 
from  what  he  saw  about  plaintiff,  the  length  of  time  that  had  elapsed 
since  the  injury,  it  would  indicate  more  the  idea  of  permanency  in  his 
condition  than  not.  The  witness  was  a  medical  expert,  and  could  give 
his  opinion,  based  on  his  examination  and  the  history  of  the  case  re- 
ceived from  plaintiff.  The  appellant  could,  on  cross-examination  of 
the  witness,  have  shown  that  the  history  of  the  case  received  by  the  wit- 
ness from  appellee  was  not  correct.  The  evidence  went  only  to  the 
extent  of  the  injuries  of  appellee,  and  no  complaint  is  made  of  the  e\- 
cessiveness  of  the  verdict. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


GuLP^  Colorado  and  Santa  Pe  Railway  Company  v.  Massenburg- 
Bankhead  Dryooods  Company. 

Decided  November  11,  1905. 

1. — ^Lost  SliipmeiLt — ^Invoice— Bill  of  Lading — ^Insuffloient  Eyidenoe. 

Plaintiff  sued  for  the  loss  of  a  shipment  of  goods  between  New  York  and 
Paris,  Texas.  An  invoice  of  the  goods  purchased,  together  with  a  bill  of  lading 
executed  by  the  steamship  company  for  one  case  of  clothing,  was  received  by 
the  plaintiffs  from  the  consignors.  There  was  evidence  that  this  case  of  clothing 
was  delivered  to  the  defendant  railroad  company  at  Galveston;  there  was  tes- 
timony that  it  was  never  received  by  the  plaintiffs;  there  was  no  direct  evidence 
showing  the  contents  of  the  case  of  clothing.  Held,  the  evidence  was  insuffi- 
cient to  support  the  verdict  in  that  it  failed  to  snow  that  the  clothing  de- 
scribed in  the  petition  was  contained  in  the  case  of  clothing  for  which  the  bill 
of  lading  was  given. 

Appeal  from  the  County  Court  of  Lamar.    Tried  below  before  Hon. 
John  W.  Love. 
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J.  W.  Terry  and  A,  H.  Culwell,  for  appellant. — That  the  evidence 
was  insufficient  to  support  the  verdict,  cited:  Texas  &  P.  By,  Co.  v. 
Copper,  12  Texas  Ct.  Eep.,  23. 

Moore,  Park  &  Birmingham,  for  appellees. — ^That  the  evidence  was 
sufficient  to  support  the  verdict,  cited:  Grenleaf  on  Evidence,  sec. 
13  a  (15th  ed.);  Carter  v.  Carter,  5  Texas,  101;  Burrell  v.  State,  18 
Texas,  733;  Baylor  v.  Tillebach,  49  S.  W.  Sep.,  721;  Sparks  v.  Dawson, 
47  Texas,  145. 

BOOKHOUT,  Associate  Justice. — The  appellee  filed  this  suit  in 
the  County  Court  of  Lamar  County  against  the  Mallory  Steamship 
Line  and  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company,  charging 
in  the  petition  that  on  or  about  the  13th  day  of  October,  1902,  it  caused 
to  be  delivered  to  the  Mallory  Steamship  Line,  in  New  York,  a  certain 
shipment  of  goods  of  the  value  of  three  hundred  and  forty-one  dollars 
($341),  to  be  carried  by  said  steamship  line  to  Galveston,  Texas,  and 
thence  to  be  forwarded  to  appellee  at  Paris,  Texas,  and  that  said  goods 
had  never  been  received  at  Paris,  Texas,  and  for  the  value  of  which 
this  suit  was  filed.  The  Mallory  Steamship  Line  pleaded  its  privilege 
to  be  sued  in  Galveston  County,  Texas.  The  railway  company  answered 
by  general  demurrer,  general  denial,  and  specially,  that  on  the  11th  of 
September,  1902,  Heidelberg,  Wolf  &  Company,  in  the  city  of  New  York, 
executed  a  written  contract  with  the  Mallory  Line  to  transfer  a  certain 
shipment,  the  contents  of  which  were  unknown,  to  Massenburg-Bank- 
head  Drygoods  Company,  at  Paris,  Texas;  that  it  was  provided  in  this 
contract  in  case  there  was  any  loss  or  damage  to  the  shipment  that  only 
the  carrier  in  whose  custody  the  goods  were  at  the  time  of  the  loss 
should  be  liable,  and  further,  that  it  was  the  duty  of  the  consignee  to 
see  that  they  got  the  right  marks  and  numbers  on  the  boxes,  and  that, 
after  the  party  applying  for  the  goods  from  the  carrier  had  signed  for 
the  same,  the  carrier  should  be  released  from  all  responsibility.  It 
averred  that  it  was  a  connecting  carrier  with  the  New  York  &  Texas 
Steamship  Company,  and,  during  September,  1902,  received  a 
shipment  which  it  duly  delivered  at  destination  to  the  plaintiff,  or  its 
authorized  agents,  J.  A.  Hogue,  or  his  manager,  E.  M.  Higgs;  that  it 
received  this  shipment  as  connecting  carrier,  and  as  such  was  entitled 
to  the  benefits  of  all  the  stipulations  contained  in  the  original  contract 
of  shipment  with  the  Mallory  Line,  which  was  known  to  and  ratified 
by  the  plaintiff  herein. 

Further,  that  it  delivered  the  shipment  which  it  received  from  the 
Mallory  Line  to  the  said  Hogue  and  Higgs,  and  that  they  were  com- 
mon carriers,  and  that,  by  reason  of  its  delivery  to  them,  its  responsi- 
bility ceased. 

The  plea  of  privilege  interposed  by  the  Mallory  Line  was  sustained, 
and  the  suit  as  to  it  was  dismissed.  The  case  proceeded  to  trial  against 
this  appellant,  and  verdict  was  returned  December  15,  1904,  against  it 
for  a  total  sum  of  $486.17.  Judgment  followed,  and  defendant  per- 
fected an  appeal. 

Opinion. — It  is  insisted  that  the  verdict  of  the  jury  is  contrary  to 
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the  great  weight  and  preponderance  of  the  evidence,  in  that  there  was 
no  evidence  that  the  shipment  delivered  by  Heidelberg,  Wolf  &  Com- 
pany to  the  New  York  Steamship  Company  at  New  York  contained 
clothing,  or  that  it  did  not  contain  drygoods.  Massenburg-Bankhead 
Drygoods  Company,  of  Paris,  Texas,  purchased  from  Heidelberg,  Wolf 
&  Company,  of  New  York,  on  September  9,  1902,  a  bill  of  overcoats 
amounting  to  $341.  The  goods  are  described  in  the  petition,  and  it  is 
alleged  that  they  never  were  delivered  to  Massenburg-Bankhead  Dry- 
goods  Company  at  Paris.  An  invoice  of  the  goods  purchased,  together 
with  a  bill  of  lading  executed  by  the  New  York  &  Texas  Steamship 
Company  for  one  case  of  clothing,  was  received  by  Massenburg-Bank- 
head Drygoods  Company  at  Paris  from  Heidelberg,  Wolf  &  Company, 
of  New.  York.  The  case  was  marked  "Massenburg-Bankhead  D.  6. 
Co.,  Paris,  Texas,  No.  7481.^^  There  is  testimony  that  this  case  of 
clothing  was  never  delivered  to  the  consignees.  There  is  evidence  to 
the  effect  that  the  case  of  clothing  number  7481,  shipped  by  Heidel- 
berg, Wolf  &  Company,  was  delivered  to  the  appellant  company  at  Gal- 
veston. There  is  no  direct  evidence  showing  the  contents  of  this  case 
of  clothing.  The  court  instructed  the  jury  that  the  contents  of  the 
case  could  be  shown  by  circumstances,  as  well  as  direct  proof.  This 
may  be  true,  but  the  circumstances  must  be  sufficient  to  enable  the  jury 
to  determine  the  fact  to  be  found  by  them.  It  was  shown  that  Heidel- 
berg, Wolf  &  Company  dealt  exclusively  in  clothing.  The  above  is  all 
the  evidence  tending  to  show  that  the  clothing  described  in  the  petition 
ever  came  into  the  possession  of  the  railway  company. 

Do  these  facts  authorize  a  finding  that  the  clothing  described  in  the 
invoice  was  contained  in  the  case  number  7481  described  in  the  bill  of 
lading?  It  is  true  the  bill  of  lading  describes  the  property  as  a  case  of 
clothing,  but  it  further  states  that  the  contents  are  unknown.  If  it 
can  be  inferred  that  the  case  contained  clothing,  then  how  much  of  the 
bill  purchased  by  the  appellee  did  it  contain  ?  It  seems  from  the  testi- 
mony that  it  did  not  contain  the  entire  bill  purchased,  for  it  is  shown 
that  a  small  shipment  of  this  bill  was  sent  to  appellee  by  express.  The 
amount  sent  by  express  is  not  shown,  or  the  value  of  the  goods  sent. 
The  contents  of  this  case  of  clothing,  it  would  seem,  could  have  been 
established  by  direct  proof. 

We  are  clearly  of  the  opinion  that  the  evidence  was  insufficient  to 
support  the  verdict,  in  that  it  failed  to  show  that  the  clothing  de- 
scribed in  the  petition  was  contained  in  the  case  of  clothing  for  which 
the  bill  of  lading  was  given.  It  follows  that  the  trial  court  erred  in 
overruling  the  appellant's  motion  for  a  new  trial. 

Appellant  complains  of  the  action  of  the  Court  in  refusing  certain 
special  charges  requested  by  it.  These  charges,  we  think,  were  suffi- 
ciently embraced  in  the  main  charge,  and  hence  there  was  no  error  in 
refusing  the  same. 

For  3ie  error  pointed  out  the  judgment  is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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are  too  restrictive  of  appellant's  rights.  Under  them  he  is  required  to 
establish,  before  he  is  entitled  to  recover,  either  that  he  was  expressly 
directed  by  the  company  to  use  the  crossing,  or  that  the  appellee  placed 
the  car  for  the  purpose  of  being  unloaded  from  said  crossing,  and  that 
it  was  necessary  for  him  to  use  the  crossing;  whereas,  aside  from  any 
question  of  contributory  negligence,  appellant  would  also  be  entitled 
to  recover  upon  proof  that  appellee  placed  the  car  of  goods  at  the  point 
it  did,  intending  that  it  should  be  unloaded  over  the  Pierce  Street 
crossing,  or  set  it  at  such  place  under  such  circumstances  as  to  induce 
him,  in  the  exercise  of  ordinary  care,  to  believe  that  such  was  its  in- 
tention. Of  course,  if  the  place  were  a  public  crossing,  there  can  be  no 
question  of  appellee's  duty  to  exercise  ordinary  care  to  keep  the  same 
in  a  reasonably  safe  condition  for  those  using  the  crossing.  Nor  could 
there  be  if  the  company  expressly  invited  one  to  use  the  same.  But,  in 
the  absence  of  both  of  these  contingencies,  the  appellee  would  yet  be 
liable  if,  by  reasonable  implication,  it  invited  appellant  to  cross  its 
tracks  at  the  point  where  he  was  injured.  (Missouri  Pac.  Rv.  Co.  v. 
Bridges,  74  Texas,  520,  12  S.  W.  Rep.,  210;  Missouri  Pac.  Ry.  Co.  v. 
Lee,  70  Texas,  503,  7  S.  W.  Rep.,  857;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Montgomery,  85  Texas,  64;  Tavlor,  B.  &  H.  Ry.  Co.  v.  Warner,  88 
Texas,  642,  32  S.  W.  Rep.,  868;  Dallas  &  G.  Ry.  Co.  v.  Able,  72  Texas, 
150;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Belt,  59  S.  W.  Rep.,  607.)  Un- 
der such  circumstances  the  appellee  would  owe  to  the  appellant  pre- 
cisely the  same  duty  to  exercise  ordinary  care  in  maintaining  the  cross- 
ing as  though  such  place  were  in  a  public  street  or  highway.  The  evi- 
dence indicates  that  the  point  in  question  had  for  many  years  been  used 
by  draymen  as  a  crossing  when  unloading  cars  upon  appellee's  tracks, 
and  that  this  custom  was  necessarily  known  to  appellee.  It  also  indi- 
cates that  the  public  crossing  on  Buchanan,  a  nearby  street,  was  some- 
what out  of  repair,  and  that  the  car  of  goods  was  placed  within  a  few 
feet  of  the  Pierce  Street  crossing,  where  appellant  was  injured.  No 
barriers  or  signs  forbidding  the  use  of  the  place  by  the  public  were 
ever  erected.  From  these  circumstances  the  jury  might  have  found 
that  the  company  had  impliedly  invited  appellant  to  use  the  Pierce 
Street  crossing,  and  this,  too,  notwithstanding  there  is  some  evidence 
of  a  contrary  tendency  to  be  found  in  the  record. 

There  is  also  error  in  the  fourth  paragraph  of  the  court's  charge,  as 
pointed  out  in  appellant's  fourth  assignment  of  error.  If  appellee, 
either  expressly  or  impliedly  invited  appellant  to  use  the  Pierce  Street 
crossing,  then  he  was  under  no  obligation  to  exercise  ordinary  care  in 
selecting  a  crossing,  since  he  had  the  right  to  assume  that  appellee  had 
discharged  its  duty  to  supply  him  with  a  reasonably  safe  crossing,  un- 
less he  himself  was  chargeable  with  knowledge  of  its  bad  condition. 
He  would  only  be  required  to  exercise  this  care  in  the  event  the  com- 
pany had  in  no  way  invited  him  to  use  the  crossing  and  he  chose  the 
same  himself  in  his  effort  to  avoid  the  use  of  a  defective  and  unsafe 
crossing  provided  by  the  company.  But  this  is  not  the  case  made  by 
the  pleadings.  We  do  not  mean  to  indicate  that  it  was  improper  to 
charge  upon  the  issue  of  contributory  negligence;  we  rather  think  the 
issue  is  in  the  case,  and  that  a  charge  upon  it  should  be  given,  but  it 
should  not  impose  upon  appellant  the  duty  of  exercising  ordinary  care 
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to  select  the  crossing  if  he  was  invited  to  use  the  one  he  did.  Even  if 
appellant  knew  there  was  some  danger  attending  the  use  of  this  cross- 
ing, yet  if  he  exercised  the  care  of  an  ordinarily  prudent  person  under 
all  the  circumstances,  he  would  not  be  cut  off  from  a  recovery.  (Gulf, 
C.  &  S.  F.  Rv.  Co.  V.  Gasscamp,  69  Texas,  645;  Gulf,  C.  &*S.  P.  Ry. 
Co.  V.    Grisom,  11  Texas  Ct.  Rep.,  194.) 

For  the  error  discussed  the  judgment  is  reversed,  and  the  cause  re- 
manded for  another  trial. 

Reversed  and  remanded. 


Missouri,  Kansas  and  Texas  Railway  Company  v.  D.  D.  Lynch. 

Decided  November  11,  1905. 

1.— Negligence — ^Defective  Engine — ^Inspeetion. 

A  defect  in  an  engine,  which  an  inspection  would  have  disclosed,  raises 
the  issue  of  n^ligence.  Evidence  held  to  show  that  there  was  not  due  inspec- 
tion of  an  engine,  and  that  an  inspection  would  have  disclosed  that  its  shaker 
bar  attachments  were  out  of  repair,  by  reason  of  which  the  fireman  was  injured 
in  using  the  shaker  bar. 

3. — ^Same-— Charge  on  Weight  of  Evidence. 

Requested  charges  to  the  effect  that  the  mere  fact  that  an  accident  happens 
or  that  an  injury  occurs  is  not  itself  proof  of  negligence,  nor  was  the  mere  fact 
that  plaintiff  was  injured  by  the  giving  way  of  the  shaker  bar  attachment 
such  proof,  were  properly  refused  as  on  the  weight  of  evidence. 

8. — Charge — ^Request. 

Where  the  main  charge  fairly  embraces  the  proposition  announced  in  a 
special  charge  requested,  a  refusal  to  give  the  latter  is  not  error. 

4. — ^Personal  Injury— Evidence— Indemnity — ^Accident  Insurance. 

In  an  action  for  personal  injury  to  a  railroad  employe  it  was  not  error 
to  exclude  evidence  as  to  how  long  he  drew  indemnity  for  the  injury  from  an 
accident  insurance  company  and  as  to  whether  it  was  for  a  partial  or  entire 
disability,  in  the  absence  of  a  showing  as  to  the  terms  of  the  policy  and  what 
kind  of  an  injury  would,  under  the  policy,  constitute  a  partial  and  what  a 
total  disability. 

5. — Same— Exhibiting  Injured  Limb— Demonstration  by  Physician. 

While  a  physician  was  on  the  witness  stand  plaintiff  exhibited  his  injured 
limbs  and  the  physician  testified  that  they  had  lost  sensation  and  were  without 
feeling,  and  to  demonstrate  this  to  the  jury,  stuck  pins  into  the  exposed  limbs, 
and  thereafter  deprived  plaintiff  of  the  support  of  his  crutches,  when  he  fell. 
Held,  that  the  evidence  was  admissible  to  show  the  nature  and  extent  of  plain- 
tiff's injuries,  and  as  it  could  have  affected  only  the  amount  of  the  recovery, 
of  which  no  complaint  was  made  as  being  excessive,  the  defendant  could  not 
have  been  harmed  by  it^  admission. 

6. — Same — ^Ezpert  Evidence — Opinion  of  Physician. 

A  medical  expert  could  testify  to  his  opinion  that  what  he  saw  about  plain- 
tiff and  the  length  of  time  that  had  elapsed  since  the  injury,  indicated  more 
the  idea  of  permanency  in  his  condition  than  that  of  temporary  injury. 

Appeal  from  the  District  Court  of  Grayson.     Tried  below  before 
Hon.  B.  li.  Jones. 

T.  8.  Miller,  A.  L.  Beaty  and  C,  H,  Smith,  for  appellant.— The  court 
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rect  representation  thereof.  There  was  testimony  contradicting  the 
plaintiff  as  to  the  amount  of  wages  he  earned.  But  these  were  all  mat- 
ters for  the  consideration  of  the  jury,  and  the  jury  having  determined 
them  against  the  railway  company,  we  do  not  feel  authorized,  under 
the  evidence,  to  say  that  the  verdict  is  wrong. 

The  proposition  is  made  that  ^^the  broken  or  disconnected  condition 
of  the  stay-chain  was  obvious  and  patent  as  a  matter  of  law.''  The 
plaintiff  testified  that  he  had  not  watered  an  engine  at  this  tank  for 
about  three  months  before  the  time  he  was  injured,  and  that  he  did  not 
know  the  chain  on  that  water-spout  was  broken.  It  was  shown  the 
chain  had  been  broken  for  several  days  before  the  accident.  The  spout 
was  eight  or  nine  feet  in  length.  The  stay-chains  were  about  eighteen 
inches  and  connected  with  the  tank.  The  evidence  is  not  conclusive 
that  the  defect  in  the  chain  was  such  that  we  should  say,  as  a  matter 
of  law,  it  was  patent  and  obvious,  but  it  was  a  question  for  the  jury. 
(Texas  &  Pac.  Ry.  Co.  v.  Crow,  3  Texas  Civ.  App.,  266,  22  S.  W.  Bep., 
929.) 

We  see  no  error  in  the  exclusion  of  the  evidence  as  to  deductions 
made  by  defendant  from  plaintiff's  gross  earnings,  for  hospital  fees, 
insurance,  etc.  These  items  show  in  part  what  disposition  he  made  of 
his  wages,  and  such  disposition  had  no  material  or  controlling  effect  on 
plaintiff's  right  to  recover  for  loss  of,  or  impaired,  ability  to  earn 
money.  It  was  not  shown  that  these  expenses  were  incident  to  his 
service  as  a  locomotive  fireman,  and  such  was  not  proper  for  the  jury's 
consideration.  The  rule  is  that,  when  a  party  is  negligently  injured 
and  entitled  to  recover  for  impaired  capacity  to  earn  money,  the  mea- 
sure of  damages  is  the  difference  between  the  wages  he  was  capable  of 
earning  before  his  injury  and  those  he  was  capable  of  earning  there- 
after. (Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Abbott,  24  S.  W.  Rep.,  299.)  From 
this  it  follows,  we  think,  that  expenses  are  not  to  be  considered,  unless 
such  expenses  are  incident  to  the  employment,  and  are  estimated  in 
fixing  the  wages,  and  go  toward  the  increase  of  the  salary  by  reason 
of  being  incident  to  such  employment. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


C.  W.  HowTH  V.  P.  W.  Greer  et  al. 

Decided  November  13,  1906. 

1. — Corporation  Court — County  Attorney. 

Under  the  provisiona  of  the  Act  of  the  26th  Legislature  creating  corporation 
courts  (Laws,  1899,  p.  42,  sec.  8),  and  of  sec.  21,  art.  5,  of  the  Constitution,  a 
county  attorney  has  the  exclusive  right,  and  is  chained  with  the  duty,  to  rep- 
resent the  State  in  all  prosecutions  instituted  for  the  violation  of  the  criminal 
laws  of  the  State  in  a  Corporation  Court,  notwithstanding  such  prosecutions  may 
appear  to  be  for  violation  of  ordinances  of  the  city  covering  the  same  ground. 

8. — Same — ^Feei. 

A  countv  attorney  is  not  entitled  to  fees,  or  any  other  compensation,  for 
the  prosecution  of  cases  in  a  Corporation  Court, 
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S.— TlUe  of  Act— Subjeot. 

The  regulation  of  county  attorney's  fees  was  directly  connected  with,  and 
incidental  to  the  organization  of  corporation  courts,  and  the  title  of  the  Act 
creating  said  courts  sufficiently  embraced  this  subject. 

4.— Kes  Adjndleata. 

A  judgment  to  have  the  effect  of  res  ad  judicata  must  be  upon  the  merits, 
and  must  be  final. 

Error  from  the  District  Court  of  Jefferson  County.  Tried  below  be- 
fore Hon.  W.  H.  Pope. 

A.  T.  Watts  and  Blain,  Howth  &  Adams,  for  plaintiff  in  error. — 
It  is  the  duty  and  right  of  the  county  attorney  to  represent  the  State 
in  the  prosecution  of  all  cases  in  the  District  and  inferior  courts  of 
their  respective  counties,  and  mandamus  will  lie  to  compel  the  judge 
of  any  of  said  courts  to  permit  him  to  appear  for  the  State  therein 
and  conduct  such  prosecutions.  Const.,  sec.  21,  art.  5 ;  Acts  26th  Ijeg., 
p.  42,  sec.  8;  State  of  Texas  v.  Moore,  57  Texas,  307;  Harris  County 
V.  Stewart;,  91  Texas,  133. 

The  court  erred  in  refusing  the  writ  of  mandamus  applied  for,  be- 
cause so  much  of  the  Act  of  the  Twenty-sixth  Legislature,  entitled 
'*An  Act  to  establish  and  create  in  each  of  the  cities,  towns  and  vil- 
lages of  this  State,  a  State  Court,  to  be  known  as  the  Corporation  Court 
in  said  city,  town  or  village,  and  to  prescribe  the  jurisdiction  and  organ- 
ization thereof,  and  to  abolish  Municipal  Courts,"  as  attempts  to  regu- 
late and  control  the  fees  of  the  county  attorney,  is  unconstitutional, 
because  the  subject  of  controlling  or  regulating  the  fees  of  county  at- 
torneys is  not  Embraced  in  the  caption  of  said  Act.  Adams  &  Wicks  v. 
San  Angelo  Waterworks  Co.,  86  Texas,  487;  City  of  San  Antonio  v. 
Gould,  34  Texas,  74;  Gunter  v.  Texas  Land  &  Mort.  Co.,  82  Texas, 
502 ;  Giddings  v.  City  of  San  Antonio,  47  Texas,  556 ;  Homan  v.  State, 
4  S.  W.  Rep.,  575;  San  Antonio  &  A.  P.  By.  Co.  v.  Bums,  13  Texas 
Ct.  Bep.,  251. 

It  being  the  duty  of  the  county  attorney,  and  his  exclusive  right,  to 
represent  the  State  in  prosecutions  in  said  courts,  he  is  entitled  to  re- 
ceive the  fees  taxed  as  costs  for  the  benefit  of  the  prosecuting  attorney 
therein;  and  any  attempt  to  bestow  the  right  to  such  fees  on  the  city 
attorney  or  the  city  itself  is  unconstitutional  and  outside  of  the  purpose 
of  the  Act  so  expressed  in  the  caption.  Const.,  sec.  21,  art.  5;  Art. 
1130,  Code  Crim.  Procedure;  Art.  1143,  Code  Crim.  Procedure;  Spen- 
cer V.  Galveston  County,  56  Texas,  389;  State  of  Texas  v.  Moore,  57 
Texas,  307 ;  Harris  County  v.  Stewart,  91  Texas,  133. 

In  order  to  bar  a  cause  of  action,  a  former  judgment  must  be  in  a 
suit  in  which  the  same  persons  were  parties,  and  in  which  the  same  is- 
sues are  involved  and  the  same  relief  sought.  Frankel  v.  Heiden- 
heimer,  1  Texas  Civ.  App.,  459-560;  Lucas  v.  Heidenheimer,  3  Texas 
Civ.  App.,  429;  Faires  v.  McLellan,  24  S.  W.  Bep.,  365;  Walsh  v. 
Ford,  66  S.  W.  Bep.,  854;  Black  on  Judgments,  sec.  610. 

A  judgment,  to  be  final,  must  dispose  of  the  issues  and  parties  to  the 
suit,  and  not  leave  them  before  the  court ;  that  is,  in  order  to  constitute 
a  final  judgment  dismissing  a  case,  there  must  be  an  express  adjudica- 
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tion  to  that  effect.  Magee  v.  Chadoin^  30  Texas,  663;  Texas  Land  & 
Loan  Co.  v.  Winter,  93  Texas,  561;  Boren  v.  Jack,  73  S.  W.  Rep., 
1061;  Hamipan  v.  Lewis^  34  Texas,  475;  Bradshaw  v.  Davis,  *8  Texas, 
345 ;  Warren  v.  Shuman,  5  Texas,  449 ;  Hughes  v.  Lane,  25  Texas,  356. 

No  final  judgment  can  be  entered  by  a  district  judge  at  a  hearing  in 
chambers  on  a  petition  for  a  writ  of  mandamus.  Shepard  v.  Hubbard, 
42  S.  W.  Bep.,  862. 

In  order  for  a  judgment  sustaining  a  demurrer  to  be  so  conclusive  as 
to  operate  as  a  final  judgment  and  constitute  a  judgment  upon  the 
merits  sufficient  to  support  a  plea  of  res  adjudicata,  it  must  clearly 
appear  that  the  demurrer  or  exception  went  to  the  merits  of  the  cause 
of  action,  and  not  merely  to  the  form  of  the  petition  or  the  joinder, 
misjoinder  or  defect  of  parties.  Faires  v.  McLellan,  24  S.  W.  Rep.^ 
366;  Parker  v.  Spencer,  61  Texas,  161;  Magee  v.  Chadoin,  30  Texas, 
667;  Jackson  v.  Finlay,  40  S.  W.  Rep.,  427;  Weathered  v.  Mays,  4 
Texas,  387;  Linberg  v.  Finks,  25  S.  W.  Rep.,  789;  Black  on  Judg- 
ments, sees.  693,  707,  710,  716,  718,  719;  Res  Adjudicata  and  Stare 
Decisis,  by  Wells,  sec.  446. 

A  judgment,  to  be  a  bar  to  a  subsequent  suit  on  the  same  cause  of 
•action,  must  be  final  and  on  the  merits.  Foster  v.  Wells,  4  Texas.  104; 
Hassell  v.  Nutt,  14  Texas,  265,  42  S.  W.  Rep.,  1049;  Philipowski  v. 
Spencer,  63  Texas,  608;  Cook  v.  Burnley,  46  Texas,  115;  Scherff  v. 
Missouri  Pac.  Ry.  Co.,  81  Texas,  473;  Houston  v.  Musgrove,  35  Texas, 
595;  Black  on  Judgments,  695. 

Jos.  A.  Harrison  and  T eagle  &  Conley,  for  defendant  in  error! — Un- 
less the  appellant  could  show  that  there  had  been  pending  in  the  Cor- 
poration Court  certain  cases  in  which  the  State  was  a  party,  and  that 
such  cases  were  properly  in  said  court,  and  valid  complaints  had  been 
filed  in  such  cases,  he  would  have  no  right  to  appear  therein,  and  the 
recorder  or  judge  would  have  the  right  to  refuse  the  county  attorney's 
participation  in  such  cases.  Swayne  v.  Johnson,  47  S.  W.  Rep.,  711; 
Harris  County  v.  Stewart,  91  Texas,  133. 

If  the  prosecutions  in  the  Corporation  Court  were  based  on  city  or- 
dinances, or  were  conducted  in  the  name  and  by  the  authority  of  the 
city  of  Beaumont,  there  would  be  no  valid  criminal  action  pending, 
nothing  in  which  the  State  was  interested,  and  nothing  to  bar  the 
county  attorney  from  proceeding  in  any  other  State  Court,  and  he 
therefore  would  have  an  adequate  remedy  at  law,  and  mandamus  would 
not  lie  in  his  favor.  Swayne  v.  Johnson,  47  S.  W.  Rep.,  711;  Screw- 
men's  Association  v.  Benson,  76  Texas,  552 ;  Ewing  v.  Cohn,  63  Texas, 
482;  Bayard  v.  United  States,  127  U.  S.,  246;  Pace  v.  Ortiz,  72  Texas, 
440. 

The  Constitution  of  Texas  relegates  the  fixing  of  the  county  attor- 
ney's fees  to  the  Legislature,  and  that  body  has  full  power  to  prescribe 
the  duties  that  shall  be  performed  by  such  officer  and  the  fees  to  be 
paid  him  therefor.  Const,  of  Texas,  art.  5,  sec.  21;  Tarrant  Co.  v. 
Butler,  80  S.  W.  Rep.,  656;  Hare  v.  Grayson  Co.,  51  S.  W.  Rep.,  656; 
Gravson  Co.  v.  May,  19  S.  W.  Rep.,  331 ;  Am.  and  Eng.  Ency.  of  Ijaw, 
vol.  23,  p.  393;  Moore  v.  State,  57  Texas,  320. 

If  the  contents  of  the  Act  whose  constitutionality  is  called  in  ques- 
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tion  are  mutual,  and  relate,  directly  or  indirectly,  to  each  other,  the 
court  will  give  the  provisions  and  whole  Act  a  liberal  construction,  so 
as  to  sustain,  if  possible,  the  constitutionality  of  each  provision.  Breen 
V.  Texas  &  P.  Ry.  Co.,  44  Texas,  305;  Austin  v.  Gulf,  C.  &  S.  F.  Ry. 
Co.,  45  Texas,  267;  Cooley  on  Const.  Lim.,  146;  State  v.  McCracken, 
47  Texas,  548;  Giddings  v.  San  Antonio,  47  Texas,  548;  Stone  v. 
Brown,  54  Texas,  330;  San  Antonio  v.  Lane,  32  Texas,  405;  Tadlock  v. 
Eccles,  20  Texas,  792. 

The  judgment  in  the  original  suit,  number  5040,  even  in  the  form 
claimed  by  appellant,  is  res  judicata  (Tr.,  p.  66),  and  no  appeal  hav- 
ing been  taken,  or  the  same  set  aside,  plaintiff  could  not  bring  a  new 
action  on  the  same  cause.  Parker  v.  Bomar,  68  Texas,  435;  Scherff 
V.  Missouri  Pac.  Ry.  Co.,  81  Texas,  471;  Bomar  v.  Parker,  68  Texas, 
435;  Dixon  v.  Zadek,  59  Texas,  531;  Girardin  v.  Dean,  49  Texas,  243. 

REE3E,  Associate  Justice. — Plaintiff  in  error,  county  attorney  of 
Jefferson  County,  sued  defendants  in  error,  F.  W.  Greer,  recorder  of 
the  city  of  Beaumont,  James  Stewart,  city  marshal,  C.  A.  Teagle,  city 
attorney,  J.  G.  Sutton,  city  secretary  and  clerk  of  the  Corporation 
Court,  and  also  the  city  of  Beaumont,  praying  for  a  writ  of  manda- 
mus requiring  Greer,  as  recorder  and  judge  of  the  Corporation  Court, 
to  permit  him,  as  county  attorney,  to  appear  before  said  court  in  all 
causes  wherein  any  party  is  being  prosecuted  for  a  violation  of  any 
of  the  criminal  laws  of  the  State,  notwithstanding  said  offenses  may 
also  be  embraced  in  the  city  ordinances,  and  further  requiring  the  re- 
corder to  tax,  for  his  benefit,  in  all  such  cases  the  fees  and  costs  due 
him  under  the  Constitution  and  laws  of  the  State. 

Relator  further  prays  that  the  court  order  that  C.  A.  Teagle,  city  at- 
torney, be  not  permitted  by  the  said  recorder  to  appear  in  said  court 
and  prosecute  said  cases  wherein  relator  or  any  of  his  assistants  appear 
and  offer  to  discharge  such  duty;  that  James  Stewart,  city  marshal, 
and  J.  G.  Sutton,  clerk  of  the  Corporation  Court,  be  required  to  col- 
lect for  and  turn  over  to  relator  the  fees  allowed  the  county  attorney 
by  law  in  all  such  cases,  and  to  turn  over  all  such  fees  collected  as  such 
officers  subsequent  to  January  3,  1905,  in  all  such  cases  wherein  relator 
or  his  assistant  appeared  and  offered  to  prosecute,  and  further  order- 
ing that  they  do  not  deliver  such  fees  to  the  city  attorney  or  the  city 
treasurer,  but  that  all  such  fees  be  delivered  to  relator  when  collected. 
Relator  further  prays  for  judgment  against  the  defendants,  and  each 
of  them,  for  the  fees  so  unlawfully  paid  to  Teagle,  city  attorney,  since 
January  3,  1905. 

Defendants  answered  by  general  demurrer  and  various  special  excep- 
tions, general  denial  and  special  pleas,  including  a  plea  of  res  adjiidi- 
cata.  A  more  detailed  and  specific  reference  to  the  matters  contained 
in  the  answer  is  not  here  necessary. 

The  case  was  tried  by  the  court  without  a  jury,  and  defendants  had 
judgment.    The  case  is  here  on  writ  of  error  by  relator. 

Thore  are  no  disputed  facts  in  the  record.  It  appears  that  C.  W. 
Howth,  who  is  county  attorney  of  Jefferson  County,  claimed  the  right 
as  such  officer  to  appear  and  prosecute  in  the  Corporation  Court  of  the 
city  of  Beaumont,  of  which  F.  W.  Greer  is  judge  as  recorder  of  said 
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city,  in  all  cases  in  that  court  wherein  parties  are  charged  with  a  viola- 
tion of  the  criminal  laws  of  the  State,  whether  such  charges  are  based 
upon  the  criminal  laws  of  the  State  or  upon  ordinances  of  the  city 
covering  the  Bame  ground.  It  appears,  from  the  statement  of  facts  that 
this  right  was  denied  the  county  attorney  by  the  recorder. 

It  is  true  that  defendants,  in  their  answer,  deny  that  they  or  either 
of  them  object  to  the  appearance  of  said  county  attorney,  or  any  of 
his  assistants,  in  any  cause  in  which  the  State  of  Texas  is  a  party,"  but 
they  do  deny  his  right  to  exclude  the  city  attorney  from  participation 
in  said  causes,  which  right  is  embraced  in  the  demand  of  the  county 
attorney,  who  claims  that  he  has  the  exclusive  right  to  represent  the 
State  in  such  cases. 

The  Corporation  Court  of  the  city  of  Beaumont  is  organized  under 
the  provisions  of  the  Act  of  the  Twenty-sixth  Legislature,  entitled  "An 
Act  to  establish  and  create  in  each  of  the  cities,  towns  and  villages  of 
this  State  a  State  Court,  to  be  known  as  the  Corporation  Court,  in  said 
city,  town  or  village,  and  to  prescribe  the  jurisdiftion  and  organization 
thereof,  and  to  abolish  Municipal  Courts.^^ 

Section  2  of  the  Act,  defining  the  jurisdiction  of  said  courts,  pro- 
vides: "That  said  court  shall  have  jurisdiction  within  the  territorial 
limits  of  said  city,  town  or  village,  within  which  it  is  established,  in  all 
criminal  cases  arising  under  the  ordinances  of  the  said  city,  town  or 
village  now  in  force,  or  hereafter  to  be  passed,  and  shall  also  have  juris- 
diction concurrently  with  any  justice  of  the  peace  in  any  precinct  in 
which  said  city,  town  or  village  is  situated,  in  all  criminal  cases  aris- 
ing under  the  criminal  laws  of  this  State  in  which  the  punishment  is 
by  fine  only,  and  where  the  maximum  of  such  fine  may  not  exceed  two 
hundred  dollars,  and  arising  within  the  territorial  limits  of  such  city, 
town  or  village.^' 

Section  8  is  as  follows :  "That  all  prosecutions  in  said  court,  whether 
under  an  ordinance  or  under  the  provisions  of  the  Penal  Code,  shall  be 
commenced  in  the  name  of  the  State  of  Texas,  and  shall  conclude, 
'against  the  peace  and  dignity  of  the  State,^  and  where  the  offense  is 
covered  by  an  ordinance  the  complaint  may  also  conclude,  *as  contrary 
to  the  said  ordinance,'  and  all  prosecutions  in  such  court  shall  be  con- 
ducted by  the  city  attorney  of  such  city,  town  or  village,  or  by  his 
deputy ;  but  the  county  attorney  of  the  county  in  which  said  city,  town 
or  village  is  situated  may,  if  he  so  desires,  also  represent  the  State  of 
Texas  in  such  prosecutions,  but  in  all  such  cases  the  said  county  attor- 
ney shall  not  be  entitled  to  receive  any  fees  or  other  compensation 
whatever  for  said  services,  and  in  no  case  shall  the  said  county  attor- 
ney have  the  power  to  dismiss  any  prosecution  pending  in  said  court, 
unless  for  reasons  filed  and  approved  by  the  recorder  of  said  court." 

It  will  be  seen  that  the  county  attorney  is  expressly  given  the  right, 
if  he  desires,  to  represent  the  State  of  Texas  in  prosecutions  in  the 
corporation  court,  but  the  language  of  the  Act  is  probably  susceptible 
of  the  construction  that  the  right  thus  given  is  to  be  exercised  in 
conjunction  with  the  city  attorney,  and  not  exclusively.  This,  seems 
to  be  the  view  taken  by  defendants  in  their  answer. 

Section  21,  article  5,  of  the  Constitution  of  this  State  provides  that, 
"The  county  attorneys  shall  represent  the  State  in  all  cases  in  the  Dis- 
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trict  and  inferior  courts  in  their  respective  counties/'  and  ^^ahall  re- 
ceive as  compensation  only  such  fees,  commissions  and  perquisites  as 
may  be  prescribed  by  law." 

These  provisions  of  the  Constitution,  in  regard  to  the  right  therein 
conferred,  and  the  duty  imposed  upon  county  attorneys,  were  consid- 
ered by  the  Supreme  Court  in  the  case  of  The  State  of  Texas  v.  Moore, 
county  attorney  (57  Texas,  307).  The  question  involved  was,  substan- 
tially, the  right  of  Moore,  county  attorney,  to  appear  for  the  State, 
and  to  prosecute  and  control,  to  the  exclusion  of  all  other  officers  or 
attorneys,  certain  suits  which  had  been  instituted  in  the  District  Court 
of  Travis  County  by  the  Attorney-General,  to  recover  money  due  the 
State  upon  the  bonds  of  defaulting  tax  collectors.  It  was  held  that, 
under  the  foregoing  provisions  of  the  Constitution,  it  was  the  right  and 
duty  of  the  county  attorney  to  represent  the  State  in  the  several  suits 
referred  to,  of  which  the  Legislature  could  not  deprive  him  by  confer- 
ring the  power  upon  another  officer.  The  court  says:  "The  powers 
granted  to  county  attorneys  in  reference  to  representing  the  State  in  all 
cases  in  the  District  and  Inferior  Courts  in  their  respective  counties 
is  broad,  and  comprehends  alike  cases  civil  and  criminal,  except  so  far 
as  the  Constitution  itself  confers  power  upon  the  Attorney-General 
to  represent  the  State  in  those  cases." 

With  reference  to  the  nature  of  this  power  given  by  the  Constitution, 
as  being  an  exclusive  power,  the  court  further  says:  "It  must  be  pre- 
sumed that  the  Constitution,  in  selecting  the  depositaries  of  a  given 
power,  unless  it  be  otherwise  expressed,  intended  that  the  depositary 
shall  exercise  an  exclusive  power,  with  which  the  Legislature  could  not 
interfere  by  appointing  some  other  officer  to  the  exercise  of  the  power." 

In  the  case  of  Moore  v.  Bell,  Attorney-General  (95  Texas,  151), 
it  was  held  that  the  provisions  of  a  statute  authorizing  the  Attorney- 
General  to  prosecute  certain  suits  to  recover  penalties  against  railroad 
companies,  under  the  direction  of  the  Railroad  Commission  (art.  4577, 
Rev.  Stats.),  was  not  unconstitutional,  but  the  decision  of  the  court 
was  made  to  rest  solely  upon  the  provisions  of  the  amendment  to  sec- 
tion 2,  article  10  of  the  Constitution.  It  was  held  that  the  Attorney- 
General,  in  bringing  such  suits,  was  one  of  the  agencies  which  the 
Legislature  was  expressly  authorized  by  that  amendment  to  create  for 
the  purpose  of  carrying  out  its  provisions. 

The  Corporation  Court  of  the  city  of  Beaumont  being  one  of  the 
inferior  courts  of  the  State  referred  to  in  the  Constitution,  the  right 
of  the  county  attorney  to  appear  in  said  court,  either  by  himself  or 
his  lawfully  appointed  deputy,  and  represent  the  State  in  all  cases 
pending  therein  to  which  the  State  is  a  party,  is  indisputable. 

This  right  is  also  an  exclusive  right.  If  the  county  attorney  or  his 
lawfully  authorized  deputy,  appears  and  offers  to  represent  the  State 
in  such  cases  neither  the  city  attorney  nor  any  other  officer  or  attorney 
has  the  right  to  take  any  part  in  such  prosecution.  (Stewart  v.  Harris 
County,  91  Texas,  146.) 

This  is  clear  as  to  cases  in  which  persons  are  charged  with  violation 

of  the  criminal  laws  of  the  State,  of  which  the  Corporation  Court 

*  has  jurisdiction  concurrently  with  Justice  Courts.    It  appears,  however, 

that  the  ordinances  of  the  city  of  Beaumont  are  so  framed  as  to  cover 
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substantially  the  same  ground  as  the  statutes  of  the  State  as  to  these 
offenses,  and  that  prosecutions  in  said  Corporation  Court  are,  in  the 
main,  if  not  altogether,  for  violations  of  these  ordinances  of  which 
also  the  Corporation  Court  has  jurisdiction. 

The  power  of  the  city  council  to  pass  such  ordinances,  provided  they 
do  not  conflict,  in  any  of  their  provisions,  with  State  laws,  seems  to  hie 
settled.  (Art.  931,  C.  C.  P.;  Abram  v.  The  State,  28  S.  W.  Rep., 
818.) 

It  was  said  by  the  Supreme  Court  in  the  case  of  Jackson  v.  Swayne 
(92  Texas,  246),  referring  to  such  ordinances,  and  the  right  of  the 
county  attorney  to  prosecute  in  the  City  Court:  "If  the  City  Court 
had  jurisdiction  of  the  cases,  and  the  ordinances  of  the  city  were 
valid,  the  county  attorney  had  no  authority  to  prosecute  a  case  in  the 
name  of  the  city  of  Fort  Worth."  The  law  under  which  the  City  Court 
of  Fort  Worth  operated,  at  the  time  of  this  decision,  provided  that 
"All  prosecutions  for  violations  of  city  ordinances  shall  be  carried  on  in 
the  name  and  by  the  authority  of  4he  city  of  Fort  Worth'  and  con- 
clude ^against  the  peace  and  dignity  of  the  city.'  The  style  of  process 
shall  be  *the  city  of  Fort  Worth.''*  (Special  Laws  21  Legislature,  Reg- 
ular Session,  p.  70.    Charter  of  the  city  of  Fort  Worth.) 

Section  8  of  the  Corporation  Court  Act,  hereinbefore  set  out,  provides 
that  all  prosecutions,  whether  under  ordinance  or  under  the  provisions 
of  the  penal  code,  shall  be  commenced  "in  the  name  of  the  State  of 
Texas"  and  shall  conclude  "against  the  peace  and  dignity  of  the  State," 
and,  where  the  offense  is  covered  by  an  ordinance,  the  complaint  may 
also  conclude,  "as  contrary  to  said  ordinance."  The  county  attorney 
is  given  the  right  to  appear  and  represent  the  State  in  such  cases. 

We  think  this  shows  an  intention  on  the  part  of  the  Legislature 
that  such  prosecutions,  as  may  be  instituted  in  the  Corporation  Court 
for  violation  of  the  criminal  laws  of  the  State,  which  are  also  made 
violations  of  ordinances  of  the  city,  notwithstanding  such  prosecutions 
may  purport  to  be  instituted  under  the  ordinances,  shall  be  regarded 
as  State  cases,  cases  in  which  the  State  is  not  only  a  nominal,  but  a  real 
party.  The  officers  of  the  city  can  not  alter  the  essential  nature  of 
the  cases  by  charging  a  violation  of  the  city  ordinance  instead  of  the 
corresponding  criminal  statute.  In  either  case  the  prosecution  is  re- 
quired to  be  "in  the  name  of  the  State"  and  to  conclude  "against 
the  peace  and  dignity  of  the  State." 

It  is  true  that  the  Corporation  Court  Act  provides  (section  10), 
that  all  costs  and  fines  imposed  by  said  court  shall  be  paid  into  the 
city  treasury  for  the  use  and  benefit  of  the  city,  town  or  village,  but  this 
applies  also  to  prosecutions  for  violations  of  the  criminal  laws  of  the 
State  in  form  as  well  as  in  substance.  This  the  TjCgislature  had  the 
power  to  do,  there  being  no  prohibition,  express  or  implied,  of  the 
Constitution  to  prevent.  It  might,  if  it  saw  fit,  make  the  same  dispo- 
sition of  fines  in  cases  prosecuted  in  the  District,  County  or  Justice 
Courts,  but  that  would  not,  and  in  the  present  case  does  not,  alter  the 
nature  and  essential  character  of  such  prosecutions,  as  being  State 
cases. 

We  think  such  eases  come  within  the  provisions  of  section  21,  article ' 
6,  of  the  Constitution,  and  that  the  county  attorney  has  the  right, 
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and  is  charged  with  the  duty,  to  represent  the  State  in  all  prosecutions 
instituted  for  the  violation  of  the  criminal  laws  of  the  State  in  the 
Corporation  Court,  notwithstanding  such  prosecutions  may  appear  to 
be  for  violation  of  ordinances  of  the  city,  covering  the  same  ground. 
This  right  is  also  exclusive  to  the  same  extent  as  it  would  be  if  the 
prosecutions  were  violations  of  the  penal  laws  of  the  State  alone. 

We  are  dealing  here  only  with  the  rights  of  the  county  attorney, 
which  he  claims  have  been  denied  him  by  the  recSorder.  The  question 
of  the  right  of  the  city  attorney  to  prosecute  such  cases,  when  the 
county  attorney  does  not  appear  and  offer  to  do  so,  is  not  here  presented. 
Nor  is  the  question  presented  of  the  right  of  the  county  attorney 
to  prosecute  cases  for  the  violation  of  municipal  ordinances  purely 
for  the  regulation  of  municipal  affairs,  which  do  not  involve  violations 
of  any  of  the  criminal  laws  of  the  State.  He  does  not  claim  the 
right  to  appear  and  prosecute  in  such  cases,  and  bias  not  done  so, 
so  far  as  the  record  shows. 

It  is  also  claimed  by  the  plaintiff  in  error  that  he  is  entitled  to  certain 
fees  for  all  prosecutions  and  convictions  by  him  in  the  Corporation 
Court,  and  the  court  below  was  asked  for  a  mandamus  compelling  the 
recorder  to  tax  such  fees  for  his  benefit,  and  that  the  city  marshal 
and  the  clerk  of  the  Corporation  Court  be  required  to  collect  and  turn 
over  to  him  such  fees. 

The  Constitution  provides  (section  21,  article  6),  that  "county  at- 
torneys shall  receive  as  compensation  only  such  fees,  commissions  and 
perquisites  as  may  be  prescribed  by  law."  In  the  case  of  The  State 
of  Texas  v.  Moore,  supra,  it  was  said :  "It  is  not  believed  that  any  well 
considered  case  can  be  found  in  which  a  public  officer  has  been  permit- 
ted to  collect  fees  unless  the  same  are  provided  for,  and  the  amount 
thereof  declared  by  law.'* 

In  that  case  it  was  held  that,  although  the  county  attorney  had  the 
right  and  was  charged  with  the  duty  to  represent  the  State  in  the 
prosecutions  of  the  cases  against  defaulting  tax  collectors,  the  Legisla- 
ture not  having  provided  any  compensation  therefor  and  fixed  the 
amount  thereof,  he  was  not  entitled  to  any  compensation. 

The  Legislature  in  dealing  with  the  subject  immediately  in  hand, 
while  conferring  upon  the  county  attorney  the  right  to  represent  the 
State  in  prosecutions  in  the  Corporation  ,  Court,  expressly  provides 
that  "in  all  such  cases  the  county  attorney  shall  not  be  entitled  to 
receive  any  fees  or  other  compensation  whatever  for  such  services." 

Having  absolute  power,  under  the  Constitution,  over  the  whole  ques- 
tion of  compensation  for  services  of  the  county  attorney,  to  provide 
such  fees  as  it  might  think  proper,  or  to  provide  none  if  it  thought 
proper,  the  Legislature  had  clearly  the  right  to  make  the  provision 
above  recited,  in  the  corporation  Act,  with  regard  to  the  compensation 
of  the  county  attorney. 

It  is,  however,  urged  by  the  plaintiff  in  error  that  this  provision 
is  in  violation  of  section  35,  article  3,  of  the  Constitution  in  that  the 
subject  of  the  provision  is  not  embraced  in  the  title  of  the  Act  creating 
Corporation  Courts.  The  title  of  the  Act  is  as  follows:  "An  Act  to 
establish  and  create  in  each  of  the  cities,  towns  and  villages  of  the 
State,  a  State  Court  to  be  known  as  the  Corporation  Court  in  said 
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city,  town  or  village,  and  to  prescribe  the  jurisdiction  and  organization 
thereof  and  to  abolish  municipal  courts."  It  was  a  necessary  part  of 
the  organization  of  such  courts  that  the  officers  who  should  conduct 
its  business  should  be  named  and  their  respective  duties  prescribed, 
and,  as  directly  connected  with  and  incidental  thereto,  to  prescribe 
the  fees  to  be  allowed  such  officers.  We  think  the  objection  to  the 
provision  of  the  Act  referred  to  that  it  is  not  "expressed  in  the  title" 
of  the  Act  is  without  force.  (Austin  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  45 
Texas,  267.) 

The  defendants  plead  in  their  answer,  in  bar  of  the  action,  that  the 
matters  and  things  embraced  in  the  petition  are  res  adjudicata.  It 
appears  from  the  statement  of  facts  that  previous  to  the  institution  of 
this  suit  plaintiff  in  error  had  instituted  in  the  District  Court  a  suit 
of  precisely  the  same  nature,  upon  the  same  facts,  and  praying  for  the 
same  relief,  the  only  substantial  difference  between  that  suit  and  the 
case  at  bar  being  that  in  that  the  city  of  Beaumont  was  not  made 
a  party,  and  it  appears  to  have  been  orally  pleaded  upon  the  hearing 
before  the  judge,  which  is  stated  to  have  been  in  chambers,  that  the  i 

city  was  a  necessary  party.     Upon  this  hearing  the  court  rendered  ' 

judgment  upon  exceptions,  the  part  whereof  material  to  the  question 
presented  being  as  follows: 

"In  the  District  Court,  Jefferson  County,  January  16,  1905,  in 
chambers.  .  .  .  And  the  court  having  heard  the  pleadings  read 
and  arguments  of  counsel  thereon,  as  well  as  the  oral  exceptions  urged 
by  the  defendants  to  plaintiff's  bill,  because  of  the  failure  of  plaintiff 
to  make  the  city  of  Beaumont  defendant  herein,  and  it  appearing  to  the 
court  that  said  exception  was  well  taken,  and  that  said  city  is  a  neces- 
sary party  defendant  herein,  .and  because  of  other  defects  appearing 
to  the  court  in  said  bill,  said  exception  is  sustained,  and  said  writ  of 
mandamus  as  prayed  for  is  refused." 

It  appears  that  the  original  judgment  as  rendered  was  incorrectly 
entered,  and  upon  motion  of  plaintiff  it  was  corrected,  and  on  March  j 

13,  1905,  the  judgment  above  recited  ordered  to  be  entered  nunc  pro  tunc  ' 

as  of  January  16,  1905,  the  order  last  referred  to  having  been  made 
in  open  court  at  the  March  term,  1905.  In  this  order  it  is  recited 
that  "No  judgment  was  ever  rendered  or  ordered,  or  decision  made 
by  the  court  herein  upon  the  merits  of  the  action.*'  This  judgment, 
which  is  pleaded  as  res  ad  judicata,  is  neither  such  a  judgment  upon 
the  merits,  nor  is  it  such  a  final  judgment  as  would  have  that  effect. 
It  leaves  the  case  on  the  docket  undisposed  of,  in  which  condition  it 
still  remains,  so  far  as  the  record  shows.  (Parker  v.  Spencer,  61 
Texas,  161 ;  Texas  Land  &  Loan  Co.  v.  Winter,  93  Texas,  660.) 

We  have  considered  these  questions  only  with  reference  to  rights 
of  the  plaintiff  in  error,  and  the  denial  thereof  by  defendants  in  error. 
The  right  of  the  city  attorney  to  fees  in  the  cases  referred  to  is  not 
presented,  nor  considered. 

If,  as  we  have  concluded,  the  county  attorney  is  not  entitled  to  fees 
or  any  other  compensation,  so  far  as  the  judgment  of  the  court  be- 
low refuses  him  any  relief  on  this  account,  it  is  wittiout  error  and  is 
affirmed. 

In  so  far  as  the  judgment  of  the  District  Court  refuses  the  writ 
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of  mandamus,  requiring  F.  W.  Greer,  recorder,  to  allow  plaintiff  in 
error  through  himself  or  his  lawfully  appointed  deputy,  or  assistant, 
to  appear  in  the  Corporation  Court,  and  prosecute  cases  in  that  court 
wherein  persons  are  charged  with  the  violation  of  penal  laws  of  the 
State  whether  charged  to  be  violations  of  such  penaFlaws  or  of  ordi- 
nances of  the  city,  to  the  exclusion  of  the  city  attorney  if  he  so  desires, 
judgment  is  reversed  and  here  rendered  for  plaintiff  and  it  is  ordered 
that  proper  writ  of  mandamus  issue.  In  all  other  respects,  and  as  to 
all  other  defendants,  the  judgment  of  the  District  Court  is  aflBrmed. 
Affirmed  in  part.  Reversed  and  rendered  in  part. 
Writ  of  error  refused. 


The  Citizens  Railv^ay  Company  v.  Braxton  Wade  and  P.  S.  Wade. 

Decided  November  16,  1906. 

1. — Street  Kallway — ^Negllgenoe. 

Evidence  considered  and  held  to  sustain  a  finding  of  negligence  against  an 
electric  railway  company  in  providing  insufficient  brakes  to  its  car  and  in  run- 
ning it  at  too  high  speed,  down  grade  and  upon  a  sharp  curve,  where  its  de- 
railment caused  injury  to  a  passenger. 

S. — ^Personal  Injury — ^Damages. 

Evidence  as  to  extent  of  personal  injuiy  to  passenger  in  derailment  of  a 
street  car  considered  and  held  to  support  a  recovery  of  $2,000  in  favor  of  the 
passenger,  a  minor,  and  $360  in  favor  of  the  parent. 

8. — ^Hegllgenoe — Pleading — Grade  of  Track — Charge. 

Though  negligence  in  respect  to  grade  of  track  was  not  alleged,  the  steep- 
ness of  the  grade  was  a  matter  to  be  considered  and  referred  to  in  the  charge 
as  bearing  on  the  question  of  the  alleged  negligence  in  running  at  too  high 
rate  of  sp^ed. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

The  fifth  paragraph  of  the  court's  charge  was  as  follows:  "If  you 
believe  from  the  evidence  .  .  .  that  the  heavy  load  on  said  car  and 
steep  declivity  of  the  grade  of  said  track  after  it  was  so  started  by  said 
motorman  so  accelerated  its  movement  that  it  was  run  by  him  at  a  high 
and  dangerous  rate  of  speed,  and  that  he  could  not  or  did  not  control 
the  movements  thereof,  nor  stop  the  same,  nor  slacken  its  speed,  so  that 
when  it  reached  the  corner  of  said  Herring  Avenue  and  Fifth  Streets 
it  jumped  from  said  track,  and  that  said  Braxton  Wade  was  injured  as 
a  result  thereof,  and  that  under  all  the  circumstances  of  this  case  as 
shown  by  the  evidence  such  conduct  on  the  part  of  the  defendant,  or 
its  motorman  in  charge  of  said  car,  was  negligence,  and  that  said  Brax- 
ton Wade  was  injured  as  a  direct  and  proximate  result  of  such  negli- 
gence, then  if  you  so  find  you  will  find  for  the  plaintiflFs." 

ClarJc  &  BoUnger  and  S.  P.  Ross,  for  appellant. — The  evidence  failed 
Vol.  XL.  Civil— 36. 
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to  show  that  the  injuries  complained  of  were  caused,  or  in  any  manner 
contributed  to  by  any  negligent  act  of  the  defendant.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Renf  ro,  69  S.  W.  Rep.,  648 ;  Roe  v.  Thomason,  61  S.  W.  Rep., 
528;  Rea  v.  St.  Louis  S.  W.  Ry.  Co.,  73  S.  W.  Rep.,  565;  Floras  v. 
Atchison,  T.  &  S.  F.  Ry.,  U  Texas  Civ.  App.,  330. 

The  District  Court  erred  in  refusing  to  grant  defendant  a  new  trial 
on  the  ground  that  the  verdict  herein  rendered  is  grossly  excessive. 
Texas  &  P.  Ry.  v.  Buckelew,  3  Texas  Civ.  App.,  275. 

The  District  Court  erred  in  the  fifth  paragraph  of  his  charge  which 
authorized  the  jury  to  find  that  the  defendant  was  guilty  of  negligence 
in  the  construction  and  maintenance  of  its  track,  because  there  is  no 
allegation  of  any  such  negligence.  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Kutac,  76  Texas,  473;  Gulf,  etc.,  Ry.  Co.  v.  Dallas,  61  Texas,  205. 

It  is  error  for  the  court  to  unduly  emphasize  the  condition  of  said 
track  by  employing  the  term  "steep  declivity.^*  Crozier  v.  Kirker,  4 
Texas,  257;  Gulf,  etc.,  Ry.  Co.  v.  Dallas,  61  Texas,  205;  East  Texas  Ins. 
Co.  V.  Brown,  82  Texas,  635. 

A,  C.  £  D.  M,  Prendergast,  for  appellee. — The  court  below  did  not 
err  in  overruling  appellant's  motion  for  new  trial.  St.  Louis  S.  W.  Ry. 
Co.  V.  Harkey,  13  Texas  Ct.  Rep.,  51 ;  Mexican  Cent.  Ry.  Co.  v.  Lauri- 
cella,  87  Texas,  279;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Fales,  8  Texas 
Ct.  Rep.,  629;  Texas  &  St.  L.  Ry.  Co.  v.  Suggs,  62  Texas,  323;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Wilson,  79  Texas,  371 ;  International  &  G.  N.  Ry. 
Co.  V.  Thompson,  8  Texas  Ct.  Rep.,  760. 

EIDSON,  Associate  Justice. — Appellees  herein,  plaintiffs  below, 
each  brought  a  separate  suit  in  the  court  below  against  appellant  for 
damages,  Braxton  Wade  for  personal  injuries  and  F.  S.  Wade  for  loss 
of  time  and  service  and  expenses  incurred  by  reason  of  alleged  per- 
sonal injuries  to  Braxton  Wade,  his  minor  son. 

Appellant  answered  in  the  court  below  by  a  general  demurrer,  general 
denial  and  a  special  answer,  denying  the  acts  of  negligence  set  forth  in 
appellees'  petition. 

The  suits  were,  by  agreement,  consolidated  and  tried  together.  The 
trial  before  court  and  jury  resulted  in  a  verdict  and  judgment  for  the 
appellee  Braxton  Wade  in  the  sum  of  $2,000,  and  for  F.  S.  Wade  in 
the  sum  of  $350. 

The  grounds  of  negligence  alleged  against  appellant  by  appellees  are, 
in  substance,  that  appellant's  car  in  which  Braxton  Wade  was  a  passenger 
at  the  time  of  the  accident  was,  through  the  negligence  of  appellant,  pro- 
vided with  defective  and  insufficient  brakes,  and  other  appliances  with 
which  to  control  the  movements  thereof,  and  on  this  account  the  motor- 
man  was  unable  to  control  the  car,  from  which  inability  the  accident  re- 
sulted; and  that  appellant's  motorman  who  was  operating  the  car  at 
that  time  carelessly  and  negligently  ran  same  at  an  immoderate  and 
excessive  rate  of  speed,  and  thereby  lost  control  over  same,  whereby  the 
accident  occurred.  It  appears  from  the  allegations  of  the  petition  of 
appellees  and  the  evidence  which  was  uncontroverted,  that  appellant's 
track  for  a  considerable  distance  approaching  the  point  where  the  acci- 
dent occurred,  was  down  grade,  and  that  at  the  point  of  the  accident 


1906.]  The  Citizens  Ry.  Co.  v.  Wade  and  Wade.  563 

there  was  a  curve  almost  at  right  angles.  The  pleadings  and  evidence 
also  show  that  the  car  took  on  a  heavy  load  of  passengers  several  blocks 
before  reaching  the  point  of  the  accident,  all  of  such  passengers  remain- 
ing on  the  car  up  to  the  time  of  the  accident. 

By  its  first  assignment  of  error,  appellant  complains  of  the  action 
of  the  court  below  in  overruling  its  motion  for  new  trial  upon  the  ground 
that  the  entire  evidence  wholly  failed  to  show  that  the  injuries  com- 
plained of  were  caused  or  in  any  manner  contributed  to  by  any  negli- 
gent act  of  appeUant.  Without  discussing  the  evidence  in  detail,  we 
think  it  is  sufficient  to  support  a  finding  of  negligence  on  the  part  of 
appellant  in  providing  the  car  with  defective  and  insufficient  brakes 
and  other  appliances  with  which  to  control  its  movements.  And  we  also 
think  that  the  evidence  was  sufficient  to  show  that  the  motorman  operat- 
ing the  car  immediately  before  and  at  the  time  of  the  accident,  negli- 
gently ran  it  at  an  excessive  rate  of  speed,  and  that  appellee  Braxton 
Wade's  injuries  were  the  proximate  result  of  these  acts  of  negligence 
^on  the  part  of  appellant. 

Appellant's  second  assignment  of  error  complains  of  the  action  of  the 
court  below  in  refusing  to  grant  it  a  new  trial  on  the  ground  that  the 
verdict  rendered  "is  grossly  excessive,  and  so  disproportioned  to  any  in- 
juries received  by  Braxton  Wade  or  any  damages  sustained  by  the  plain- 
tiff P.  S.  Wade  on  account  thereof,  as  to  show  that  said  verdict  was  the 
result  of  passion  and  prejudice  on  the  part  of  the  jury,  and  not  their 
cool  and  deliberate  judgment." 

The  testimony  of  Drs.  Turner  and  Harrington  shows  that  appellant 
Braxton  Wade  was  seriously  and  permanently  injured.  Dr.  Turner  tes- 
tified that  he  saw  him  soon  after  he  received  his  injuries,  and  that  he 
was  suffering  from  the  shock  to  such  an  extent  that  he  was  perfectly 
cold  and  bathed  in  cold  perspiration;  that  he  was  suffering  intensely; 
that  he  found  the  principal  pain  emanated  from  the  small  of  the  back 
between  the  tenth  and  twelfth  joints  of  the  spinal  column,  and  went 
around  on  his  right  hip,  following  down  the  large  nerve,  the  sciatic, 
to  the  knee  joint;  that  it  was  necessary  to  give  him  very  large  doses 
of  opiate  to  subdue  the  pain ;  that  the  muscles  of  the  back  were  swollen 
and  very  much  discolored,  the  least  effort  to  change  his  position  in- 
creased the  pain  very  much;  all  of  the  region  of  the  small  of  the  back 
was  excessively  tender;  the  slightest  pressure  woulrf  cause  him  to  cry 
out  in  pain.  It  was  necessary  to  give  him  morphine  injections  frequent- 
ly to  alleviate  the-  pain  in  the  spine ;  that  the  catheter  had  to  be  used 
to  draw  off  his  urine,  and  that  there  was  considerable  blood  in  it ;  that 
being  apprehensive  of  paralysis,  he  had  the  family  call  Dr.  Harrington 
in  consultation ;  that  he  and  Dr.  Harrington,  on  a  more  careful  exami- 
nation, found  from  the  tenth  to  the  twelfth  joints  of  the  backbone  were 
severely  strained  and  wrenched,  loosening  some  of  the  ligaments  that 
ran  up  and  down  the  backbone  which  held  the  joints  together ;  that  this 
was  one  of  the  most  severe  strains  of  the  spinal  column  he  had  ever 
known  not  to  go  into  paralysis.  For  days  he  (the  patient)  could  put  no 
weight  on  his  right  leg,  he  would  sink  down  unless  supported;  that  his 
improvement  ^P  to  May  11  was  quite  slow,  the  accident  having  occurred 
on  April  21.  There  is  still  quite  a  painful  condition  in  his  back,  and 
if  he  overworks  a  tired  condition  manifests  itself  very  much  more  than 
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it  would  ordinarily.  He  drags  his  limb  yet;  he  can  not  move  his  right 
leg  oflE  as  well  as  his  left,  and  he  frequently  catches  his  toe  on  any  im- 
pediment in  his  way.  That  in  the  judgment  of  the  witness,  he  will 
never  get  well;  that  witness  was  still  treating  him,  and  inferred  that 
there  would  be  times  in  the  future  when  he  would  need  the'  attention  of 
a  physician;  that  after  treating  him  as  long  as  he  (witness)  had  and 
with  his  reading  and  knowledge  of  others  he  had  seen  in  the  past  injured 
in  the  same  part  of  the  body,  he  arrived  at  the  conclusion  that  he 
(Braxton  Wade)  will  never  permanently  and  absolutely  recover. 

Dr.  Harrington  testified  to  the  effect  that  when  he  first  saw  Braxton 
Wade,  that  he  was  in  considerable  pain,  and  that  his  muscles  and  blood 
vessels  and  nerves  were  injured ;  that  there  was  evidently  some  breaking 
of  the  blood  vessels;  that  he  examined  him  again  in  September,  1904, 
and  found  the  right  limb  slightly  smaller  than  the  other,  which  would 
indicate  special  injury  to  the  sciatic  nerve;  that  he  did  not  walk  per- 
fectly, and  that  there  was  a  permanent  weakness  of  the  muscles  of  his 
back  and  probably  some  permanent  weakness  of  the  sciatic  nerve. 

F.  S.  Wade,  the  father  of  Braxton  W^ade,  testified  that  previous  to 
receiving  the  injuries  alleged  Braxton  was  in  perfect  health  and  finely 
physically  developed,  was  about  six  feet  tall,  erect  and  well  proportioned 
and  weighed  about  200  pounds;  that  since  receiving  his  injuries,  he  had 
lost  his  fine  physical  form  and  had  become  hump-shouldered  and  had 
lost  his  erectness  and  physical  symmetry.  This  witness  also  testified 
that  before  Braxton  Wade  was  hurt  he  worked  for  him  on  the  farm, 
and  that  he  had  not  been  able  to  do  any  work  since  his  injuries,  not 
even  to  draw  a  bucket  of  water. 

In  view  of  this  testimony,  we  do  not  think  the  amount  of  the  verdict 
and  judgment  in  favor  of  Braxton  Wade  at  all  excessive. 

The  judgment  in  favor  of  F.  S.  Wade  was  justified  by  the  evidence 
showing  the  amounts  he  had  paid  or  contracted  to  pay  for  doctors'  bills, 
and  the  cost  of  nursing  his  son  while  sick  and  the  value  of  his  services 
during  his  minority  to  the  said  F.  S.  Wade,  lost  to  him  on  account  of 
the  injuries  received  by  his  son. 

Appellant's  third  assignment  of  error  complains  of  the  fifth  paragraph 
of  the  charge  of  the  court,  appellant's  contention  being  that  the  court  in 
said  paragraph,  in  effect,  authorized  the  jury  to  find  that  the  defendant 
was  guilty  of  negligence  in  the  construction  and  maintenance  of  its 
track  on  Herring  Avenue,  in  having  a  grade  and  steep  declivity  therein, 
and  that  this  was  error,  because  there  was  no  allegation  of  any  such 
negligence  on  the  part  of  defendant  set  forth  or  relied  upon  by  plaintiffs 
in  their  petition.  We  do  not  construe  the  language  employed  in  this 
paragraph  of  the  court's  charge  as  instructing  or  authorizing  the  jury 
to  pass  upon  the  question  as  to  whether  or  not  the  acts  of  appellant  in 
constructing  or  maintaining  its  .track  with  a  grade  $nd  steep  declivity 
therein  constituted  negligence.  We  think  the  language  of  the  court, 
relative  to  the  heavy  load  on  the  car  and  steep  declivity  of  the  grade, 
was  simply  the  statement  of  conditions  existing  immediately  before  and 
at  the  time  of  the  accident,  which  were  conceded  and  about  which  there 
was  no  controversy,  but  which  it  was  the  duty  of  appellant  to  take  into 
consideration  in  determining  the  care  it  should  use  in  operating  its  car 
at  the  time.    There  was  no  negligence  predicated  upon  the  grade  of  the 
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track  or  the  size  of  the  load  of  passengers,  but  these  conditions  were 
alleged  and  proven  to  show  the  degree  of  care  required  of  appellant  in 
operating  this  particular  car  at  and  immediately  before  the  accident. 
Negligence  was  predicated  upon  the  defective  brakes  and  other  appli- 
ances provided  by  appellant  to  control  the  car,  and  the  excessive  rate 
of  speed  at  which  it  was  operated,  and  the  charge  of  the  court  pointedly 
directed  the  minds  of  the  jury  to  these  matters  as  the  controverted  issues 
in  the  case,  which  in  our  opinion  was  proper. 

We  overrule  appellant's  fourth  assignment  of  error  for  the  reasons 
stated  in  disposing  of  its  third  assignment. 

Finding  no  reversible  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  S.  HiCKEY  V.  B.  M.  COLLYNS. 

Decided  November  15,  1905. 

Conneotlnsr  Surveys — ^Trespasser — Title  in  State. 

A  defendant  in  trespass  to  try  title,  who  had  entered  upon  incloeed  premises 
of  plaintiff  claimed  under  title  to  surveys  calling  for  each  other  and  apparently 
connected,  can  not  raise  the  question  of  a  vacancy  between  such  surveys,  con- 
stituting State  school  land,  by  restricting  such  surveys  to  calls  for  other  objects 
found  upon  the  ground,  in  the  absence  of  a  showing  that  he  had  taken  the 
necessary  steps  to  purchase  the  title  from  the  State. 

Appeal  from  the  District  Court  of  Tom  Green  County.  Tried  below 
before  Hon.  J.  W.  Timmins. 

Duboise  &  Allen  and  Brightman  &  Upton,  for  appellant. — A  defend- 
ant in  trespass  to  try  title  is  not  required  to  show  title  in  himself  in 
order  to  litigate  with  plaintiff,  but  may  show  an  outstanding  title. 
Hooper  v.  Hall,  35  Texas,  82;  Kenney  v.  Vincent,  32  Texas,  126. 

A  defendant  in  trespass  to  try  title  may  defeat  plaintiff's  suit  by 
showing  a  title  in  the  State  or  by  showing  that  plaintiff  has  no  title. 
Medlin  v.  Wilkens,  20  S.  W.  Rep.,  1026. 

Hill  &  Lee,  for  appellee. — Appellant's  special  answer  showing  no  title 
or  equity  in  him  to  the  land  described  in  his  said  answer,  he  could  not 
interpose  the  existence  of  a  supposed  vacancy  between  two  of  appellee's 
surveys  as  an  outstanding  title  in  the  state  to  public  domain,  until  such 
vacancy  had  been  determined  in  the  manner  provided  by  law.  Acts 
1900,  1st  Called  Session,  p.  29 ;  Acts  1901,  p.  253 ;  Juencke  v.  Terrell, 
98  Texas,  237;  Yarbrough  v.  DeMartin,  67  S.  W.,  178. 

KEY,  Associate  Justice. — From  a  judgment  against  him  in  an 
action  of  trespass  to  try  title,  the  defendant  has  appealed.  In  his  peti- 
tion the  plaintiff  sought  to  recover  all  the  land  embraced  in  what  he 
described  a«  his  "Gap  Pasture,"  situated  in  Tom  Green  County.     He 
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alleged  further  that  the  pasture  referred  to  embraced  a  number  of  sur- 
veys of  land  described  by  metes  and  bounds,  and,  according  to  the  field 
notes,  connecting  with  each  other. 

The  defendant  filed  an  answer  embracing  a  general  demurrer,  plea  of 
not  guilty  and  a  special  plea  admitting  that  he  was  in  possession  of 
a  certain  tract  of  land  within  the  Gap  Pasture,  described  in  the  plain- 
tiflf^s  petition,  but  alleging  that  it  was  no  part  of  either  of  the  surveys 
of  land  specifically  described  in  the  plaintiff's  petition. 

The  court  below  sustained  certain  exceptions  to  the  special  answer 
referred  to,  and  that  ruling  is  made  the  subject  of  certain  assignments 
of  error.  Other  assignments  complain  of  rulings  refusing  to  permit  the 
defendant  to  introduce  testimony  in  support  of  his  special  plea.  All  the 
assignments  merely  present  in  different  forms  but  one  question.  The 
special  answer  averred  that  fhe  defendant  was  in  possession  of  380  3-6 
acres  of  land  inside  of  the  plaintiff's  pasture,  but  that  said  land  was 
public  domain,  set  apart  for  the  benefit  of  the  State  school  fund.  It 
did  not  show  that  the  defendant  had  taken  the  necessary  steps  to  pur- 
chase the  land  from  the  State,  or  had  acquired  any  right  thereto. 

Locating  the  several  surveys  claimed  by  the  plaintiff  according  to 
their  calls  for  each  other,  the  land  in  controversy  is  embraced  within 
those  surveys,  and  is  not  public  domain.  The  defendant  contends  that 
two  of  the  surveys  referred  to  are  limited  by  certain  calls  for  other  ob- 
jects found  on  the  ground,  which  will  prevent  them  from  connecting, 
thereby  leaving  a  vacancy  of  the  number  of  acres  claimed  by  him. 

Following  Yarbrough  v.  DeMartin,  67  S.  W.  Rep.,  178  and  Juencke 
V.  Terrell,  98  Texas,  237,  the  court  below  held  that  as  the  plaintiff  had 
title  to  and  was  in  possession  of  the  surveys  described  in  his  petition, 
and  was  in  possession  of  all  the  land  comprised  in  his  pasture,  which 
was  enclosed  by  a  fence,  and  as  the  surveys  referred  to  called  for  each 
other  and  apparently  connected,  the  defendant  not  showing  any  title  or 
claim  in  himself  to  the  land  in  controversy,  was  not  entitled  to  have  the 
question  of  a  vacancy  between  any  of  the  surveys  litigated.  The  cases 
cited,  one  of  which  was  decided  by  our  Supreme  Court,  seem  to  sustain 
that  ruling. 

No  error  has  been  pointed  out  and  the  judgment  is  affirmed. 

Affirmed, 

Application  for  writ  of  error  dismissed  for  ^ant  of  jurisdiction. 


J.  H.  Choate  v.  Geo.  Vlha  et  al. 

Decided  November  15,  1005. 

Sale  of  Liquor  to  Xinor — ^Person  Aggrieved — ^Loco  Parentis. 

The  uncle  of  an  orphan  minor  without  legal  gpiardian,  with  whom  such 
minor  is  living  as  one  of  his  family,  and  who  has  assumed  the  custody,  control 
and  moral  training  of  his  nephew  has  no  such  legal  status  of  one  standing  in 
loco  parentis  as  to  give  him  the  right  to  sue  upon  a  liquor  dealer's  bond  to 
recover  the  statutory  penalties  for  selling  intoxicating  liquor  to  a  minor. 

Error  from  the  County  Court  of  Falls  County.    Tried  below  before 
Hon.  W.  E.  Hunnicutt. 
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Z.  I.  Harlan,  for  plaintiff  in  error. — A  person  standing  in  loco  par- 
entis to  a  minor  is  an  "aggrieved  person  within  the  meaning  of  the  law 
requiring  bond  of  retail  liquor  dealers,  and  can  maintain  suit  for  the 
recovery  of  the  statutory  liquidated  damages  given  by  law  for  a  breach 
thereof  in  selling  liquors  to  or  permitting  such  minor  to  enter  and 
remain  in  his  place  oi  business.  Peavy  v.  Goss,  90  Texas,  91-93 ;  Tipton 
V.  Thompson,  21  Texas  Civ.  App.,  143;  Daniels  v.  Grayson  College, 
20  Texas  Civ.  App.,  662;  Cunningham  v.  Porchet,  66  S.  W.,  674,  23 
Texas  Civ.  App.,  83 ;  Quails  v.  Sayles,  18  Texas  Civ.  App.,  401. 

The  petition  stated  sufficient  facts  to  show  that  plaintiff  stood  in  the 
relation  of  loco  parentis  to  Will  Hennings,  the  minor,  and  that  plaintiff 
had  assumed  towards  said  minor  the  relation  of  a  parent,  and  it  was 
error  to  sustain  said  exception.    Snowden  v.  State,  12  Texas  App.,  106. 

Rice  &  Bartleti,  for  defendant  in  error. — The  court  did  not  err  in  sus- 
taining defendant's  general  demurrer  and  special  exceptions  to  plain- 
tiff's petition.  Peavy  v.  Goss,  90  Texas,  91;  Ft.  Worth  St.  Ry.  Co.  v. 
Witten,  74  Texas,  204;  19  Amer.  &  Eng.  En.  Law  (2d  ed.),  618; 
Black,  Intoxicating  Liquors,  sec.  285. 

KEY,  Associate  Justice. — This  is  an  action  on  a  liquor  dealer's 
hond,  seeking  to  recover  liquidated  damages  prescribed  by  statute.  The 
breaches  alleged  in  the  petition  were  a  sale  of  intoxicating  liquors  to  one 
Will  Hennings,  a  minor,  and  permitting  him  to  enter  and  remain  in 
the  defendant's  saloon. 

The  court  below  sustained  a  general  demurrer  and  two  special  excep- 
tions to  the  petition,  and  'the  plaintiff,  declining  to  amend,  has  appealed 
to  this  court  and  assigns  the  ruling  referred  to  as  error. 

The  statute  requiring  bonds  of  this  character  authorizes  suit  to  be 
brought  for  a  breach  of  such  a  bond  by  the  person  aggrieved,  without  de- 
fining who  will  fall  within  that  class.  In  Peavy  v.  Goss,  90  Texas,  89, 
it  was  held  that  a  suit  of  this  kind  could  be  maintained  by  the  mother 
of  a  minor  whose  father  was  dead,  and  the  court  said:  "It  seems  to  us, 
however,  that  with  reference  to  the  particular  infraction  complained  of 
in  this  case,  that  no  one  has  a  right  of  action  except  the  parent  or  some- 
one standing  in  loco  parentis/'  The  plaintiff  in  this  case  is  not  the 
father  of  the  alleged  minor,  but  contends  that  his  petition  shows  that 
he  stands  in  loco  parentis,  and  is  therefore  the  aggrieved  party.  On  that 
subject,  the  averments  of  the  petition  are  as  follows: 

**That  on  September  19,  1903,  Will  Hennings  was  and  he  now  is 
, under  the  age  of  twenty-one  years,  to  wit,  about  eighteen  years  of  age; 
that  on  said  date  both  the  parents  of  said  Will  Hennings  were  dead, 
his  mother,  his  last  surviving  parent,  having  departed  this  life  about 
four  years  prior  to  said  date,  and  that  said  Will  Hennings  then  had 
now  has  no  legal  guardian  of  his  person  or  estate;  that  on  the  death 
of  his  said  mother,  the  said  Will  Hennings,  upon  plaintiff's  invitation, 
came  to  live  with  plaintiff,  who  was  and  is  his  uncle,  as  one  of  plain- 
tiff's family,  during  all  of  which  said  time  plaintiff  has  had  and  still 
has  the  custody,  control  and  moral  training  of  his  said  nephew,  the  said 
Will  Hennings,  and  said  Will  Hennings  on  said  September  19,  1903, 
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was  and  he  now  is  living  with  plaintiff,  and  is  under  plaintiff's  care, 
control  and  moral  training,  and  plaintiff  then  and  now  stands  in  loco 
parentis  to  said  Will  Hennings,  and  is  the  aggrieved  party,  by  and  on 
account  of  the  matters  hereinafter  complained  of  against  defendants." 

In  addition  to  their  general  demurrer,  the  defendants  specially  ex- 
cepted to  the  petition,  the  exceptions  which  were  sustained  reading  as 
follows : 

"2.  And  specially  excepting  to  said  petition,  defendants  say  that  the 
same  is  insufficient,  because  it  does  not  appear  therefrom  that  the  plain- 
tiff belongs  to  the  class  of  persons  authorized  to  bring  this  suit;  nor  does 
it  appear  from  the  allegations  of  said  petition  that  the  plaintiff  is  an 
aggrieved  party  within  the  meaning  of  the  statute  and  entitled  to  bring 
this  suit. 

"3.  And  further  specially  excepting  to  the  same,  defendants  say  it 
is  insufficient  in  this,  that  it  does  not  appear  that  he  is  the  guardian, 
adopted  father  or  master  of  the  said  Will  Hennings,  and  the  allegations 
of  said  petition  fail  to  state  such  facts  as  to  show  that  plaintiff  stood 
in  the  position  of  loco  parentis  to  the  said  Will  Hennings,  and  it  is  not 
alleged  that  said  plaintiff  had  assumed  towards  said  Will  Hennings 
such  relation  as  would  impose  upon  him  the  duties,  obligations  and  rights 
of  a  parent,  without  which  such  a  relation  the  right  to  bring  this  suit 
could  and  would  not  exist.^' 

The  statute  under  consideration  is  penal  in  its  nature,  and  therefore, 
should  be  strictly  construed.  At  any  rate,  it  should  not  be  so  liberally 
construed  as  to  award  damages  in  doubtful  cases.  In  the  case  of  Peavy 
v.  Goss,  supra,  the  Supreme  Court,  in  assigning  reasons  for  the  con- 
clusion reached,  among  other  things,  said:  "In  a  legal  sense  a  person 
is  aggrieved  by  an  act  when  a  legal  right  is  invaded  by  the  act  com- 
plained of.  It  is  the  duty  of  the  parent  to  look  after  the  moral  training 
of  his  minor  children,  and  it  is  his  legal  right  to  keep  them  away  from 
temptation.  This  legal  right  of  the  parent  is  infringed  when  one  in 
violation  of  law,  sells  intoxicating  liquor  to  his  minor  child,  or  permits 
such  child  to  enter  or  remain  upon  the  premises  where  such  liquor  is 
retailed." 

The  averments  of  the  petition  under  consideration  fail  to  show  that 
the  plaintiff  had  the  legal  rights  referred  to  by  the  Supreme  Court  as 
belonging  to  every  father  and  mother:  A  father  has  the  legal  right  to 
prohibit  and  compel  his  minor  child  not  to  purchase  intoxicating  liquors, 
or  enter  places  where  they  are  sold ;  but  plaintiff's  petition  fails  to  show 
that  he  had  any  such  right  with  reference  to  the  minor  referred  to  in 
this  case.  The  petition  does  not  allege  that  the  plaintiff  has  adopted  the 
minor,  or  that  he  has  in  any  wise  obligated  himself  for  the  minor's 
support,  maintenance  or  education.  In  fact,  for  aught  that  appears  in 
the  petition,  all  that  the  plaintiff  has  done  for  the  minor  may  have 
been  done  for  an  adequate  consideration,  furnished  by  the  minor  or 
someone  else.  Or  the  custody,  control  and  moral  training  of  the  minor 
which  he  alleges  he  has  had  for  four  years,  may  have  been  voluntary  on 
his  part,  and  does  not  necessarily  confer  upon  him  the  legal  right  to 
control  the  actions  of  the  minor.  The  minor  being  the  plaintiff's  nephew, 
it  may  be  that  he  has  treated  him  with  much  kindness  and  taken  a 
fatherly  interest  in  his  welfare ;  but,  in  order  to  bring  himself  within  the 
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class  of  persons  entitled  to  recover  in  cases  of  this  kind,  we  think  his 
petition  should  have  gone  further  and  shown,  either  that  he  had  adopted 
his  nephew,  or  had  been  appointed  guardian  of  his  person,  or  by  contract 
or  otherwise,  had  the  legal  right  to  control  his  actions. 

Hence  we  hold  that  the  trial  court  ruled  correctly  in  sustaining  the 
special  exceptions,  and  this  leads  to  an  aflBrmance  of  the  judgment. 

Affirmed. 


J.  W.  RiGGiNs  V.  City  of  Waco. 

Decided  November  16,  1906. 

1. — ^ICayor — ^RemoTal— ^Xiscondnot  in  Offlce. 

Under  the  provision  of  the  charter  of  the  city  of  Waco  giving  the  city 
council  power  to  remove  any  officer  for  incompetency,  corruption,  misconduct 
or  malfeasance  in  office,  the  wilful  and  persistent  refusal  of  the  mayor  to  draw 
warrants  on  the  city  treasurer,  necessary  for  the  payment  of  money  therefrom, 
to  pay  the  monthly  salary  of  an  officer  or  employe  as  fixed  by  order  of  the 
council,  or  for  the  payment  of  a  claim  allowed  and  ordered  paid  by  the  council, 
such  orders  of  the  council  having  been  vetoed  b>  him  and  thereafter  regularly 
passed  by  the  council  over  his  veto,  constitutes  such  misconduct  in  office  as 
to  justify  his  removal. 

2. — Same — ^Evidenoe— Other  Charges. 

Evidence  as  to  other  transactions  between  the  mayor  and  city  council 
tending  to  show  a  determination  on  his  part  to  carry  out  his  own  will  in 
defiance  of  the  laws  of  the  city  as  enacted  by  its  council  could  be  considered 
in  determining  the  motive  of  his  refusal  to  draw  warrants  for  lawful  claims 
against  the  city,  though  such  other  transactions  were  made  the  basis  of  dis- 
tinct charges  of  official  misconduct  and  were  each  found  insufficient  in  itself 
to  constitute  such  misconduct. 

3. — ^Removal  from  Office — ^Review  by  Court. 

The  action  of  the  city  council  in  removing  the  mayor,  if  based  upon  a 
hearing  upon  charges  constituting  official  misconduct  and  evidence  supporting 
such  charges,  is  conclusive  and  not  subject  to  revision  by  the  court  in  an 
action  brought  by  him  to  recover  his  salary  for  the   remainder  of  his  term. 

4. — Supreme  Court — Court  of  CiTll  Appeals— Writ  of  Error. 

The  fact  that  the  Supreme  Court  granted  a  writ  of  error  upon  a  ground 
questioning  the  correctness  of  a  decision,  where  not  followed  by  a  final  ruling 
upon  that  point  on  hearing,  is  not  to  be  taken  as  an  overruling  of  the  judgment 
of  the  Court  of  Civil  Appeals  and  binding  upon  it. 

5. — ^EzecutiTe  Officer — Legislative  Power. 

It  is  the  duty  of  an  executive  officer  to  carry  out  the  will  and  enforce  the 
laws  enacted  by  legislative  power,  and  an  expressed  determination  on  hia  part 
to  carry  out  his  own  ideas  of  right  and  wrong  in  disregard  of  legislation  con- 
stitutes legal  incompetency  in  office. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Sam  R.  Scott. 

Baker  &  Thomas,  for  appellant. — Grant  that  the  appellant  refused  to 
sign  the  vouchers  in  favor  of  Allen  D.  Sanford,  Dan  Nicholson  and  J.  P. 
Nelson  as  charged,  this  did  not  justify  the  appellant's  removal  from  the 
office  of  mayor  of  the  city  of  Waco,  because,  the  undisputed  evidence 
shows  that  his  action  in  so  doing,  comported  with  honesty  and  a  desire 
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to  faithfully  discharge  the  duties  of  his  office,  as  such  mayor,  as  con- 
tradistinguished from  that  bad  motive,  wilful  or  corrupt  action,  essential 
to  constitute  misconduct  in  office.  Charter,  city  of  Waco,  art.  273,  sec. 
38;  Sayles'  Civ.  Stats.,  arts.  3534-3636;  Johnson  v.  City  Council  of 
Galveston,  11  Texas  Civ.  App.,  469;  Watson  v.  State,  9  Texas  App., 
212;  Brockenridge  v.  State,  27  Texas  App.,  631;  State  v.  Alcorn,  78 
Texas,  342;  Commonwealth  v.  Kneeland,  20  Pick.,  220;  Felton  v. 
United  States,  96  U.  S.,  702;  State  v.  Preston,  34  Wis.,  676;  Tompert 
V.  Lithgow,  1  Bush  (64  Ky.),  176. 

It  is  uniformly  held  that  the  word  wilful,  when  used  in  a  penal  statute, 
means  with  evil  intent,  or  without  reasonable  grounds  to  believe  the 
act  unlawful.  Thomas  v.  State,  14  Texas  App.,  200;  Rose  v.  State, 
19  Texas  App.,  470;  Loyd  t.  State,  19  Texas  App.,  321;  Trice  v.  State, 
17  Texas  App.,  43;  Yoakum  v.  State,  21' Texas  App.,  260. 

The  court  below  erred  in  its  conclusions  in  considering  the  facts 
found  under  charges  4,  6,  6,  7,  8  and  9,  as  illustrative  of  motive  with 
respect  to  charges  1,  2  and  3,  because  there  is  no  connection  between 
these  charges,  nor  facts  adduced  under  them  which  tend  to  illustrate 
motive  with  respect  to  charges  1,  2  and  3.  Wharton's  Am.  Crim.  Law, 
eec.  467 ;  Greenleaf  on  Evidence,  sec.  62 ;  Shaflfner  v.  Commonwealth,  72 
Pa.  St.,  60;  State  v.  Eenton,  16  N.  H.,  174;  Coleman  v.  People,  66 
NT.  Y.,  90 ;  Commonwealth  v.  Tuckerman,  10  Gray,  198 ;  Commonwealth 
V.  Campbell,  7  Allen,  642. 

The  right  of  review  of  the  action  of  the  city  council  exists,  because 
there  was  no  evidence  which  justified  the  removal  or  evidence  which 
tended  to  .show  official  misconduct.  Terrell  v.  Green,  88  Texas,  647 ; 
State  V.  Common  Council  of  Duluth,  66  N.  W.  Sep.,  119;  People  ex  rel. 
Nichols  V.  Mayor,  etc.,  19  Hun,  452 ;  People  ex  rel.  Bancroft  v.  Weigant, 
14  Hun,  646 ;  People  v.  Board  of  Police,  39  N.  Y.,  606 ;  People  ex  rel. 
Folk  V.  Board  of  Police,  69  N.  Y.,  408;  People  ex  rel.  Clapp  v.  Board 
of  Police,  72  N.  Y.,  415;  The  People  v.  Board  of  Fire  Commissioners, 
72  N.  Y.,  446;  Mech.  on  Pub.  Ofif.,  sees.  979,  980;  High  on  Ex.  Legal 
Remedies,  sec.  67 ;  Milliken  v.  City  Council,  64  Texas,  388 ;  Lindsey  v. 
Luckett,  20  Texas,  616;  State  v.  Common  Council,  1  Dutch,  (26  N.  J. 
L.),  636;  Metsker  v.  Neally,  21  Pac.  Rep.,  207;  The  People  v.  Hallett, 
1  Col.,  362;  Ex  parte  Lusk,  82  Ala.,  619;  Ex  parte  Diggs,  52  Ala.,  381; 
Johnson  v.  City  of  Galveston,  11  Texas  Civ.  App.,  469;  McCullev  v. 
State,  63  S.  W.  Rep.,  134 ;  People  v.  Bissell,  68  Am.  Dec,  692 ;  Wright 
V.  Wright,  66  Am.  Dec.,  723 ;  State  ex  rel.  Hill  v.  Common  Council,  9 
Wis.,  258. 

We  call  attention  to  the  fact,  that  the  Supreme  Court  in  the  case  of 
J.  W.  Riggins  v.  Richards,  80  S.  W.  Rep.,  624,  granted  a  writ  of  error, 
upon  the  same  facts  as  in  the  case  at  bar,  upon  the  ground,  that  the 
evidence  did  not  justify  the  removal  of  the  appellant.  This  case  was 
dismissed  because  appellant's  term  of  office  expired  before  the  case 
could  be  reached  for  submission  after  the  grant  of  the  writ  of  error; 
and  thereupon,  Gaines,  C.  J.,  said :  "It  is  accordingly  ordered  that  this 
case  be  dismissed,  without  prejudice  to  the  relators  right  to  bring  an 
action  for  his  salary.*' 

Lud.  T.  Williams  and  Allan  D,  San  ford,  for  appellee. — After  the  re- 
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moval  of  a  city  officer  he  can  not  maintain  suit  against  the  city,  for 
salary  accruing  after  the  removal,  until  he  has  been  declared  entitled  to 
the  office  in  a  direct  proceeding  for  that  purpose.  Hagan  v.  Citv  of 
Brooklyn,  126  N.  Y.,  643 ;  Nichols  v.  McLean,  101  N.  Y.,  526,  5  N.  E. 
Hep.,  347;  Gorley  v.  City  of  Louisville,  20  Ky.  L.  (Ct.  of  App.),  602; 
Hagner  v.  Heyberger,  7  W.  &  S.  (Pa.),  104,  42  Am.  Dec.,  220;  City 
of  Hoboken  v.  Gear,  27  N.  J.  Law.,  267 ;  Selby  v.  Portland,  14  Ore., 
243;  Lee  v.  Mayor,  40  Atl.  Rep.,  663;  Van  Sant  v.  Atlantic  City,  63 
Atl.  Rep.,  701 ;  Hunter  v.  Chandler,  45  Mo.,  452 ;  City  of  Buffalo  v. 
Mackay,  15  Hun,  204;  Luzerne  Co.  v.  Trimmer,  95  Pa.,  97;  Riley  v. 
Kansas  City,  31  Mo.  App.,  439;  Wood  v.  Mayor,  55  N.  Y.  Super.  Ct^ 
230;  Dolan  V.  Brooklyn,  55  Hun,  448;  1  Smith's  Modern  Law  of  Mu- 
nicipal Corporations,  sec.  181,  p.  184;  Throop  on  Public  Officers,  sec. 
510. 

Neither  the  title  to  a  public  office,  nor  any  other  main  question,  can 
be  determined  in  a  collateral  proceeding.  Same  authorities,  and  also 
the  following:  Ex  parte  Call,  2  Texas  App.,  500;  Kingsland  v.  Harrell, 
1  White  &  W.,  App.  Civ.  Cas.,  sec.  736 ;  Stubbs  v.  Galveston,  3  Texas 
App.  Civ.  Cas.  (Willson),  sec.  144;  Watts  v.  State,  22  Texas  Ct.  App., 
578;  Leach  v.  Cassidv,  23  Ind.,  449;  Desmond  v.  McCarthy,  17  Iowa, 
525;  Riddle  v.  County  of  Bedford,  7  Serg.  &  R.,  392;  Fowler  v.  Bebee, 
9  Mass.,  231. 

The  sole  question  which  can  be  considered  by  the  court  in  a  pro- 
ceeding to  review  the  action  of  the  governing  body  of  a  municipal  cor- 
poration in  removing  from  office  an  officer  of  the  corporation,  where  no 
right  of  appeal  is  given,  is  whether  the  action  of  the  city  council  was 
void,  and  to  determine  this  the  court  will  look  to  only  three  things: 
(1)  Were  the  charges  such  as  would  warrant  the  removal  of  the  officer, 
if  proved?  (2)  Was  the  officer  given  opportunity  to  defend?  (3) 
Was  there  any  evidence  introduced  on  the  impeachment  trial  tending 
to  prove  the  truth  of  the  charges?  Milliken  v.  City  Council,  54  Texas, 
391;  Johnson  v.  Galveston,  11  Texas  Civ.  App.,  469;  Trigg  v.  State, 
49  Texas,  645;  State  ex  rel.  Maxwell  v.  Crumbaugh,  26  Texas  Civ. 
App.,  521;  Richards  v.  Clarksburg,  20  A.  &  E.  Corp.  Cases,  111;  State 
V.  Douglass,  7  Am.  Rep.,  87;  Ex  parte  Sawyer,  124  U.  S.,  200;  Wilson 
V.  North  Carolina,  169  U.  S.,  586;  Taylor  v.  Beckham,  178  U.  S.,  57*^; 
Dillon's  Municipal  Corporations  (4th  ed.),  sees.  244-255. 

The  acts  complained  of,  in  at  least  several  of  the  charges,  constituted 
offenses  which  would  warrant  appellant's  removal,  if  proved,  in  that 
they  were  official  misconduct  and  showed  incompetency;  and  there  was 
sufficient  evidence  before  the  city  council  to  establish  same.  Milliken  v. 
City,  54  Texas,  391;  Johnson  v.  City  of  Galveston,  11  Texas  Civ.  App., 
469;  State  v.  Alcorn,  78  Texas,  392;  Breckenridge  v.  State,  27  Texas 
App.,  531;  Riggins  v.  Richards,  97  Texas,  229;  Riggins  v.  Richards, 
79  S.  W.  Rep.,  84;  Shaw  v.  Macon,  21  Ga.,  280;  Macon  v.  Hays,  25 
Qa.,  590;  State  v.  Allen,  5  Kan.,  213;  State  v.  Poster,  32  Kan.,  14, 
affirmed  112  TJ.  S.,  201;  McMaster  v.  Herald,  56  Kan.,  231;  Geddes  v. 
Thomastown,  46  Mich.,  316;  Van  Orsdall  v.  Hazard,  3  Hill  (N.  Y.), 
243;  State  v.  McCarty,  65  Wis.,  163;  State  v.  Leach,  11  Am.  Rep.,  172; 
Minkler  v.  State,  14  Neb.,  181;  Commonwealth  v.  Williams,  79  Ky.,  42; 
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Sevier  v.  Justices,  1  Peck  (17  Tenn.),  334;  Commonwealth  v.  Chambers, 
1  Marsh.  (24  Ky.),  108;  Rev.  Stats.,  art.  3534;  23  Am.  and  Eng.  Ency. 
of  Law  (2d  ed.),  442,  446;  Throop  on  Public  Officers,  sees.  368,  376. 

FISHER,  Chief  Justice. — This  is  a  suit  by  appellant  Riggins  against 
the  city  of  Waco  to  recover  $3,400  and  interest,  the  alleged  balance  due 
him  as  mayor  of  the  city  from  the  first  day  of  December,  1902,  until  the 
14th  day  of  April,  1904. 

Appellant  while  duly  elected  and  serving  as  mayor  of  the  city  of 
Waco,  was  removed  from  his  office  by  a  resolution  of  the  council  of  the 
city.  He  claims  that  his  removal  was  illegal  and  unauthorized,  and  that 
therefore  he  was  entitled  to  the  amount  of  salary  sued  for. 

The  case  was  tried  before  the  court  which  rendered  a  judgment  in 
favor  of  the  appellant  for  $33.33,  the  amount  of  salary  due  him  from 
December  1,  1902,  to  December  5,  1902.  The  trial  court  filed  its  con- 
clusions of  law  and  fact,  which  are  to  the  effect  that  Riggins  was 
properly  removed  by  the  council,  and  therefore  was  not  entitled  to  the 
balance  of  the  salary  sued  for,  said  findings  being  as  follows: 

"I  find  that  the  plaintiff,  J.  W.  Riggins,  was  duly  and  legally  elected 
mayor  of  the  defendant,  the  city  of  Waco,  on  the  1st  day  of  April,  1902, 
and  that  he  duly  and  legally  qualified  as  such  mayor  and  was  inaugurated 
into  office  on  the  10th  day  of  April,  1902,  and  that  he  occupied  the  said 
office  by  legal  election  and  qualification  for  the  term  of  two  years  prior 
thereto,  and  that  the  office  of  mayor  of  said  city  was  then  and  prior 
thereto,  and  has  been  ever  since  of  a  greater  value  than  $500,  and  that 
the  plaintiff's  salary,  as  such  mayor,  amounted  to  $2,400  per  annum; 
that  the  plaintiff  began  the  performance  of  -the  duties  of  said  office 
immediately  upon  being  inaugurated,  and  continued  therein  until  re- 
moved by  the  city  council  of  the  city  of  Waco  on  the  6th  day  of  De- 
cember, 1902,  as  hereinafter  stated,  and  that  he  has  not  performed  any 
of  the  duties  of  said  office  since  said  last  named  date,  although  he  has 
tendered  performance  of  his  services  as  such  mayor  and  has  been  at  all 
times  ready  and  willing  to  perform  the  duties  of  said  office ;  that  he  has 
not  been  paid  any  salary  as  such  mayor  since  the  first  day  of  December, 
1902,  except  as  to  the  tender  of  $33.33  and  interest  thereon,  paid  into  the 
registry  of  this  court  to  cover  the  period  from  the  1st  to  the  5th  day  of 
December,  1902,  inclusive,  as, hereinafter  stated;  that  the  amount  of 
the  salary  of  said  office  from  the  5th  day  of  December,  1902,  to  the 
end  of  the  term  for  which  plaintiff  was  elected  is  the  sum  of  $3,366.33 ; 
that  this  suit  was  filed  after  the  expiration  of  said  term  of  office;  that 
before  the  filing  of  this  suit,  plaintiff  made  demand  in  writing  upon  the 
defendant  for  the  total  amount  of  the  balance  of  the  salary  of  said 
office  from  December  1,  1902,  until  the  expiration  thereof;*  that  the 
defendant  admitted  in  its  answer  filed  herein  that  it  was  indebted  to 
the  plaintiff  on  account  of  his  claim  for  salary  for  said  office  from  the 
1st  to  the  5th  days  of  December,  1902,  inclusive,  and  tendered  and  paid 
into  the  registry  of  this  court  the  sum  of  $33.33,  and  the  further  sura 
of  $9.00  by  way  of  costs;  that  the  said  sum  so  tendered  and  paid  into 
the  registry  of  the  court  on  account  of  salary,  was  not  tendered  to  the 
plaintiff,  or  any  one  authorized  to  accept  the  same  for  him,  before  this 
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suit  was  filed;  that  the  amount  so  paid  into  the  registry  of  the  court 
aforesaid  is  the  total  amount  due  on  account  of  said  salary  from  the 
1st  to  the  5th  days  of  December,  1902,  inclusive,  together  with  interest 
thereon  until  the  date  of  payment,  and  all  costs  of  this  suit,  up  to  and 
including  the  entry  of  the  final  judgment  herein. 

"I  further  find  that  on  the  11th  day  of  September,  1902,  there  was 
filed  with  the  city  secretary  of  said  city  the  nine  charges  specifically  set 
out  in.  defendant's  answer  herein  as  ^Exhibit  A'  thereto,  charging  plain- 
tiff Riggins  with  incompetency,  corruption,  misconduct  and  malfeasance 
in  office,  which  said  charges  were  signed  by  seven  of  the  aldermen  of 
said  city,  as  therein  shown ;  that  at  the  regular  meeting  of  said  council 
on  the  said  11th  day  of  September,  1902,  the  said  charges  were  duly 
presented  to  the  said  city  council ;  that  the  hearing  thereon  was  set  for 
the  regular  meeting  of  said  council  on  the  18th  day  of  September,  1902 ; 
that  plaintiff  was  given  due  notice  thereof;  that  on  said  18th  day  of 
September,  1902,  the  said  Riggins  being  present  in  person  and  by 
counsel,  the  said  city  council  proceeded  to  hear  the  said  charges;  that 
after  a  partial  hearing  of  said  charges,  the  proceedings  therein  were 
interrupted  and  stopped  by  injunction;  that  the  injunction  being  dis- 
solved, the  hearing  upon  said  charges  was  resumed  by  the  said  city 
council  and  duly  and  legally  had,  the  said  Riggins  being  present,  and 
finally  concluded  on  the  5th  day  of  December,  1902,  when  the  said  city 
council  by  a  vote  of  seven  ayes  and  two  noes,  one  member  being  absent, 
passed  and  adopted  the  ordinance  and  resolution  set  out  in  defendant's 
answer  as  ^Exhibit  B'  thereto,  and  removing  him  from  said  office  of 
mayor. 

"T  further  find  that  the  charter  of  the  city  of  Waco,  as  contained  in 
the  act  of  the  Legislature  of  the  State  of  Texas  of  1889,  and  the 
various  amendments  thereto,  makes  the  following  provisions: 

"  'The  mayor  of  the  city  shall  be  the  chief  executive  officer  of  said 
corporation  and  shall  be  vigilant  and  active  at  all  times  in  causing  the 
laws  and  ordinances  for  the  government  of  said  city  to  be  duly  executed 
and  put  in  force/ 

"  *A11  ordinances  and  resolutions  adopted  by  the  council  shall,  before 
they  take  effect,  be  placed  in  the  office  of  the  city  secretary;  and  if  the 
mayor  approve  thereof  he  shall  sign  the  same,  and  such  as  he  shall  not 
sign  he  shall  return  to  the  city  council  with  his  objection  thereto.' 

"  ^Jpon  the  return  of  any  ordinance  or  resolution  by  the  mayor,  the 
vote  by  which  the  same  was  passed  shall  be  reconsidered  and  if,  after 
such  reconsideration,  two-thirds  of  the  whole  number  of  aldermen  agree 
to  pass  the  same  and  enter  their  vote  on  the  journal  of  their  pro- 
ceedings, it  shall  be  an  ordinance  of  said  city.' 

"  ^f  the  mayor  shall  neglect  to  approve  or  object  to  any  such  pro- 
ceeding for  a  longer,  period  then  three  days  after  the  same  shall  be 
placed  in  the  city  secretary's  office,  as  aforesaid,  the  same  shall  go  into 
effect.' 

"  The  city  treasurer  shall  receive  and  securely  keep  all  monies  belong- 
ing to  the  city,  and  shall  make  all  payments  of  the  same  upon  the  order 
of  the  mayor  attested  by  the  secretary  under  the  seal  of  the  corporation ; 
provided  that  no  order  shall  be  paid  unless  the  said  order  shall  show 
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upon  its  face  that  the  city  council  has  directed  its  issuance,  and  show 
for  what  purpose  it  was  issuftd.' 

"  *The  city  council  shall  have  power  to  remove  any  officer  for  in- 
competency, corruption,  misconduct  or  malfeasance  in  office,  after  due 
notice  and  an  opportunity  to  be  heard  in  his  defense.' 

"I  further  find,  relative  to  the  said  charges,  and  the  evidence  adduced 
thereon  in  the  hearing  before  the  said  city  council  as  follows : 

"Upon  charge  No.  1,  I  find  that  on  March  28,  1901,  the  city  council 
of  the  city  of  Waco  passed  an  ordinance  amending  an  ordinance  fixing 
the  salaries  of  officers  of  the  city  for  the  years  1901-1902,  to  be  elected 
and  appointed  at  the  ensuing  election  and  appointment  of  city  officers; 
that  the  said  ordinance  fixed  the  salary  of  the  city  attorney  for  the 
ensuing  term  of  office  of  two  years  at  $125  per  month ;  that  the  plaintiff 
Eiggins,  as  mayor  of  said  city,  in  proper  time  and  in  due  form,  filed  his 
objection  to  said  ordinance,  vetoing  the  same;  that  at  the  next  regular 
meeting  of  the  city  council,  to  wit,  on  April  4,  1901,  the  said  veto 
message  was  duly  presented  to  the  city  council,  and  the  said  ordinance 
was  then  passed  by  the  city  council  over  the  mayor's  veto  by  the  requisite 
two-thirds  of  all  the  aldermen,  and  the  said  ordinance  thereby  at  once 
after  its  passage  became  a  law  of  the  city;  that  Allan  D.  Sanford  was 
elected  city  attorney  at  a  general  election  held  in  said  city  on  April  — , 
1901,  and  was  installed  and  inaugurated  into  said  office  for  the  said 
term  covered  by  said  salary  ordinance  on  April  11,  1901;  that  under 
the  said  salary  ordinance  the  said  salary  of  the  said  city  attorney  for 
the  said  term,  beginning  with  the  date  of  his  installation,  was  payable 
monthly,  and  that  in  order  to  pay  the  same  it  was  necessary  for  the 
ma3'or  to  cause  to  be  issued  and  himself  to  sign  a  check  or  draft  on  the 
city  treasurer  each  month  when  the  monthly  payment  became  due,  and 
that  it  was  his  duty  under  the  law  so  to  do ;  that  before  the  time  for  the 
issuance  of  the  first  check  or  draft  for  said  salary,  to  wit,  the  end  of  the 
month  of  April,  1901,  plaintiff,  Riggins,  as  mayor  instructed  the  city 
secretary  to  issue  a  check  or  draft  each  month  thereafter  for  the  salary 
of  the  city  attorney  for  the  sum  of  $100  only ;  that  plaintiff  Biggins,  as 
mayor  of  said  city  wilfully,  persistently  and  deliberately  failed  and  re- 
fused each  month,  for  the  period  beginning  with  the  month  of  April, 
1901,  and  ending  with  the  month  of  August,  1902,  to  cause  to  be  issued 
and  himself  to  sign  a  draft  or  check  upon  the  treasurer  of  said  city  in 
payment  for  the  full  amount  due  to  the  city  attorney  under  said  salary 
ordinance,  and  that  he  thereby  wilfully,  persistently  and  deliberately 
failed  and  refused  to  execute  the  law  of  the  city  as  contained  in  said 
ordinance. 

"I  conclude  as  a  matter  of  law  that  plaintiff  Riggins  said  acts  con- 
stituted official  misconduct  for  which  he  could  lawfully  be  removed  by 
the  city  council. 

"Under  charge  No.  2,  I  find  as  follows:  That  Dan  Nicholson  held 
a  commission  as  special  police,  which  commission  stipulated  in  the  face 
thereof  Vithout  compensation;'  that  thereafter,  to  wit,  on  April  25, 
1901,  the  city  council  passed  a  resolution  employing  said  Dan  Nicholson 
to  do. certain  special  police  work  for  the  city  for  the  ensuing  twelve 
months,  at  the  rate  of  $20  per  month,  that  plaintiff  Riggins,  as  mayor 
of  said  city,  in  due  form  and  proper  time  filed  his  objections  to  said 
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resolution  in  a  message  to  the  city  council  vetoing  the  same;  that  at 
the  next  regular  meeting  of  the  city  council,  to  wit,  on  May  2,  1901, 
the  council  by  the  requisite  number  of  all  the  aldermen  duly  and  legally 
passed  the  said  resolution  over  the  mayor's  veto  and  that  thereupon  the 
same  became  a  law  of  the  city;  and  that  thereunder  a  contract  was 
formed  between  the  city  and  the  said  Nicholson,  whereby  for  the  said 
certain  special  police  work  done  by  the  said  Nicholson,  the  city  became 
liable  to  pay  to  the  said'  Nicholson  the  sum  of  $20  per  month  at  the  end 
of  each  month  from  May  2,  1901,  for  the  period  of  one  year,  notwith- 
standing the  stipulation  contained  in  the  commission  when  originally 
issued;  that  the  said  Nicholson  rendered  the  said  services  for  the  said 
period;  that  the  only  way  in  which  the  said  monthly  payments  could  be 
made  wasTby  a  check  or  draft  on  the  treasurer  caused  to  be  issued  by  the 
said  Biggins  and  signed  by  him  officially  as  mayor,  and  that  it  was  his 
duty  under  the  law  to  so  cause  to  be  issued  and  to  sign  such  checks ;  that 
plaintiff  Riggins,  as  mayor  of  said  city,  wilfully,  persistently  and  de- 
liberately failed  and  refused  each  month  during  the  said  period  of  one 
year  to  cause  the  said  check  or  draft  on  the  treasurer  to  be  issued  and 
to  sign  the  same;  and  that  after  the  expiration  of  said  period  of  one 
year  the  said  Nicholson  filed  a  suit, in  the  County  Court  of  McLennan 
County,  Texas,  against  the  city  of  Waco  for  the  total  amount  due  him 
under  said  contract;  that  shortly  thereafter,  to  wit,  on  June  26,  1902, 
at  a  regular  meeting  of  the  city  council,  the  city  attorney  stated  to  the 
said  council  that  siaid  suit  had  been  filed,  and  requested  instructions  from 
the  council  as  to  his  action  in  regard  to  the  matter;  that  thereupon  at 
said  meeting  the  council  passed  a  resolution  instructing  the  city  attorney 
to  settle  the  suit  by  compromise  in  the  best  manner  possible  to  the 
interests  of  the  city;  that  plaintitf  Biggins  as  mayor,  in  due  form  and  in 
proper  time,  filed  with  the  city  secretary  his  objections  to  the  last  named 
resolution  in  a  message  to  the  city  council  vetoing  the  same ;  that  at  the 
next  regular  meeting  of  the  city  council,  to  wit,  on  July  3,  1902,  the 
council  by  the  requisite  number  of  all  the  aldermen  duly  and  legally 
passed  the  said  resolution  over  the  mayor's  veto;  that  thereafter  at  a 
regular  meeting  of  the  city  council,  to  wit,  on  August  7,  1902,  the  city 
attorney  submitted  a  report  showing  a  settlement  of  the  Nicholson  suit 
in  accordance  with  the  directions  of  the  council  by  the  entry  of  judgment 
for  the  total  amount  claimed  by  Nicholson,  and  he,  Nicholson,  to  pay  all 
costs;  that  thereupon  at  said  meeting,  the  council  passed  a  resolution 
adopting  and  endorsing  the  said  action  of  the  city  attorney ;  that  there- 
upon it  became  the  duty  of  said  Riggins,  as  mayor,  to  cause  to  be  issued, 
and  himself  to  sign  a  check  or  draft  upon  the  city  treasurer  for  the  full 
amount  of  said  judgment  in  payment  and  satisfaction  thereof;  that  the 
city  secretary,  in  accordance  with  his  duty,  drew  a  check  or  draft  upon 
the  city  treasurer  for  the  amount  due  upon  said  judgment  and  presented 
the  same  to  Biggins  for  his  signature  and  issuance,  and  that  Biggins 
refused  to  sign  the  same;  that  Biggins  wilfully,  persistently  and  deliber- 
ately continued  thereafter  to  fail  and  refuse  to  cause  to  be  issued  and 
to  sign  a  check  or  draft  upon  the  treasurer  of  the  city  in  payment  of 
said  judgment;  that  thereafter,  under  a  proper  proceeding  in  the  said 
County  Court  of  McLennan  County,  a  mandamus  order  issued  from  said 
court,  ordering  the  said. Biggins  to  cause  to  be  issued  and  to  sign  the 
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said  check  or  draft  upon  the  city  treasurer  for  the  payment  of  said  in- 
debtedness,  and  in  obedience  to  the  said  order  the  said  Biggins  caused 
the  said  check  to  be  issued  and  himself  signed  same.  I  find  that  the 
said  Biggins  as  mayor  deliberately,  wilfully  and  persistently  failed  and 
refused  to  execute  these  several  laws  of  the  city  of  Waco. 

"I  conclude  as  a  matter  of  law  that  the  plaintiff  Biggins  said  acts 
constituted  official  misconduct,  for  which  he  could  lawfully  be  removed 
by  the  city  council. 

"Under  charge  N^o.  3  I  find  as  follows:  That  on  August  21,  1902, 
the  city  council  at  a  regular  session  passed  a  resolution  directing  the  pay- 
ment to  one  J.  P.  Nelson  of  the  sum  of  $118.25  for  certain  street  paving 
done  in  said  city;  that  plaintiff  Biggins,  as  mayor  of  said  city,  in  due 
form  and  in  proper  time,  filed  with  the  city  secretary  his  objections  to 
said  resolution  in  a  message  to  the  city  council,  and  on,  to  wit,  August 
28,  1902,  the  city  council  by  the  requisite  two-thirds  vote  of  all  the  alder- 
men duly  and  legally  passed  the  said  resolution  over  the  mayor's  veto, 
and  that  thereby  the  same  became  a  law  of  the  city ;  that  it  was  the  duty 
of  Biggins,  as  mayor,  to  issue  a  draft  or  check  for  the  said  amount  upon 
the  city  treasurer  in  payment  of  said  amount  due  the  said  Nelson,  and 
that  this  was  the  only  manner  in  which  it  could  be  paid ;  that  the  city 
secretary  made  out  such  check  in  due  form  and  presented  the  same  to 
Biggins,  and  that  Biggins  refused  to  sign  the  same  or  cause  the  same  to 
be  issued,  and  that  the  said  Biggins  thereafter,  as  mayor,  wilfully,  per- 
sistently and  deliberately  failed  and  refused  to  cause  the  said  draft  or 
check  to  be  issued  and  himself  to  sign  the  same,  which  was  the  only 
manner  in  which  the  said  law  could  be  executed,  and  that  thereby  the 
said  Biggins  wilfully,  persistently  and  deliberately  failed  and  refused 
to  execute  the  said  law  of  the  city. 

"I  conclude  as  a  matter  of  law  that  the  said  acts  of  the  said  Biggins 
constituted  official  misconduct  for  which  he  might  be  removed  from 
office  by  the  city  council. 

"Under  charge  No.  4,  I  find  as  follows :  That  the  plaintiff  Biggins, 
as  mayor  of  said  city  issued  drafts  upon  the  treasurer  of  said  city  to 
one  Miss  Ella  Johnson  for  specified  sums  of  money  each  month,  begin- 
ning with  the  month  of  January,  1902,  and  ending  with  the  month  of 
August,  1902,  inclusive;  that  the  same  were  issued  to  her  on  acount  of 
salary  as  stenographer  for  the  said  Biggins  as  mayor;  that  the  minutes 
of  the  city  council  at  its  regular  meeting  on  April  24,  1902,  show  the 
following:  *The  water  committee  submitted  the  following  report,  which 
was  adopted:  ^e  your  water  committee,  to  whom  was  referred  that 
part  of  the  mayor^s  message  referring  to  the  water  plant  for  the  city  of 
Waco,  would  respectfully  report:  We  recommend  that  the  city  council 
endorse  what  the  mayor  has  stated  about  this  proposition,  namely :  that  I 

the  city  council,  through  the  taxpayers  of  Waco  are  thoroughly  com- 
mitted to  public  ownership  of  a  water  plant.     We  would  therefore  I 
recommend  that  the  mayor  be  instructed  to  secure  in  a  definite  way  at  ' 
the  earliest  possible  date  a  proposition  for  the  construction  of  a  water  | 
plant  fgr  the  city  of  Waco,  and  that  such  plans  which  may  be  necessary 
to  carry  out  this  proposition  be  put  into  active  operation  at  once,  and 
that  the  mayor  be  instructed  to  incur  whatever  may  be  the  necessary 
expense  to  secure  data,  and  a  financial  plan  and  proposition  for  this 


idOS.]  &00IN8  V.  City  of  Waoo.  5?7 

purpose.  Very  respectfully  submitted,  Ben  C.  Biehards,  Chm.,  W.  D. 
Wallace,  A.  Alexander,  Water  Com/  Plaintiff  Riggins  and  the  city 
secretary,  B.  B.  Dickey,  testified  that  the  payments  were  made  to  Miss 
Johnson  under  the  authority  of  this  resolution.  City  attorney  Allan  D. 
Sanford  testified  that  he  was  present  at  an  informal  meeting  in  the 
mayor's  oflBce  of  the  members  of  the  city  council  and  the  mayor  on  the 
afternoon  previous  to  the  action  of  the  city  council  as  above  set  out 
at  its  regular  meeting  that  night,  which  was  held  for  the  purpose  of 
discussing  the  water  question,  the  city  at  that  time  having  before  it  the 
question  of  construction  of  municipal  waterworks ;  that  it  was  determined 
at  that  meeting  that  it  was  necessary  to  proceed  at  once,  and  that 
probably  the  best  source  of  supply  was  the  Bosque  Biver,  where  the 
plant  could  be  established;  that  it  would  be  necessary  to  secure  right 
of  way  over  the  land  between  the  city  and  the  Bosque;  that  therefore 
it  would  be  necessary  to  authorize  the  mayor  to  expend  the  money 
necessary  in  the  employment  of  some  person  to  secure  options  for  the 
right  of  way;  that  in  order  not  to  let  the  public  be  advised,  and  par- 
ticularly the  Bell  Water  Company,  of  what  the  council  was  contemplat- 
ing, a  resolution  should  be  introduced  giving  in  general  terms  its  object, 
but  that  the  expenditure  of  money  thereunder  should  be  restricted  to 
the  purposes  above  named.  There  was  no  authority  shown  for  the  pay- 
ment of  the  salary  to  the  said  stenographer  than  the  resolution  above 
named. 

"I  find  under  the  above  evidence  that  there  was  no  authority  for  the 
payment  of  the  salary  to  the  stenographer  previous  to  the  date  of  the 
said  resolution. 

"I  conclude  as  a  matter  of  law  that  these  acts  of  the  said  Biggins 
would  not  in  themselves  alone  constitute  any  offense  for  which  Biggins 
might  be  removed  from  office,  but  +hey  are  circumstances  to  show  the 
motive  which  actuated  Biggins  in  his  acts  under  charges  1,  2  and  3, 
when  taken  in  connection  with  all  the  other  evidence,  and  also  as  one 
of  a  series  of  acts  of  like  character,  that  is  acts  committed  by  him  in  his 
official  capacity  in  disregard  of  his  plain  duty  under  the  law.  Also  they 
are  circumstances  which  might  be  considered  by  the  council  as  tending 
to  show  that  Biggins  refused  to  execute  the  laws  under  charges  1,  2  and 
3,  simply  because  they  were  contrary  to  his  wishes. 

"Under  charge  No.  5,  I  find  as  follows:  That  on  the  4th  day  of 
September,  1902,  the  city  council  passed  a  resolution  relative  to  the 
water  and  light  question  in  the  city  as  follows:  'Be  it  resolved  by  the 
city  council  of  the  city  of  Waco:  Section  1.  That  the  mayor  be  and 
he  is  hereby  authorized  and  directed  to  appoint  by  and  with  the  consent 
of  the  city  council  five  persons  who  shall  be  known  and  designated  as  a 
board  of  water  and  light  commissioners  who  shall  be  property  taxpayers 
of  the  city  of  Waco  and  residents  thereof,  one  from  each  ward  in  said 
city,  and  a  resident  of  the  ward  for  which  he  is  appointed.  The  mayor 
of  said  city  shall  be  ex-officio  a  member  of  the  said  board  of  commis- 
sioners and  president  thereof,  and  shall  be  clothed  with  and  exercise  like 
authority  with  the  other  members  thereof.  Provided  that  the  two 
aldermen  from  each  ward  in  the  said  city  shall,  as  soon  as  practicable 
after  the  passage  of  this  resolution  furnish  to  the  mayor  the  Hftmes  of 
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three  persons,  residents  of  their  respective  wards,  and  possessing  the 
qualifications  for  a  member  of  said  board  of  commissioners  as  above 
named,  and  that  the  members  of  said  board  of  commissioners  to  be  ap- 
pointed hereunder  shall  be  selected  from  persons  whose  names  are  so 
furnished  to  the  mayor.  Section  2.  That  it  shall  be  the  duty  of  the 
said  board  of  commissioners  to  proceed  at  once  after  their  appointment 
and  qualification  hereunder  to  take  into  consideration  and  convass  the 
question  of  a  water  supply  for  the  city  of  Waco  and  the  inhabitants 
thereof  for  the  purpose  of  relieving  the  situation  with  regard  to  the 
said  question  as  the  same  now  presents  itself  to  the  citizens  and  the 
government  of  the  said  city,  and  to  this  end  the  said  board  is  directed 
and  required  to  ascertain  three  things:  1st.  The  cost  of  the  erection 
and  construction  by  the  city  of  a  municipal  water  works  plant  and 
system  sufiBcient  for  all  purposes  for  the  said  city  and  the  inhabitants 
thereof,  and  the  source  of  water  supply  therefor.  2d.  The  lowest  price 
at  which  the  Bell  Water  Company  will  sell  its  water  works  plant  and 
system,  and  necessary  property  to  the  operation  thereof  to  the  city. 
3d.  The  terms  and  conditions  upon  which  the  Bell  Water  Company 
will  enter  into  a  new  contract  with  the  city  at  the  termination  of  its 
present  contract  for  the  furnishing  of  water  to  the  city  and  its  in- 
habitants. Section  3.  The  said  board  of  commissioners  is  hereby 
authorized  and  empowered  to  enter  into  a  contract  with  John  W.  Maxcy, 
the  engineer  heretofore  selected  for  that  purpose  by  the  city  council, 
for  his  services  in  securing  such  information  as  they  may  deem  necessary 
to  the  proper  discharge  of  their  duties  hereunder.  The  said  board  of 
commissioners  are  further  authorized  and  empowered  to  call  upon  the 
officers  of  the  said  city  for  any  information  which  they  may  deem  nec- 
essary to  the  proper  discharge  of  their  duties  hereunder,  and  it  is  hereby 
made  the  duty  of  any  officer  of  said  city  to  furnish  any  such  information 
when  so  requested.  Section  4.  When  the  said  board  of  commissioners 
shall  have  done  and  performed  all  the  matters  and  things,  and  ob- 
tained all  the  information  hereinabove  named,  they  shall  make  full 
report  thereof  to  the  city  council,  with  recommendations  as  to  which 
course  in  their  judgment  will  be  the  most  advantageous  for  the  city  to 
pursue,  whether  the  erection  and  construction  of  a  municipal  water 
works  plant  and  system,  the  purchase  by  the  city  of  the  water  works 
plant  and  system  of  the  Bell  Water  Company,  or  the  formation  by*  the 
city  of  a  new  contract  with  the  Bell  Water  Company  at  the  termination 
of  the  present  contract.  Section  5.  The  said  board  of  commissioners 
shall  provide  and  prescribe  such  rules  and  regulations  for  their  govern- 
ment, procedure  and  order  of  business  other  than  herein  provided  as  they 
may  see  fit,  electing  such  officers  out  of  their  own  body  as  they  may 
desire,  other  than  the  president  thereof,  who  shall  be  the  mayor,  as 
hereinbefore  provided.' 

"That  on  the  6th  day  of  September,  1902,  said  plaintiff,  Riggins,  as 
mayor  filed  with  the  city  council  the  following  veto  message,  vetoing 
the  said  resolution :  TVaco,  Texas,  September  6,  1902.  Honorable  City 
Council  of  the  city  of  Waco,  Gentlemen:  I  herewith  return  to  you 
with  my  disapproval  and  objection  your  resolution  passed  by  the  city 
council  at  the  last  session,  relative  to  the  water  and  light  question. 
My  objections  are  as  follows :    Ist.    The  city  council  is  without  authority 
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to  delegate  its  power  by  a  resolution.  2d.  And  if  with  the  authority^  the 
resolution  carries  with  it  no  force,  in  that  it  is  contradictory,  vesting 
first  in  the  executive  officer  of  the  city  of  Waco  the  power  of  naming  five 
persons^  who  shall  be  known  as  the  water  commission;  while  under  a 
provision,  the  city  council  seeks  to  retain  the  power  of  appointment  to 
themselves.  3d.  In  other  words,  a  commission  is  appointed  with  power 
and  authority  to  do  exactly  what  the  city  council  is  doing — nothing. 
4th.  In  section  3  the  resolution  undertakes  to  direct  the  commission  to 
contract  with  J.  W.  Maxcy,  a  civil  engineer,  when  a  hydraulic  engineer 
is  necessary  if  one  should  be  needed.  5th.  Said  resolution  does  not 
indicate  whether  the  members  of  the  proposed  commission  shall  be  with 
or  without  a  salary.  6th.  The  citizens  of  the  city  of  Waco  have  clearly 
expressed  their  desire  for  municipal  ownership  of  the  water  and  light 
plants,  and  the  resolution  undertakes  to  direct  the  commission  to  obtain 
information  as  a  basis  for  a  new  contract  for  water  and  light.  This 
information  the  council  either  has,  or  can  obtain  without  a  commission. 
"^The  reasons  for  the  above  objections  may  be  briefly  stated  as 
follows:  (1)  An  effort  is  made  by  this  resolution  to  bring  a  compli- 
cation and  a  division  of  responsibility  In  the  selection  of  this  commission ; 
and  in  this  to  impede  and  hamper  not  only  the  work  of  the  commission 
and  the  mayor.  If  the  city  council  feels  authorized  to  appoint  the  com- 
mission, let  them  do  so,  but  the  mayor  will  be  compelled  to  decline  to 
be  a  party  to  a  proposition  so  remote  from  any  promise  to  accomplish 
anjrthing  as  is  contemplated  by  your  resolution.  You  take  the  responsi- 
bility if  you  feel  authorized  to  be  accountable  for  the  acts  of  the  com- 
mission which  you  seek  to  create;  and  the  mayor  declines  to  have  his 
hands  tied  so  that  it  will  be  impossible  to  proceed  under  the  direction  of 
your  resolution.  (2)  A  civil  engineer  is  authorized  to  be  employed  to 
do  what  only  a  hydraulic  engineer  can  do,  and  to  redo  the  very  things, 
at  any  additional  expense  to  the  tax  payers,  which  have  already  been 
done,  viz :  to  point  out  a  source  of  supply,  to  make  a  general  estimate  of 
the  cost,  value  the  Bell  Water  Company's  plant,  etc.  Besides  a  resolu- 
tion can  not  make  a  contract,  and  authorize  the  expenditure  of  money, 
as  your  resolution  contemplates.  (3)  Another  reason  is  also  apparent: 
this  city  council  has  had  a  proposition  from  the  Bell  Water  Company. 
Becently  it  had  a  communication  from  the  same  source,  asking  for  further 
conference.  Why  should  this  matter  be  placed  into  the  hands  of  a 
commission,  with  no  authority  to  do  anything,  which  will  only  cause 
hindrance  and  consumption  of  time.  (4)  In  your  resolution  the  com- 
mission is  given  existence  in  name  only ;  and,  in  my  judgment,  no  good 
business  man,  capable  of  handling  this  matter,  would  be  willing  to 
accept  a  place  in  this  commission,  handicapped  as  he  would  be  under  the 
resolution.  (5)  No  activity,  organization  or  well-defined  plan  is  given; 
and  the  commission  being  hampered  and  handicapped,  without  authority 
to  act,  is  therefore  weak  and  ineffective  in  every  particular.  Such  a 
commission  is  not  in  accord  with  the  plan  and  purpose  outlined  and 
endorsed  by  the  people  of  Waco,  its  taxpayers  and  voters,  and  by  the 
Democratic  city  convention,  demanding  a  commission.  Therefore,  in 
conclusion,  I  desire  to  say  that,  if  the  city  council  desire  such  a  com- 
mission, and  I  feel  that  they  can  lead  this  proposition  to  success,  I  say 
to  you  frankly  that  the  executive  must  decline  to  serve  upon  the  same, 
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or  to  appoint  them  in  the  manner  prescribed  by  you ;  and  the  mayor  as 
executive  steps  aside  and  says  to  the  council:  appoint  the  commission 
if  you  desire,  as  contemplated  by  your  resolution ;  take  the  responsibility 
and  account  to  the  people  of  Waco.  Take  the  power  and  law  into  your 
own  hands  and  proceed.  The  only  thing  that  I  ask  is  that  you  act  in 
the  interest  of  the  public  promptly.  Very  respectfully,  J.  W.  Riggins, 
Mayor.*  I  conclude  as  a  matter  of  law  that  this  act  alone  would  not  be 
sufficient  to  constitute  an  offense  for  which  Biggins  might  be  removed 
from  office,  but  the  same  is  stated  here  for  the  same  purpose,  and  is 
considered  for  the  same  purpose,  stated  in  iny  conclusions  relative  to  the 
facts  found  under  charge  No.  4. 

"Under  charge  No.  6,  I  find  as  follows:  That  some  time  during  the 
month  of  May,  1902,  plaintiff,  Riggins,  while  mayor  of  said  city,  en- 
gaged in  the  employ  of  the  Anti-Prohibition  party  of  the  State  for  the 
compensation  of  $400  per  month,  and  continued  therein  from  then  until 
the  time  for  the  impeachment  trial,  to  wit:  a  period  of  about  four 
months;  that  in  the  State  during  that  period  there  were  held  in  various 
counties  a  great  number  of  local  option  elections,  of  which,  as  manager  of 
the  Anti-Prohibition  party  Riggins  had  control;  that  to  his  work  he 
gave  sufficient  time  to  keep  one  stenographer  busy  all  of  his  time  and 
another  stenographer  busy  half  of  the  time,  besides  the  various  details 
attended  to  by  himself;  that  Riggins  visited  a  number  of  these  counties 
"for  the  purpose  of  making  campaign  speeches,  and  otherwise  looking 
after  the  campaign,  thereby  frequently  absenting  himself  from  the  city; 
that  Riggins  gave  to  this  business  and  employment  nearly,  if  not  quite, 
half  of  his  time. 

"I  conclude  as  a  matter  of  law  that  this  act  alone  would  not  constitute 
any  oflfense  for  which  Riggins  might  be  removed  from  office,  but  the  same 
is  stated  here  and  is  considered  by  me  for  the  same  purpose  as  stated  in 
my  conclusion  upon  the  facts  found  under  charge  No.  4. 

"Under  charge  No.  7,  I  find  as  follows :  That  during  the  spring  and 
summer  of  1902  plaintiff,  Riggins,  made  use  of  his  authority  and  power 
as  mayor  over  what  is  commonly  known  as  the  public  city  hall  in  the 
city  of  Waco,  being  the  municipal  government  building  in  said  city,  and 
converted  a  said  portion  thereof  into  headquarters  for  himself  in  the  ca- 
pacity of  his  employment  by  the  Anti-Prohibition  party  as  State  cam- 
paign manager  of  said  party ;  that  he  did  so  without  the  consent  of  the 
municipal  government  or  the  citizens  of  the  said  city,  and  without  any 
authority  whatever. 

"I  conclude  as  a  matter  of  law  that  this  act  alone  would  not  constitute 
any  offense  for  which  Riggins  might  be  removed  from  office,  but  the  same 
is  stated  here  and  is  considered  by  me  for  the  same  purpose  as  stated 
in  my  conclusion  upon  the  facts  found  under  charge  No.  4. 

"Under  charge  No.  8,  T  find  as  follows:  That  during  the  spring 
and  summer  of  the  year  1902,  for  the  period  of  about  four  months,  the 
plaintiff  Riggins  made  use  of  the  influence  and  power  and  authority 
vesting  in  him  as  mayor  of  the  city  of  Waco  for  the  purpose  of  furthering 
and  enhancing  the  political  power  and  influence  of  what  is  known  as  the 
Anti-Prohibition  party  or  movement  in  the  State  of  Texas  as  State 
campaign  manager  of  said  party.  I  find,  however,  that  there  was  no 
evidence  introduced  before  the  city  council  showing  that  his  said  acts 
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brought  the  said  city  or  the  government  or  the  inhabitants  thereof,  into 
disgrace,  ridicule,  hatred  and  contempt;  and  I  conclude  as  a  matter  of 
law  that,  even  if  his  said  acts  should  have  brought  the  said  city,  the 
government  and  the  inhabitants  thereof  into  disgrace,  ridicule,  hatred 
and  contempt,  the  same  would  not  constitute  any  offense  for  which  he 
might  be  removed  from  ofQce. 

"Under  charge  No.  9,  I  find  as  follows:  That  during  the  latter 
part  of  the  month  of  July,  and  during  the  month  of  August,  1902,  dust 
accummulated  and  formed  upon  a  great  number  of  streets  of  the  city 
of  Waco  to  such  an  extent  as  to  destroy  the  comfort  and  become  a  menace 
to  the  health  and  life  of  the  inhabitants  of  said  city,  and  to  such  an 
extent  as  to  retard  the  growth  and  progress  of  said  city ;  that  on  August 
28,  1902,  at  the  regular  meeting  of  the  city  council,  a  cQmmittee  of 
representative  citizens  of  the  city  appeared  before  the  council  and  asked 
relief  from  the  dust;  that  thereupon  the  council  passed  a  resolution 
asking  the  mayor  to  borrow  for  the  city  at  once  $6,500,  to  give  the 
citizens  relief;  that  the  said  resolution  thereby  became  a  law  of  the 
city ;  that  it  was  the  duty  of  the  said  Riggins  as  mayor,  to  execute  the 
same ;  that  Riggins  ignored  the  same  and  made  no  effort  to  execute  it, 
and  wilfully,  persistently  and  deliberately  failed  to  execute  the  said 
law,  although  the  dust  nuisance  cotinued  for  a  long  period  thereafter 
wholly  unabated.  That  said  facts  do  not  of  themselves  constitute  suffici- 
ent cause  for  removal  but  should  be  considered  in  connection  with  all  the 
other*  evidence  in  the  case,  in  considering  the  motive  of  the  plaintiff 
Riggins  in  connection  with  the  charges  designated  in  numbers  1,  2  and 
3,  and  they  are  considered  by  the  court  for  that  purpose  only. 

^TJpon  the  foregoing  findings  of  fact,  I  conclude  as  follows: 

"1.  That  plaintiff  Riggins,  in  his  official  capacity  as  mayor  com- 
mitted a  series  of  acts  covering  a  period  of  more  than  two  years  which 
show  conclusively  a  disregard  of  his  plain  duty  under  the  law  and 
wilful  failure  and  refusal  to  do  his  official  duty,  and  a  wilful  and 
persistent  attempt  to  carry  out  his  own  will  and  wishes  in  defiance  of 
and  in  opposition  to  the  laws  of  the  city  which  constituted  official  mis- 
conduct for  which  the  council  were  warranted  in  removing  him  from 
office. 

"2.  That  the  acts  of  Riggins  complained  of  under  charges  1,  2  and 
3,  if  wilfully  done,  would  constitute  official  misconduct  for  which  the 
council  might  lawfully  remove  him ;  that  the  uncontradicted  evidence 
that  they  were  committed,  and  that  there  was  evidence  introduced  before 
the  council  from  which  they  could  conclude  that  these  acts  were  wilfully 
committed;  that  the  city  council  found  that  they  were  wilfully  com- 
mitted and  removed  him  from  office,  and  that  such  action  of  the  council 
in  so  removing  him  is  final  and  conclusive  and  can  not  be  disturbed  by 
any  court. 

"3.  I  therefore  conclude  that  plaintiff  Riggins  was  lawfully  re- 
moved from  the  office  as  mayor  of  the  city  of  Waco,  and  that  he  can  not 
recover  the  salary  of  the  said  office  from  the  time  of  such  removal.'* 

We  approve  the  findings  of  fact  and  conclusions  of  law  of  the  trial 
court.  This,  in  effect,  disposes  of  all  the  assignments  of  errors'  con- 
tained in  appellant's  brief,  except  one  to  the  effect  that  the  trial  court, 
in  reaching  its  conclusion,  should  not  have  considered  for  any  purpose 
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the  facts  found  by  the  court,  as  stated  in  the  fourth,  fifth,  sixth,  seventh, 
eighth  and  ninth  findings.  There  is  no  assignment  objecting  to  the  ad- 
mission of  these  facts  in  evidence,  but  the  complaint  is  practically  to 
the  effect  that  they  were  collateral  matters,  and  should  not  have  been 
considered  for  any  purpose  by  the  trial  court.  If  we  were  inclined  to 
this  view,  still  we  think  that  the  first  three  findings  of  fact  would  be 
sufficient  to  have  justified  the  action  of  the  council  in  removing  Eiggins ; 
but,  however,  we  are  inclined  to  accept  the  view  of  the  trial  court  upon 
this  question,  and  think  that  they  were  proper  matters  to  be  considered 
by  the  court  for  the  reasons  stated  by  him  in  the  findings. 

With  this  view  of  the  case,  we  deem  it  unnecessary  to  pass  upon  the 
questions  raised  by  the  appellee  in  its  cross  assignments  of  errors.  The 
sufficiency  of  the  evidence  before  the  council  to  authorize  the  removal 
of  Riggins  was  admitted  by  this  court  in  the  case  of  Riggins  v.  Richards, 
79  S.  W.  Rep.,  84.  It  is  true  that  we  are  informed  that  the  Supreme 
Court  in  that  case  granted  a  writ  of  error,  on  the  ground  that  in  its 
opinion  the  evidence  before  the  council  in  the  record  in  that  case  was 
not  sufficient  upon  which  to  base  the  judgment  of  removal  from  office. 
We  can  not  regard  this  as  a  judicial  decision  of  the  question  by  the 
Supreme  Court.  Therefore,  we  feel  free  to  act  upon  our  own  judgment, 
independent  of  any  expressions  of  the  Supreme  Court  in  granting  the 
writ  of  error  in  the  former  case. 

We  have  carefully  considered  the  facts  and  have  reached  the  deliberate 
conclusion  that  the  council  had  before  it  evidence  to  justify  its  adjiidica- 
tion  of  the  question  that  Riggins  was  either  incompetent  or  guilty  of 
such  official  misconduct,  or  both,  as  would  justify  his  removal.  The 
expression  incompetency  is  not  used  in  the  sense  that  Riggins  was 
ignorant  of  the  duties  of  his  office,  and  did  not  have  ability  and  intelli- 
gence sufficient  to  perform  these  duties ;  but  the  word  is  used  to  convey 
the  idea  that  in  the  exercise  of  the  supposed  functions  of  his  office,  he 
assumed  the  authority  to  defy  the  council  and  to  overrule  and  nullify 
its  deliberate  decrees,  rendered  when  exercising  its  lawful  authority 
concerning  matters  that  were  confided  solely  to  its  adjudication.  There 
is  some  evidence  in  the  record  in  the  nature  of  admissions  from  Riggins 
himself,  to  the  effect  that  he  did  not  feel  that  he  was  bound  by  the 
action  of  the  legislative  body  of  the  city  when  exercised  in  opposition 
to  his  views. 

Whenever  the  law-making  power  of  a  city,  or,  for  that  matter,  any 
of  the  higher  political  subdivisions  of  the  government,  undertakes, 
within  its  constitutional  limits,  to  exercise  its  authority  to  pass  laws, 
no  officer  charged  with  the  duty  of  observing  and  executing  those  laws 
has  the  right  to  disobey  the  legislative  will  merely  upon  the  ground  that 
the  execution  of  the  law  does  not  suit  his  convenience  or  his  peculiar 
ideas  as  to  what  the  law  should  or  should  not  be.  And  an  officer  who 
confesses  and  admits  that  in  such  a  case  obedience  lies  within  his 
discretion,  or  that  the  dictates  of  his  conscience  will  not  admit  of  its 
observance,  is  incompetent,  in  the  sense  we  have  stated,  to  be  entrusted 
with  the  performance  of  executive  duties,  which  have  been  legally  and 
directly  imposed  upon  him. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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William  J.  Lemp  Brewing  Company  v.  W.  C.  McDouole. 

Decided  November  16,  1905. 

Praetiee  on  Appeal — ^Exceptions  Below  to  Pleadlnffi — ^WaiTer. 

Where  there  is  nothing  in  the  tranecript  to  suggest  that  the  action  of  the 
trial  court  waa  ever  invoked  on  an  exception  in  plaintiiT'a  pleadings  to  one 
of  defendant's  pleas,  the  exception  must  be  treated  as  waived. 

Error  from  the  County  Court  of  Jefferson.  Tried  below  before  Hon. 
D.  P.  Wheat. 

B.  C.  Bowen,  for  plaintifiE  in  error. 

Xavier  Ryan,  for  defendant  in  error. 

GILL,  Chief  Justice. — Plaintiff  in  error  sued  defendant  in  error  to 
recover  the  value  of  certain  bar  fixtures  and  also  to  recover  upon  a 
contract  which  defendant  is  alleged  to  have  made  for  the  benefit  of 
plaintiff  in  error.  The  defendant  in  error  reconvened  for  $1,000,  the 
alleged  value  of  a  carload  of  beer  which  he  avers  belonged  to  him,  but 
was  converted  by  plaintiff  in  error.  The  trial  court  allowed  $250  of 
plaintiff's  claim,  but  allowed  defendant's  reconvention  to  the  extent  of 
$775,  and  gave  him  judgment  for  the  difference. 

Plaintiffs  supplemental  petition  contained  an  exception  to  the  plea 
in  reconvention  on  the  ground  that  it  was  an  effort  to  reconvene  for 
unliquidated  damages  against  a  liquidated  demand,  the  one  being  in 
no  way  related  to  the  other,  and  the  only  error  assigned  is  the  refusal 
of  the  court  to  sustain  the  exception.  The  assignment  is  not  supported 
by  the  record.  There  is  nothing  in  the  transcript  to  suggest  that  the 
action  of  the  court  was  ever  invoked  on  the  exception.  It  must  there- 
fore be  treated  as  waived.  (Phoenix  Ins.  Co.  v.  Boren,  83  Texas,  98; 
Floyd  V.  Rice,  28  Texas,  343.) 

The  judgment  is  therefore  aflBrmed. 

Affirmed. 


Texas  &  Pacific  Railway  Company  et  al.  v.  T.  J.  Cogoin. 

Decided  November  18,  1905. 

1. — ^Evidence — ^Admisiibllity — Tending  to  Prove  Issue. 

To  render  testimony  admissible  it  is  not  necessary  that  it  should  be  direct 
and  positive;  it  is  sulSicient  if  it  tends  to  prove  an  issue. 

8. — ^Blll  of  Exceptions — Qnaliileatlon  by  Jndge. 

In  a  qualiflcation  appended  to  a  bill  of  exception  to  the  exclusion  of  certain 
testimony,  the  trial  juage  gave  other  and  different  reasons  from  those  urged 
on  the  trial  by  the  opposing  party.  Only  the  objections  urged  on  the  trial  can 
be  considered. 

8. — ^Keasnre  of  Damage. 

A  part  of  a  shipment  of  cattle  destined  originally  for  sale  upon  the  St. 
Louis  market  were,  upon  their  arrival  at  St.  Louis,  shipped  on  to  Chicago  be- 
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cause  there  was  no  market  for  such  cattle  at  St.  Loub.  The  measure  of 
damage  for  those  cattle  would  be  the  difference  in  their  market  value  at  St. 
Louis  in  the  condition  and  at  the  time  they  should  have  reached  that  market 
by  the  exercise  of  ordinary  care  upon  the  part  of  the  carriers,  and  what  they 
sold  for  in  Chicago  after  deducting  the  necessary  expense  of  getting  them  to 
that  market. 

Appeal  from  the  District  Court  of  Mitchell.  Tried  below  before  Hon. 
James  L.  Sheppard. 

J.  M,  Wagstaff,  for  appellant  Texas  &  Pacific  Railway  Company. — 
The  court  erred  in  refusing  to  permit  the  witness  R.  N.  Hodges  to 
testify  that  in  January  or  February,  1904,  he  saw  about  ^V^  miles 
south  of  latan,  Texas,  r.  bunch  of  cattle  that  were  being  driven  north 
towards  latan  Station  by  Will  R.  Logan  and  that  in  said  bunch  of 
cattle  there  were  some  bulls  and  cows  and  three  or  four  hundred  head 
of  calves  and  when  he  saw  said  buUs^  cows  and  calves  said  cattle  were 
in  thin  flesh  and  were  poor  and  were  not  such  cattle  as  were  suitable  to 
ship  to  market  for  beef  and  that  he  was  engaged  in  the  stock  business  and 
knew  alx)ut  what  said  calves  would  weigh  at  latan,  Texas,  and  at  the 
time  he  saw  them  they  would  have  weighed  about  250  pounds  each. 

The  court  erred  in  refusing  defendant's  special  instruction,  as  fol- 
lows: If  you  find  from  the  evidence  in  this  case  that  there  was  no 
market  value  for  the  calves  in  the  condition  they  were  in  at  the  time  of 
arrival  at  National  Stock  Yards,  Illinois,  you  will  find  for  defendant,  as 
to  any  damages  as  to  the  calves.  International  &  G.  N.  Ry.  v.  Kuehn, 
31  S.  W.  Rep.,  322 ;  Gulf,  C.  &  S.  F.  Ry.  v.  Johnson,  44  S.  W.  Rep., 
1067;  Gulf,  C.  &  8.  F.  Ry.  v.  Cash,  28  S.  W.  Rep.,  387. 

There  being  no  pleadings  or  evidence  to  sustain  a  judgment  against 
appellant  for  the  difference  in  the  market  value  of  the  calves  at  East 
St.  Louis,  in  the  condition  in  which  they  were  on  arrival  and  in  the 
condition  in  which  they  should  have  been  on  arrival,  it  was  error  for 
the  court  to  authorize  the  jury  to  assess  damages  against  appellant  for 
all  the  cattle  that  were  damaged  on  their  arrival  at  East  St.  Louis. 

Whitaker  &  Oibbs,  for  appellants  Missouri,  Kansas  &  Texas  Railway 
Company  and  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas. — 
That  the  court  erred  in  excluding  the  testimony  of  the  witness  N.  R. 
Hodges.  Annendaiz  v.  Stillman,  67  Texas,  462;  Armendaiz  v.  Still- 
man,  3  S.  W.  Rep.,  678;  Rogers  v.  Crain,  30  Texas,  291;  Abel  v.  Sparks, 
6  Texas,  351;  Todd  v.  Dysart,  23  Texas,  597;  Taylor  v.  Ferguson,  87 
Texas,  6;  Taylor  v.  Ferguson,  26  S.  W.  Rep.,  46. 

The  verdict  of  the  jury  and  the  judgment  rendered  thereon  must  be 
supported  by  both  the  allegations  and  the  proof.  Paul  v.  Perez,  7 
Texas,  345 ;  Middlebrook  v.  Zapp,  10  S.  W.  Rep.,  734. 

F.  O,  Thurmond,  for  appellee. — That  the  court  did  not  err  in  ex- 
cluding the  testimony  of  the  witness  R.  N.  Hodges,  cited,  21  S.  W.  Rep., 
133. 

SPEER,  Associate  Justice. — This  is  an  appeal  from  a  judgment  in 
favor  of  appellee  growing  out  of  the  shipment  of  388  calves,  27  bulls 
and  26  cows  from  latan,  Texas,  to  St.  Louis,  Missouri,  and  Chicago, 
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Illinois.  There  were  allegations  of  delay,  rough  handling,  depreciated 
price  of  cattle  by  reason  of  their  bad  appearance,  and  fall  in  the  market. 

Appellee  Texas  &  Pacific  Railway  Company  presents  three  assign- 
ments of  error,  each  of  which  we  sustain.  The  first  assignment  com- 
plains of  the  action  of  the  court  in  refusing-to  permit  the  witness  B.  N. 
Hodges  to  testify  that  "in  January  or  February,  1904,  he  saw  about 
2Y2  miles  south  of  latan,  Texas,  a  bunch  of  cattle  that  were  being 
driven  north  towards  latan  station  by  Will  B.  Logan,  and  that  in  said 
bunch  of  cattle  there  were  some  bulls  and  some  cows  and  three  or  four 
hundred  head  of  calves,  and  that  the  witness  saw  said  bulls,  cows  and 
calves,  and  that  said  cattle  were  in  thin  flesh  and  were  poor  and  were  not 
such  cattle  as  were  suitable  to  ship  to  market  for  beef."  It  is  shown  in 
the  bill  of  exceptions  taken  to  the  exclusion  of  this  testimony  that  if 
the  defendants  had  been  permitted  they  would  have  further  shown  by 
the  witness  that  he  was  engaged  in  the  stock  business  and  that  he  knew 
about  what  said  calves  would  weigh  at  latan,  Texas,  at  the  time  he  saw 
them,  and  that  in  the  condition  they  were  in  they  would  have  weighed 
250  pounds  each.  The  objection  to  this  testimony,  which  the  court 
sustained,  was  that  the  defendants  had  not  identified  this  as  the  bunch 
of  cattle  that  was  shipped  from  latan  in  February,  1904,  by  T.  J. 
Coggin,  and  that  it  was  not  shown  by  the  evidence  that  the  cattle  the 
witness  saw  were  the  Coggin  cattle. 

Without  detailing  the  evidence  which  leads  us  to  this  conclusion,  we 
hold  that  there  is  testimony  which,  if  it  does  not  establish  the  identity 
of  the  bunch  of  cattle  seen  by  the  witness  as  that  of  appellee,  tends  to  do 
so,  and  the  testimony  was  therefore  pertinent  for  the  jury's  consideration 
upon  that  issue  and  ought  to  have  been  admitted.  It  was  not  nec- 
essary, in  order  to  render  the  testimony  admissible,  that  the  witness 
should  have  identified  the  cattle  as  those  shipped  by  appellee,  but  it  was 
sufiicient  if  his  evidence  tended  in  that  direction.  To  the  bill  com- 
plaining of  this  ruling  the  trial  judge  appended  the  qualification  that 
defendants  never  offered  to  show  that  the  witness  was  a  stockman,  nor 
that  he  knew  what  said  calves  would  weigh  at  latan,  Texas,  and  that 
as  to  the  bulls  and  cows  in  the  bunch  the  witness  was  uncertain.  If  we 
take  this  explanation  as  contradicting  the  recitations  of  the  bill  above 
set  forth,  it  nevertheless  does  not  relieve  the  ruling  of  error,  since  no 
such  objection  as  that  mentioned  by  the  court  was  made  by  appellee, 
the  only  objection  being  as  before  stated  that  the  witness  had  not 
identified  the  cattle  as  the  Coggin  cattle.  Moreover,  we  hardly  think  it 
would  require  an  expert  to  tell  whether  or  not  cattle  which  he  had 
examined  were  poor  and  weak  or  fat  and  suitable  for  beef. 

The  second  and  third  assignments  of  error  present  practically  the 
same  question.  Appellee  alleged  with  reference  to  the  calves  in  the 
shipment  that  when  they  arrived  at  National  Stock  Yards,  East  St. 
Louis,  they  were  not  fit  for  market  and  could  not  be  sold  on  said  market 
for  any  price,  and  had  to  be  shipped  to  Chicago,  Illinois,  and  there  sold 
on  that  market  for  their  full  market  value  in  the  condition  in  which 
they  arrived  there.  He  further  alleged  that  all  of  his  cattle  were 
damaged  eight  dollars  per  head,  and  that  said  amount  represented  "the 
difference  between  the  market  value  of  the  cattle  at  the  time  and  in  the 
condition  in  which  they  would  have  arrived  and  been  sold  on  the  said 
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market  but  for  said  negligence  of  defendants  and  the  said  delays  as 
aforesaid  in  transporting  said  cattle  to  said  market  by  said  defendants 
as  aforesaid,  and  their  market  value  at  the  time  and  in  the  condition 
in  which  they  did  arrive  and  were  sold  upon  said  market  at  St.  Louis 
National  Stock  Yards  and  Chicago  Cattle  Market,  at  which  said  market 
said  calves  were  sold/'  The  evidence  supported  the  allegation  that 
there  was  no  market  for  the  calves  in  St.  Louis,  and  that  they  were  in 
consequence  shipped  to  Chicago  and  sold.  In  this  state  of  the  case  the 
trial  court  submitted  the  diflEerence  in  the  market  value  of  all  the 
cattle  in  their  damaged  and  undamaged  condition  at  St.  Louis  as  the 
measure  of  appellee's  recovery.  This  was  error.  Clearly  as  to  the  calves 
the  measure  of  damage  would  be  the  difference  in  their  value  on  the 
market  at  East  St.  Louis  in  the  condition  and  at  the  time  they  should 
have  reached  that  market  by  the  exercise  of  ordinary  care  upon  the 
part  of  the  carriers,  and  what  they  sold  for  in  Chicago  after  deducting 
the  necessary  expense  of  getting  them  to  that  market.  The  assignments 
of  the  other  appellants  presenting  these  questions  are  also  sustained  and 
all  other  assignments  overruled. 
Reversed  and  remanded. 

Reversed  and  remanded. 


Baker  and  Lookwood  Manufacturing  Company  v.  J.  M.  Clayton 

ET  AL. 

Decided  November  18,  1005. 

1. — ^Detention  of  Personal  Property — ^Measure  of  Damages — ^Pleading. 

In  the  absence  of  proper  pleading  setting  up  special  damages,  the  measure 
of  damages  for  the  detention  of  personal  property  is  the  reasonable  rental  value 
of  the  property  during  the  time  it  is  unreasonably  held  by  a  bailee  for  hire. 

2. — ^Bentlng  Personal  Property — ^Implied  Warranty. 

Where  the  plaintiff  rented  to  the  defendant  two  tents  to  be  used  during  a 
celebration  there  was  an  implied  obligation  that  the  tents  were  reasonably  suit- 
able for  the  uses  or  purposes  known  to  be  intended.  It  was  error  to  charge 
that  the  owner  impliedly  warranted  that  the  tents  were  suitable  for  the  pur- 
poses for  which  they  were  rented. 

3. — ^Repeating  Charges — ^Error. 

It  is  error  to  give  special  charges  reiterating  an  issue  submitted  in  the 
main  charge. 

4. — ^Acceptance  of  Defective  Property. 

Where  the  lessee  of  two  tents  received  and  made  use  of  the  same  after 
discovering  their  inherent  weakness  and  lack  of  adaptability  to  the  uses  in- 
tended, it  is  a  question  for  the  jury  whether  or  not  an  ordinarily  prudent  man 
would  have  done  so  under  the  circumstances. 

Appeal  from  the  County  Court  of  Potter  County.  Tried  below  before 
Hon.  Sam  R.  Merrill. 

W.  E.  Oee,  for  appellant. — The  court  erred  in  excluding  the  testi- 
mony of  H.  G.  Carnie  to  the  eflfect  that  plaintiff  was  deprived  of  the 
profits  from  rentals  of  $75  each  on  the  tents  in  controversy,  by  reason 
of  the  delay  in  reshipping  the  tents  to  plaintiff.    Yoakum  v.  Dunn,  21 
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S.  W.  Hep.,  411;  Ligon  v.  Missouri  Pac.  Rv.  Co.,  3  Texas  Civ.  App., 
17-19  (sees.  1-3). 

When  one  party  to  a  contract  is  prevented  by  the  other  from  earning 
profits,  the  amount  of  such  profit,  if  ascertainable,  is  the  measure  of 
damages.  Yoakum  v.  Dunn,  21  S.  W.  Rep.,  411;  Equitable  Mortgage 
Co.  V.  Weddington,  21  S.  W.  Rep.,  676;  St.  Louis  &  S.  F.  Ry.  Co.  v. 
Traweek,  19  S.  W.  Rep.,  370;  Western  U.  Tel.  Co.  v.  Bowen,  19  S.  W. 
Rep.,  654;  Western  TJ.  Tel.  Co.  v.  Brown,  19  S.  W.  Rep.,  336. 

In  all  cases  of  bailment  for  hire,  a  person  must  exercise  that  degree 
of  care  over  the  bailed  property  that  a  person  of  ordinary  prudence  would 
exercise  in  relation  to  the  particular  thing  were  it  his  own  property. 
Sims  &  Smith  v.  Chance,  7  Texas,  671;  Young  v.  Lewis,  9  Texas,  77; 
Mills  V.  Ashe,  16  Texas,  295;  Cyc.  Law  and  Procedure,  vol.  5,  p.  182, 
division  (B),  and  notes  thereunder. 

The  court  erred  in  giving  the  charge,  because  it  makes  the  appellant 
the  absolute  insurer  that  the  tents  were  suitable  for  the  purposes  for 
which  they  were  rented,  whereas  the  law  only  placed  upon  appellant 
the  obligation  that  the  tents  were  reasonably  fit  for  the  purpose  for 
which  they  were  to  be  used.  Sims  &  Smith  v.  Chance,  7  Texas,  672; 
Cyc.  of  Law  and  Procedure,  vol.  6,  p.  179  division  (III),  and  authorities 
cited  thereunder. 

The  charge  is  erroneous  because  it  placed  upon  the  appellant  a  greater 
obligation  to  furnish  suitable  tents  and  equipments  than  is  imposed  by 
the  Taw,  the  law  only  placing  upon  the  appellant  the  obligation  to  furnish 
tents  and  equipments  reasonably  suitable  for  the  purpose  for  which 
they  were  intended.  Sims  &  Smith  v.  Chance,  7  Texas,  672;  Cyc.  of 
Law  and  Procedure,  vol.  5,  p.  179,  division  (III),  and  authorities  cited 
thereunder. 

The  court  erred  in  giving  the  charge  because  it  is  upon  the  weight  of 
the  evidence  in  this,  that  it  withdraws  from  the  jury  the  question  whether 
an  ordinarily  prudent  man  would  have  used  tents  of  a  less  weight  than 
12  ounce  duck,  after  having  ordered  that  weight,  without  first  informing 
appellant  that  they  were  too  light  and  obtaining  its  consent,  and  as- 
sumes that,  no  matter  how  light  the  tents  were  or  how  much  damage 
might  result  to  them  on  that  account,  appellee  Clayton  could  not  be 
guilty  of  negligence  in  using  them  after  appellant  had  sent  them. 
Sayles'  Civ.  Stats.,  art.  1317 ;  Heldt  v.  Webster,  60  Texas,  209 ;  Costley 
V.  Galveston  City  Ry.  Co.,  70  Texas,  114,  8  S.  W.  Rep.,  114;  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Vaughn,  5  Texas  Civ.  App.,  201,  23  S.  W. 
Rep.,  745;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Grubbs,  7  Texas  Civ.  App.,  66, 
26  S.  W.  Rep.,  326;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Michalke,  14 
Texas  Civ.  App.,  497,  37  S.  W.  Rep.,  480;  Watkins  v.  Cates,  69  S.  W. 
Rep.,  1123. 

It  was  not  necessary  for  the  appellant  to  allege  nor  prove  that  the 
delay  was  the  result  of  negligence  on  the  part  of  appellee  J.  M.  Clayton, 
in  order  to  recover  on  the  issue  of  delay.  Cyc.  of  Law  and  Procedure, 
vol.  5,  p.  209,  division  (C) ;  Tindall  v.  McCarthy,  44  S.  C,  487,  22 
S.  E.  Rep.,  734. 

In  all  cases  of  bailment  for  hire,  a  person  must  exercise  that  degree 
of  care  over  the  bailed  property  that  a  person  of  ordinary  prudence 
would  exercise  in  relation  to  the  particular  thing  were  it  bis  own  prop- 
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erty.  Sims  &  Smith  v.  Chance,  7  Texas,  571 ;  Young  v.  Lewis,  9  Texas, 
77;  Mills  v.  Ashe,  16  Texas,  295;  Cye.  Law  and  Procedure,  vol.  5,  p. 
182,  division  (B),  and  notes  thereunder. 

Turner  &  Boyce,  for  appellee  Clayton. — ^The  duty  resting  on  defendant 
was  correctly  set  forth  in  the  charge  given.  Am.  and  Eng.  Ency.  Law, 
vol.  3,  pp.  744,  746;  Phillips  v.  Hughes,  33  S.  W.  Rep.,  157. 

A  bailor  is  held  to  a  warranty  of  the  fitness  of  the  bailed  property 
for  the  uses  to  which  it  is  to  be  put.  If  the  tents  were  defective,  plain- 
tiff is  presumed  to  have  known  that  fact,  and  to  have  taken  the  chances 
of  loss  in  sending  them.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Harris,  22  S.  W. 
Rep.,  237. 

SPEER,  Associate  Justice. — Appellant  sued  appellee  to  recover 
damages  aggregating  the  sum  of  $732.80  growing  out  of  a  rental  contract 
by  which  the  former  let  to  the  latter  two  tents  to  be  used  on  the  oc- 
casion of  a  Fourth  of  July  celebration  in  the  city  of  Amarillo.  The 
damages  alleged  consisted  of  injuries  to  the  tents  while  in  the  appellees' 
possession,  loss  of  the  rental  value  by  reason  of  their  being  unreasonably 
detained  by  him,  and  certain  return  freight  charges  which  appellant 
paid  and  which  it  alleged  appellee  had  agreed  to  pay.  Appellee  Clayton 
interpleaded  the  other  appellees,  and  a  trial  before  a  jury  resulted  in  a 
verdict  and  judgment  against  appellant. 

Upon  the  trial  appellant  offered  to  introduce  in  evidence  the  deposi- 
tion of  the  witness  Carnie  as  follows:  "Was  the  Baker  and  Lockwood 
Manufacturing  Company  deprived  of  the  use  of  these  tents  for  any 
other  purpose  while  they  were  in  the  possession  of  Mr.  Clayton  ?  If  so, 
-^vhat  use  could  they  have  been  put  to  and  what  would  have  been  the 
income  to  the  company  as  the  result  of  such  use?"  The  answer  to 
which  interrogatory  was  as  follows:  "We  were  deprived  of  the  profit  of 
two  rentals  for  seventy-five  dollars  each,  as  we  had  intended  to  ship 
one  of  these  tents  to  Washington,  Iowa,  and  the  other  to  Sydney,  Iowa, 
and  were  to  receive  seventy-five  dollars  in  each  case.  When  the  tents  in 
question  were  returned  to  us  and  repaired,  it  was  too  late  to  fill  these 
orders."  This  question  and  answer  were  objected  to  by  appellees  for 
the  reason  that  they  sought  to  prove  damages  that  were  too  remote, 
speculative,  and  in  the  nature  of  special  damages  not  in  contemplation 
of  the  parties  at  the  time  the  contract  for  the  tents  was  made,  and  the 
court  sustaining  this  objection  excluded  the  testimony.  In  this  ruling 
there  was  no  error.  The  pleadings  do  not  make  a  case  of  special 
damages  growing  out  of  the  loss  of  profits  of  a  contract  or  contracts 
made  known  to  the  appellees  at  the  time  of  the  making  of  the  rental 
contract  in  this  case.  It  is  clear,  then,  that  the  measure  of  appellant's 
recovery  upon  this  item  would  be  the  reasonable  rental  value  of  the 
tents  during  the  time  they  were  unreasonably  held  by  appellant.  We  do 
not  think  the  evidence  offered  even  tended  to  show  the  reasonable  rental 
value  of  the  tents  for  any  given  time.  In  Young  v.  Atwood,  5  Hun, 
234,  which  was  an  action  brought  to  recover  possession  of  a  piano  wrong- 
fully detained  from  the  plaintiff  and  for  damages  for  its  detention, 
the  plaintiff's  counsel  insisted  on  showing,  and  was  finally  allowed  to  do 
80,  that  the  plaintiff  had  been  offered  ten  dollars  a  month  for  the  use 
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of  the  piano,  and  the  trial  court's  ruling  in  permitting  this  evidence 
resulted  in  the  reversal  of  the  judgment.  The  case  of  Yoakum  v.  Dunn, 
21  S.  W.  Rep.,  411,  cited  by  appellant  is  not  in  point  for  its  contention 
because  it  plainly  appears  in  that  case  that  at  the  time  of  making  the 
contract  of  shipment,  the  carrier  (the  defendant  in  the  action)  was 
notified  of  the  purpose  for  v^hich  it  was  being  shipped,  and  had  such 
notice  as  would  render  it  liable  for  the  special  damages  sought  to  be 
recovered  in  that  case. 

There  is  no  merit  in  the  assignment  of  error  complaining  of  the 
court's  definition  of  negligence.  There  is  no  substantial  difference 
between  the  charge  given  and  the  one  requested  by  appellant,  the  former 
defining  negligence  as  "doing  of  that  which  an  ordinarily  prudent  man 
would  not  do,  or  the  failure  to  do  that  which  a  man  of  ordinary  prudence 
would  do,  under  the  same  or  similar  circumstances;"  while  the  latter 
defined  the  term  as  "the  failure  to  do  what  a  person  of  ordinary  prudence 
would  have  done  with  his  own  property  under  the  same  circumstances, 
or  the  doing  of  that  which  a  person  of  ordinary  prudence  would  not 
have  done  with  his  own  property  under  the  same  circumstances.'* 

There  is  error,  however,  in  the  fourth  paragraph  of  the  court's  charge 
wherein  the  jury  were  instructed  in  effect  that  appellant  impliedly 
warranted  that  the  tents  were  suitable  for  the  purpose  for  which  they 
were  rented,  whereas  the  real  extent  of  appellant's  liability  in  this 
respect  was  an  implied  obligation  that  the  tents  were  reasonably  suitable 
for  the  uses  or  purposes  known  to  be  intended.  (Sims  v.  Chance,  7 
Texas,  6G1,  and  authorities  cited  in  5  Cyc,  179,  note  99.)  The  court 
also  committed  error  in  submitting  special  charge  No.  7  requested  by 
Britt  and  Stringfellow,  defendants  vouched  in  by  Clayton,  and  special 
charge  No.  2  requested  by  appellee  Clayton,  in  that  the  same  constituted 
a  reiteration  of  the  issue  submitted  in  the  court's  charge  with  reference 
to  the  inherent  weakness  of  the  tents.  This  gave  undue  prominence  to 
that  issue  and  was  calculated  to  prejudice  the  rights  of  appellant  before 
the  jury.  The  fourth  paragraph  of  the  court's  charge  appears  to  have 
fully  submitted  this  defense,  and  there  was  no  necessity  for  giving  either 
of  the  requested  instructions.  Special  charge  No.  2,  requested  by  ap- 
pellee Clayton  and  given  by  the  court,  is  also  open  to  the  further  ob- 
jection that  it  declared  appellee  would  be  authorized  to  receive  and 
make  use  of  the  tents  whether  on  ordinarily  prudent  man  would  have 
done  so  or  not,  after  discovering  their  inherent  weakne^?s  and  lack  of 
adaptabilitjr  to  the  uses  intended. 

On  the  issue  of  delay  in  returning  the  tents  to  appellant,  the  court 
instructed  the  jury  that  before  they  could  find  for  the  plaintiff  they 
must  find  that  the  tents  were  not  returned  to  Kansas  City  within  a 
reasonable  time,  and  that  the  failure  to  so  return  them  was  negligent 
failure.  This  is  complained  of  by  appellant,  and  properly  so,  upon  the 
ground  that  it  would  be  entitled  to  recover  if  the  tents  were  not  returned 
within  a  reasonable  time,  and  a  special  charge  submitting  the  issue  in 
this  form  was  requested  and  refused.  Upon  another  trial  the  court 
should  not  require  the  jury  to  find  an  unreasonable  delay  and  that  such 
delay  was  due  to  negligence.  It  at  least  is  confusing  and  tends  to  make 
the  jury  believe  that  something  more  than  unreasonable  delay  must  be 
proved. 
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Appellee  Clayton,  in  the  course  of  the  correspondence  leading  up  to 
the  rental  contract,  requested  the  appellant  to  ship  the  tents  without 
the  side  walls  if  it  could  be  done,  and  appellant  complied  with  this  re- 
quest. Appellee  pleaded  that  such  side  walls  should  have  been  sent  as 
a  protection  to  the  tents,  and  that  the  failure  of  appellant  to  send  them 
was  a  partial  cause  of  the  damage.  The  appellant  replied  by  pleading 
the  appellee^s  request.  Upon  the  trial  appellant  asked  that  the  following 
charge  be  submitted :  '*If  you  find  from  the  evidence  that  the  plaintiff 
failed  to  send  the  side  walls  to  the  tent  in  question  as  the  result  of 
defendant  Clayton's  request,  if  any  was  made,  not  to  send  said  side 
walls,  then  you  will  not  find  that  plaintiff  was  guilty  of  negligence  in 
not  sending  said  side  walls.*'  The  refusal  to  give  this  charge  was  error. 
It  covered  an  issue  made  both  by  the  pleadings  and  the  evidence  and 
not  otherwise  submitted  to  the  jury. 

Appellees'  general  counter  proposition  to  the  effect  that  the  tents 
were  never  shipped  to  appellee  Clayton  at  all,  but  to  another  person  not 
a  party  to  this  suit,  can  not  avail  them.  Clearly  the  tents  were  supplied 
upon  appellees'  order,  and  the  fact  that  they  were  shipped  in  another's 
name  can  make  no  difference  in  respect  to  the  liability  of  the  parties 
to  the  contract.  Such  arrangement  appears  to  have  been  satisfactory 
to  all  parties. 

For  the  errors  discussed  the  judgment  is  reversed  ^nd  the  cause  re- 
manded. 

Reversed  and  remanded. 


R.  Hollingsworth  v.  Young  County. 

Decided  November  18,  1005. 

1. — Sale  of  County  School  Lands — ^Agent — Commissions. 

Where  the  plaintiff  had  been  appointed  by  a  County  Commissioners'  Court 
to  survey  and  subdivide  at  his  own  expense  the  school  lands  belonging  to  said 
county  and  to  sell  the  same  at  an  agreed  commission,  and  after  the  work  had 
been  performed  by  the  plaintiff,  by  agreement  between  the  plaintiff  and  the  Com- 
missioners' Court  the  land  was  withdrawn  from  the  market  and  leased  for  a 
period  of  eleven  years,  and  after  the  termination  of  said  term  the  court  can- 
celled the  contract  with  plaintiff  and  sold  the  land  itself,  the  plaintiff  was 
entitled  to  his  commission  on  such  sale. 

2. — Same— Limitation. 

Plaintiff's  claim  was  not  barred  by  limitation,  since  the  withdrawal  of  th« 
lands  from  sale  was  by  mutual  consent  and  a  mere  modification  of  the  original 
contract. 

ON    BEHEASING. 

S. — ^Revocable  Contract — ^Reasonable  Time  to  Perform — ^limitation. 

The  power  given  the  plaintiff  to  sell  the  coufity  school  land  by  the  con- 
tract with  the  Commissioners'  Court  was  not  a  power  coupled  with  an  interest, 
and  was  therefore  revocable  by  the  court.  Such  was  the  effect  of  the  order 
withdraw^ing  the  land  from  sale  and  leasing  the  same.  PlaintifTs  suit,  filed 
eleven  years  after  said  order,  was  therefore  barred  by  limitation.  At  moat, 
plaintiff  was  entitled  to  only  a  reasonable  time  to  sell  the  land. 

Error  from  the  District  Court  of  Young  County.    Tried  below  before 
Hon.  A.  H.  Carrigan. 
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R.  F.  Arnold,  for  plaintiff  in  error. — The  contract  between  plaintiff 
and  defendant,  to  subdivide,  locate  and  classify  the  Young  County 
school  lands,  was  a  legal  and  valid  contract,  full  power  and  authority 
being  conferred  by  law  upon  said  court  to  make  the  same.  Dallas  County 
V.  Club  Land  &  C.  Co.,  95  Texas,  208 ;  Club  Land  &  C.  Co.  v.  Dallas 
County,  26  Texas  Civ.  App.,  449 ;  Palo  Pinto  County  v.  Gano,  60  Texas, 
249. 

A  legal,  valid  and  binding  contract  having  been  entered  into  between 
plaintiff  and  defendant  for  the  surveying  and  classification  of  the  school 
lands  in  1890,  the  Commissioners^  Court  by  order  made  at  the  Decem- 
ber term,  1903,  could  not  annul  such  contract.  Polly  v.  Hopkins,  74 
Texas,  148. 

Jo.  W.  Ahin,  P.  A.  Martin  and  C,  W.  Johnson,  for  defendant  in  error. 
— ^The  plaintiff  in  error  had  no  such  interest  in  the  subject  matter  of 
the  contract  that  precluded  the  Commissioners'  Court  from  revoking 
the  agency.  Daugherty  v.  Moon,  59  Texas,  399;  Neal  v.  Lehman,  11 
Texas  Civ.  App.,  461;  Tinsley  v.  Dowell,  87  Texas,  29,  30,  31. 

The  Commissioners*  Court  that  created  the  agency  of  plaintiff  in 
error  for  the  sale  of  school  lands,  were  without  authority  in  law  to 
establish  an  irrevocable  agency  continuing  beyond  the  official  term  of 
the  court.    Brenham  v.  Brenham  Water  Co.,  67  Texas,  560. 

STEPHENS,  Associate  Justice.— At  the  February  term,  1890,  of 
the  Commissioners*  Court  of  Young  County  the  following  order  was 
made:  "R.  Hollingsworth  is  hereby  appointed  agent  for  the  Young 
County  school  land  in  Baylor  County,  and  that  he  is  to  survey  the 
land  into  tracts  as  the  court  may  see  proper,  same  to  be  to  the  best 
interest  of  the  county  in  the  sale  of  the  said  land,  and  no  tract  to  be 
less  than  160  acres.  All  of  the  expense  of  the  surveying  to  be  done  at 
the  expense  of  the  said  Hollingsworth,  and  for  the  faithful  performance 
of  the  work  that  he  be  required  to  execute  a  bond  of  $1,000,  and  that 
he  shall  be  allowed  5  percent  on  all  lands  sold.**  Accepting  this  appoint- 
ment, R.  Hollingsworth  went  to  Baylor  County  and  surveyed,  subdivided 
and  classified  9,157  acres  of  land  situated  in  that  county,  being  school 
lands  of  Young  County,  doing  the  work  in  about  60  days  and  paying 
out  $400  for  expenses.  At  the  April  term,  1890,  he  made  report  of  this 
work  to  the  Commissioners*  Court,  and  thereafter  acted  as  agent  for 
the  county  (selling  a  portion  of  said  lands  and  receiving  as  commissions 
on  said  sales  the  sum  of  $609)  until  the  May  term,  1892,  when  the  Com- 
missioners* Court  took  the  lands  off  the  market  and  leased  them  for 
eleven  years.  Hollingsworth  was  notified  of  this  action  and  acquiesced 
therein.  At  the  December  term,  1903,  an  order  was  entered  cancelling 
all  previous  appointments  of  agents  to  sell  the  school  lands  of  Young 
County,  and  authorizing  the  county  judge  to  sell  the  same  to  W.  T. 
Waggoner  at  $3.80  per  acre,  in  pursuance  of  which  a  conveyance  was 
made  to  him. 

This  suit  was  brought  to  recover  commissions  of  5  percent  on  the 
gross  amount  of  this  sale,  less  a  credit  of  $609,  the  Commissioners*  Court 
having  previously  rejected  the  claim,  and  from  a  judgment  of  the 
District  Court  also  denying  the  claim  this  appeal  is  prosecuted. 
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The  order  providing  for  the  subdivision  and  classification  of  the 
Young  County  school  lands  and  allowing  a  commission  of  5  percent  for 
selling  the  same,  was  a  valid  order  and  entitled  HoUings worth,  on  com- 
plying with  its  terms,  to  be  compensated  for  his  services  out  of  the  gen- 
eral revenues  of  the  county.  See  Dallas  County  v.  Club  Land  &  Cattle 
Co.,  95  Texas,  200,  for  a  discussion  of  this  question. 

This  claim  was  not  barred  by  limitation  when  suit  was  brought,  April 
4,  1905,  since,  even  according  to  the  allegations  of  the  answer  of  Young 
County,  the  temporary  withdrawal  of  the  lands  from  sale  for  eleven 
years  was  acquiesced  in  by  Hollingsworth  on  receiving  notice  from  the 
county.  In  other  words,  as  we  interpret  the  record,  this  action  on  the 
part  of  the  county,  which  might  otherwise  have  amounted  to  a  repudia- 
tion of  the  contract  with  Hollingsworth,  was  by  mutual  consent  a  mere 
modification  of  the  original  contract. 

It  follows  from  these  conclusions  that  Hollingsworth  was  entitled  to 
a  judgment  for  the  amount  of  his  claim,  less  the  admitted  credit,  and 
the  judgment  will  consequently  be  reversed  and  here  so  rendered. 

Reversed  and  rendered. 

ON  MOTION  FOR  REHEARING. 

We  have  concluded  that  the  record  did  not  warrant  the  construction 
given  it  in  the  original  opinion  to  the  eflFect  that  the  contract  of  em- 
ployment, as  shown  by  the  order  made  at  February  term,  1890,  was 
merely  suspended  by  the  order  taking  the  land  off  the  market  made  at 
the  May  term,  1892.  We  are  now  of  the  opinion  that  the  emplojrment 
to  survey  and  sell  the  school  lands  of  Young  County  provided  for  in  the 
first  order  was  terminated  by  the  second  order  made  two  years  later. 
The  most  that  can  be  claimed  for  the  original  contract  of  employment 
is  that  it  entitled  defendant  in  error  to  a  reasonable  opportunity  to  sell 
the  lands  and  thus  obtain  compensation  for  the  labor  and  expense  of 
surveying  and  subdividing  the  same;  for  it  seems  to  be  well  settled  by 
the  authorities  that  the  power  given  him  to  sell  was  not  a  power  coupled 
with  an  interest  so  as  to  render  it  irrevocable.  If  a  period  of  two  years 
was  not  a  reasonable  time  for  the  accomplishment  of  the  purpose  of 
the  employment,  defendant  in  error  failed  to  show  that  fact,  and  thus 
failed  to  make  out  his  case,  the  burden  being  on  him  to  show  that 
Young  County  had  acted  unfairly  in  terminating  his  employment  with- 
out giving  him  reasonable  opportunity  to  earn  compensation  for  what 
he  had  undertaken  to  do  and  had  in  part  done  under  that  employment. 
But  if  he  had  shown  that  in  taking  the  land  off  the  market  at  the  May 
terra  1892  Young  County  unjustly  deprived  him  of  the  opportunity 
to  earn  the  commissions  provided  for  in  the  order  entered  at  the  February 
term  1890,  his  cause  of  action  was  barred  by  limitation  when  this  suit 
was  brought  May  17,  1904. 

The  rehearing  sought  is  therefore  granted  and  the  judgment  affirmed 
on  the  conclusions  heretofore  filed,  modified  as  above  indicated. 

Motion  granted  and  judgment  affirmed. 

Writ  of  error  refused. 
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Lucy  N.  Flowers  v.  Sovereign  Camp,  Woodmen  op  the  World. 

Decided  November  18,  1905. 

1.— Contract— Aooeptanee  of  Offer— Deposit  in  Hail. 

In  the  absence  of  an  agreement,  express  or  implied,  that  the  mails  may 
be  used  as  a  means  of  acceptance  of  the  terms  of  an  offer,  the  one  employing 
such  means  constitutes  it  his  agent,  and  the  offer  or  accentance,  as  the  case 
may  be,  may  be  recalled  at  any  time  before  an  actual  deliyery  of  the  com- 
munication. - 

2. — Constitution  of  Sovereign  Camp  W.  0.  W. — Change  of  Beneiioiary. 

The  constitution  of  the  Sovereign  Camp  of  the  Woodmen  of  the  World,  in 
the  matter  of  a  change  in  the  beneficiaiy,  contained  the  folloveing  provision: 

'*In  the  event  the  beneficiary's  certificate  is  lost before  the  change 

shall  be  made  the  member  shall  furnish  the  Sovereign  clerk  satisfactory  proof 
under  oath  of  the  facts  of  the  loss  of  the  certificate,  .  .  .  ,  and  waiving  , 
for  himself  and  beneficiary  or  beneficiaries  all  rights  thereunder,  whereupon  on 
payment  of  twenty-five  cents  the  Sovereign  clerk,  if  such  proof  is  satisfactory 
to  him,  shall  issue  to  said  member  a  new  certificate  in  lieu  of  the  old  one  with 
the  desired  change  of  beneficiary/'  A  member  whose  certificate  had  been  lost 
made  application  three  days  before  his  death  for  the  issuance  of  a  duplicate 
certificate  and  a  change  in  the  beneficiary,  and  caused  the  same  to  be  mailed 
to  the  Sovereign  clerk,  but  the  application  was  not  received  by  the  clerk  until 
after  the  death  of  the  member.  Held,  that  mailing  the  application  was  not 
such  an  actual  delivery  to  the  clerk  as  the  constitution  required,  and  there  was 
no  change  in  the  beneficiary. 

S. — Same. 

The  constitution  of  a  benefit  order  becomea  a  part  of  the  contract  of  in- 
surance, and  where  that  instrument  points  out  the  method  by  which  a  change 
of  beneficiary  may  be  effected,  it  is  exclusive  of  all  others  and  must  be  sub- 
stantially complied  with. 

4. — Same — Assignment — Gift. 

The  attempted  change  of  beneficiary  could  not  be  treated  as  an  assignment 
or  gift  because  there  was  no  deliveiy  or  written  transfer  of  the  certificate,  and 
the  only  authority  of  disposition  held  by  the  member  was  through  a  change  of 
beneficiaiy  in  the  methoa  prescribed  by  the  constitution. 

Appeal  from  the  District  Court  of  Tarrant  County.    Tried  below  be- 
fore Hon.  Mike  E.  Smith. 

Leroy  A.  Smith  and  Drew  Pruitt,  for  appellant. — The  court  erred  in 
rendering  judgment  against  the  plaintiff,  Lucy  N.  Flowers,  because  the 
evidence  shows  that  the  constitution  of  the  defendant  Sovereign  Camp, 
Wopdmen  of  the  World,  and  the  benefit  certificate  sued  upon  issued  to 
J.  B.  Flowers  constitute  the  contract  between  said  parties,  and  that 
said  constitution,  article  64,  provides  as  a  condition  precedent  to  mak- 
ing a  change  in  the  beneficiary  in  said  certificate,  that  the  member,  J. 
B.  Flowers,  shall  make  proof,  under  oath,  of  the  loss  of  such  certificate 
which  shall  be  satisfactory  to  the  Sovereign  clerk  of  said  Sovereign 
Camp,  and  shall  revoke  the  former  beneficiary  or  waive  all  rights  in 
said  certificate  in  favor  of  the  beneficiary  therein;  and  the  evidence  fur- 
ther shows  that  the  said  Flowers  had  lost  his  certificate  and  that  he 
failed  to  make  satisfactory  proof  of  the  loss  of  the  same  to  said  Sovereign 
Vol.  XL.  Civil— 38. 
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clerk,  and  failed  to  revoke  the  beneficiary  therein,  and  to  waive  all  rights 
in  and  to  said  certificate  in  favor  of  the  beneficiary  therein,  Lucy  N. 
Flowers.  Shuman  v.  Ancient  0.  U.  W.,  82  N.  W.  Rep.  (Iowa),  331; 
Grand  Lodge  Ancient  0.  U.  W.  v.  Gandy,  63  Atl.  (N.  J.),  142;  Fink 
V.  Fink,  64  N.  E.  (N.  Y.),  508;  Hall  v.  N.  W.  Endowment  Ass'n., 
49  N.  W.  Rep.  (Minn.),  524;  Hotelmen's  M.  B.  Ass'n  v.  Brown, 
33  Fed.  Rep.,  11;  Modern  W.  of  A.  v.  Little,  86  N.  W.  Rep.,  216; 
Hellenberg  v.  Independent  Ord.  &  C,  94  N.  Y.,  584;  1  Bacon  on  Ben. 
Soc.  (2d  Si.),  sec.  307;  2  Joyce  on  Ins.,  sec.  744;  Legion  of  Honor  v. 
Smith,  45  N.  J.  Eq.,  466;  s.  c.  17  Atl.  770;  Holland  v.  Taylor,  111  Ind., 
121;  s.  c.  12  N.  E.,  116;  Knights  of  Honor  v.  Nairn,  60  Mich.,  44;  s.  c. 
26  N.  W.,  826;  Mellows  v.  Mellows,  61  N.  H.,  137. 

The  provisions  of  the  constitution  of  a  benefit  society  in  regard  to 

making  a  change  in  the  beneficiary  in  a  certificate  must  be  complied 

.with  strictly  by  the  member  before  the  change  is  effectual.    Hellenberg 

V.  Independent  Ord.  &  C,  94  N.  Y.,  584;  Hotel  Men's  M.  B.  Ass'n.  v. 

.  Brown,  33  Fed.  Rep.,  12. 

'^A  designation  of  a  new  beneficiary  where  a  former  one  has  been 
legally  and  validly  designated  will  not,  though  invalid  or  for  any  reason 
inoperative,  revoke  the  original  designation,  for  although  the  member 
may  attempt  to  change  the  beneficiary,  if  he  does  not  in  fact  make  a 
valid  and  effectual  change  before  his  death,  the  former  beneficiary  will 
take  the  same  as  if  no  attempt  had  been  made  to  effect  a  change."  Joyce 
on  Insurance,  sec.  753;  Fink  v.  Fink,  64  N.  E.  (N.  Y.),  508;  Shuman 
V.  Ancient  0.  U.  W.,  82  N.  W.  (Iowa),  331;  Ireland  v.  Ireland,  42  Hun 
(N.  Y.),  212;  McLaughlin  v.  McLaughlin,  37  Pacif.  R.,  865;  Modern 
W.  0.  W.  V.  Little,  86  N.  W.,  216;  Hotel  Men's  M.  B.  Ass'n.  v.  Brown 
33  Fed.  Rep.,  11;  Thomas  v.  Thomas,  131  N.  Y.,  205,  30  N.  E., 
61;  Wendt  v.  Legion  of  Honor,  34  N.  W.  Rep.,  470;  2  Joyce  on  Ins., 
sec.  751;  1  Bacon  on  Ben.  Soc.  (2d  ed.),  sec.  710a;  Nibl.  Mut.  Ben. 
Soc,  p.  415. 

*T7here  nothing  has  been  done  by  either  party  to  authorize  or  call 
for  a  letter  from  the  other,  the  agent  selected  to  deliver  is  the  agent  of 
the  sender,  not  of  the  receiver.  The  relation  is  not  changed  by  selecting 
the  United  States  mail  as  the  agency  to  make  the  delivery,  any  more 
than  if  an  express  company  or  a  personal  messenger  had  been  chosen  for 
that  purpose."  Fink  v.  Fink,  64  N.  E.  (N.  Y.),  508;  Scottish  Am. 
Mortgage  Co.  v.  Davis,  96  Texas,  504;  Crown  Point  Iron  Co.  v.  Boat- 
man's Ins.  Co.,  127  N.  Y.,  s.  c.  28  N.  E.,  14;  Peabody  v.  Satterlee,  166 
N.  Y.,  174;  s.c.  59  N.  E.,  818. 

A  change  of  the  beneficiary  in  a  certificate  in  a  benefit  society  must 
be  made  while  the  member  is  living  by  complying  fully  with  the  rules 
prescribed  by  the  society  and  such  change  can  not  be  made  by  will  in 
the  absence  of  an  express  provision  in  auch  rules  permitting  such,  because 
a  will  only  takes  effect  after  death  of  the  testator.  2  Joyce  on  Ins.,  sees. 
735  and  753;  1st  Bacon  on  Ben.  Soc.,  sec.  710a;  Beach  on  Ins.,  sec.  182; 
Grand  Lodge  v.  Fisk,  85  N.  W.  Rep.,  875;  Schardt  v.  Schardt,  45  S. 
W.  Rep.,  340. 

If  the  attempted  change  of  the  beneficiary  made  by  the  insured  be 
considered  in  the  nature  of  an  assignment  of  the  benefit  certificate  to 
Cleo  Humphries,  then  such  would  be  void  because  it  was  a  gift  from 
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J.  B.  Flowers  to  said  Humphries  and  the  evidence  shows  there  was  no 
delivery  of  the  certificate  to  her  and  there  was  no  written  transfer  or 
assignment  of  such  certificate  or  benefit  to  her  by  said  Flowers.  Lord 
V.  New  York  Life  Ins.  Co.,  96  Texas,  216;  Cowen  v.  First  Nat.  Bank, 
94  Texas,  647. 

Roy,  Slay  &  Dunn,  W.  B.  Parker  and  Theodore  Mack,  for  appellee. — 
There  is  no  error  with  respect  to  the  matter  assigned  because  J.  B. 
Flowers,  the  holder  of  the  benefit  certificate,  had  substantially  complied 
with  the  provisions  of  the  constitution  of  the  Woodmen  of  the  World, 
relating  to  a  substitution  of  beneficiary,  and  since  he  had  substantially 
complied  with  said  provision,  the  arbitrary  action  on  the  part  of  the 
Sovereign  clerk  in  failing  to  approve  the  substitution  could  not  aflPect 
the  rights  of  appellee,  Cleo  Humphries.  Supreme  Conclave  v.  Cappella, 
41  Fed.  Rep.,  1 ;  Hirschl  v.  Clark,  81  Iowa,  200,  47  N.  W.  Rep.,  78,  9 
Law  Rep.  Ann.,  841 ;  Schmidt  v.  Knights  of  P.,  82  Iowa,  304,  47  N. 
W.  Rep.,  1032 ;  Clausen  v.  Jones,  45  S.  W.  Rep.,  183 ;  Luhrs  v.  Luhrs, 
123  N.  Y.,  367,  25  N.  E.  Rep.,  388;  Isgrigg  v  Schooley,  126  Ind.,  94, 
25  N.  E.  Rep.,  94;  Grand  Lodge  A.  0.  U.  W.  v.  Noll  (Mich.),  15  Law 
Rep.  Ann.,  350,  and  elaborate  note ;  Jorv  v.  Supreme  Council,  105  Cal., 
20,  38  Pac.  Rep.,  524;  Grand  Lodge  v.  Child  (Mich.),  38  N.  W.  Rep., 
1 ;  Fisk  V.  Equitable  Aid  Union,  11  Atl.  Rep.,  84 ;  Bacon,  Ben.  Soc.,  sec, 
309 ;  Parlin  &  Orendorf!  v.  City  of  Greenville,  127  Fed.  Rep.,  65 ;  San- 
bom  V.  Black,  67  N.  H.,  537. 

The  constitution  of  the  fraternal  benefit  order  must  receive  a  rea- 
sonable construction,  and  where  the  insured  has  done  all  in  his  power  to 
bring  about  the  substitution  of  the  beneficiary,  an  original  beneficiary 
can  not  take  advantage  of  the  failure  of  the  officers  of  the  fraternal  order 
to  act,  nor  can  a  third  person  take  advantage  of  any  informality  of 
designation  of  a  substituted  beneficiary.  Coleman  v.  Anderson  (Sup. 
Ct.),  86  S.  W.  Rep.,  732 ;  Splawn  v.  Chew,  60  Texas,  532,  3  Am.  &  Eng. 
Encyc.  Law  (2d  ed.),  999  and  cases  cited;  Hirschl  v.  Clark,  81  Iowa, 
206;  Supreme  Lodge  v.  Philbin,  87  S.  W.  Rep.,  58  (Mo.) ;  Titsworth 
V.  Titsworth,  40  Kans.,  571,  20  Pac.  Rep.,  213;  Knights  of  Honor  v. 
Watson,  64  N.  H.,  517;  2  Joyce  on  Insurance,  sec.  754. 

The  section  of  the  constitution  as  to  the  change  of  beneficiary  is  merely 
directory  in  its  character  and  is  for  the  protection  of  the  order  alone; 
the  duty  of  the  Sovereign  clerk  being  merely  ministerial  and  the  rights 
of  a  substituted  beneficiary  having  attached,  equity  will  lend  its  aid  in 
an  imperfect  change  of  beneficiary.  Supreme  Conclave  v.  Capella,  41 
Fed.,  1;  Grand  Lodge  v.  Child,  38  N.  W.  Rep.,  1  (Mich.);  Fisk  v. 
Equitable  Aid  Union,  11  Atl.  Rep.,  84. 

The  provisions  of  section  64  of  the  constitution  of  the  Sovereign 
Camp  of  the  Woodmen  of  the  World  being  mere  regulations  of  matters 
of  practice  for  the  convenience  of  the  company,  any  change  in  such 
regulations  of  which  a  member  has  no  notice  is  not  binding  on  such 
member,  and  where  a  supreme  officer  has  rejected  an  application  for 
change  of  beneficiary,  either  capriciously  or  because  of  mere  matter  of 
form,  the  substituted  beneficiary  is  entitled  to  the  proceeds  of  the  bene- 
fit certificate.  Coleman  v.  Anderson,  86  S.  W.  Rep.,  732;  Hirschl  v. 
Clark,  81  Iowa,  207 ;  2  Joyce  on  Ins.,  sec.  747. 
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A  wife  is  not  a  party  to  the  original  contract  of  insurance  made  by 
the  Woodmen  of  the  World  and  J.  B.  Flowers,  and  as  original  beneficiary 
has  no  vested  rights,  being  but  mere  expectancy  dependent  on  the  will 
and  act  of  the  holder  of  the  certificate,  and  where  the  designation  of 
the  substituted  beneficiary  is  sufficiently  manifested  by  any  form  ol 
words  sufficient  to  clearly  make  known  the  intentions  of  the  certificate 
holder,  the  substituted  beneficiary  is  entitled  to  recover.  Byrne  v. 
Casey  &  Swasey,  70  Texas,  247 ;  Hopkins  v.  Northwestern  Life  Co.,  99 
Fed.  Rep.,  199;  Hoeft  v.  Supreme  Lodge,  113  Cal.,  91,  and  cases  cited; 
Handwerker  v.  Diermeyer,  96  Tenn.,  619;  Schmitt  v.  New  Braunfelser 
Verein,  6  Texas  Ct.  Rep.,  932 ;  Coleman  v.  Anderson,  86  S.  W.  Rep.,  732. 

Where  the  constitution  of  a  fraternal  benefit  order  requests  the  holder 
of  a  certificate  desiring  to  change  his  Iteneficiary  to  forward  his  written 
request  to  the  Sovereign  clerk,  accompanied  by  a  fee,  the  deposit  of  the 
written  request  in  the  United  States  mail  is  sufficient  to  bring  about  a 
change  of  beneficiary  where  no  valid  objection  as  to  proof  is  tenable. 
The  deposit  in  the  United  States  mail  being  the  usual  and  customary 
manner  of  forwarding  such  requests.  Buell  v.  Chapin,  99  Mass.,  594- 
596;  Morgan  v.  Richardson,  13  Allen  (Mass.),  410;  13  Am.  &  Eng. 
Encyc.  Law  (2d  ed.),  1163;  Bacon  on  Ben.  Soc,  sec.  381,  and  cases 
cited ;  Blake  v.  Hamburg  Bremen  Ins.  Co.,  67  Texas,  160. 

Where  the  certificate  of  insurance  is  fully  identified  the  designation 
of  a  substitute  beneficiary  is  sufficiently  manifested  by  any  form  of 
words  sufficient  to  clearly  make  known  the  intentions  of  the  certificate 
holder.    Niblack  on  Ben.  Soc,  sec.  206. 

The  delivery  of  the  certificate  to  the  beneficiary  is  not  necessary. 
The  claim  of  a  substitute  beneficiary  is  not  based  on  a  contract,  but  on 
the  appointment  and  direction  for  the  payment  of  the  fund.  Highland 
V.  Highland,  109  111.,  366;  St.  Clair  Co.  Benefit  Society  v.  Pietsam,  97 
111.,  474;  Niblack  Ben.  Soc.,  192,  219. 

The  question  whether  or  not  Cleo  Humphries  was  "dependent"  on 
J.  B.  Flowers,  was  one  of  fact  and  that  fact  having  been  resolved  by  the 
trial  judge  in  her  favor,  even  though  the  evidence  conflicted,  the  finding 
of  the  court  will  not  be  disturbed  on  appeal.  American  Leg.  of  Honor 
V.  Perry,  140  Mass.,  590;  Ancient  0.  U.  W.  v.  Bollman,  53  S.  W.  Rep., 
829;  9  Am.  &  Eng.  Encv.  Law  (2d  ed.),  277;  2  Joyce  on  Insurance, 
sec.  773,  780. 

The  facts  show  that  Cleo  Humphries  was  dependent  on  J.  B.  Flowers 
for  her  support,  no  relation  of  debtor  and  creditor  existing,  and  she  not 
being  in  his  employ,  the  use  of  the  term  dependent  in  section  3  of  the 
constitution  of  the  Woodmen  of  the  World,  does  not  mean  that  the  right 
of  the  substitution  as  contemplated  in  section  64  of  the  constitution, 
should  be  applied  only  to  a  person  wholly  dependent  on  the  member  for 
support.  And  especially  is  there  no  error  because  the  court  found  as 
a  fact  that  Mrs.  Humphries  was  dependent  entirely  upon  Flowers  for 
her  support  and  maintenance.  Marsh  v.  Supreme  Council,  149  Mass., 
512,  21  N.  E.  Rep.,  1072,  4  L.  R.  A.,  382;  Ballou  v.  Gile,  50  Wis.,  614, 
7  N.  W.  Rep.,  561 ;  McCarthy  v.  New  England  Order  of  Protection,  11 
L.  R.  A.,  144  (Mass.) ;  9  Am.  &  Eng.  Eney.  Law  (2d  ed.),  277. 

The  delivery  of  the  certificate  to  the  substituted  beneficiary  is  not 
necessary,  because  the  claim  of  the  substituted  beneficiary  is  not  based 
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on  contract,  but  on  the  appointment  of  the  order  for  the  payment  of 
fund.  Highland  v.  Highland,  109  111.,  366;  St.  Clair  Co.  Benefit  Soc. 
V.  Fietsam,  97  111.,  474;'Manning  v.  Ancient  0.  U.  W.,  5  S.  W.  Bep., 
386  (Ky.) ;  Niblack,  Ben.  Soc.,  Bee.  192,  219. 

The  court  did  not  err  in  its  seventh  conclusion  of  fact  wherein 
the  court  found  that  it  was  contemplated  between  Flowers  and  the 
Woodmen  of  the  World  at  the  time  of  the  issuance  of  the  certificate 
that  the  United  States  mail  should  be  employed  in  order  to  forward  to 
the  defendant  company  any  application  made  by  Flowers  to  change  the 
beneficiary  therein,  for  the  reason  that  section  64  of  the  constitution  re- 
quired a  member  desiring  to  change  his  beneficiary  to  forward  his  re- 
quest to  the  Sovereign  clerk.  Buell  v.  Chapin,  99  Mass.,  594-596; 
Morgan  v.  Bichardson,  13  Allen  (Mass.),  410;  13  Am.  &  Eng.  Ency. 
Law  (2d  ed.),  1163;  Bacon  on  Ben.  Soc.,  sec.  381  and  cases  cited. 

SPEEB,  Associate  Justice. — This  suit  was  instituted  by  appellant, 
Lucy  N.  Flowers,  to  recover  the  sum  of  $1,000  from  the  appellee,  the 
Sovereign  Camp  W.  0.  W.,  upon  a  beneficiary  certificate  issued  to  J.  B. 
Flowers  in  her  favor  as  his  wife  on  the  23d  day  of  November,  1898. 
She  alleged  all  facts  necessary  to  show  a  liability  upon  the  part  of  the 
defendant,  and  also  that  Cleo  Humphries  was  claiming  some  interest 
in  said  certificate,  and  made  her  a  party  defendant  to  the  suit.  Mrs. 
Humphries  answered  alleging  in  substance  that  for  ten  years  prior  to 
J.  B.  Flowers'  death  she  had  been  a  member  of  his  household  and  was 
dependant  upon  him  for  a  support,  and  that  upon  the  26th  day  of 
March,  1904,  three  days  prior  to  his  death,  he  had  designated  her  as 
the  beneficiary  in  said  certificate  in  lieu  of  his  wife,  Lucy  N.  Flowers, 
in  accordance  with  the  constitution  of  the  defendant  company.  The 
Sovereign  Camp  W.  0.  W.  admitted  in  its  answer  that  it  -vas  liable 
on  said  certificate  for  the  sum  sued  for,  but  was  unable  to  determine 
to  whom  the  same  should  be  paid,  and  paid  the  $1,000  into  court  to 
abide  its  judgment.  The  case  was  tried  by  the  court  and  resulted  in  a 
judgment  in  favor  of  Cleo  Humphries. 

In  the  view  we  take  of  the  case,  the  entire  controversy  is  determined 
by  the  interpretation  to  be  given  to  section  64  of  the  constitution  of  the 
Sovereign  Camp  W.  0.  W.,  which  is  as  follows:  "Should  a  member 
desire  to  change  his  beneficiary  or  beneficiaries  he  may  do  so  upon  pay- 
ment to  the  Sovereign  clerk  of  a  fee  of  25  cents,  which  sura  together 
with  his  certificate  he  shall  forward  to  the  Sovereign  clerk  with  his 
request  written  on  the  back  of  his  certificate  giving  the  name  or  names 
of  such  new  beneficiary  or  beneficiaries.  Upon  receipt  thereof  the  Sov- 
ereign clerk  shall  issue  and  return  a  new  certificate  subject  to  the  same 
conditions  and  rate  as  the  one  surrendered,  which  conditions  shall  be 
a  part  of  the  new  certificate,  in  which  he  shall  write  the  name  or  names 
of  the  new  beneficiary  or  beneficiaries  and  shall  record  said  change  in 
the  proper  books  of  the  Sovereign  Camp. 

**In  the  event  the  beneficiar/s  certificate  is  lost  or  the  possession  there- 
of is  for  any  reason  withheld  from  the  member  desiring  such  change 
of  beneficiary,  before  the  change  shall  be  made  the  member  shall  fur- 
nish the  Sovereign  clerk  satisfactory  proof  under  oath  of  the  facts  of 
the  loss  of  the  certificate,  or  proof  under  oath  of  the  facts  and  circum- 
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stances  of  the  withholding  of  such  certificate  from  its  possession,  as  the 
case  may  be,  and  waiving  for  himself  and  beneficiary  or  beneficiaries  all 
rights  thereunder,  whereupon  on  payment  of  twenty-five  cents  the 
Sovereign  clerk,  if  such  proof  is  satisfactory  to  him,  shall  issue  to  said 
members  a  new  certificate  in  lieu  of  the  old  one  with  the  desired  change 
of  beneficiary/' 

On  March  26,  1904,  J.  B.  Flowers  made  out  and  swore  to  the  follow- 
ing application  for  change  of  beneficiary :  ^^Application  is  hereby  made 
to  the  Sovereign  clerk  of  the  Sovereign  Camp,  Woodmen  of  the  World, 
for  the  issuance  of  a  duplicate  certificate  of  membership  in  said  fra- 
ternity. There  was  delivered  to  me  on  or  about  the  8th  of  December, 
1898,  Beneficiary  Certificate  No.  28535  for  the  amount  of  $1,000,  pay- 
able to  Chas.  N.  and  A.  C.  Flowers  who  are  dependent  children  of  the 
undersigned.  I  was  at  that  time  a  member  of  Lone  Star  Camp  No.  2, 
located  at  Fort  Worth,  State  of  Texas.  Said  certificate  has  been  lost 
or  (destroyed)  and  after  diligent  search  I  have  been  unable  to  find  same. 
I  hereby  certify  that  said  certificate  has  not  been  by  me  assigned  to 
secure  payment  of  any  sum  of  money  to  any  person  whatsoever,  and  has 
not  been  otherwise  disposed. of  by  me.  To  the  best  of  my  knowledge 
and  belief  it  is  not  in  existence. 

"In  consideration  of  the  delivery  to  me  of  a  duplicate  I  do  hereby 
waive  for  myself,  my  heirs,  assigns  and  devisees  all  rights  and  payments 
of  benefits  or  payments  due,  or  which  may  become  due  under  and  by 
virtue  of  said  lost  or  destroyed  certificate,  and  agree  to  accept  «aid  dupli- 
cate in  lieu  of  and  as  substitute  for  same,  and  do  for  myself,  my  heirs, 
assigns,  and  devisees  hereby  relinquish  all  claims  for  payment  by  said 
Sovereign  Camp,  Woodmen  of  the  World,  of  any  sum  or  sums  in  excess 
of  the  amount  stated  in  said  duplicate  certificate,  in  case  of  my  death. 
Witness  my  hand  at  Fort  Worth,  State  of  Texas,  this  26th  day  of 
March,  1904.    (L.  S.)  J.  B.  Flowers, 

Attest:    J.  A.  Todd,  Clerk. 
(Lone  Star  Camp.) 

**You  are  hereby  authorized  to  make  my  new  certificate  issued  in 
place  of  certificate  lost  or  destroyed,  payable  to  Mrs.  Cleo  Humphries, 
who  bears  relationship  to  me  as  dependent.  (State  wife,  children  or 
dependent,  as  you  desire),  and  I  hereby  revoke  my  former  direction  or 
designation  of  beneficiary.  J.  B.  Flowers. 

"Sworn  to  and  subscribed  before  me  by  J.  B.  Flowers  this  the  26th 
day  of  March,  1904.     (L.  S.) 

T.  W.  Dunn,  Notary  Public  in  and  for  Tarrant  Co.,  Texas." 

(On  back) :  "Received  by  Sovereign  clerk,  April  1,  1904,  Cts.  Fee 
paid.'' 

This  application  was  delivered  by  Flowers  to  one  J.  T.  Todd, 
clerk  of  the  local  camp  W.  0.  W.,  to  which  Flowers  belonged,  with  the 
request  that  he  send  it  to  the  Sovereign  clerk,  and  Todd  mailed  the  same 
to  Yates,  the  Sovereign  clerk  at  Omaha,  Nebraska,  the  home  oflBce  of 
the  appellee  company,  on  April  1,  1904,  but  after  the  death  of  J.  B. 
Flowers.     It  is  the  contention  of  appellee  Humphries,  and  the  court 
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60  found  as  a  fact^  that  it  was  contemplated  by  the  Sovereign  Camp 
W.  0.  W.  and  Flowers  at  the  time  the  certificate  was  issued  that  the 
United  States  mail  should  be  employed  in  order  to  forward  to  the 
W.  0.  W.  any  application  made  by  Flowers  to  change  the  beneficiary  in 
his  certificate^  and  the  application  in  this  case  having  been  deposited 
in  the  United  States  mail  prior  to  the  death  of  Flowers,  that  therefore 
the  change  of  beneficiary  was  perfected  before  Flowers'  death.  This 
contention  and  finding  has  no  basis  whatever  in  the  evidence  unless  it  | 
is  supported  by  the  provisions  of  that  section  of  the  constitution  of  ap- 
pellee order  heretofore  quoted. 

An  examination  of  the  section  in  question  will  disclose  that  a  method 
of  change  is  prescribed,  first,  where  the  member  is  in  possession  of  his  | 
certificate,  and  second,  where  such  certificate  is  lost  or  its  possession 
withheld  from  the  member  desiring  such  change  of  beneficiary.  In  the 
first  case  it  is  provided  that  the  change  may  be  made  "upon  payment  v/v 
to  the  Sovereign  Camp  of  a  fee  of  twenty-five  cents,  which  sum  together 
with  his  certificate  he  shall  forward  to  the  Sovereign  clerk  with  his 
request  written  on  the  back  of  his  certificate,  giving  the  name  or  names 
of  such  new  beneficiary  or  beneficiaries.*'  Here  the  authority  to  "for- 
ward" the  request  might  support  the  contention  that  the  United  States 
mail,  the  customary  agency,  was  the  means  intended  to  be  used.  The 
Camp  might  be  willing  in  such  case,  where  the  certificate  itself  was  for- 
warded to  it,  to  treat  the  United  States  mail  as  its  agent,  and  a  delivery 
to  such  agent  as  a  delivery  to  it.  But  in  the  event  the  beneficiary  cer- 
tificate is  lost  or  otherwise  out  of  the  possession  of  the  member,  an 
entirely  different  method  of  changing  the  beneficiary  is  prescribed  in 
which  the  authority  to  "forward"  is  not  given.  In  such  latter  case  it 
is  stipulated  ^Tbefore  the  change  shall  be  made  the  member  shall  furnish  •^ 
the  Sovereign  clerk  satisfactory  proof  under  oath  of  the  facts  of  the 
loss  of  the  certificate,  or  proof  under  oath  of  the  facts  and  circumstances 
of  the  withholding  of  such  certificate  from  his  possesion,  etc.,"  as  set 
forth  in  the  latter  part  of  the  section  already  quoted,  thus  evidencing 
to  our  mind  the  intention  that  the  request  and  proofs  contemplated  by 
the  section  of  the  constitution  should  be  actually  furnished  to  the  Sov- 
ereign clerk,  and  not  constructively  so  by  reason  of  a  delivery  to  the 
United  States  mail.  This  view  is  strengthened  by  the  provision  in  the 
constitution  giving  to  the  Sovereign  clerk  the  power  to  pass  upon  the 
suflBciency  of  the  proof  furnished.  It  is  well  established  that  in  the 
absence  of  agreement  express  or  implied  that  the  mails  may  be  used  as 
a  means  of  acceptance  of  the  terms  of  an  offer,  the  one  employing  such 
means  constitutes  it  his  agent,  and  that  the  offer  or  acceptance,  as  the 
case  may  be,  is  subject  to  be  recalled  at  any  time  prior  to  an  actual 
delivery  of  the  communication.  (Scottish- American  Mortgage  Co.  v. 
W.  S.  Davis,  96  Texas,  604.  This  being  our  construction  of  the  con- 
stitution and  there  being  no  other  evidence  tending  to  show  that  it 
was  contemplated  that  a  delivery  of  the  application  to  the  United  States 
mail  should  be  treated  as  a  delivery  to  the  Sovereign  clerk,  and  the 
actual  delivery  to  the  Sovereign  clerk  having  been  made  after  the 
death  of  Flowers  and  at  a  time  when  the  rights  of  appellant  Lucy  N. 
Flowers  had  become  vested,  the  judgment  of  the  trial  court  should  be 
reversed  and  here  rendered  in  favor  of  appellant. 
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There  is  also  another  sufficient  reason  why  the  judgment  should  have 
been  rendered  for  appellant  An  examination  of  the  application,  which 
was  refused  by  the  Sovereign  clerk  because  not  in  compliance  with 
section  64  of  the  constitution,  will  disclose  that  its  terms  are  materially 
different  from  those  required  by  section  64.  Under  all  of  the  authori- 
ties the  constitution  of  the  benefit  order  becomes  a  part  of  the  contract 
of  insurance,  and  where  that  instrument  points  out  the  method  by  which 
a  change  of  beneficiary  may  be  effective,  it  is  exclusive  of  all  others  and 
must  be,  at  least  substantially,  complied  with.  (Splawn  v.  Chew,  60 
Texas,  532;  Coleman  v.  Anderson,  86  S.  W.  Rep.,  732;  Shuman  v. 
Ancient  0.  U.  W.,  82  N.  W.  Rep.  (la.),  331;  Grand  Lodge  A.  0.  U- 
W.  V.  Candy,  63  Atlantic  Rep.  (N.  J.),  142;  Fink  v.  Fink,  64  N.  E. 
Rep.  (N.  Y.),  508;  Hall  v.  Northwestern  Endowment  Assn.,  49  N. 
W.  Rep.  (Minn.),  524;  Hotel  Men's  Mutual  Benefit  Assn.  v.  Brown, 
33  Fed.  Rep.,  11;  Modern  W.  of  A.  v.  Little,  86  N.  W.  Rep.,  216; 
Legion  of  Honor  v.  Smith,  45  K  J.  Eq.,  466,  17  Atlantic  Rep.  (N.  J.), 
770.)  In  this  case  the  appellant  at  least  failed  to  waive  the  rights  of 
i  the  beneficiary,  Lucy  N.  Flowers,  as  the  contract  required  that  he  should 
do.  The  principle  is  invoked  by  appellee  that  where  the  insured  had 
done  all  in  his  power  to  bring  about  the  substitution  of  the  beneficiary 
and  there  remains  nothing  to  be  done  but  the  formal  act  of  making 
the  substitution  by  the  insurance  order,  the  change  should  be  considerea 
as  effected.  While  the  principle  is  a  sound  one  and  has  abundant  support 
in  the  authorities,  yet  it  clearly  can  have  no  application  to  the  present 
case,  for  undeniably  the  insured  at  the  time  of  his  death  had  not  done 
all  within  his  power  to  bring  about  a  change  of  beneficiaries;  indeed,  he 
had  had  about  seven  years  during  all  of  which  time  there  is  nothing 
to  have  prevented  his  complying  literally  with  the  terms  of  his  con- 
tract to  furnish  the  character  of  application  and  proof  required  by  the 
order.    The  authorities  cited  by  appellee  are  therefore  not  in  point. 

Neither  can  the  transaction  be  treated  as  an  assignment  of  the  bene- 
fit certificate  to  Cleo  Humphries,  for  the  reason  that  as  a  gift  the  same 
would  be  void,  since  there  was  no  delivery  or  written  transfer  of  the 
certificate  to  her.  (Lord  v.  New  York  Life  Ins.  Co.,  95  Texas,  216.) 
Besides,  by  the  terms  of  the  contract  of  insurance  the  only  authority 
of  disposition  held  by  Flowers  was  through  a  change  of  beneficiary  in 
the  method  prescribed  by  the  constitution.  Reversed  and  rendered'  for 
appellant. 

Reversed  and  rendered. 


J.  C.  Seiber  v.  Johnson  Mercantile  Company. 

Decided  November  18,  1905. 

1. — ^Blll  of  Exception — ^InsuAcienoy. 

Where  the  bill  of  exception  does  not  show  affirmatively  that  the  judg^  of 
an  adjoining  district  who  granted  an  application  for  certiorari  had  not  been 
designated  by  the  Governor  to  act  in  the  place  of  the  regular  judge  who  was 
disqualified,  the  question  whether  or  not  a  judge  of  one  district  can  grant  a 
writ  of  certiorari  to  a  justice  of  the  peace  of  another  district  is  not  presented 
for  consideration. 
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2. — Same. 

Where  a  bill  of  exception  does  not  show  that  the  deposition  had  been  on 
file  for  the  requisite  time  under  the  statute  to  require  a  motion  in  writing  to 
suppress  it,  the  action  of  the  court  in  sustaining  a  verbal  motion  during  the 
trial  to  strike  out  an  answer  in  said  deposition  because  not  responsive  to  the 
interrogatory,  can  not  be  reviewed. 

8. — Conflicting  Teitimony — ^Peremptory  Charge — ^Error. 

In  a  suit  to  recover  a  sum  of  money  alleged  to  have  been  paid  by  mistake, 
the  evidence  being  conflicting,  it  was  error  to  give  a  peremptory  instruction. 

4. — ^Intemperance  of  Bookkeeper — ^Pertinent  Testimony. 

Where  a  question  was  raised  as  to  the  correctness  of  defendant's  books  of 
account,  it  was  error  to  exclude  testimony  as  to  the  drinking  habits  of  defend- 
ant's bookkeeper. 

5. — Settlement — ^Xgnorance  of  Fact 

A  settlement  made  in  ignorance  of  a  material  fact  is  not  conclusive  be- 
tween the  parties. 

6. — Setoff— &es  Adjudieata. 

The  rule  of  law  that  matters  which  ought  or  might  have  been  included 
in  a  former  suit  between  the  parties  can  not  be  made  the  basis  of  a  subsequent 
suit,  has  no  application  where  the  matter  claimed  to  be  merged  in  the  former 
judgment  is  a  set-off  or  counterclaim. 

Appeal  from  the  District  Court  of  Roberts  County.  Tried  below 
before  Hon.  B.  M.  Baker. 

Coffee  £  Kelly,  for  appellant. — ^Where  there  is  testimony  to  show  that 
plaintiff  had  paid  money  for  a  purpose  specified,  which  is  denied  and 
defended  on  the  ground  that  he  had  gotten  value  received,  which  was 
denied  by  plaintiff,  it  raises  the  issue  of  fraud,  which  may  be  proven  by 
circumstantial  evidence,  and  requires  its  submission  to  the  jury  in 
proper  form.  And  the  fact  that  the  parties  may  have  had  a  settlement 
subsequently  thereto,  but  before  its  discovery  by  the  plaintiff  will  not 
estop  him  from  recovering  said  amount  if  the  jury  so  find.  69  Texas, 
288;  2d  W.  &  W.,  381,  509;  44  S.  W.,  897,  and  1st  W.  &  W.,  8,  42,  43, 
44;  30  S.  W.,  950,  951;  46  Texas,  390;  18  Texas,  337;  53  Texas,  92. 

H.  E,  Hoover,  for  appellee. — The  judge  of  a  judicial  district  other 
than  the  one  in  which  the  suit  is  pending  has  the  authority  to  grant 
the  writ  of  certiorari  to  remove  a  case  from  the  Justices  Court  to  the 
District  Court,  where  the  judge  of  that  district  is  disqualified  from 
granting  the  writ,  and  has  expressed  his  disqualification  upon  the  ap- 
plication. Sayle's  Statutes,  arts.  341,  342,  1669;  Ray  v.  Parsons,  14 
Texas,  370. 

Matters  which  ought,  or  might  have  been  included  in  the  original 
suit  between  the  parties,  can  not  form  the  basis  of  a  subsequent  suit. 
Brown  v.  Renfro,  63  Texas,  602;  James  v.  James,  16  S.  W.  Rep.,  1087; 
Van  Fleet,  For.  Adj.,  231-355. 

SPEER,  Associate  Justice. — This  cause  orlginatel  in  the  Justice 
Court  of  Precinct  No.  1  of  Roberts  County,  and  was  instituted  by  the 
appellant  to  recover  the  sum  of  $190  alleged  to  have  been  paid  by  him 
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to  the  appellee  upon  aecoant,  and  that  by  reason  of  fraud,  accident  or 
mistake  he  was  never  credited  with  the  sum,  or  any  part  of  it,  but 
otherwise  paid  the  account  in  full.  From  an  adverse  judgment  in  the 
Justice^s  Court  the  defendant  attempted  to  appeal  to  the  District  Court 
of  Roberts  County,  the  County  Court  jurisdiction  having  been  dimin- 
ished, but  on  motion  of  this  appellant  its  appeal  was  dismissed,  whereup- 
on it  presented  its  application  for  certiorari  to  the  judge  of  the  District 
Court  for  said  county,  who  held  himself  to  be  disqualified  to  try  the 
case.  The  application  was  then  presented  to  and  granted  by  the 
Honorable  Ira  Webster,  judge  of  the  Forty-seventh  District.  A  jury 
was  impanelled,  but  after  hearing  the  evidence  the  special  judge  before 
whom  the  case  was  tried  instructed  a  verdict  for  the  appellee,  upon  which 
judgment  was  entered  and  appellant  has  appealed  for  a  revision  of  the 
errors  assigned. 

The  first  assignment  calls  in  question  the  action  of  the  court  in  over- 
ruling the  appellant^s  plea  to  the  jurisdiction  of  the  court  or  motion  to 
dismiss  the  certiorari  because  the  writ  was  granted  by  a  district  judge 
other  than  for  the  county  of  Roberts.  The  bill  of  exceptions  upon 
which  this  assignment  is  predicated  shows  no  error.  If  it  be  true  that 
the  case  should  be  directed  by  article  1069,  Sayles*  Civil  Statutes,  pro- 
viding for  the  notification  of  the  Governor  of  the  judge's  disqualification 
and  his  designation  of  some  district  judge  in  an  adjoining  district  to 
try  the  case,  it  nevertheless  does  not  appear  from  the  bill  that  such 
course  was  not  pursued  and  Judge  Webster  directed  by  the  Governor  to 
hear  this  matter.  The  question,  therefore,  of  whether  or  not  a  judge 
of  one  district  may  grant  a  writ  of  certiorari  to  a  justice  of  the  peace 
to  another  district  in  the  absence  of  appointment  by  the  Governor,  is 
not  before  us. 

Nor  does  Bill  of  Exception  No.  2  show  error  because  it  does  not  show 
that  the  deposition  containing  the  interrogatory  and  answer  excluded 
by  the  court,  had  been  on  file  for  the  requisite  time  imder  the  statute 
to  require  a  motion  in  writing  to  suppress  it.  The  assignment  asserts 
that  said  interrogatory  and  answer  were  objected  to  by  appellee  only  on 
the  ground  of  not  being  responsive,  and  that  such  objection  was  not 
made  in  writing  before  announcing  ready  for  trial,  and  that  no  notice 
was  given  of  said  objection  until  said  interrogatory  and  answer  were 
tendered  as  evidence.  This,  in  the  absence  of  a  showing  as  to  the 
length  of  time  the  deposition  had  been  on  file,  can  not  be  said  to  show 
error. 

The  action  of  the  court,  however,  in  peremptorily  instructing  a  ver- 
dict for  appellee  must  result  in  a  reversal  of  the  case.  It  is  neither 
necessary  nor  proper  for  us  to  comment  upon  the  evidence  adduced  upon 
the  trial,  but  it  suffices  to  say  that  there  was  a  sharp  conflict  in  the 
testimony  upon  the  issue  of  whether  or  not  the  payment  of  the  $190 
was  upon  account,  as  contended  by  appellant,  or  for  articles  not  prop- 
erly chargeable  to  the  account,  as  contended  by  appellee.  The  appellee's 
testimony  tended  to  show  that  the  payments  amounting  to  the  sum  sued 
for  were  made  for  wire,  a  wagon,  and  borrowed  money,  which  items  were 
not  charged  in  appellant^s  account,  while  appellant's  testimony  tended 
to  show  he  was  in  no  way  indebted  for  these  items  and  that  the  pay- 
ments were  intended  to  be  and  should  have  been  applied  upon  his  ac* 
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count,  and  that  he  had  paid  his  account  in  full,  ignorant  of  the  fact 
that  he  had  not  received  such  credits.  The  testimony  as  to  the  drinking 
habits  of  appellee's  bookkeeper  ought  to  have  been  admitted.  It  would 
tend  to  discredit  appellee's  books. 

It  is  sought  to  justify  the  summary  instruction  by  proof  that  a  set- 
tlement had  been  made  between  the  parties  after  the  payments  in  con- 
troversy had  been  made.  But  a  settlement  would  not  be  conclusive  of 
appellant's  rights  if  he  were  at  the  time  in  fact  ignorant  of  appellee's 
failure  to  give  him  credits  to  which  he  was  entitled.  It  would  not 
conclude  him  as  to  a  matter  not  within  the  contemplation  of  the  par- 
ties to  the  settlement.  Not  does  the  fact  that  appellee  furnished  him 
with  statements  of  his  account  from  time  to  time,  which  statements 

I  showed  that  he  had  never  received  the  credits  contended  for  by  him, 

in  any  manner  estop  him  to  assert  this  cause  of  action.    It  is  difficult 

I  to  perceive  how  the  principle  of  estoppel  could  thus  be  invoked  by  ap- 

pellee. 

It  is  also  strenuously  insisted  that  the  matter  is  res  adjudicata.  It 
seems  that  after  the  date  of  the  settlement  above  referred  to  other  goods 
were  bought  by  appellant  and  a  controversy  having  arisen  over  the  pay- 
ment for  same,  appellee  instituted  suit  against  him  in  the  Justice 
Court,  which  was  subsequently  appealed  to  the  District  Court  of  Roberts 
County.  Appellant  did  not  plead  in  that  case  his  right  to  recover  the 
$190  sued  for  in  this.  The  evidence  shows  that  he  was  ignorant  of 
the  over-payment  at  the  time  of  the  trial  in  the  Justice  Court,  and 
only  learned  it  when  the  case  was  being  tried  on  appeal  in  the  District 
Court,  at  which  time  it  was  too  late  to  interpose  such  plea.  Appellee's 
proposition  of  law  is  that  appellant's  cause  of-  action  could  have  been 
litigated  in  that  suit,  and  that  his  failure  to  thus  bring  it  forward  for- 
ever bars  his  right  to  a  recovery.  But  the  principle  of  the  law  of  judg- 
ments contended  for  by  appellee  is  not  applicable  where  the  defense 
claimed  to  be  merged  in  the  judgment  is  a  set-off  or  counterclaim.  In 
such  case,  while  the  defendant  may  plead  his  set-off  or  counterclaim, 
he  is  not  obliged  to  do  so,  but  may  reserve  it  for  future  suit.  (Anderson 
V.  Rogge,  28  S.  W.  Rep.,  106 ;  Hobbs  v.  Duff,  23  Cal.,  596 ;  Indiana, 
P.  L.  S.  I.  Co.  V.  Stratton,  31  N.  E.  Rep.  (Ind.),  380;  Baker  v.  More- 
house, 12  N.  W.  Rep.  (Mich.),  170;  City  Nafl  Bank  v.  Gardner,  5 
Ky.  Law  Rep.,  682;  Blackwell  Durham  Tobacco  Co.  v.  McElwee,  94  N. 
C,  425.)  The  reason  for  this  apparent  exception  to  the  general  rule  of 
merger  of  causes  of  action  by  judgment  is  that  in  a  case  like  the  present, 
the  subject  matter  of  suit,  to  wit,  the  cause  of  action  asserted  by  the 
plaintiff,  does  not  embrace  the  counterclaim  or  setoff  of  the  defendant. 
In  the  case  of  Anderson  v.  Rogge,  supra,  the  setoff  was  actually  pleaded 
in  the  first  suit,  but  no  testimony  supporting  it  was  offered,  and  the 
same  was  treated  as  having  been  abandoned,  and  allowed  to  be  subse- 
quently asserted.  For  a  much  stronger  reason  can  a  setoff  never  ac- 
tually put  in  litigation  be  made  the  basis  of  a  subsequent  suit. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause 
remanded  for  another  trial. 

Reversed  and  remanded. 
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Texas  and  Pacific  Railway  Company  et  al.  v.  W.  R.  Felker. 

Decided  November  18,  1905. 

1. — ^Depoiition — Offloer'i  Name  Aorou  Seal. 

Where  the  officer's  naine,  endorsed  upon  an  envelope  containing  depositions, 
extended  across  and  over  that  portion  of  the  envelope  which  contains  the  mucilage 
forming  the  seal,  it  was  a  sufficient  compliance  with  the  statute  which  required 
the  officer's  name  to  be  across  the  seal. 

8. — Damage  to   Cattle  During   Transportation — Cause   of  Injury — Opinion   of 

Witness. 

In  a  suit  for  damage  to  cattle  during  transportation  witnesses  were  asked 
"if  from  their  experience  in  handling  cattle  they  could  tell  whether  or  not  the 
condition  of  the  cattle  at  their  destination  was  brought  about  by  improper 
transportation  and  handling  the  cars,  or  from  other  causes/'  and  having  an- 
swered in  the  affirmative,  were  then  asked  "what  was  the  cause/'  to  which 
they  replied  "it  was  due  to  improper  transportation  and  handling  on  the  cars, 
and  from  being  detained  too  long  on  the  cars,  and  being  jerked  and  switched 
about  improperly."  Held,  the  objections  of  defendant  that  it  was  not  a  proper 
question  for  expert  testimony,  that  the  question  and  answer  called  for  a  con- 
clusion of  tlie  witness  and  that  the  facts  sought  to  be  proved  by  the  question 
and  answer  were  exclusively  for  the  jury,  should  have  been  sustained. 

3. — Market  Value — Competent  Witneti. 

Even  though  a  witness  had  not  seen  the  cattle  in  question  befora  their 
arrival  at  destination  he  may  testify,  if  otherwise  qualified,  as  to  their  market 
value  at  destination  if  they  had  been  shipped  with  reasonable  dispatch  and  care. 

4. — Through  Bill  of  Lading — ^Befusal  of  Agent  to  Issue. 

It  is  error  to  admit  testimony  of  the  refusal  of  defendant's  agent  to  issue 
a  bill  of  lading  to  a  point  beyond  defendant's  line  where  it  appeared  that  said 
agent  had  no  authority  to  issue  such  bill. 

5. — Connecting  Carrier — ^Place  of  Delivery. 

Where  a  shipment  of  cattle  is  to  be  delivered  by  one  carrier  to  a  connecting 
carrier  and  certain  pens  are  used  by  the  two  roads  for  that  purpose  a  shipper 
has  no  right  to  require  that  said  cattle  be  unloaded  in  other  pens  than  those 
used  for  said  purpose. 

6. — Insufficient  Pens — ^Damage  to  Cattle — Termination  of  Liability. 

A  carrier  is  liable  for  damage  to  cattle  resulting  from  a  crowded  condi- 
tion of  its  unloading  pens,  and  this  liability  continues  until  the  cattle  are 
delivered  or  tendered  to  a  connecting  carrier. 

7. — ^BuBh  of  Business  no  Defense. 

A  rush  of  business  is  no  defense  for  failure  to  transport  freight  or  cattle 
with  reasonable  care,  diligence  and  dispatch.  Only  the  act  of  God  or  other 
vis  major  can  excuse  a  carrier  from  compliance  with  its  contract. 

Appeal  from  the  District  Court  of  Mitchell  County.  Tried  below  be- 
fore Hon.  James  L.  Shepherd. 

J.  M.  Wagstaff,  for  appellants. — It  was  purely  a  question  of  fact  for 
the  jury  to  determine  what  caused  the  damages  to  the  cattle  and  it  was 
improper  for  the  court  to  permit  the  witnesses  to  testify  that  improper 
transportation  was  the  cause  of  the  bad  condition  of  the  cattle  on  their 
arrival  at  Henryetta,  I.  T.     Trinity  &  Sabine  Ey.  v.  Lane,  79  Texas, 
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646;  Haynie  v.  Baylor,  18  Texas,  509;  Gulf,  C.  &  S.  F.  Ry.  v.  White, 
32  S.  W.  Rep.,  322. 

The  conversation  in  reference  to  billing  the  cattle,  between  the  de- 
fendant's agent  and  the  plaintiff,  being  immaterial  and  calculated  to 
prejudice  the  jury  against  the  defendant  it  was  error  for  the  court  to 
permit  the  conversation  to  be  offered  in  evidence.  St.  Louis,  I.  M.  &  S. 
Ry.  V.  Carlisle,  78  S.  W.  Rep.,  653. 

The  appellants  having  only  contracted  to  deliver  the  stock  to  the 
appellee  at  Fort  Worth,  Texas,  its  liability  ceased  when  the  cattle  were 
delivered  to  him  at  Union  Stock  Yards,  Fort  Worth. 

Ed.  J.  Hamner,  for  appellee.— That  part  of  article  2286  (2231)  of 
the  Revised  Statutes  regulating  the  transmission  of  depositions  by  mail 
is  directory,  and  a  substantial  compliance  with  its  directions  is  sufficient, 
there  being  nothing  to  raise  a  presumption  of  fraud.  Garner  v.  Cleve- 
land, 35  Texas,  77. 

In  Anderson  v.  Rogge,  28  S.  W.  Rep.,  106,  citing  C.  T.  &  N.  W. 
Ry.  V.  Hancock,  2  U.  C.,  301,  it  was  held  that  the  receipt  of  the  post- 
master need  not  state  the  name  of  the  postoffice. 

In  Railway  v.  Hancock,  supra,  it  was  held  that  the  endorsement  of 
"P.  M.''  was  sufficient. 

In  Ballard  v.  Perry,  28  Texas,  348,  it  was  held  that  the  endorsement 
need  not  be  dated. 

In  Greenwood  v.  Woodward,  18  Texas,  2,  it  was  held  that  if  the  en- 
dorsement was  made  by  a  clerk  instead  of  the  postmaster,  or  a  deputy 
postmaster,  it  was  sufficient. 

The  statutes  of  States  providing  for  the  taking  of  depositions  are 
remedial  and  should  be  liberally  construed.  Moran  v.  Green,  21  N. 
J.  Law,  562. 

In  McKenzie  v.  Barnes,  12  Rich.  Law  (S.  C),  205,  where  there  was 
no  suspicion  of  unfairness  it  was  held  a  sufficient  compliance  with  the 
statute  requiring  commissioners  taking  testimony  to  write  their  names 
across  the  seals  of  the  envelopes,  for  the  commissioners  to  write  their 
names  across  the  face  of  the  envelope,  the  seals  being  on  the  other  side. 

In  Burleson  v.  Burleson,  28  Texas,  411,  the  name  of  the  notary  was 
written  partly  on  the  upper  leaf  and  partly  on  the  body  of  the  envelope, 
and  there  was  a  space  between  the  letters  forming  the  name,  it  appear- 
ing that  the  name  was  written  across  the  seal  before  the  envelope  was 
sealed,  and  this  was  held  sufficient. 

Where  witnesses  have  qualified  as  experts  in  the  handling  of  cattle, 
and  have  stated  from  their  experience  that  they  could  tell  whether  or 
not  the  condition  of  the  cattle  at  a  given  time  was  brought  about  by 
improper  transportation  of  the  cattle  or  occurring  from  other  causes, 
they  should  be  permitted  to  give  their  opinion  as  to  the  cause  of  the  bad 
condition  of  the  cattle.  San  Antonio  &  A.  P.  R.  R.  v.  Barnett,  66  S. 
W.  Rep.,  477;  17  Cyc,  pp.  99,  100,  1187;  Ft.  Worth  &  D.  C.  R.  R. 
V.  Wilson,  24  S.  W.  Rep.,  688,  and  authorities  there  cited;  1  Greenleaf 
on  Evidence,  sec.  441 ;  Gulf,  C.  &  S.  F.  v.  Wright,  21  S.  W.  Rep.,  81 : 
Galveston,  H.  &  S.  A.  R.  R.  v.  Wesch,  85  Texas,  600;  Chicago,  R.  I. 
&  T.  R.  R.  V.  Holsell,  9  Texas  Ct.  Rep.,  942;  Gulf,  C.  &  S.  F.  R.  K. 
V.  Leatherwood,  69  S.  W.  Rep.,  122. 
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It  is  not  necessary  for  a  witness  to  see  the  cattle  at  the  time  of 
shipment  in  order  to  testify  as  to  their  market  value  at  their  point  of 
destination.  San  Antonio  &  A.  P.  R.  R.  v.  Barnett,  66  S.  W.,  477; 
Smith  V.  Indianapolis  &  St.  L.  R.  R.,  80  Ind.,  233,  and  authorities 
therein  cited;  International  &  G.  N.  R.  R.  v.  Dimmit  Co.,  23  S.  W. 
Rep.,  755;  St.  Louis  S.  W.  R.  R.  v.  Barnes,  72  S.  W.  Rep.,  1041. 

J.  L.  Pennington  being  the  general  live  stock  agent  of  appellants,  and 
having  agreed  with  appellee  to  ship  his  cattle  out  at. a  given  time,  and 
having  been  in  the  habit  of  making  such  contracts  with  appellees  and 
others  theretofore,  which  had  been  carried  out  by  appellants,  it  was  not 
necessary  for  appellee  to  prove  his  authority  to  make  the  contract  in 
question,  same  having  been  specially  pleaded  and  no  denial  of  the  au- 
thority to  make  the  contract  having  been  made  in  appellant's  answer. 
International  &  G.  N.  R.  R.  v.  True,  57  S.  W.  Rep.,  977;  Missouri, 
K.  &  T.  Ry.  V.  Kyser,  87  S.  W.  Rep.,  389. 

Where  a  railroad  accepts  live  stock  for  shipment  it  can  not  excuse 
itself  from  liability  for  injuries  resulting  from  delay  in  transportation, 
upon  the  ground  that  there  was  an  unusual  rush  of  business  on  its 
road.  The  volume  of  business  offered  to  or  accepted  by  a  common  car- 
rier can  not  avail  to  relieve  it  from  the  performance  of  a  contract  already 
entered  into.  International  &  G.  N.  R.  R.  v.  Anderson,  21  S.  W. 
Rep.,  692;  Gulf,  C.  &  S.  P.  R.  R.  v.  McAulay,  26  S.  W.  Rep.,  476; 
International  &  G.  N.  R.  R.  v.  Lewis,  23  S.  W.  Rep.,  324;  Gulf,  C.  &  S. 
P.  R.  R.  V.  Hume,  24  S.  W.  Rep.,  915;  Gulf,  C.  &  S.  P.  R.  R.  v.  McCor- 
quodale,  71  Texas,  41;  Texas  &  Pac.  R.  R.  v.  Nicholson,  61  Texas,  495; 
Cross  V.  McPaden,  20  S.  W.  Rep.,  847. 

There  was  no  error  in  admitting  proof  that  at  the  inception  of  the 
shipment  appellees  demanded  a  through  billing.  Inman  v.  St.  Louis  S. 
W.  R.  R.,  37  S.  W.  Rep.,  37;  San  Antonio  &  A.  P.  R.  R.  v.  Stribling, 
12  Texas  Ct.  Rep.,  201. 

Though  by  common  consent  of  railroad  companies,  where  cattle  are 
to  be  changed  from  one  road  to  another,  it  is  customary  to  deliver  same 
to  a  stock  yards  company,  yet  a  delivery  by  the  initiid  carrier  to  such 
stock  yards  company  is  not  a  delivery  to  a  connecting  line  so  as  to 
relieve  the  initial  carrier  of  its  duty  to  take  care  of  the  stock  until  actu- 
ally delivered  to  the  connecting  carrier.  Texas  &  Pac.  R.  R.  v.  Schar- 
bauer,  52  S.  W.  Rep.,  590;  Texas  &  N.  0.  R.  R.  v.  Gulf  &  I.  R.  R.,  54 
S.  W.  Rep.,  1031;  Same  case,  56  S.  W.  Rep.,  328;  Gulf,  C.  &  S.  P. 
R.  R.  V.  Eddins,  26  S.  W.  Rep.,  161 ;  Louisville  &  N.  R.  R.  v.  Parmers' 
&  D.  Co.,  52  S.  W.  Rep.,  972. 

If  a  carrier  deviates  from  the  route  contemplated  by  the  contract,  it 
becomes  an  insurer  of  the  cattle,  and  can  not  avail  itself  of  any  ex- 
emption made  in  its  behalf  in  the  contract.  Galveston,  H.  &  H.  R.  B, 
V.  Allison,  59  Texas,  198;  Texas  &  Pac.  R.  R.  v.  Boggs,  40  S.  W.  Rep., 
20;  Missouri,  K.  &  T.  R.  R.  v.  Liebold,  55  S.  W.  Rep.,  369;  Gulf,  C.  & 
S.  P.  R.  R.  V.  Irvine,  7  Texas  Ct.  Rep.,  374;  Express  Co.  v.  Kountz,  75 
U.  S.,  342 ;  Railroad  v.  Thompson,  4  Texas  Ct.  Rep.,  323 ;  Patman  v. 
Railroad,  2  Disney  (Ohio),  248;  Constable  v.  National  Steamship  Co., 
154  TJ.  S.,  51;  St.  Louis,  I.  M.  &  S.  R.  R.  v.  Bland,  34  S.  W.  Rep.,  675; 
6  Cyc,  p.  396,  sec.  E,  note  88;  6  Cyc,  p.  384,  note  60;  6  Cyc,  p.  383, 
notes  47-48. 
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SPEER,  Associate  Justice. — Appellee  as  plaintiff  below  sued  the 
appellants  Texas  &  Pacific  Railway  Company,  St  Louis  &  San  Francisco 
and  Texas  Railway  Company,  and  the  St.  Louis  &  San  Francisco  Rail- 
way Company,  to  recover  damages  for  delay  in  the  transportation  and 
rough  handling  of  a  train  of  cattle  from  latan,  Texas,  to  Henryetta, 
Indian  Territory.  The  defendants  answered  by  general  denial  and 
specially  pleaded  that  the  contracts  were  in  writing  and  that  eaeh  had 
limited  its  liability  to  its  own  line  of  road,  and  that  the  cattle  were  poor 
and  weak  and  not  fit  for  shipment,  and  that  the  damages,  if  any,  to  the 
cattle  grew  out  of  their  weak  and  bad  condition  rather  than  any  negli- 
gence upon  the  part  of  defendants.  A  trial  resulted  in  a  verdict  and 
judgment  against  each  of  the  defendants,  from  which  they  have  appealed. 

The  envelope  containing  the  depositions  of  the  witnesses  Smith  and 
Warner  bore  the  following  endorsement :  "Received  this  package  on  the 
4th  day  of  November,  1904,  from  the  hands  of  E.  T.  McDowell,  the 
oflBcer  before  whom  they  were  taken,  and  forwarded  the  same  on  the 
4th  day  of  November,  1904,  by  due  course  of  mail  as  directed.  R.  H. 
Jenness,  P.  M.,  per  Shick,  postmaster  at  Okmulgee,  Indian  Territory." 
A  motion  was  duly  made  to  quash  the  depositions  upon  the  ground  that 
the  postmaster's  receipt  was  not  in  compliance  with  article  2286  of  the 
Revised  Statutes,  and  for  the  further  reason  that  the  officer  before  whom 
the  answers  were  made  had  not  written  his  name  across  the  seal  as  re- 
quired by  article  2284  of  the  statutes.  The  only  proposition  submitted 
under  the  assignment  calling  in  review  the  action  of  the  court  in  re- 
fusing to  quash  the  depositions,  presents  the  sole  question  of  the  failure 
of  the  notary  to  write  his  name  across  the  seal  of  the  envelope,  and  we 
would  be  authorized  to  consider  no  other  question.  But  we  do  not  think 
either  objection  is  well  taken ;  the  receipt  quoted  purports  upon  its  face 
to  be  the  "postmaster^s"  receipt  within  the  meaning  of  the  statute.  The 
notary's  name  endorsed  upon  the  envelope,  while  it  does  not  extend 
literally  across  the  edge  of  the  lap  or  cover  forming  the  seal,  yet  does 
extend  across  and  over  that  portion  of  the  cover  which*  contains  the 
mucilage  forming  the  seal  and  is  therefore,  we  think,  literally  "across 
the  seal''  as  required  by  statute. 

Upon  the  trial  a  number  of  witnesses  were  asked  "if  from  their  ex- 
perience in  handling  cattle  they  could  tell  whether  or  not  the  condition 
of  the  cattle  at  the  time  they  arrived  at  Henryetta,  Indian  Territory, 
was  brought  about  by  improper  transportation  ani  handling  the  cars 
or  from  other  causes,'^  and  having  answered  the  question  in  the  affirma- 
tive were  then  asked  "what  was  the  cause  of  the  bad  condition  of  the 
cattle  on  arrival  at  Henryetta,"  to  which  they  answered  that  "it  was  due 
to  improper  transportation  and  handling  on  the  cars  and  from  being 
detained  too  long  on  the  cars  and  being  jerked  and  switched  about 
improperly."  Appellants  duly  objected  to  this  testimony  for  the  reasons 
that  it  was  not  a  proper  question  for  expert  testimony,  and  that  the 
question  and  answer  called  for  a  conclusion  of  the  witness,  and  that  the 
facts  sought  to  be  proved  by  the  question  and  answer  were  exclusively 
for  the  jury.  The  objections  were  overruled  and  the  answers  of  the 
witnesses  admitted.  In  this  ruling  there  was  error;  the  objections  were 
well  taken  and  should  have  been  sustained.  It  is  proper  in  such  case 
to  permit  the  witness  to  testify  as  to  the  appearance  and.  condition  of  the 
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cattle  and,  if  qualified,  to  further  express  his  opinion  as  to  whether  or 
not  rough  handling,  delays  and  the  like  are  calculated  to  produce  such 
effects ;  but  to  allow  a  witness  to  testify  that  the  appearance  of  the  cattle 
indicates  improper  transportation  and  handling  on  the  cars  is  tanta- 
mount to  allowing  him  to  testify  that  the  carrier  was  negligent — the 
question  of  negligence  being  always  one  for  the  jury.  We  believe  no 
case  can  be  cited  where  it  is  held  that  a  witness  may  testify  that  an  act 
does  or  does  not  constitute  negligence. 

There  was  no  error  in  admitting  the  testimony  of  witnesses  Warner 
and  Smith  as  to  the  market  value  of  the  cattle  at  their  destination  if 
they  had  been  shipped  with  reasonable  dispatch  and  care,  even  though 
they  had  not  seen  the  cattle  prior  to  shipment.  This  circumstance 
might  properly  affect  the  weight  of  the  testimony,  but  hardly  its  ad- 
missibility. 

The  testimony  of  the  witness  Thompson  complained  of  in  the  Texae 
&  Pacific  Railway  Company's  fifth  and  sixth  assignments,  if  erroneously 
admitted,  would  not  work  a  reversal  of  the  caac,  oince  the  same  testi- 
mony was  admitted  from  another  source  without  objection.  But  in  view 
of  another  trial  we  suggest  that  it  was  improper  to  permit  the  witness 
to  testify  that  when  the  cattle  were  delivered  to  the  Texas  &  Pacific  at 
latan  he  requested  and  demanded  of  the  agent  that  he  bill  the  cattle 
through  to  their  destination  in  the  Indian  Territory  and  that  the  agent 
refused  to  do  so  stating  that  he  could  only  bill  the  cattle  to  Fort  Worth, 
Texas.  Clearly  the  appellee  had  no  right  to  insist  that  the  cattle  be 
billed  through  to  the  Indian  Territory,  and  the  retusal  of  the  Texas 
&  Pacific  to  do  so  is  not  a  proper  subject  for  consideration  by  the  jury. 
Such  testimony  could  only  have  an  evil  effect  as  indicating  an  unwilling- 
ness upon  the  part  of  the  company  to  accommodate  the  shipper. 

We  think  it  is  also  improper  to  permit  the  witness  to  testify  that  at 
the  time  he  delivered  the  cattle  at  latan  he  demanded  of  the  agent  that 
they  be  unloaded  in  the  Texas  &  Pacific  stock  pens  at  Port  Worth  rather 
than  at  the  TTnion  Stock  Yards,  since  all  the  evidence  indicates  that  the 
cattle  were  destined  to  a  point  beyond  Fort  Worth  and  were  to  he 
delivered  by  the  Texas  &  Pacific  to  its  connecting  carrier  the  St.  Louis, 
San  Francisco  &  Texas  Railway  Company,  and  the  only  place  at  which 
this  delivery  could  be  made  was  the  Union  Stock  Yards  where  the  cattle 
were  actually  unloaded.  Of  course  if  the  shipment  had  been  purely  a 
local  shipment  to  Fort  Worth,  the  shipper  might  have  the  right  to 
demand  that  the  delivery  be  made  in  the  yards  of  tne  Texas  &  Pacific 
Company.  But  he  would  have  no  right  to  insist  upon  such  delivery  and 
at  the  same  time  further  insist  that  the  Texas  &  Pacific  Company  also 
deliver  the  cattle  to  its  connecting  carrier  when  it  could  not  do  so  from 
its  own  stock  yards. 

The  Union  Stock  Yards  at  Fort  Worth  being,  according  to  the  eyi- 
dence,  the  pens  used  jointly  by  the  appellants,  it  follows  that  they  were 
the  pens  of  the  Texas  &  Pacific  for  delivery  of  cattle  in  such  shipments 
as  tjfiis,  and  it  was  therefore  not  error  to  permit  evidence  to  the  effect 
that  when  the  cattle  were  placed  there,  the  pens  were  crowded  to  sudi. 
an  extent  that  the  cattle  were  unable  to  eat  or  drink  and  were  thereby 
seriously  injured.    The  Texas  &  Pacific  Company  would  be  liable  for  the 
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damages  up  to  the  time  the  cattle  were  delivered  or  tendered  to  the 
proper  connection,  at  which  time  the  tatter's  liability  would  attach. 

The  fourth  section  of  the  courts  charge  which  is  as  follows,  is  also 
erroneous:  "If  you  believe  from  the  evidence  in  this  case  that  before 
the  arrival  of  the  cattle  in  question  at  Port  Worth  station,  the  consignee 
requested  that  said  cattle  be  delivered  to  him  there  in  the  Texas  & 
Pacific  pens  at  that  place,  but  the  said  Texas  &  Pacific  Railway  Company 
refused  so  to  do  and  carried  them  five  miles  distance  from  the  place  to 
which  they  were  destined  and  placed  them  in  the  Union  Stock  Yards 
pens  at  North  Port  Worth,  Texas,  such  placing  in  said  last  named  pens 
would  not  be  a  delivery  according  to  said  contract,  and  said  Texas  ft 
Pacific  Bailway  Company  would  be  liable  for  whatever  damages  might 
have  resulted  to  said  cattle  (if  anything)  from  the  time  of  such 
deviation  from  the  destination  named  in  the  contract,  and  which  may 
have  resulted  (if  anything)  by  placing  them  in  the  Union  Stock  Yards 
pens  aforesaid,  and  until  the  acceptance  of  said  cattle  by  the  next  con- 
necting carrier,  the  Bed  River,  Texas  ft  Southern  Bailway  Company.** 
As  already  stated,  the  Texas  ft  Pacific  Company  could  not  comply  with 
its  obligation  to  deliver  to  its  connecting  carrier  except  by  a  delivery 
at  the  Union  Stock  Yards,  and  it  is  highly  improper  lor  the  court  to 
instruct  the  jury  that  this  delivery  would  constitute  a  violation  of  its 
contract.  The  Texas  ft  Pacific  Company  would  not  be  liable  for  all  the 
damages  that  might  have  resulted  to  said  cattle  by  their  delivery  in  the 
Union  Stock  Yards  and  prior  to  their  acceptance  by  the  connecting 
carrier,  as  the  jury  were  told  by  the  court,  but  at  most  could  only  be 
held  liable  for  such  damages  as  were  occasioned  by  its  negligence  in  un- 
loading them  in  the  crowded  or  otherwise  improper  pens,  or  delaying  un- 
necessarily to  tender  them  to  the  connecting  carrier,  and  only  then  of 
course  where  there  is  proper  predicate  in  the  pleading.  We  hardly  think, 
as  suggested  by  counsel  for  the  Texas  ft  Pacific,  that  the  duty  devolved 
upon  the  appellee  to  avoid  the  consequences  growing  out  of  improper 
conditions  at  the  pens  after  the  delivery  of  the  cattle  there.  This  was 
the  place  selected  by  the  company  to  make  the  delivery  and  it  is  under 
the  obligation  of  exercising  ordinary  care  to  maintain  it  in  a  suitable 
condition  for  such  purposes. 

This  disposes  of  all  the  issues  raised  by  the  assignments  of  the  Texas 
ft  Pacific  Bailway  Company  and  most  of  those  raised  by  the  other  ap- 
pellants. Witlurespect  to  the  sixth  assignment  of  error  of  the  St.  Louis 
ft  San  Prancisco  Bailway  with  reference  to  the  testimony  of  Thomp- 
son detailing  a  conversation  with  J.  L.  Pennington,  the  companies'  live 
stock  agent,  we  find  no  error.  There  is  ample  testimony  in  the  record 
to  show  that  it  was  at  least  within  the  scope  of  the  authority  of  Pen- 
nington to  transact  the  business  with  appellee  in  which  he  was  engaged 
when  he  made  the  statements  reproduced  by  the  witness  in  the  trial 
of  this  case.  Pecos  V.  R.  B.  Co.  v.  Latham,  13  Texas  Ct.  Bep.,  662 ; 
Missouri,  K.  ft  T.  By.  Co.  v.  Kyser,  87  S.  W.  Bep.,  389;  International 
ft  G.  N.  B.  B.  Co.  V.  True,  57  S.  W.  Bep.,  977.) 

The  court's  charge  given  at  the  instance  of  appellee  that  "A  rush  of 
business  is  no  defense  for  failure  to  transport  freight  or  cattle  with 
reasonable  care,  diligence  and  dispatch,'*  is  the  law  as  we  understand  it 
Vol.  XL.  Civil— 39. 
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(Gulf,  C.  &  S.  F.  Ry.  Co.  v.  McCorquodale,  71  Texas,  41;  Cross  v. 
McFaden,  20  S.  W.  Rep.,  846;  International  &  G.  N.  R.  R.  Co.  v.  An- 
derson, 21  S.  W.  Rep.,  691 ;  International  &  G.  N.  R.  R.  Co.  v.  Lewis, 
23  S.  W.  Rep.,  323;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hume,  24  S.  W.  Rep., 
915.)  Nothing  but  the  act  of  God  or  other  vis  major  could  excuse  the 
carrier  from  a  compliance  with  the  terms  of  a  contract  entered  into. 
The  rule  announced  in  Texas  and  Pacific  Railway  Company  v.  Nelson, 
86  S.  W.  Rep.,  616,  a  case  of  negligent  failure  to  furnish  cars,  has  no 
application  to  this  case. 

The  errors  discussed  affecting,  as  they  do,  all  of  the  appellants,  the  " 
judgment  of  the  District  Court  is  reversed  and  the  cause  remanded  for 
another  trial. 

Reversed  and  remanded. 


Sanger  Bbos.  v.  Wise  County  Coal  Company. 

Decided  November  18,  1905. 

Oamishment — Betnm  Term — Jurisdiction. 

A  writ  of  garnishment  was  sued  out  pending  a  term  of  court  and  was  made 
returnable  to  the  first  day  of  the  next  term;  the  garnishee  was  served  and 
answered  immediately,  and  the  plaintiff  filed  a  controverting  affidavit.  The 
case  was  thereafter,  and  during  the  same  term,  called  for  trial  over  the  objec- 
tion of  the  plaintiff.  Held,  error.  The  court  had  no  power  to  try  the  case 
prior  to  the  term  to  which  the  process  was  returnable. 

Appeal  from  the  District  Court  of  Wise  County.  Tried  below  before 
Hon.  A.  H.  Carrigan. 

J.  M.  Basham,  for  appellants. — This  cause  was  not  an  appearance  to 
the  November  term  of  said  court,  and  was  not  a  cause  pending  for  trial 
at  the  said  November  term,  but  was  an  appearance  to  the  May  term 
of  said  court  and  was  pending  for  trial  at  said  May  term,  1905.  Bev. 
Stats.,  art.  1447;  Jones  v.  Walker,  44  Texas,  203. 

Frank  J.  Ford,  for  appellees. — Appellants  having  filed  their  contro- 
verting affidavit  and  their  motion  for  continuance  and  demanded  a  jury 
submitted  themselves  to  the  jurisdiction  of  the  court. 

STEPHENS,  Associate  Justice. — Appellants  caused  a  writ  of  gar- 
nishment to  be  issued  against  appellee  during  a  term  of  the  District 
Court  of  Wise  County,  returnable  to  the  next  succeeding  term,  as  pro- 
vided by  statute.  This  writ  was  promptly  served  on  appellee,  which  was 
a  private  corporation  in  which  the  wife  of  C.  D.  Cates  owned  shares  of 
stock,  the  purpose  of  the  garnishment  being  to  sequester  the  dividend 
due  or  to  become  due  on  these  shares  of  stock  and  to  appropriate  the 
same  to  the  payment  of  a  judgment  in  favor  of  the  appellants  against 
C.  D.  Cates.  Appellee  promptly  filed  its  answer,  denying  liability,  where- 
upon the  district  judge  certified  his  disqualification  to  the  Governor 
and  the  judge  of  an  adjoining  district  was  commissioned  to  try  the 
case.  It  seems  that  he  had  also  been  commissioned  to  try  another  case 
in  the  same  court,  and  that  just  after  it  had  been  disposed  of  this  case 
was  called  for  trial,  whereupon  the  attorney  who  had  caused  the  writ 
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to  be  sued  out  and  who  happened  to  be  in  the  courthouse  attending  as 
a  spectator  the  trial  just  concluded,  called  the  court's  attention  to  the 
fact  that  the  garnishment  suit  was  not  triable  at  that  terra  of  court, 
but  only  at  the  succeeding  tenn,  to  which  the  writ  of  garnishment  was 
returnable,  and  objected  to  a  trial  at  that  time;  but  the  court  took  a 
diiferent  view  of  the  law,  holding  that  as  all  parties  were  present  in  the 
court  the  trial  should  proceed.  In  this  we  think  there  was  error,  since 
we  know  of  no  authority  for  such  a  proceeding.  The  court  was  not  war- 
ranted in^the  assumption  that  all  parties  were  before  the  court  merely 
because  the  attorney  had  caused  the  writ  to  be  sued  out  in  behalf  of 
appellants  chanced  to  be  present  in  the  courtroom  as  a  spectator.  In- 
deed, if  the  appellants  themselves  had  been  there  in  person,  they  could 
not  have  been  required  to  then  try  a  suit  which  they  had  brought  to  a 
subsequent  term  of  the  court.  It  seems  to  have  been  the  purpose  of  the 
garnishee  and  other  parties  interested  in  preventing  the  collection  of 
appellants'  debt  to  have  a  trial  before  the  time  had  come  to  declare  the 
dividend.  But  whatever  may  have  been  their  purpose  the  court  had  no 
power  to  take  up  the  case  and  try  it  at  a  term  prior  to  the  one  to  which 
the  process  was  returnable,  over  the  objections  of  the  party  bringing 
the  suit. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 

Reversed  and  remanded. 


L.  C.  Clark  et  al.  v.  L.  L.  Hardison,  County  Attorney. 

Decided  November  18,  1905. 

1. — ^Elections — Ballots — Signature  of  Jndge. 

Section  72  of  the  Terrell  Election  Law  (Acts  1903,  p.  147),  providing  that 
the  election  officers  shall  count  no  ballots  that  do  not  bear  the  signature  of  the 
presiding  judge  of  the  election,  or  if  on  examination  such  signature  is  found 
to  be  a  forgery,  is  mandatory,  and  ballots  not  so  indorsed  by  the  judge  are 
nullities. 

S.—4aine— Indorsement  After  BaUot  Delivered. 

The  fact  that  the  presiding  judge  indorses  a  ballot  after  he  has  handed  it 
to  the  voter  and  the  latter  has  returned  it  to  the  judge,  does  not  invalidate 
the  ballot  and  is  not  ground  for  contesting  the  election. 

3. — Same — Directory  Provliions. 

A  failure  to  observe  the  directory  provisions  of  the  election  law  will  not, 
in  the  absence  of  fraud,  nullify  an  election  which  shows  a  fair  and  honest  ex- 
pression of  the  elector's  will. 

Appeal  from  the  District  Court  of  Lamar.  Tried  below  before  Hon. 
T.  D.  Montrose. 

Moore,  Park  &  Birmingham  and  Burdett  &  Connor,  for  appellants. — 
No  ballot  should  have  been  counted  on  the  blank  side  of  which  the  pre- 
siding judge  of  election  had  not  written  his  signature  previous  to  de- 
livering it  to  the  voter;  and  no  ballot  should  have  been  counted,  on  the 
blank  side  of  which  said  presiding  judge  wrote  his  signature  after  he 
received  it  from  the  voter  to  be  deposited  in  the  ballot  box.  Acts  1903, 
pp.  133-158,  and  especially  sees.  54,  58,  63,  64,  65,  68,  72;  State  V, 
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Connor,  86  Texas,  133 ;  McKay  v.  Minner,  55  S.  W.  Rep.,  866 ;  Rhodes 
V.  Driver,  64  S.  W.  Rep.,  272 ;  State  v.  Russell,  34  Neb.,  116,  33  Am. 
St.  Rep.,  165,  51  N.  W.  Rep.,  465;  Maulk  v.  Brown,  59  Neb.,  382, 
81  N.  W.  Rep.,  313;  Orr  v.  Bailey,  59  Neb.,  128,  80  N.  W.  Rep.,  495; 
Lorin  v.  Seitz,  8  N.  D.,  404,  79  N.  W.  Rep.,  869 ;  Miller  v.  Schallern, 
8  N.  D.,  395,  79  N.  W.  Rep.,  865;  Slaymaker  v.  Phillips,  5  Wyo.,  453, 
40  Pac.  Rep.,  971;  42  Pac.  Rep.,  1049;  Perkins  v.  Bertrand,  192  111., 
58,  61  N.  E.  Rep.,  405;  Caldwell  v.  McElvain,  184  111.,  552,  56  N.  E. 
Rep.,  1012;  Kelly  v.  Adams,  183  111.,  193,  55  N.  E.  Rep.,  837;  Kelso  v. 
Wright,  110  Iowa,  560,  81  N.  W.  Rep.,  560;  Coulehan  v.  White,  96 
Md.,  703,  53  Atl.  Rep.,  786. 

Sturgeon  £  Moore,  Wm.  Hodges  and  T.  W.  Carlock,  for  appellee. — 
The  writing  of  the  presiding  judge's  signature  upon  the  back  of  the 
ballots  after  the  ballots  had  been  delivered  by  the  voters  to  the  receiving 
judge  of  the  election  to  be  placed  in  the  ballot  box,  is  not  of  itself  suffi- 
cient to  vitiate  the  election  nor  to  render  such  ballots  invalid.  King  v. 
State,  70  S.  W.  Rep.,  1019 ;  Fowler  v.  State,  68  Texas,  35,  3  S.  W.  Rep., 
255;  Ex  Parte  Towles,  48  Texas,  413;  Truehart  v.  Addicks,  2  Texas, 
217;  Snead  v.  State,  40  Texas  Crim.  Rep.,  263;  Owen  v.  State,  64  Texas, 
509;  State  v.  Phillips,  63  Texas,  393;  Hanscom  v.  Lockhart,  31  S.  W. 
Rep.,  548;  Roper  v.  Scurlock,  69  S.  W.  Rep.,  456;  Anderson  v.  Likens 
(Ky.),  47  S.  W.  Rep.,  869;  Bates  v.  Crumbaugh,  71  S.  W.  Rep.,  75; 
Bailey  v.  Hurst,  68  S.  W.  Rep.,  86^;  State  v.  Gay,  59  Minn.,  6,  60  N. 
W.  Rep.,  676;  Mover  v.  Van  de  Vanter,  12  Wash,  377,  41  Pac.  Rep. 
60;  Bowers  v.  Smith,  20  S.  W.  Rep.,  101;  Kellogg  v.  Hickman,  12  Colo., 
256;  Atkinson  v.  Lorbeer,  111  Cal.,  419;  Am.  &  Eng.  Ency.  Law,  2d 
ed.,  pp.  670,  690,  766. 

RAINEY,  Chief  Justice. — This  action  was  instituted  by  appellants 
to  contest  an  election  held  in  Lamar  County  on  August  27,  1904,  to 
determine  whether  or  not  the  sale  of  intoxicating  liquors  should  be  pro- 
hibited in  said  county.  Among  the  grounds  of  contest  it  was  alleged 
that,  ^'Contestants  aver  that  none  of  the  ballots  counted  by  said  judges 
and  clerks  of  election  have  the  signature  of  the  presiding  judge  of  said 
election  endorsed  on  the  blank  side  thereof,  and  that  none  of  said  ballots 
should  have  been  counted.  Contestants  further  aver,  that  if  it  should 
appear  from  an  inspection  of  the  ballots  contained  in  the  boxes  used  at 
said  election,  that  the  ballots  do  bear  the  signature  of  the  presiding  judge 
of  said  election,  then  they  say  that  the  signature  of  said  presiding  judge 
was  written  on  said  ballots  after  said  ballots  had  been  delivered  by  the 
voters  to  the  receiving  judge  to  be  placed  in  the  ballot  box.*' 

Special  exceptions  were  sustained  to  these  allegations,  which  ruling 
was  properly  excepted  to.  A  trial  was  had  resulting  in  a  judgment 
against  contestants. 

There  is  no  statement  of  facts  or  conclusions  of  fact  and  law  of  the 
court  in  the  record,  and  the  only  assignments  presented  relate  to  the 
action  of  the  court  in  sustaining  exceptions  to  the  allegations  above  men- 
tioned. While  the  assignments  so  relate,  the  appellants  concede  in  their 
brief  that  the  court  ruled  "in  passing  on  the  exceptions,  that  if,  at  the 
time  of  trial,  any  ballot  should  be  found  in  the  ballot  boxes  which  did 
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not  bear  the  name  of  the  presiding  judge  endorsed  on  the  blank  side 
of  it,  then  such  ballot  should  not  be  counted;  and  for  that  reason  he 
^overruled  all  of  the  exceptions  that  called  in  question  the  legal  suffi- 
ciency of  the  positive  allegation  that  all  the  ballots  in  the  boxes  com- 
plained of  did  not  so  contain  the  name  of  the  presiding  judge/'  And 
in  the  oral  argument  before  this  court  counsel,  as  we  understand,  based 
his  proposition  on  this  version  of  the  court's  ruling.  We  will  so  treat 
the  case  on  this  version  of  the  ruling,  and  presume  that  on  the  trial 
of  the  cause  the  court  permitted  no  ballot  that  did  not  bear  the  signa- 
ture of  the  presiding  judge  to  be  counted. 

Article  72  of  the  Terrell  Election  Law  (Acts  Legislature,  1903,  p. 
147)  provides  that  the  election  officers  ''shall  count  no  ballots  that  ao 
not  bear  his  (presiding  judge's)  signature,  or  if,  on  examination  by 
the  judges,  such  signature  is  found  to  be  a  forgery."  This  provision 
is  mandatory,  and  under  the  decision  in  State  v.  Connor,  86  Texas,  133, 
we  hold  that  the  election  officers  whose  duty  it  is  to  count  votes  should 
not  count  ballots  not  so  endorsed  by  the  presiding  judge,  as  such  bal- 
lots would  be  nullities.  The  Legislature  had  the  authority  to  enact  such 
provision,  and,  being  mandatory,  it  should  be  observed.  (Connor  Case, 
supra.)  But  is  said  provision  mandatory  as  to  ballots  not  endorsed  by 
the  judge  before  handing  them  to  the  voter,  as  provided  in  section  61 
of  said  Act,  but  endorsed  after  being  returned  by  the  voter  and  placed 
in  the  ballot  box  by  such  judge  ?  We  think  not.  The  counting  officers 
are  not  given  authority  to  inquire  into  the  action  of  the  judge  in  en- 
dorsing the  ballots,  if  he  did  so  endorse  them,  further  than  to  see  if 
the  signature  is  a  forgery,  and  if  so  the  ballots  should  be  rejected. 

Election  laws  are  enacted  for  the  purpose  of  ascertaining  the  will  of 
the  electors,  and  the  failure  to  observe  the  directory  provision  of  the 
law  will  not  nullify  an  election  if  it  shows  a  fair  and  honest  expression 
of  the  electors'  will.  If,  however,  by  the  failure  to  observe  such  pro- 
vision there  is  no  fair  expression  of  the  voters'  will,  or  if  any  fraud  is 
shown  to  exist  in  conducting  the  election,  then  the  failure  of  such  ob- 
servance becomes  material.  There  is  no  charge  of  fraud,  or  that  the 
result  of  the  election  in  this  case  does  not  reflect  the  honest  sentiment 
and  convictions  of  those  voting  at  said  election.  The  proposition  urged 
is  that  the  mere  fact  that  the  judge  endorsed  the  ballots  after  being 
handed  to  the  voter  and  returned  by  the  voter  to  the  judge  to  be  placed 
in  the  ballot  box,  is  sufficient  to  annul  such  votes.  There  is  no  allega- 
tion that  the  judge  endorsed  and  placed  in  the  ballot  box  ballots  other 
than  those  delivered  by  him  to  the  voter  and  returned  to  him  by  the 
voter,  and  which  said  voter  desired  to  cast.  So  the  allegation  that  bal- 
lots delivered  to  the  voter  were  endorsed  by  the  presiding  judge  after 
being  returned  to  him  by  the  voter  presents  no  ground  for  contest — 
such  procedure  being  an  irregularity,  in  the  absence  of  fraud,  that  will 
not  defeat  the  election. 

The  judgment  is  affirmed. 

Afftrmed. 
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J.  W.  Latikeb  and  Wife  v.  St.  Louis  Southwestern  Railway 
Company  of  Texas. 

Decided  November  18,  1905. 

1. — Carrier  of  Panengen — Notice  of  Departure  of  Trains. 

In  the  absence  of  a  request  for  the  information  it  is  not  actionable  negli- 
gence  in  a  railway  company  to  fail  to  inform  one  who  has  purchased  a  ticket 
over  its  road  of  the  time  of  the  departure  of  the  earliest  train  upon  which  he 
can  make  the  trip. 

8. — Same— Yettibnled  Can — Proximate  Cause. 

Where  a  passenger  was  injured  by  the  sudden  and  premature  start  of  a 
train,  throwing  her  from  the  steps  of  the  car  while  she  was  attempting  to 
alight  at  a  station,  negligence  of  the  carrier  in  failing  to  have  vestibuled  cars 
was  not  a  proximate  cause  of  the  injury,  since  the  entrance  to  vestibuled  cars 
must  necessarily  be  kept  open  at  stations. 

4. — Same— Passenger  Alighting — Sndden  Jerk. 

Evidence  considered  in  a  case  where  a  passenger  claimed  to  have  been 
injured,  while  alighting  from  a  train,  by  reason  of  a  sudden  jerk  of  the  train, 
and  held  to  present  a  conflict  of  evidence  as  to  the  carrier's  negligence  such 
as  did  not  warrant  the  court  in  instructing  a  verdict  for  the  defendant. 

4. — Court  and  Jury — ^Znstmeting  Verdict — Negligence. 

The  judse  is  authorized  to  take  the  case  from  the  jury  only  where  it  is 
susceptible  of  but  one  just  opinion,  and  where  the  facts  are  such  that  reasonable 
minds  may  differ  upon  the  question  as  to  whether  or  not  there  was  negligence, 
the  determination  of  the  matter  is  for  the  jury. 

Error  from  the  District  Court  of  Franklin.  Tried  below  before  Hon. 
P.  A.  Turner. 

R.  E.  Davenport  and  WilJcins  &  Vinson,  for  plaintiffs  in  error. — The 
evidence  showed  that  well  regulated  railroads  ordinarily  used  vestibuled 
coaches  in  its  trains;  that  defendant  negligently  failed  to  have  its  coaches 
on  the  train  on  which  plaintiff  was  riding  vestibuled,  and  that  if  the 
same  had  been  Testibuled  plaintiff  could  not  have  been  thrown  off  and 
injured  as  she  was,  neither  could  she  have  jumped  off.  International 
&  G.  N".  Ry.  Co.  V.  Welch,  86  Texas,  204;  International  &  G.  N.  Ry. 
Co.  v.  Halloren,  53  Texas,  63;  Greenlee  v.  Southern  Ry.  Co.,  41  Law 
Rep.  Ann.,  399 ;  Newton  v.  Central  Vt.  Rv.  Co.,  5  Am.  Neg.  Cases,  596 ; 
Missouri  Pac.  Ry.  Co.  v.  Bartlett,  16  S.  W.  Rep.,  638 ;  Texas  Midland 
Ry.  Co.  V.  Jumper,  60  S.  W.  Rep.,  797 ;  Thompson,  Carriers  of  Pass., 
215;  Hutchison,  Carriers,  427. 

E.  B.  Perkins  and  Olass,  Estes  &  King,  for  appellee. — 1.  It  was  not 
negligence  for  defendant  in  error  to  fail  to  have  the  platform  of  the 
passenger  coach  in  which  Mrs.  Latimer  was  riding,  vestibuled  or  en- 
closed. If  it  had  been  vestibuled,  the  evidence  shows  it  was  necessary 
that  the  door  should  have  been  open  at  the  time  Mrs.  I^atimer  was 
injured,  and  that  the  failure  to  vestibule  was  not  the  proximate  or 
direct  cause  of  her  injuries.  Chicago,  B.  &  Q.  Ry.  v.  Hazzard,  26  111., 
373;  Messimer  v.  Philadelphia  &  R.  R.  Co.,  1*7  Phila.  (Pa.),  172; 
Felton  V.  Chicago,  R.  I.  &  P.  Ry.,  27  Am.  &  Eng.  R.  R.  Cas.,  231. 
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2.  Where  the  evidence,  as  in  this  case,  is  of  such  a  conclusive  char- 
acter that  there  is  no  room  for  ordinary  minds  to  differ  as  to  the 
conclusion  to  be  drawn  from  it,  and  shows  that  the  defendant  is  not 
liable,  it  is  the  duty  of  the  trial  court  to  instruct  the  jury  to  return  a 
verdict  in  its  favor.  Missouri,  K.  ft  T.  Ry.  Co.  v.  Perry,  27  S.  W.  Rep., 
496;  St.  Louis  S.  W.  Ry.  Co.  v.  Martin,  63  S.  W.  Rep.,  1089;  Galveston, 
H.  ft  S.  A.  Ry.  Co.  v.  Mathes,  73  S.  W.  Rep.,  411 ;  Texas  ft  Pac.  Ry. 
Co.  V.  Woods,  28  S.  W.  Rep.,  416;  Texas  Mid.  Ry.  Co.  v.  Terry,  65  S. 
W.  Rep.,  697;  Denison  ft  S.  Ry.  Co.  v.  Carter,  70  S.  W.  Rep.,  322; 
Texas  &  Ft.  S.  Ry.  Co.  v.  Atchison,  64  S.  W.  Rep.,  1075 ;  Texas  &  Pac. 
Ry.  Co.  V.  Alexander,  30  S.  W.  Rep.,  1113;  Missouri,  K.  &  T.  Ry.  Co. 
V.  Highnote,  12  Texas  Ct.  Rep.,  843 ;  St.  Louis  S.  W.  Ry.  Co.  v.  Haynes, 
86  S.  W.  Rep.,  934. 

TALBOT,  Associate  Justice. — ^This  is  a  suit  to  recover  damages 
resulting  from  personal  injuries  received  by  Mrs.  (jharlstey  Latimer, 
wife  of  J.  W.  Latimer,  alleged  to  have  been  caused  by  the  negligence  of 
defendant  in  error's  servants  while  Mrs.  Latimer  was  a  passenger  on 
one  of  defendant  in  error's  passenger  trains. 

It  was  alleged  in  substance  that  Mrs.  Latimer  and  her  four  children 
were  journeying  from  the  State  of  Arkansas  to  Wolfe  City,  Texas;  that 
they  arrived  in  the  city  of  Texarkana  over  the  Iron  Mountain  and 
Southern  Railway  and  there  took  passage  over  defendant  in  error's  line 
of  railroad  for  Commerce,  Texas;  that  they  reached  Texarkana  about 
7  o'clock  in  the  morning,  and  the  first  passenger  train  leaving  there 
over  defendant  in  error's  road  for  Commerce  and  the  one  Mrs.  Latimer 
should  have  taken  left  about  9  o'clock  a.  m. ;  that  she  did  not  then 
know  the  time  of  the  departure  of  this  train,  and  that  defendant  in 
error's  agents  at  Texarkana  negligently  failed  to  notify  her  of  such 
time,  by  reason  of  which  she  missed  said  train  and  was  forced  to  remain 
in  Texarkana  about  twelve  hours  and  take  a  night  train;  that  during 
the  night  and  after  the  train  upon  which  Mrs.  Latimer  was  traveling 
left  Mt.  Pleasant  and  before  it  reached  Mt.  Vernon,  she  asked  the  con- 
ductor in  charge  of  said  train  to  assist  her  in  changing  cars  at  Com- 
merce and  to  see  her  and  her  children  safely  on  the  train  going  to  Wolfe 
City,  which  he  promised  to  do,  and  then  and  there  negligently  told  her 
that  the  next  station  was  Commerce  when  in  fact  it  was  Mt.  Vernon,  and 
failed  to  correct  said  statement ;  that  relying  on  the  statement  of  the  con- 
ductor that  the  next  station  was  Commerce,  and  not  then  knowing  that  it 
was  not,  she  awakened  her  children,  who  were  asleep,  preparatory  to  leav- 
ing the  train  when  said  station  should  be  reached;  that  when  the  train 
reached  Mt.  Vernon  neither  the  conductor  nor  any  other  servant  of 
defendant  in  error  came  to  the  assistance  of  Mrs.  Latimer,  and  thinking 
she  had  reached  Commerce  Mrs.  Latimer,  with  her  baby  in  her  arms 
and  the  three  other  children  following,  proceeded  to  the  platform  of 
the  car  to  alight;  that  when  she  reached  the  platform  no  servant  of 
defendant  in  error  was  present;  that  she  looked  for  the  conductor  to 
assist  her  off  and  while  so  looking  and  standing  on  the  platform  of  the 
car  the  same  was  negligently  caused  to  move  forward  with  a  lurch  or 
jerk  and  threw  her  to  the  ground,  resulting  in  serious  and  permanent 
injuries  to  her.    It  was  further  alleged  that  the  train  was  not  stopped 
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at  Mt.  Vernon  a  reasonably  suflScient  length  of  time  to  enable  passen- 
gers to  alight  therefrom  in  safety,  and  that  defendant  in  error  negli- 
gently failed  to  vestibule  or  otherwise  enclose  and  keep  the  platform  of 
its  coaches  enclosed  so  as  to  prevent  passengers  from  falling  therefrom. 

The  defendant  in  error  pleaded,  among  other  things,  a  general  denial 
and  specially  that  when  its  train  approached  Mt.  Vernon  the  name  of 
the  station  was  announced  in  a  clear,  distinct  and  audible  voice,  but 
that  Mrs.  Latimer  was  asleep  and  failed  to  hear  it;  that  the  train 
stopped  at  Mt.  Vernon  a  sufficient  length  of  time  to  enable  the  passen- 
gers to  alight  therefrom;  that  Mrs.  Latimer  stepped  or  jumped  from 
the  platform  of  the  car  in  which  she  was  riding  after  the  train  had  been 
put  in  motion  and  while  it  was  moving. 

A  jury  was  empaneled  and  after  the  introduction  of  all  the  evidence 
the  court,  upon  motion  of  the  defendant,  instructed  them  to  return  a 
verdict  for  the  defendant,  which  was  done  and  judgment  entered  in 
accordance  therewith.  From  this  judgment  plaintiffs  in  error  prosecute 
this  appeal. 

The  first  and  second  assignments  of  error  are  as  follows :  First,  "The 
court  erred  in  instructing  the  jury  to  return  a  verdict  in  favor  of  the 
defendant.'*  Second,  "The  court  erred  in  rendering  judgment  for  the 
defendant  and  against  plaintiffs.''  Appropriate  propositions  accompany 
these  assignments  and  present  for  decision  the  question,  was  the  evi- 
dence adduced  sufficient  to  require  the  submission  of  the  case  to  the 
jury  upon  all  or  either  of  the  grounds  of  negligence  alleged? 

Plaintiffs  in  error's  first  proposition  is  to  the  effect  that  defendant's 
agents  at  Texarkana  were  guilty  of  negligence  in  not  notifying  Mrs. 
Latimer  of  the  departure  of  the  first  train  from  that  place  for  Com- 
merce by  reason  of  which  it  is  claimed  she  was  compelled  to  remain 
at  Texarkana  all  day  and  make  the  trip  to  Commerce  at  night.  There 
was  no  error  in  refusing  to  submit  this  question  to  the  jury.  Defendant 
in  error  did  not  owe  Mrs.  Latimer  the  duty,  without  inquiry  on  her 
part,  of  informing  her  when  its  train  would  depart  for  Commerce,  and 
the  failure  to  do  so  did  not  constitute  actionable  negligence,  although 
as  a  result  thereof  she  missed  the  first  train  and  was  compelled  to  remain 
in  Texarkana  awaiting  the  departure  of  its  next  train.  Besides,  it  is 
difficult  to  conceive  how  such  failure  on  defendant  in  error's  part  could 
have  been  the  proximate  cause  of  Mrs.  Latimer's  injury.  Nor  do  we 
think  the  court  erred  in  refusing  to  submit  the  case  to  the  jury  on  the 
theory  that  defendant  in  error's  servants  negligently  failed  to  stop  the 
train  upon  which  Mrs.  Latimer  was  riding,  at  Mt.  Vernon  long  enough 
to  enable  passengers  to  alight  therefrom.  As  we  understand  the  evi- 
dence it  was  shown  practically  without  contradiction  that  ample  time 
was  afforded  all  passengers  desiring  to  disembark  at  Mt.  Vernon  to  do 
so,  by  the  exercise  of  ordinary  care  and  diligence,  with  safety. 

Plaintiffs  in  error's  fourth  proposition  presents  the  contention  that 
well  regulated  railroads  ordinarily  use  vestibuled  coaches;  that  defendant 
in  error  negligently  failed  to  have  such  coaches  in  the  train  on  which 
Mrs.  Latimer  was  riding,  and  that  if  the  same  had  been  vestibuled 
Mrs.  Latimer  could  neither  have  jumped  off  nor  been  thrown  from  said 
train  and  injured ;  therefore  such  failure  was  the  proximate  cause  of 
Mrs,  Latimer's  injuries.    It  is  doubtless  true  that  cases  may  occur  in 
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which  injuries  received  by  a  passenger  in  being  thrown  from  a  ^noving 
train,  might  be  attributed,  as  the  proximate  cause  thereof,  to  the  failure 
of  the  railway  company  to  use  vestibuled  coaches,  but  we  do  not  think 
such  a  case  is  presented  by  the  facts  disclosed  in  the  record  before  us. 
The  undisputed  evidence  in  this  case  shows  that  if  the  coaches  in  the 
train  upon  which  Mrs.  Latimer  was  traveling  had  been  vestibuled,  such 
condition  or  equipment  would  have  availed  nothing  in  preventing  the 
injury  to  her.  AH  the  evidence  offered  upon  the  subject  established 
beyond  controversy  the  utter  impracticability  of  having  vestibuled 
coaches  closed  while  trains  are  waiting  at  or  departing  from  stations. 
At  such  times  and  places  the  platform  approaches  to  the  cars  must 
necessarily  be  unenclosed  in  order  that  passengers  may  embark  and  dis- 
embark. At  the  time  Mrs.  Latimer  stepped,  fell  or  was  thrown  from 
defendant  in  error's  train  at  Mt.  Vernon,  said  train  was  in  the  act  of 
leaving  the  station.  She  had  gone  to  the  platform  with  a  view  of  alight- 
ing, and  says  that  while  looking  for  the  conductor  to  assist  her  off, 
she  was  by  a  sudden  lurch  or  jerk  of  the  train,  thrown  therefrom.  Had 
the  coaches  been  vestibuled  they  would  have  been  open  at  this  time,  and 
the  railway  company  could  not  have  been  charged  with  negligence  on 
account  thereof.  It  follows  therefore  that  the  accident  resulting  in 
Mrs.  Latimer's  injuries  can  not  reasonably  be  attributed  to  the  absence 
of  vestibuled  coaches,  and  that  if  defendant  in  error  is  liable  in  damages 
for  such  injuries  it  must  be  upon  some  other  ground  of  negligence 
alleged. 

This  brings  us  to  a  consideration  of  plaintiff  in  error's  proposition, 
that  whether  Mrs.  Latimer  negligently  stepped  from  the  train  and  there- 
by caused  her  injury,  or  was,  by  the  negligence  of  defendant  in  error's 
servants  operating  the  train  upon  which  she  was  riding  in  causing  the 
same  to  be  moved  with  a  sudden  lurch  or  jerk  while  she  was  on  the 
platform  of  the  car  looking  for  the  conductor  to  assist  her  off,  thrown 
off  as  alleged,  was  a  controverted  question  under  the  evidence  for  the 
determination  of  the  jury.  The  material  testimony  bearing  upon  this 
question  is  as  follows :  Mrs.  Latimer  testified  that  she  saw  the  conductor 
after  the  train  left  Mt.  Pleasant  and  before  it  reached  Mt.  Vernon; 
that  he  took  up  her  ticket  and  she  told  him  that  she  had  four  little 
children ;  that  she  had  to  change  cars  at  Commerce,  and  that  she  wanted 
him  to  help  her,  and  he  replied,  "all  right,  the  next  station  is  Commerce, 
and  I  will  help  you";  that  she  then  told  the  conductor  that  she  meant 
for  him  to  do  it  and  he  told  her  he  would  help  her  when  they  got 
to  Commerce.  That  when  the  conductor  told  her  that  the  next  station 
was  Commerce  her  children  were  all  asleep,  and  she  "waked  them  up," 
and  when  the  train  stopped  she  waited  until  she  gave  out  the  conductor 
coming  to  help  her  oflf ;  that  she  waited  until  she  just  supposed  the  train 
was  waiting  for  her  like  all  the  conductors  had  been  doing;  that  she 
waited  and  the  conductor  did  not  come;  that  when  the  conductor  did 
not  come  she  raised  the  children  up  on  their  feet  and  joined  their  hands 
together  and  picked  up  her  baby  and  satchel  and  started  from  the  car; 
that  when  she  came  to  the  end  of  the  car  it  was  standing  still,  but  the 
conductor  was  not  there ;  that  he  was  on  the  far  end  of  the  other  coach ; 
that  she  did  not  see  anyone  when  she  went  on  the  platform;  that  the 
train  was  still  standing;  that  she  heard  somebody  halloo  to  the  conductor 


618  Texas  Civil  Appeals  Reports,  Vol.  40.      [Novetnler, 

to  wait  that  there  was  a  woman  and  some  children  that  wanted  to  get 
oflf;  that  she  then  walked  across  the  platform  from  one  car  to  the  other 
to  see  if  she  could  see  the  conductor^  but  she  did  not  see  him ;  that  she 
heard  someone  on  the  ground  halloo  again  that  there  was  a  woman  and 
some  children  wanted  to  get  off,  and  to  have  the  train  wait;  that  the 
train  was  still  standing  at  that  time;  that  she  then  started  back  to  the 
steps  to  see  if  she  could  see  the  conductor  coming  with  his  light  and 
saw  the  train  was  moving  a  little  slow;  that  she  thought  she  had  better 
go  back  into  the  coach  that  she  had  come  out  of  and  wait  for  the  con- 
ductor to  come  and  help  her,  and  the  train  just  then  gave  a  sudden 
jerk  and  knocked  her  off,  and  she  fell  to  the  ground ;  that  it  was  a  hard 
jerk  that  threw  her  off.  She  further  testified  that  before  they  got  to 
Mt.  Vernon  a  negro  announced,  in  the  coach  she  was  in,  the  station; 
that  he  called  out  "Commerce  City,  Union  Depot'^;  that  she  sat  there 
and  the  train  came  up  and  stopped;  that  she  could  not  tell  positively 
how  long  she  sat  there  and  waited  for  the  conductor,  but  knows  that  she 
sat  there  five  minutes  or  more. 

W.  J.  McBride  testified  that  he  was  the  conductor  having  charge  of 
the  defendant's  train  on  the  night  in  question ;  that  his  run  was  between 
Mt.  Pleasant  and  Ft.  Worth;  that  he  took  up  Mrs.  Latimer's  ticket; 
that  it  was  a  local  ticket  from  Texarkana  to  Wolfe  City ;  that  he  punched 
it  and  gave  it  back  to  her;  that  there  was  nothing  on  the  ticket  that 
said  she  must  change  cars  at  Commerce;  that  he  did  not  tell  her  after 
they  left  Mt.  Pleasant  and  before  they  reached  Mt.  Vernon  that  the 
next  station  would  be  Commerce;  that  he  had  been  running  over  the 
branch  between  Mt.  Pleasant  and  Ft.  Worth  by  way  of  Commerce  for 
about  8  years,  and  was  familiar  with  the  stops ;  that  if  he  had  told  her 
between  Mt.  Pleasant  and  Mt.  Vernon  that  Commerce  was  the  next  sta- 
tion, he  would  have  told  her  a  falsehood;  that  he  told  Mrs.  Latimer 
that  she  would  have  to  change  cars  at  Commerce  for  Wolfe  City. 

Prince  Carr,  a  witness  for  the  defendant,  testified  that  he  was  the 
train  porter  on  the  train  that  Mrs.  Latimer  was  on  and  that  when  the 
engine  whistled  for  the  station  of  Mt.  Vernon  he  announced  the  sta- 
tion by  calling  out  in  a  loud  voice,  "Mt.  Vernon."  The  conductor  testi- 
fied to  the  same  effect,  as  also  B.  T.  Tigert,  W.  C.  Shoemaker,  Mrs.  W. 
C.  Shoemaker  and  R.  C.  Jones. 

F.  W.  Hamilton  testified  that  he  was  riding  in  the  same  coach  with 
Mrs  Latimer,  across  the  aisle  from  Mrs.  Latimer^  and  that  no  one  of 
defendant's  employes  called  out  in  that  coach  the  name  of  the  station 
Mt.  Vernon ;  that  he  was  going  from  Texarkana  to  Greenville ;  that  when 
^frs.  Latimer  and  the  children  with  her  tried  to  get  off  the  train,  he 
went  to  the  west  end  of  the  coach  to  get  a  drink  of  water  and  saw  them 
go  out  of  the  coach;  that  Mrs.  Latimer  was  carrying  the  baby  in  her 
arms;  that  she  did  not  succeed  in  alighting  from  the  train,  but  was 
thrown  off;  that  he  saw  her  fall  from  the  car  to  the  ground,  and  a. 
jerk  by  the  engine  started  the  car  suddenly,  throwing  her  off;  that  it 
was  a  heavy  jerk;  that  if  the  train  had  been  moved  in  the  usual  way 
under  a  gradual  increase  of  steam  the  jerk  would  not  have  occurred; 
that  the  steam  should  be  applied  gradually  in  moving  out  from  the  sta- 
tion, and  that  sand  should  be  applied  to  the  track  to  prevent  a  jar  or 
jerk;  that  it  was  the  appliance  of  too  much  steam  right  at  the  start 
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which  caused  the  engine  to  slip  and  the  wheels  to  slip  so  that  when  the 
throttle  was  opened  it  would  cause  a  Jerk;  that  he  was  an  experienced 
railroad  man;  that  the  train  was  in  motion  when  Mrs.  Latimer  was 
thrown  oflF. 

A  number  of  witnesses  testified  for  the  defendant^  in  effect  that  Mrs. 
Latimer,  after  being  warned  by  her  fellow  passengers  that  she  could 
not  then  alight,,  rushed  excitedly  out  of  the  car  in  which  she  was  riding 
and  jumped  off  the  platform  after  the  train  had  stopped  at  Mt.  Vernon 
and  was  again  put  in  motion;  that  there  was  no  lurch  or  jerk  of  the 
train,  and  that  none  of  the  employes  of  defendant  in  error  knew  that 
Mrs.  Latimer  desired  or  intended  to  get  off  at  Mt.  Vernon. 

We  here  have  a  case  of  conflicting  evidence  and  of  such  a  character 
as  to  require,  in  our  opinion,  the  submission  of  the  issues  involved,  under 
appropriate  instruction,  to  the  jury  for  their  determination;  and  that 
the  failure  to  so  submit  them  was  error  for  which  the  judgment  of  the 
court  below  must  be  reversed  and  the  cause  remanded  for  a  new  trial. 
It  would  be  improper  for  us  to  discuss,  or  in  any  manner  intimate,  the 
weight  we  think  should  be  given  to  the  testimony,  and  shall  not  do  so. 
It  must  suffice  for  us  to  say  that  we  do  not  think  the  facts  are  such  that 
all  reasonable  minds  must  draw  the  same  conclusion  from  them.  It  is 
only  when  they  are  such  that  the  question  of  negligence  is  ever  con- 
sidered one  of  law  for  the  court.  It  has  been  often  said  that  the  judge 
is  authorized  to  take  the  case  from  the  jury  only  when  it  is  susceptible 
of  but  one  just  opinion;  that  when  a  given  state  of  facts  is  such  that  rea- 
sonable minds  may  fairly  differ  upon  the  question  as  to  whether  there 
was  negligence  or  not,  the  determination  of  the  matter  is  for  the  jury. 
We  need  not  cite  authorities  in  support  of  this  rule.  It  is  not  questioned 
by  counsel  for  defendant  in  error,  but  it  is  contended  that  the  evidence 
was  of  such  a  conclusive  character  as  justified  the  court's  action  in  giving 
a  peremptory  instruction  to  the  jury  to  return  a  verdict  for  defendant. 
After  a  careful  consideration  of  the  evidence  we  do  not  agree  to  this 
contention,  but,  as  seen,  have  reached  a  different  conclusion. 

There  was  no  error  in  the  admission  of  the  letter  purporting  to  have 
been  written  by  the  witness,  P.  W.  Hamilton,  on  March  16,  1904.  A 
sufficient  predicate  had  been  laid  for  the  introduction  of  this  letter, 
and  it  was  admissible  for  the  purpose  offered. 

For  the  reason  stated  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

Writ  of  error  dismissed  for  want  of  jurisdiction. 


W.  M.  GOODSON  V.   P.  M.  PiTZGERALD. 

Decided  November  21,  1905. 

1. — Grant — ^Ambigruons  Field  Hotel — Eecords  of  Land  Office. 

The  field  notes  in  a  grant  were  incomplete,  or  did  not  close.  The  grant 
contained  the  following  reference:  "Of  which  the  boundaries  are  defined  on  the 
map  and  in  the  notes  of  survey  returned  by  the  surveyor  as  is  seen  in  this  title." 
Held,  permissible  to  refer  to  the  original  field  notes  and  map  to  cure  the  am- 
biguity or  omission  in  the  description. 


^    I 
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2. — ^Fleld  note*— Clerical  Error. 

The  use  of  the  word  "diameters"  for  "varas"  in  one  of  the  calls  of  the 
field  notes  being  manifestly,  under  all  the  facts,  the  result  of  inadvertence,  was 
harmless. 

3. — ^BonAdariei — Dignity  of  Calls. 

Rules  as  to  the  dignity  of  calls  in  determining  boundaries  are  merely  rules 
of  evidence,  and  are  relative  in  their  application.  Calls  of  the  least  dignity  by 
the  aid  of  other  facts  sometimes  prevail  over  calls  of  the  highest  dignity.  The 
purpose  of  the  inquiry  and  the  end  to  which  all  evidence  is  addressed  in  a 
boundary  suit  is  to  find  the  footsteps  of  the  original  surveyor.  Facts  consid- 
ered, and  held  to  show  that  a  call  in  one  grant  for  a  marked  comer  and  line 
of  another  grant  should  yield  to  a  call  for  distance. 

4.— Marked  Line. 

In  order  for  a  marked  line  to  overcome  a  call  for  course  and  distance  it 
must  be  identified  on  the  ground.  If  marked  when  the  survey  was  made  sub- 
sequent destruction  of  the  marks  is  immaterial.  It  need  not  be  marked  through- 
out its  length. 

6. — Calls  of  JnAior  Surrey. 

The  calls  of  a  subsequent  survey  for  the  lines  and  comers  of  a  prior  survey 
are  not  admissible  in  evidence  unless  it  is  shown  that  the  latter  surveyor  had 
knowledge  of  the  lines  and  comers  of  the  prior  survey. 

6. — ^Boundaries — ^Hearsay. 

Hearsay  testimony  is  admissible  as  to  the  declarations  of  an  owner  in  pos- 
session as  to  his  boundaries,  ante  litem  motam,  the  declarant  being  dead. 

7. — Opinion  of  Witness. 

Two  sets  of  meandering  field  notes  being  in  evidence,  the  testimony  of  a 
witness  to  the  effect  that  they  correspond  very  well  was  inadmissible. 

8. — General  Aepntatlon — ^Boundary. 

Evidence  of  general  repute  and  recognition  of  the  location  of  an  old  lina 
is  admissible. 

Appeal  from  the  District  Court  of  Chambers  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

H.  E.  Marshall,  for  appellant. — Calls  must  be  made  to  close.  Den  v. 
Cunningham,  Mart,  and  Y.  (Tenn.),  73;  McNairy  v.  Hightour,  2 
Overt.  (Tenn.),  302;  White  v.  Hembree,  1  Overt.  (Tenn.),  629;  Eu- 
bank V.  Harris,  1  Spears,  L.  (S.  Car.),  183. 

It  is  only  when  title  does  not  describe  land  by  metes  and  bounds  that 
original  field  notes  can  be  considered  a  part  of  description  of  land 
granted,  on  question  of  title.    Irwin  v.  Bevil,  80  Texas,  332. 

In  conflict  between  patent  and  entry,  as  to  description  of  land,  the 
patent  controls.  Bowers  v.  Dickenson,  30  W.  Va.,  737;  Wheeler  v. 
Cyst,  21  S.  W.  Rep.,  1052. 

Because  some  of  the  deeds  in  plaintiflPs  chain  of  title  called  for  dis- 
tances in  '^diameters'^  said  deeds  were  void  for  patent  ambiguity,  as 
"diameters**  is  not  a  unit  of  measure  known  to  law  or  otherwise.  Milby 
V.  Reagan,  41  S.  W.  Rep.,  372;  Ellis  v.  LeBow,  71  S.  W.  Rep.,  676; 
Harrison  v.  Hahn,  95  N.  C,  28. 

The  judgment  of  the  court  was  contrary  to  the  law  and  the  evidence. 
Gerald  v.  Freeman,  68  Texas,  201 ;  Davidson  v.  Pickard,  66  S.  W.  Rep,, 
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608;  Gregg  v.  Hill,  82  Texas,  406;  Fagan  v.  Stoner,  67  Texas,  287; 
Cottingham  v.  Seward,  26  S.  W.  Bep.,  797 ;  Booth  v.  Strippleman,  26 
Texas,  436;  Reast  v.  Donald,  84  Texas,  648;  Aransas  Pass  Co.  v.  Flip- 
pen,  29  S.  W.  Bep.,  813;  Cox  v.  Finks,  41  S.  W.  Bep.,  95;  Bingham  v. 
McDowell,  69  Texas,  102;  Batliflf  v.  Burleson,  26  S.  W.  Bep.,  1004; 
Dnff  V.  Moore,  68  Texas,  270. 

The  court  erred  in  holding  that  the  north  line  of  the  Henry  Griffith 
was  an  artificial  or  well  marked  line  at  the  date  of  survey  and  location 
of  the  C.  C.  P.  Welch  survey,  because  the  evidence  thereof  is  wholly  in- 
suflSeient.  Fagan  v.  Stoner,  67  Texas,  287 ;  Boon  v.  Hunter,  62  Texas, 
690;  Tippen  v.  McCampbell,  26  S.  W.  Bep.,  647;  Schaflfer  v.  Berry, 
62  Texas,  714 ;  Moore  v.  McCown,  20  S.  W.  Bep.,  1112 ;  Beast  v.  Donald, 
84  Texas,  648;  Tucker  v.  Smith,  68  Texas,  473;  DeLeon  v.  White,  9 
Texas,  607 :  Phillips  v.  Ayers,  46  Texas  607 ;  Williamson  v.  Winslow,  84 
Texas,  376;  Bandall  v.  Gill,  77  Texas,  364;  Evans  v.  Green,  21  Mo.,  170. 

The  court  erred  in  holding  that  the  land  in  controversy  is  included  in 
the  Welch  grant,  and  that  the  call  for  the  Welch  field  notes  to  go  to  the 
Henry  Griffith  north  line,  in  law,  carries  the  Welch  to  the  Griffith  north 
line,  because  the  evidence  shows  that  the  surveyor  of  the  Welch,  in  calling 
for  the  Griffith,  was  mistaken  as  to  being  at  the  Griffith  north  line. 
Aransas  Pass  Co.  v.  Flippen,  29  B.  W.  Bep.,  813 ;  Morgan  v.  Mowles, 

61  S.  W.  Bep.,  165;  Cox  v.  Finks,  41  S.  W.  Bep.,  96;  Burnett  v.  Burriss, 
39  Texas,  604. 

The  burden  of  proof  is  on  plaiAtiflf  to  show  that  the  land  in  contro- 
versy is  included  in  his  grapt.  Scott  v.  Pettigrew,  72  Texas,  329 ;  Jones 
v.  Andrews,  72  Texas,  18;  Fagan  v.  Stoner,  67  Texas,  287;  Phillips 
V.  Ayers,  46  Texas,  607;  Duff  v.  Moore,  68  Texas,  270;  Williams  v, 
Winslow,  84  Texas,  377. 

It  is  immaterial  that  the  call  is  made  in  the  Welch  to  run  to  the  north 
line  of  the  Griffith.  That  does  not  show  the  land  in  controversy  to  be 
in  the  Welch.  Burnett  v.  Burriss,  39  Texas,  604 ;  Tippen  v.  McCamp- 
bell, 26  S.  W.  Bep.,  647;  Duff  v.  Moore,  68  Texas,  270;  Boon  v.  Hunter, 

62  Texas,  682 ;  Freeman  v.  Mahoney,  67  Texas,  626. 

The  natural  objects  called  for  at  the  northeast  comer  of  the  Welch 
being  found  and  identified,  the  other  lines  must  be  determined  by  com- 
mencing at  that  point,  not  at  the  beginning  corners,  as  set  forth  in 
the  English  field  notes,  and  course  and  distance  run.  Phillips  v.  Ayers, 
46  Texas,  607 ;  Davis  v.  Smith,  61  Texas,  21. 

It  is  incompetent  and  inadmissible  for  a  surveyor  to  testify  to  his 
opinion  whether  a  line  he  had  examined  is  the  actual  line  called  for  in  a 
survey.  He  can  only  testify  to  such  facts  as  he  found,  original  bearing 
trees,  monuments,  etc.,  called  for  in  said  survey.  The  conclusion  is  for 
the  court  or  jury.  Especially  was  this  wrong  and  injurious  in  this  case, 
for  the  reason  that  Eubank  testified  that  the  only  monument  called  for 
by  the  Griffith  to  be  on  its  north  line,  to  wit,  its  northeast  corner,  could 
not  now  be  found,  and  other  witnesses  testified  that  it  was  never  known. 
Bandall  v.  Gill,  77  Texas,  354;  Bussell  v.  Hunnicutt,  70  Texas,  659; 
Beast  V.  Donald,  84  Texas,  651 ;  Schunior  v.  Bussell,  83  Texas,  93. 

Boundary  is  a  question  of  law  for  the  court,  and  not  a  fact  to  be 
testified  to  by  a  witness.   Bobinson  v.  Douthit,  64  Texas,  107. 

This  not  being  a  eonteat  between  parties  as  to  private  or  common 
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boundaries,  the  declarations  of  Henry  Griffith,  made  while  he  was  the 
owner  of  the  Griffith,  were  inadmissible,  and  incompetent  to  show  that 
the  line  he  claimed  for  the  north  line  of  the  Griffith  is  the  line  originally 
called  for  by  Welch,  as  against  the  State  on  its  public  domain,  and  one 
claiming  under  the  State  on  its  public  domain,  as  does  the  defendant 
on  the  land  in  controversy.     EatlifE  v.  Burleson,  7  Texas  Civ.  App. 
621;  Welder  v.  Hunt,  34  Texas,  47;  Hunt  v.  Evans,  49  Texas,  316 
Stroud  V.  Springfield,  28  Texas,  666;  Evans  v.  Hurt,  34  Texas,  113 
Kussell  V.  Hunnicutt,  70  Texas,  660. 

The  defendant,  claiming  the  land  in  controversy  under  purchase  from 
the  State,  as  a  part  of  its  public  domain,  it  can  not  be  shown  by  reputa- 
tion or  long  recognition  that  the  north  line  of  the  Griffith  and  the  south 
line  of  the  Welch  are  common,  because  the  State  would  not  be  bound  by 
such  long  recognition,  and  the  defendant,  claiming  under  the  State., 
could  not  be  bound  by  such  recognition,  made  while  the  land  was  public 
domain.    Batliff  v.  Burleson,  7  Texas  Civ.  App.,  621. 

C.  F,  Stevens,  for  appellee. — The  original  English  field  notes  and  the 
map  or  plat  prepared  by  the  surveyor  who  located*  the  survey  are  a  part 
of  the  original  title,  and  must  be  considered  together  with  the  field  notes 
embraced  in  the  grant  for  the  purpose  of  defining  and  fixing  the  location 
of  the  survey.  Wilkins  v.  Clawson,  6  Texas  Law  Journal,  160;  Welder 
V.  Carrol,  29  Texas,  331;  Cook  v.  Dennis,  61  Texas,  248;  Irvin  v.  Bevil, 
80  Texas,  338. 

The  Henry  Griffith  league,  having  been  grst  located,  and  the  north 
line  of  the  same  being  a  well  marked  and  defined  line,  the  C.  C.  P.  Welch 
league  in  calling  for  the  north  line  of  the  said  Griffith  league  will  go 
to  the  same,  irrespective  of  course  and, distance.  Anderson  v.  Stamps, 
19  Texas,  465;  Booth  v.  Strippleman,  26  Texas,  443;  Woods  v.  Bobin- 
son,  68  Texas,  655 ;  Fagan  v.  Stoner,  67  Texas,  287. 

Where  field  notes  called  for  unmarked  lines  of  surrounding  surveys, 
the  position  of  which  could  be  actually  ascertained,  and  there  was  no 
evidence  as  to  how  the  survey  was  actually  made,  it  was  presumed  that 
the  surveyor  actually  made  the  survey  on  the  ground,  and  such  un- 
marked lines  prevailed  over  calls  for  courses  and  distances  in  case  of 
conflict.  Waggoner  v.  Daniels,  44  S.  W.  Bep.,  946;  Maddox  v.  Penner, 
79  Texas,  290;  Coleman  Co.  v.  Stewart,  65  S.  W.  Bep.,  383;  Piatt  v. 
Vamillion,  99  Fed.  Bep.,  364 ;  Wagner  v.  Danfield,  4  Texas  Civ.  App., 
354;  Waggoner  v.  Daniels,  18  Texas  Civ.  App.,  235;  Angle  v.  Young, 
25  S.  W.  Bep.,  798. 

The  statement  of  an  original  grantee  of  land  may  be  proven  in  order 
to  show  where  his  lines  were  originally  located  and  run.  Stroud  v. 
Springfield,  28  Texas,  666 ;  Hurt  v.  Evans,  49  Texas,  316 ;  Whitman  v. 
Haywood,  77  Texas,  657;  Evans  v.  Hurt,  34  Texas,  113;  Tucker  v. 
Smkh,  68  Texas,  478 ;  Medlin  v.  Wilkins,  1  Texas  Civ.  App.,  469. 

GILL,  Chief  Justice. — F.  M.  Fitzgerald  sued  W.  M.  Gk)odson  in 
trespass  to  try  title  to  recover  a  tract  of  about  800  acres  of  land  lying 
to  the  north  of  and  adjoining  the  Griffith  league  survey  in  Liberty 
County.  The  land  was  claimed  by  plaintiff  as  a  part  of  the  Welch 
league  of  which  he  was  the  owner.    It  was  held  by  Gtoodson  on  the  theory 
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that  it  was  vacant  school  land  which  he  had  purchased  from  the  State. 
The  case  turned  upon  the  inquiry  whether  there  was  a  vacancy  between 
the  Welch  and  the  Griffith. 

A  trial  before  the  court  without  a  jury  resulted  in  a  judgment  for  the 
plaintiff  and  Gtoodson  has  appealed. 

It  is  apparent  from  the  record  that  the  controversy  is  in  the  main,  if 
not  entirely,  one  of  boundary.  Appellant  insists,  however,  that  there 
is  a  serious  question  of  title  involved.  We  will  dispose  of  that  before 
stating  the  facts  affecting  the  issue  of  boundary. 

The  patent  issued  by  the  State  to  the  original  grantee,  C.  C.  P. 
Welch,  contained  the  following  description:  "Beginning  at  (a  marked 
corner  on  the  west  bank  of  Old  River),  thence  south  60  degrees  west 
6510  varas.  Thence  south  30  degrees  east  4009.5  varas.  Thence  north 
60  east  5750  varas^  to  the  place  of  beginning.^'  It  is  contended  that  the 
description  is  void,  and  that  because  the  burden  is  on  the  plaintiff  to 
show  title  in  himself  to  the  survey  which  is  averred  to  include  the  dis- 
puted land  plaintiff  can  in  no  event  recover  under  the  facts.  The  point 
was  also  made  on  the  introduction  of  the  grant  in  evidence. 

While  there  is  much  force  in  the  contention  that  the  omission  of  the 
word  "thence*'  just  before  the  words  "to  the  place  of  beginning*'  is  so 
manifestly  a  clerical  error  it  should  be  supplied  by  inference,  there  is 
another  theory  upon  which  the  omission  is  so  effectively  supplied  we  pass 
the  first  without  further  comment. 

The  English  field  notes,  from  which  the  description  in  the  grant  was 
drawn,  are  as  follows:  ^^ginning  at  the  northeast  comer  of  a  league 
surveyed  for  Henry  Griffith  on  the  west  band  of  Old  River.  Thence  up 
the  river  (with  meanders  including  many  calls)  to  a  double-ash  (mi- 
nutely described  and  located).  Thence  south  60  west  128  varas  to  the 
edge  of  the  prairie  6510  mound  in  prairie.  .  .  .  Thence  south  30 
east  4009  varas  to  the  N.  B.  line  of  Henry  Griffith  league.  Thence  with 
said  line  north  60  east  5750  varas  to  the  place  of  beginning,  containing 
one  league  of  land."  These  field  notes  made  by  the  original  surveyor  and 
returned  to  the  authorities  as  a  basis  for  the  grant  are  thus  referred  to 
in  the  grant  itself.  "Of  which  the  boundaries  are  defined  on  the  map 
and  in  the  notes  of  survey  returned  by  the  surveyor  as  is  seen  in  this 
title." 

It  is  very  clear  that  if  the  English  field  notes  may  be  considered  in  aid 
of  the  description  in  the  grant  the  last  call  is  supplied.  Appellant  con- 
tends it  can  not  be  thus  considered  because  the  grant  itself  purports  to 
give  the  field  notes,  and  does  not  refer  to  the  original  field  notes  for 
description.  In  Irvin  v.  Bevil,  80  Texas,  332,  are  found  expressions 
which  apparently  support  appellant's  contention,  but  if  the  proposition 
is  sound  it  does  not  apply  to  this  case,  for  if,  as  appellant  contends,  the 
description  as  set  out  in  the  grant  is  void,  the  reference  to  the  field 
notes  and  map  would  clearly  authorize  their  consideration  and  render 
the  grant  operative  to  convey  the  land  included  in  the  original  field 
notes.  We  think  the  correct  rule  is  laid  down  in  Wilkens  v.  Clawson, 
11  Texas  Ct.  Rep.,  306;  Welder  v.  Carroll,  29  Texas,  331;  Cook  v. 
Dennis,  61  Texas,  248. 

We  are  of  opinion  there  can  be  no  serious  question  either  as  to  the 
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admissibility  or  effectiveness  of  the  original  map  and  field  notes  to  cure 
the  ambiguity  or  omission  in  the  grant. 

The  objection  to  the  copy  of  the  original  map,  to  the  effect  that  it 
was  not  included  in  the  certificate  of  the  Commissioner  of  the  General 
Land  Office,  is  perhaps  valid,  but  as  the  question  will  doubtless  be  elim- 
inated upon  another  trial  we  will  not  pause  to  discuss  it. 

The  objections  urged  by  appellant  to  the  introduction  in  evidence  of 
the  mesne  conveyance  by  which  appellee  sought  to  connect  his  title  with 
the  original  grantee  of  the  Welch  league  are  without  merit  and  are  over- 
ruled. They  are  grounded  upon  the  use  of  the  word  "diameters**  for 
"varas"  in  the  first  call.  The  use  of  the  word  was  inadvertent  as  is 
made  manifest  by  the  fact  that  the  description  undertaken  is  of  the 
entire  league,  and  as  the  description  identifies  the  beginning  corner  and 
mentions  the  Welch  league  the  erroneous  use  of  th^  word  is  rendered 
harmless.    This  brings  us  to  the  issue  of  boundary. 

The  Griffith  survey  was  made  in  1835.  Its  field  notes  are  as  follows : 
"Situated  on  the  south  bank  of  Old  River  joining  on  and  below  a 
fourth  of  a  league  which  is  vacant  and  from  the  northeast  comer  of  said 
fourth  of  a  league  at  a  distance,  etc.  (here  follows  description  of  bearing 
trees),  thence  south  60  west  7800  varas  reaching  a  stake  for  corner- 
Thence  south  30  east  2450  varas  to  where  it  is  cut  by  the  northern 
boundary  of  the  league  surveyed  to  Wm.  Bloodgood.  Thence  east  260 
varas  to  the  northeast  comer  of  the  Bloodgood.  Thence  south  500  varas 
following  the  east  line  of  the  Bloodgood  to  a  stake  comer.  Thence  north 
60  east  9000  varas  and  from  thence  following  the  turns  of  the  river 
upward  until  reaching  the  point  of  beginning,  containing  a  league  of 
land." 

No  marks  of  the  abandoned  league  corners  or  lines  were  found  upon 
the  ground,  nor  was  any  witness  adduced  who  had  ever  seen  the  north- 
east corner  of  the  Griffith  or  knew  from  any  proper  source  its  accurate 
location.  It  was  shown,  however,  by  the  admissible  declaration  of  H.  M. 
Griffith,  Sr.,  the  original  grantee,  wh£re  the  north  line  of  the  Griffith 
was,  and  this  was  corroborated  by  evidence  of  general  reputation  cofver- 
ing  a  long  period  of  time.  Evidently  the  comer  and  bearing  trees  of 
the  northeast  corner  of  the  Griffith  had  been  destroyed  prior  to  1874 
when  a  surveyor  named  Minter  sought  to  find  them. 

We  are  of  opinion  we  ought  not  to  reverse  the  judgment  on  the  propo- 
sition that  the  location  of  the  Griffith  north  line  was  not  established,  and 
will  proceed  therefore  upon  the  theory  that  it  and  the  Griffith  northeast 
comer  as  originally  established  was  definitely  shown. 

The  northeast  corner  of  the  Welch  is  established  beyond  dispute 
and  as  to  its  location  counsel  do  not  disagree.  Measuring  south  from  the 
undisputed  north  line  of  the  Welch  it  requires  an  excess  of  1034  varas 
to  reach  the  Griffith  north  line.  The  following  rough  sketch  indicates 
the  situation  in  a  general  way  as  well  as  the  contentions  of  the  lit- 
igants. 
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The  northwest  and  southwest  comers  of  the  Welch  are  unmarked 
prairie  corners,  and  neither  the  original  field  notes  nor  the  patent  in- 
dicate that  the  surveyor  established  any  other  marks  for  the  location 
either  of  lines  or  corners,  except  the  Griffith  N.  E.  corner,  which  had 
been  established  four  years  before  by  a  different  surveyor,  and  the 
northeast  comer  of  the  Welch  above  named. 

If  the  west  line  of  the  Welch  be  extended  south  to  the  north  line 
of  the  GriflSth  the  south  line  of  the  Welch  will  be  824  varas  shorter 
than  the  south  line  as  called  for  in  the  Welch  field  notes.  Or  to  put 
it  differently,  if  the  Welch  is  run  out  from  the  N.  E.  comer  of  the 
Griffith,  thence  west  the  distance  named,  thence  north  a  distance  suffi- 
cient to  intersect  an  extension  of  the  Welch  north  line,  the  distance 
thence  to  the  Welch  N.  E.  comer  would  be  824  varas  in  excess  of 
that  called  for  in  the  patent,  and  would  give  the  survey  an  excess  of 
about  1,800  acres. 

The  English  field  notes  indicate  that  the  original  surveyor  carefully 
meandered  the  river  on  the  east  boundary  of  the  Welch  and  that  he 
carried  the  meanders  to  the  N.  E.  corner  of  the  Welch.  These  meanders 
not  only  fairly  correspond  with  the  river  as  indicated  on  the  map 
returned  by  the  original  surveyor  to  the  General  Land  Office,  but  fairly 
correspond  with  the  present  courses  of  the  river  for  the  distance  cov- 
ered by  the  meanders  south  from  the  N.  E.  comer  of  the  Welch. 
They  are  inconsistent  with  the  part  of  the  river  forming  the  eastern 
botrndary  of  the  strip  claimed  to  be  vacant,  that  is  to  say  the  part  of 
Vol.  XL.  Civil— 40, 
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the  river  covered  by  the  1,034  varas  ninning  northward  from  the  Grif- 
fith N.  E.  corner. 

Under  this  state  of  facts  it  is  contended  the  trial  court's  judgment 
ought  not  to  be  permitted  to  stand. 

The  appellee's  contention  in  behalf  of  the  judgment  are  based  upon 
two  rules.  First,  when  the  field  notes  of  a  survey  call  to  run  to  the 
marked  lines  of  an  older  survey  they  will  be  carried  thence  though  the 
distance  called  for  will  not  suffice.  Second,  where  the  unmarked  line  of 
an  older  survey  is  called  for  and  can  be  identified  with  certainty  the  call 
for  distance  must  yield  to  it. 

The  appellee  seems  to  regard  each  of  these  as  absolute  rules  of  law. 
The  truth  is,  they  are  neither  the  one  nor  the  other.  At  most  they  are 
rules  of  evidence  and  are  relative  in  their  application. 

Calls  for  rivers  and  well  defined  streams  are  held  to  be  of  the  highest 
dignity.  Next  in  order  are  calls  for  artificial  objects.  Next  are  calls 
for  course  and  distance.  Standing  thus  to  each  other  their  relative 
force  as  evidence  is  defined;  but  by  the  aid  of  other  facts  the  weakest 
may  in  a  given  case  overcome  the  force  of  the  call  of  highest  dignity. 

The  purpose  of  the  inquiry  and  the  end  to  which  all  evidence  is  ad- 
dressed in  a  boundary  suit,  is  to  find  the  footsteps  of  the  original  sur- 
veyor. If,  notwithstanding  a  call  for  a  river,  it  is  shown  by  other  evi- 
dence that  the  surveyor  did  not  reach  the  stream  but  by  mistake  sup- 
posed a  tributary  of  the  stream  was  the  stream  itself,  the  call  for  the 
river  will  yield.  So  of  a  call  for  a  marked  line  of  an  older  survey. 
(Booth  V.  Upshur,  26  Texas,  64;  Booth  v.  Strippleman,  26  Texas,  436; 
Hubert  v.  Bartlett,  9  Texas,  97;  Jones  v.  Burgett,  46  Texas,  284;  4 
Am.  and  Eng.  Ency.  of  Law,  760.) 

On  the  other  hand,  though  a  call  for  course  and  distance  is  unques- 
tionably of  greater  weight  than  one  for  an  unni'arked  prairie  line,  yet 
if  from  all  the  facts  and  circumstances  of  the  given  case  it  reasonably 
appears  that  the  original  surveyor  ascertained  the  location  of  the  un- 
marked line  called  for,  actually  went  to  it  and  intended  by  his  field  notes 
to  include  the  land  thus  bounded,  the  distance  will  be  extended.  (Mad- 
dox  V.  Fenner,  79  Texas,  279 ;  Stevsoflf  v.  Jackson,  13  Texas  Ct.  Rep., 
835.) 

Standing  alone  and  unaided  and  unmodified  by  extraneous  facts  the 
calls  prevail  in  the  order  named,  and  so  if  in  this  case  the  call  for  the 
north  line  of  the  Griffith  was  opposed  only  by  the  call  for  the  width 
north  and  south  of  the  Welch  survey  it  would  unquestionably  prevail, 
and  the  judgment  would  be  affirmed.  The  situation,  however,  is  other- 
wise. 

In  the  first  place,  while  the  English  field  notes  of  the  Welch  call  to 
begin  at  the  northeast  corner  of  the  Griffith  the  comer  called  for  is  not 
described  nor  is  there  anything  therein  directly  showing  that  the  sur- 
veyor actually  saw  and  was  familiar  with  the  trees  by  which  it  was 
marked  and  identified.  The  map  returned  by  him  to  the  land  office  in 
connection  with  the  field  notes  does  not  indicate  the  location  of  surround- 
ing surveys,  nor  contain  a  reference  to  the  Griffith.  This  peculiarity  in 
the  field  notes  and  the  map  doubtless  infiuenced  the  translator  who  pre- 
pared the  grant,  to  select  the  northeast  corner  of  the  Welch  as  the 


1906,]  GOODSON   V.    FiTZOBRALD.  627 

beginning  corner  as  that  was  the  only  corner  minutely  described  in  the 
grant.    As  a  consequence  the  Griffith  is  not  called  for  in  the  grant  itself. 

The  call  for  a  width  of  4009  varas  gives  the  grant  its  quantity,  and 
an  extension  to  the  Griffith  line  will  give  it  an  excess  on  the  south  side 
of  over  800  acres.  But  all  these  facts  would  not  induce  us  to  disturb 
the  judgment  but  for  the  following  potent  circumstances: 

It  is  undisputed  that  the  meanders  of  the  river,  as  returned  by  the 
original  surveyor,  when  reduced  to  a  straight  line  indicate  the  width 
of  the  Welch  survey  at  its  eastern  end  as  pratically  the  same  as  the 
distance  called  for  on  the  west ;  that  is  to  say,  4009  varas.  This  distance 
is  made  up  of  nineteen  calls  varying  both  in  distance  and  direction  ac- 
cording to  the  course  of  the  river.  A  line  is  extended  to  the  marked 
line  of  an  adjoining  survey  notwithstanding  the  shortage  in  the  call 
for  distance  on  the  theory  that  the  surveyor  was  mistaken  in  his  call 
for  distance.  But  when  tne  straight  line  on  the  west  is  equalled  by  re- 
ducing to  a  straight  line  the  nineteen  variant  calls  for  the  meanders 
of  the  river  on  the  east,  the  coincidence  is  so  unusual  as  almost  to  ex- 
clude the  idea  that  a  mistake  in  distance  was  made.  It  is  further  shown 
that  these  meanders  coincide  generally  with  the  river  for  that  distance 
south  from  the  northeast  corner  of  the  Welch,  and  do  not  correspond 
with  any  part  of  the  river  lying  immediately  north  of  the  Griffith  north- 
east corner.  Taking  all  these  circumstances  together  it  is  difficult  to 
escape  the  conclusion  that  the  original  surveyor  in  selecting  his  starting 
point  chose,  through  mistake,  some  other  marked  point  on  Old  River 
than  the  one  named  as  the  Griffith  northeast  corner. 

The  record  suggests  a  possible  explanation  in  this.  The  Griffith, 
which  is  the  older  survey,  called  to  begin  at  a  comer  of  an  abandoned 
one-fourth  league  survey.  The  Griffith  was  described  as  "Joining  on 
and  below  a  one-fourth  league  which  is  vacant,  etc."  While  it  is  true 
it  calls  for  the  northeast  comer  of  the  abandoned  survey,  which  would 
apparently  include  it  in  the  Griffith,  the  other  references  to  it  render  it 
-probable  that  the  call  for  the  northeast  corner  of  this  old  survey  is 
erroneous  and  that  the  northeast  corner  of  the  Griffith  was  in  fact  the 
southeast  corner  of  the  old  survey. 

We  are  of  opinion  therefore  that  the  judgment  should  be  reversed 
and  the  cause  remanded  for  another  trial.  We  do  not  wish  to  be  under- 
stood as  holding  that  even  under  the  record  as  it  stands  there  is  no  issue 
for  the  jury.  We  think  it  probable  that  upon  another  trial  the  facts 
may  be  more  fully  developed. 

In  view  of  another  trial  it  is  proper  for  us  to  determine  certain 
questions  affecting  the  admissibility  of  evidence. 

By  the  sixth  assignment  of  error  the  appellant  complains  of  the  action 
of  the  trial  court  in  concluding  that  the  Henry  Griffith  north  line  was 
identified  as  a  marked  line.  The  assignment  can  not  be  sustained. 
The  declaration  of  Henry  Griffith,  Sr.,  as  testified  to  by  Barber,  and  the 
general  repute  for  so  many  years  is,  in  the  absence  of  opposing  evidence, 
sufficient  to  sustain  the  finding  of  its  location ;  and  not  only  is  it  true 
that  there  was  no  opposing  evidence,  but  the  theory  of  the  appellant  as 
to  the  extent  of  the  vacancy  coincided  with  appellee's  theory  as  to  the 
location  of  the  Griffith  line  as  found  by  the  court. 

In  order  for  the  marked  line  to  overcome  a  call  for  course  and  distance 
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it  must  of  course  be  identified  on  the  ground.  (Gagan  v.  Stoner,  67 
Texas,  287;  Bigham  v.  McDowell,  69  Texas,  102.)  If  this  is  done  it  is 
immaterial  that  the  marked  corner  existent  at  the  time  the  Welch  survey 
was  made,  has  been  destroyed.  In  this  connection  it  is  well  to  observe 
that  in  weighing  the  force  of  the  Griffith  north  line  as  a  marked  line  it 
is  immaterial  that  it  was  never  marked  at  any  other  point  than  the  north- 
east corner.  In  view  of  the  fact  that  the  corner  is  called  for  it  will,  if 
identified,  be  accorded  the  weight  and  dignity  of  a  marked  line  and  will 
control  the  call  for  distance,  unless  it  be  overcome  by  force  of  other 
circumstances  and  shown  to  be  a  mistaken  call. 

Plaintiff  offered  in  evidence,  as  bearing  upon  the  issue  of  boundary, 
the  field  notes  of  the  T.  &  N.  0.  R.  R.  Company  survey  which  called  for 
the  north  line  of  the  Griffith  and  the  south  line  of  the  Welch  as  identical. 
The  railway  survey  was  made  thirty  years  after  the  location  of  the  Welch 
and  the  surveyor  who  made  the  latter  is  not  shown  to  have  had  any 
knowledge  of  the  lines  of  the  Welch  and  Griffith.  The  evidence  should 
not  have  been  admitted. 

Eubank,  a  surveyor,  was  permitted  to  testify  over  objection  that  in 
his  opinion  a  line  run  out  by  him  and  coinciding  with  appellee's  con- 
tention was  the  north  line  of  the  Griffith  as  pointed  out  to  him  by 
Addison  Barber.  Eubank  had  surveyed  the  line  and  Barber  had  pointed 
out  a  cove  where  he  claimed  Griffith  himself  said  the  line  ran.  He 
neither  had  nor  claimed  any  first  hand  knowledge  on  the  subject.  His 
testimony  was  clearly  admissible  as  identifying  the  line  in  question  with 
that  identified  by  Barber. 

Under  the  twelfth  assignment  appellant  assails  the  action  of  the  court 
in  admitting  the  depositions  of  Addison  Barber  to  the  effect  that  Henry 
Griffith,  the  original  grantee,  pointed  out  to  him  the  north  line  of  the 
Griffith  survey  shortly  after  the  close  of  the  Civil  War.  That  Griffith 
was  living  on  the  league  at  the  time  and  had  so  lived  for  a  long  time. 
(Its  location  at  the  time  was  not  in  controversy.)  That  Griffith  showed 
him  where  the  line  was  in  connection  with  an  offer  to  give  witness  a  few. 
acres  of  land.  Witness  did  not  pretend  that  at  that  time  the  line  was 
marked  or  that  he  was  shown  the  original  corner.  We  think  the  evidence 
was  clearly  admissible  and  that  none  of  the  objections  urged  against  it 
are  tenable.  The  declaration  of  one  in  possession  when  pointing  out 
his  boundaries  to  which  he  claimed  at  a  time  when  there  was  nothing 
making  it  to  his  interest  to  misrepresent  the  facts  is  admissible,  the 
declarent  being  dead.  (Hurt  v.  Evans,  49  Texas,  316;  Russell  v.  Hun- 
nicutt,  70  Texas,  659;  Stroud  v.  Springfield,  28  Texas,  666;  Whitman 
V.  Haywood,  77  Texas,  557.)  The  original  grantee  is  presumed  to  have 
had  knowledge  of  his  boundaries.  The  declaration  was  not  introduced  to 
establish  an  estoppel  or  acquiescence  as  between  adjoining  owners,  but 
as  original  evidence  to  establish  the  line  as  located  by  the  original  sur- 
veyor. For  this  purpose  it  was  admissible  against  the  State  or  a  grantee 
under  it  and  the  case  of  Ratliff  v.  Burleson,  7  Texas  Civ.  App.,  has  no 
application. 

The  statements  of  the  witness  Eubank  that  his  meanderings  of  the 
river  just  north  of  the  Griffith  line  correspond  very  well  with  those  in 
the  Welch  field  notes,  were  inadmissible.  The  two  sets  of  meander- 
ings were  in  evidence,  and  when  compared  left  no  room  for  opinion 
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unless  some  question  arose  as  to  the  identity  or  comparative  identity 
of  callsy  in  which  event  the  expert  opinion  of  a  surveyor  would  be  ad- 
missible. 

Evidence  of  general  repute  and  recognition  of  the  location  of  the 
GriflSth  line  was  admissible,  and  all  assignments  presenting  objections 
thereto  are  overruled. 

In  justice  to  the  trial  court  it  should  be  stated  that  as  the  trial  was 
without  a  jury  he  heard  all  the  evidence,  noting  the  objections  above 
sustained,  and  reserved  his  rulings  on  these  objections.  In  the  absence 
of  conclusions  of  fact  and  law  indicating  otherwise  it  is  fair  to  suppose 
the  court  considered  and  was  influenced  alone  by  the  evidence  properly 
heard.    We  express  our  opinion  on  the  points  in  view  of  another  trial. 

For  the  reasons  given  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Traveler's  Protective  Association  op  America  v.  M.  Weil. 

Decided  November  %2,  1905. 

Aooldent  Poliey— Exemption  Clante — Intentional  Injury. 

Plaintiff  held  an  accident  policy  containing  the  following  provision:  "That 
the  association  shall  not  be  liable  for  any  injuries  incurred  by  a  member  in 
fightingi  altercation  or  quarrel,  nor  for  intentional  injuries  inflicted  by  the 
member,  or  any  other  person."  Plaintiff  was  struck  in  the  eye  by  another 
person,  and  the  sight  destroyed.  The  blow  was  struck  with  an  intention  to 
injure,  but  with  no  particular  intention  with  respect  to  the  consequences  of 
the  blow.  The  court  charged  the  jury  that  if  the  party  striking  the  blow  did 
not  intend  the  particular  injury  which  resulted,  the  plaintiff  was  entitled  to 
recover  on  said  policy.    Held,  error. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  W.  P.  Hamblen. 

Joe  H.  Eagle  and  J.  H.  Davenport,  for  appellant. — The  contract  and 
certificate  of  insurance  containing  a  provision  that  the  appellant  should 
not  be  liable  to  appellee  for  intentional  injuries  inflicted  by  another, 
and  the  undisputed  and  uncontradicted  evidence  in  this  case  establish- 
ing that  the  blow  which  caused  plaintifTs  injuries  was  intentionally 
delivered,  as  a  matter  of  law  all  injuries  resulting  from  such  blow  were 
intentional  within  the  meaning  of  the  contract  and  certificate  of  insur- 
ance, regardless  and  irrespective  of  whether  or  not  the  particular  and 
identical  injuries  resulting  therefrom  were  foreseen,  contemplated  or 
actually  intended  by  the  person  striking  the  blow ;  and  it  was  error  for 
the  court  to  refuse  to  so  instruct  the  jury.  Fidelity  &  Casualty  Co.  v. 
Smith,  71  S.  W.  Eep.,  391 ;  Galveston,  H.  &  S.  A.  By.  v.  Zantzinger, 
92  Texas,  368 ;  Matson  v.  Travelers'  Ins.  Co.,  45  Atl.  Rep.,  618 ;  Morris 
V.  Travelers'  Ins.  Co.,  43  S.  W.  Rep.,  898;  Orr  v.  Travelers'  Ins.  Co., 
24  So.  Rep.,  998;  McConkey  v.  Travelers'  Ins.  Co.,  127  TJ.  S.,  661. 

C.  L.  Bradley,  for  appellee. — An  accident — ^within  the  meaning  of  a 
policy  insuring  against  injuries  incurred  by  accident  is — "The  happening 
of  a  calamitous  event,  without  the  aid  or  design  of  the  person  injured 
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and  which  is  unforeseen."  The  policy  should  be  liberally  construed  in 
favor  of  the  insured  and  all  conditions  exempting  the  maker  from  the 
general  liability  should  be  strictly  construed.  The  courts  will  not  by 
construction  extend  the  exempting  clause  beyond  its  plain  terms.  Paid 
V.  Travelers'  Ins.  Co.,  112  N.  Y.,  472,  8  Am.  St.  Bep.,  758;  Utter  v. 
Travelers*  Ins.  Co.,  65  Mich.,  545,  8  Am.  St.  Bep.,  913;  1  Am.  and 
Eng.  Ency.  Law,  322. 

Where  the  policy  insures  generally  against  accidental  injuries,  and 
then  specially  excepts  "injuries  intentionally  inflicted  by  the  member 
or  any  other  person,*'  the  maker  of  the  contract  is  liable  for  accidental 
injury  inflicted  by  another,  when  the  act  which  caused  the  injury  was 
intentional,  but  the  injury  itself  which  resulted  from  the  act  done  was 
clearly  unintentional.  Bichards  v.  Travelers'  Ins.  Co.,  89  Cal.,  170, 
23  Am.  St.  Bep.,  455;  Utter  v.  Travelers'  Ins.  Co.,  65  Mich.,  545,  8 
Am.  St  Bep.,  913;  Paul  v.  Travelers'  Ins.  Co.,  112  N.  Y.,  472,  8  Am. 
St.  Bep.,  758 ;  Butero  v.  Travelers'  Ins.  Co.,  96  Wis.,  539,  65  Am.  St 
Bep.,  61 ;  Matson  v.  Travelers'  Ins.  Co.,  93  Me.,  469,  74  Am.  St  Bep., 
368,  45  Atl.,  518. 

GILL,  Chief  Justice. — ^This  suit  was  brought  by  M.  Weil  to  re- 
cover of  the  appellant  company  $1,000,  the  sum  stipulated  in  an  accident 
policy  for  the  loss  of  an  eye.  Plaintiff  also  sought  to  recover  12  percent 
of  such  sum  in  addition  as  statutory  damages  for  the  refusal  of  the 
defendant  to  pay  the  claim  when  due. 

The  defendant  pleaded  in  bar  of  plaintiff's  demand  the  clause  of  the 
policy  providing  "that  .  .  .  the  association  shall  not  be  liable  for 
any  injuries  incurred  by  a  member  in  fighting,  altercation  or  quarrel, 
not  for  intentional  injuries  inflicted  by  the  member  or  any  other  person," 
and  averred  that  the  injuries  for  which  recovery  was  sought  were  the 
consequence  of  an  assault  by  another,  and  came  within  the  exemption 
clause  of  the  policy.  The  defendant  also  claimed  the  injuries  were 
received  in  an  "altercation,  fight  and  quarrel"  for  which  there  would  be 
no  liability. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  plaintiff  for 
$1,000,  from  which  defendant  has  appealed.  The  facts  which  appear 
without  dispute  are  as  follows: 

Weil  and  wife  were  residents  of  El  Paso,  Texas.  They  had  separated, 
and  Weil  had  been  absent  about  five  months.  Mrs.  Weil  remained  in 
their  home  in  El  Paso  and,  at  the  time  of  the  trouble  out  of  which  this 
litigation  grew,  had  Mr.  and  Mrs.  J.  P.  Innes  rooming  in  the  house. 
Innes'  apartments  were  upstairs.  On  the  first  day  of  September,  1901, 
Weil  came  to  the  house  to  see  his  wife,  and  was  admitted.  His  purpose 
was  to  talk  to  his  wife  with  a  view  to  inducing  her  to  resume  their  former 
relations.  He  began  to  talk  with  her,  and  she  declined  his  proposals. 
They  were  standing  in  the  hall  near  the  foot  of  the  stairs.  The  telephone 
was  on  the  wall  near  them.  Mrs.  Innes  was  with  Mrs.  Weil,  and  W.  P. 
Innes  was  upstairs  in  his  room.  When  Mrs.  Weil  declined  Weil's  pro- 
posal he  became  very  angry,  and  upon  Mrs.  Weil's  threat  to  telephone  for 
the  police  he  tore  the  telephone  from  the  wall.  This  frightened  the  two 
women,  and  Mrs.  Weil  called  for  Innes.  She  called  him  by  his  given 
name,  her  voice  being  much  like  the  voice  of  Mrs.  Innes.    Innes,  think- 
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ing  his  wife  had  been  threatened  or  abused,  rushed  down  the  stair  and 
struck  Weil  in  the  face  with  his  fist^  knocking  him  down.  He  intended 
at  the  moment  to  strike.  Weil  and  to  injure  him,  but  did  not  intend  to 
put  out  his  eye.  It  is  very  clear  that  he  had  no  particular  intention  with 
respect  to  the  consequences  of  the  blow.  He  simply  struck  Weil  in 
anger  in  the  mistaken  belief  above  explained.  Innes  immediately  dis- 
covered his  mistake  and  that  he  was  not  justified  in  striking  him,  and 
he  at  once  apologized  and  his  apology  was  accepted.  As  a  result  of  the 
blow  of  the  fist  Weil  lost  the  sight  of  his  right  eye.  There  was  no 
quarrel  or  altercation  between  Weil  and  Innes,  nor  any  justification  for 
the  assault  by  Innes.  Weil  was  carrying  at  the  time  a  policy  in  defend- 
ant company  insuring  him  against  accidents,  but  containing  the  ex- 
emption clause  pleaded  by  defendant.  The  dues  and  premiums  had  been 
paid  and  the  policy  was  in  force. 

Thereafter  plaintiff  made  due  and  timely  proof  of  his  injuries  and 
their  cause,  but  the  company,  for  tfee  reasons  set  up  in  defense,  refused 
to  pay  the  claim. 

The  appellant  complains  of  the  action  of  the  trial  court  in  charging 
in  effect  that  if  Innes  did  not  intend  the  particular  injury  plaintiff  was 
entitled  to  recover,  and  insists  that  a  verdict  should  have  been  directed 
for  defendant.    We  are  of  opinion  the  proposition  is  sound. 

We  do  not  undertake  to  say  that  consequences  might  not  follow  such  a 
blow,  of  a  character  so  unusual  and  so  apparently  unrelated  to  the  act, 
as  to  exclude  the  idea  that  they  were  included  within  the  general  inten- 
tion to  inflict  injury.  The  distinction  is  recognized  in  Bichards  v. 
Travelers'  Insurance  Company,  23  Am.  St.  Rep.,  455,  a  California  case, 
and  is  justified  by  approved  definitions  of  the  word  "accident."  See 
note  at  page  763,"  8  Am.  St.  Rep. 

But  under  the  facts  of  this  case  we  are  of  opinion  there  is  no  room 
for  controversy.  We  have  a  blow  of  the  fist,  struck  by  an  adult  man 
actuated  by  the  anger  and  passion  naturally  resulting  ^rom  his  supposed 
provocation.  A  blow  struck  in  the  eye,  according  to  plaintiff's  own 
statement.  The  force  was  sufficient  to  knock  him  down,  and  the  injury 
to  the  eye  was  due  to  the  blow  and  not  to  the  fall.  We  think  the  injury 
to  the  eye  falls  clearly  within  the  general  purpose  to  injure,  and  that 
it  did  not  devolve  on  the  defendant  to  show  that  Innes  had  a  specific 
intention  to  infiict  the  particular  character  of  injury  which  might  fiow 
from  the  assault.  The  case  of  Fidelity  and  Casualty  Co.  v.  Smith,  71 
S.  W.  Rep.,  391,  is  in  point.  In  that  case  the  assured  was  struck  with  a 
chair,  and,  while  no  serious  consequences  were  intended,  the  assured  was 
so  injured  that  he  was  confined  to  his  bed  for  months.  It  was  held  by 
the  Court  of  Civil  Appeals  of  the  Third  District  that  the  injuries  fell 
within  the  exemption.  We  think  that  decision  sound,  and  that  the 
same  reasons  should  control  in  this  case. 

We  are  of  opinion  the  judgment  should  be  reversed,  and  judgment 
here  rendered  for  appellant,  and  it  is  so  ordered. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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W.  J.  Lee  v.  T.  L.  Hiokson. 

Decided  November  22,  1005. 

1. — ^^leadingi — ^Verifioation. 

It  is  not  necessary  that  the  answer  of  defendant  to  a  suit  to  set  aside  a 
judgment  in  his  favor  because  obtained  on  false  testimony  should  be  verified 
by  affidavit. 

2. — ^Intervention — Content. 

There  was  no  error  in  permitting  the  intervention,  in  a  suit  to  set  aside 
a  judgment  for  recovery  of  land  by  defendant  against  plaintiff,  of  purchasers 
from  such  defendant  during  the  pendency  of  the  former  suit,  where  the  plain- 
tiff consented  to  the  intervention. 

8. — ^Kulings  on  Evidence — Statement  of  Vaett. 

Errors  assigned  on  rulings  upon  the  admission  of  evidence  can  not  be  con- 
sidered in  the  absence  of  a  statement  of  facts. 

Appeal  from  the  District  Court  of  Brown  County.  Tried  below  before 
Hon.  John  W.  GoodwiUi 

Whitehead  &  Wilson,  for  appellant. — ^When  suit  is  brought  to  vacate 
a  judgment  procured  by  false  swearing  and  the  plaintiff  is  required  to 
plead  under  oath  it  is  necessary  for  the  defendant  to  answer  under 
oath,  if  at  all. 

Where  a  party  purchases  real  estate  while  the  title  to  the  same  is  in 
litigation  his  title  must  stand  or  fall  with  that  of  his  vendor. 

0,  U.  Harrison,  for  appellee. 

EIDSON,  Associate  Justice. — This  suit  was  brought  in  the  court 
below  to  set  aside  and  vacate  a  judgment  rendered  in  the  District  Court 
of  Brown  County  on  the  3d  day  of  January,  A.  D.  1903,  styled  W.  J. 
Lee  V.  T.  L.  Hickson,  No.  1763,  upon  the  alleged  ground  that  said 
judgment  was  procured  by  the  false  and  fraudulent  testimony  of  de- 
fendants witness  B.  G.  Sweet,  said  suit  being  an  action  in  trespass 
to  try  title  to  half  section  No.  4,  certificate  No.  3162,  G.  C.  &  S.  F.  By. 
Co.  land  in  Brown  County,  and  for  damages. 

The  court  below,  after  hearing  the  case  on  its  merits,  refused  to 
vacate  said  original  judgment,  and  again  rendered  judgment  for  said 
defendant  Hickson  and  also  for  interveners  in  this  suit  for  the  land  in 
controversy. 

Appellant's  first  and  second  assignments  of  error  complain  of  the 
action  of  the  court  below  in  overruling  his  exception  to  defendant  Hick- 
son's  answer,  based  upon  the  ground  that  said  answer  was  not  sworn 
to  and  did  not  deny  the  allegations  of  plaintiff's  petition.  While  the 
judgment  of  the  court  below  recites  that  the  court  overruled  the  ex- 
ceptions of  plaintiff  to  defendant's  pleadings,  we  find  no  exceptions, 
either  general  or  special,  of  plaintiff  to  defendant  Hickson's  pleadings 
contained  in  the  record;  and,  for  this  reason,  these  assignments  need 
not  be  considered.    However,  there  is  an  answer  contained  in  the  record 
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for  defendant  Hickson^  signed  by  his  attorney,  not  sworn  to,  which 
denies  all  the  allegations  embraced  in  plaintiff's  petition.  We  know  of 
no  rule  of  law,  and  appellant  has  cited  no  authority,  holding  that  an 
answer  in  this  character  of  case  should  be  sworn  to,  or  that  it  could  not 
be  filed  and  presented  by  an  attorney.  Hence  we  overrule  appellant^s 
first  aud  second  assignments  of  error. 

Appellant's  third  assignment  of  error  is  not  well  taken.  The  court 
below  properly  permitted  King  and  Harrison  to  intervene  in  this 
cause.  The  order  of  the  court  allowing  them  to  intervene  recites  that 
the  plaintiff,  in  open  court,  agreed  that  they  might  be  allowed  to  inter- 
vene in  the  case. 

There  being  no  statement  of  facts  legally  in  the  record,  appellant's 
other  assignments  of  error,  all  of  which  relate  to  matters  of  evidence, 
can  not  be  considered. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Missouri^  £ak8As  ft  Texas  Railway  Company  of  Texas  y.  H.  J. 

Mitchell. 

Decided  November  22,  1905. 

Injury  to  Penon— SzAminatloiL  by  Phyiioiani. 

Tbough  plaintiff  can  not  be  required  to  submit  to  an  examination  of  his 
person  by  physicians,  his  unwillingness  to  submit  to  such  an  examination  when 
he  claims  injuries  not  perceptible  to  ordinary  observation  is  a  circumstance 
which  the  jury  may  consider,  and  it  was  error  to  exclude  a  question  as  to 
whether  he  was  willing  that  it  be  had. 

Appeal  from  the  District  Court  of  Bell  County.  Tried  below  before 
Hon  Jno.  M.  Furman. 

T.  8.  Miller  and  Geo.  W.  Tyler,  for  appellant. — Defendant  had  a 
right  to  propound  the  question  and  to  have  it  answered  by  plaintiff  and 
if  answered  affirmatively  defendant  might  have  had  the  plaintiff  ex- 
amined by  a  physician  or  physicians  appointed  by  the  court  or  agreed 
upon  by  counsel  for  both  parties.  If  answered  in  the  negative  the 
answer  would  have  gone  to  the  jury,  with  any  explanation  or  reasons 
therefor  and  as  affecting  the  weight  of  plaintiff's  testimony,  and  defend- 
ant had  a  right  to  the  same.  Austin  &  X.  W.  By.  Co.  v.  Cluck,  97  Texas, 
172;  Houston  Electric  Co.  v.  Lawson,  11  Texas  Ct.  Rep.,  301;  Union 
Pacific  By.  Co.  v.  Botsford,  141  U.  S.,  256. 

Jos.  P,  Kinnard  and  McMahon  &  Curtis,  for  appellee. — The  question 
asked  was  not  a  proposition  which  upon  its  acceptance  by  appellee  would 
have  been  binding  upon  appellant.  It  was  not  an  offer  for  agreement 
nor  request  to  have  an  examination  made,  but  w^s  in  the  nature  of  a 
banter  to  the  witness,  and  the  question  did  not  tend  toward  the  proof 
of  any  fact  material  to  any  issue  in  the  case.  Austin  &  N.  W.  By.  Co. 
V.  Cluck,  97  Texas,  172;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Pendery,  14 
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Texas  Civ.  App.,  66;  Dallas  C.  E.  St.  By.  Co.  v.  Butherford,  9  Texas 
Ct.  Bep.,  239;  Southern  Bell  Tel.  Co.  v.  Lynch,  95  Ga.,  529. 

KEY,  Associate  Justice. — From  a  judgment  in  favor  of  the  plain- 
tiff in  a  personal  injury  damage  suit,  the  defendant  has  appealed. 

The  first  assignment  of  error  in  appellant's  brief  relates  to  a  ruling 
of  the  trial  court  in  excluding  certain  testimony.  The  plaintiff  testified 
in  his  own  behalf,  his  testimony  tending  to  show  that  he  had  sustained 
serious  injuries,  as  a  result  of  the  matters  complained  of  in  his  petition, 
some  of  which  injuries  were  internal  and  not  perceptible  to  ordinary 
observation.  On  cross-examination  appellant's  counsel  propounded  to 
him  this  question:  "Are  you  now  willing  to  be  examined  physically, 
touching  the  injuries  you  now  claim  to  have,  by  a  physician  or  physicians 
to  be  appointed  by  the  court  or  to  be  agreed  upon  by  counsel  for  both 
sides  of  this  case?''  This  question  was  objected  to  upon  the  ground  (1) 
that  appellee  had  twice  been  examined  at  the  instance  of  appellant;  (2) 
that  it  was  a  'matter  entirely  in  the  hands  of  his  counsel;  (3)  that  the 
question  was  immaterial,  and  (4)  that  no  motion  had  been  filed  asking 
that  appellee  be  required  to  submit  to  another  examination. 

These  objections  were  sustained  and  a  bill  of  exception  reserved.  The 
record  indicates  that  this  occurred  two  or  three  days  before  the  case  was 
submitted  to  the  jury.  In  Bailway  v.  Cluck,  97  Texas,  172,  though  it 
was  held  that  the  courts  of  this  State  have  no  power  to  compel  litigants 
to  submit  to  a  physical  examination,  the  Supreme  Court  ruled  that  when 
a  plaintiff  suing  for  personal  injuries  rejects  a  proposition  submitted 
by  the  defendant  to  have  such  an  examination  made  by  physicians  agreed 
upon  or  appointed  by  the  court,  the  defendant  was  entitled  at  the  trial 
to  prove  such  rejection  or  refusal  by  the  plaintiff.  It  was  there  held 
that  the  fact  of  such  refusal  was  a  pertinent  circumstance  to  be  con- 
sidered by  the  jury  in  determining  the  weight  to  be  given  to  the  plain- 
tiff's testimony,  and  the  court,  among  other  things,  said :  "If  the  jury 
should  believe  that  the  refusal  showed  a  purpose  to  conceal  the  truth, 
they  might  take  the  fact  into  account  in  weighing  the  evidence.  If  a 
satisfactory  reason  should  be  given  for  the  refusal,  and  other  evidence 
were  suflScient,  the  refusal  would  not  defeat  a  recovery." 

Accepting  that  decision  as  the  law  in  this  State,  we  hold  that  the 
trial  court  erred  in  the  ruling  under  consideration.  If  no  objection  had 
been  interposed  to  the  question,  and  the  plaintiff  had  stated  that  he  was 
unwilling  to  submit  to  such  examination,  and  had  assigned  some  of  the 
reasons  which  were  interposed  as  objections  to  the  testimony,  such 
reasons  might  have  had  weight  with  the  jury;  but  they  furnished  no 
excuse  for  excluding  the  testimony  from  the  jury.  The  fact  that  no 
motion  was  filed  asking  for  such  examination,  or  that  the  refusal  had  not 
occurred  before  the  case  went  to  trial,  affords  no  ground,  in  our  opinion, 
for  distinguishing  this  from  the  Cluck  case.  The  record  indicates  that 
there  was  ample  time  in  which  to  make  such  examination;  but,  regard- 
less of  the  question  of  time,  according  to  the  doctrine  of  the  Cluck 
case,  the  defendant  had  the  right  to  show  that  the  plaintiff  was  unwilling 
to  submit  to  an  examination  by  physicians  not  selected  exclusively  by 
himself.  If  it  be  conceded  that  it  may  be  shown  that  such  unviriliing- 
ness  existed  prior  to  the  time  of  the  trial,  it  must  follow,  we  think,  that 
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the  defendant  has  the  right  to  show  the  existence  of  such  unwillingness 
at  the  very  time  that  the  plaintiff  is  on  the  stand  describing  his  injuries 
to  the  jury.  Of  course,  in  either  case,  a  plaintiff  may  be  able  to  give  an 
explanation  showing  that  his  refusal  is  not  arbitrary  or  capricious, 
thereby  breaking  the  force  of  the  point  sought  to  be  made  against  him ; 
but  such  explanation,  however  satisfactory,  can  have  no  weight  in  de- 
termining the  admissibility  of  the  testimony. 

Some  other  questions  are  presented  in  appellant's  brief,  all  of  which 
have  been  considered  and  are  decided  against  it. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause 


remanded. 


Reversed  and  remanded. 


Joseph  Landa  v.  J.  T.  Stark  Grain  Company. 

Decided  Norember  22,  1006. 

Venue — ^Plea  of  Privlleffe — QuestloB  of  Faot. 

The  evidence  herein  is  held  to  raise  an  ieeue  of  fact  as  to  whether  the 
allegation  of  fraud  committed  in  the  county  where  suit  was  brought,  relied  on 
to  defeat  defendant's  plea  of  privilege  to  be  sued  in  the  countv  of  its  resi- 
dence, was  untrue  and  merely  made  to  obtain  jurisdiction,  which  should  have 
been  submitted  to  the  jurj,  and  not  determined  by  the  court,  which  had  in- 
structed a  verdict  for  defendant  on  that  plea. 

Appeal  from  the  District  Court  of  Comal  County.  Tried  below  be- 
fore Hon.  L.  W.  Moore. 

F.  J.  Mayer,  for  appellant. — The  court  erred  in  giving  the  defend- 
ant's special  charge  to  the  jury  to  find  in  favor  of  the  defendant  on  the 
plea  of  privilege.  Bev.  Stats.,  art.  1194,  sees.  7,  23;  Middlebrook  v. 
David  B.  Mfg.  Co.,  86,  706 ;  Merchants',  etc.,  Co.  v.  Seeligson,  4  App. 
C.  C,  sec.  205;  Landa  v.  Hunt,  45  S.  W.  Rep.,  860;  Hunt  County 
Oil  Co.  V.  Scott,  67  S.  W.  Bep.,  451,  28  Texas  Civ.  App.,  213;  History 
Co.  V.  Flint,  4  App.  C.  C,  sec.  224;  Boothe  v.  Piest,  80  Texas,  141. 

Brown  &  Hughston,  for  appellee. — Even  if  there  was  any  proven 
fact  which  to  any  mind  might  be  evidence  of  fraud,  the  same  was  so 
slight  that  the  doctrines  and  principles  announced  in  the  following  au- 
thorities are  in  point,  and  that  the  court  should  have  directed  a  ver- 
dict in  favor  of  the  appellees.  Joske  v.  Irvine,  91  Texas,  574;  Texas 
&  P.  By.  Co.  V.  Carlin,  60  L.  B.  A.,  462;  Commissioners  v.  Clark,  94 
U.  S.,  278;  Improvement  Co.  v.  Munson,  14  Wall.,  448;  Pleasants  v. 
Fant,  22  Wall.,  120;  Parks  v.  Boss,  11  How.,  373;  Merchants'  Bank  v. 
State  Bank,  10  Wall.,  637;  Hickman  v.  Jones,  9  Wall.,  201. 

KEY,  Associate  Justice. — This  is  a  suit  against  a  private  corpo- 
ration. The  defendant  interposed  a  plea  of  privilege  to  be  sued  in  the 
county  of  its  domicile.  After  hearing  the  testimony  the  court  below 
instructed  the  jury  to  find  for  the  defendant  on  its  plea  of  privilege, 
which  was  done^  and  the  plaintiff  has  appealed. 
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In  his  petition  the  plaintiif  charged  the  defendant  with  the  com- 
mission of  certain  frauds  in  Comal  County,  where  the  suit  was  brought, 
on  account  of  which  frauds  a  recovery  was  sought.  It  was  also  charged 
that  part  of  the  cause  of  action  arose  in  that  county. 

Further  answering,  the  defendant  alleged  that  the  charges  of  fraud 
contained  in  plaintiff's  petition  were  untrue,  and  were  made  for  the 
purpose  of  conferring  jurisdiction. 

We  hold  that,  in  directing  a  verdict  for  the  defendant,  the  trial 
court  committed  error.  We  deem  it  unnecessary,  if  not  improper,  to 
discuss  the  testimony,  and  merely  state  our  conclusion  that  it  was  such 
as  entitled  the  plaintiff  to  have  the  question  of  jurisdiction,  as  well  as 
other  questions  in  the  case,  presented  to  the  jury  under  proper  instruc- 
tions. (Landa  v.  Hunt,  45  S.  W.  Bep.,  860 ;  Merchants'  Co.  v.  Seelig- 
son,  4  App.  Civ.  Cas.,  sec.  206.) 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


St.  Louis  Southwestern  Bailwat  Company  v.  M.  L.  Buckner. 

Decided  November  23,  1905. 

Bhipment  of  Live  Stock — ^Injury — ^Evideiice— Charge. 

A  horse  was  shipped  over  several  lines  of  railroad,  all  of  which  were  made 
defendants.  The  plaintiff  plead  aggravation  of  the  injury  received  on  one  road, 
by  delay  on  another,  but  there  was  no  evidence  of  aggravation  by  such  delay. 
The  court  charged  the  jury  that  they  should  find  against  the  company  on  whose 
line  the  injury  occurred.  Held,  that  the  charge  was  not  subject  to  the  objection 
that  it  put  upon  the  road,  on  which  the  horse  was  actually  injured,  the  con- 
sequences of  delay  on  the  other  road. 

Appeal  from  the  County  Court  of  Smith  County.  Tried  below  be- 
fore Hon.  S.  A.  Lindsey. 

8.  H.  West,  Marsh  &  Mcllwaine  and  J.  8,  Mcllwaine,  for  appellant. 
— The  court  erred  in  that  part  of  its  main  charge  wherein  it  charged 
the  jury  as  follows :  "If  you  find  for  the  plaintiff,  you  will  find  against 
the  defendant  company  upon  whose  railroad  the  car  was  when  the  in- 
jury occurred."  Gulf,  C.  &  S.  F.  By.  v.  Lee,  65  S.  W.  Bep.,  54;  In- 
ternational  &  G.  N.  By.  v.  Young,  72  S.  W.  Bep.,  68;  Fort  Worth  & 
D.  C.  By.  V.  McAnulty,  7  Texas  Civ.  App.,  321 ;  Fort  Worth  &  D.  C. 
By.  V.  Williams,  77  Texas,  121;  Hunter  v.  Southern  Pac.  Bv.,  76 
Texas,  195;  Gulf,  C.  &  S.  F.  Bv.  v.  Baird,  75  Texas,  256;  St.  Louis  & 
S.  W.  By.  V.  Vaughan,  41  S.  W.  Bep.,  415;  Texas  &  Pac.  By.  v.  Llano 
Livestock  Co.,  33  S.  W.  Bep.,  748. 

H.  0.  Robertson,  8awnie  Robertson  and  Robertson  &  Robertson,  for 
appellee. — It  is  not  proper  for  the  court  to  charge  upon  an  issue  made 
by  the  pleadings  but  not  raised  by  the  evidence,  and,  as  in  this  case 
there  was  no  evidence  to  show  that  any  damage  was  done  on  the  St. 
Louis  Southwestern  Bailway  Company  of  Texas  or  the  St.  Louis,  Iron 
Mountain  &  Southern  Bailway  Company,  a  charge  on  apportionment 
of  damages  would  have  been  not  only  unnecessary,  but  jKJsitive  error. 
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Dodd  V.  Arnold,  28  Texas,  97;  Loving  v.  Dixon,  56  Texas,  76;  Gal- 
veston, H.  &  S.  A.  By.  V.  Seligman,  23  S.  W.  Kep.,  298;  Houston  & 
T.  C.  Ry.  V.  Tierney,  72  Texas,  312;  Texas  &  Pac.  Ry.  v.  Moore,  27 
S.  W.  Bep.,  965;  St.  Louis  &  S.  W.  By.  v.  Caseday,  40  S.  W.  Rep.,  199. 

GTLL,  Chief  Justice. — M.  L.  Buckner  sued  the  St.  Louis  South- 
western Bailway  Company  of  Texas,  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company  and  the  St.  Louis  Southwestern  Railroad 
Company,  to  recover  for  injuries  sustained  by  a  horse  belonging  to  him 
during  its  shipment  over  appellants'  lines  from  Memphis  to  Dallas, 

The  defendants  answered  by  general  denial,  and  each  filed  a  sworn 
^denial  of  partnership.     Each  also  pleaded  that  the  alleged  injury  did 
not  occur  on  its  own  line,  and  other  defenses  not  necessary  to  be  here 
considered. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  plaintiff  for 
$487.50  against  the  appellant,  and  the  Iron  Mountain  Company  and 
the  St.  Louis  Southwestern  Company  of  Texas  were  discharged  with 
their  costs,  and  the  case  is  here  on  the  appeal  of  the  defendant  cast  in 
the  lower  court. 

The  plaintiff  shipped  a  horse  from  Memphis,  Tennessee,  to  Dallas, 
Texas.  The  bill  of  lading,  which  routed  the  shipment  over  the  three 
lines  above  named,  stipulated  that  each  company  should  be  responsible 
only  for  damages  occurring  on  its  line. 

While  the  car  was  in  charge  of  appellant  the  horse  injured  one  of 
his  legs  through  a  defect  in  the  car  door.  The  defect  was  one  which 
appellant  should  have  discovered  and  repaired.  The  horse  was  at^ 
tended  by  his  keeper,  who  testified  when  and  where  and  how  the  injury 
occurred. 

The  plaintiff  also  claimed  that  the  injuries  were  exaggerated  by  a 
negligent  delay  of  twenty-four  hours,  which  occurred  on  the  line  of  the 
St.  Louis  Southwestern  Railway  Company  of  Texas,  near  Dallas,  Texas. 
The  delay  was  shown  to  have  occurred,  but  there  is  no  evidence  that  it 
had  any  injurious  effect  on  the  horse.  The  keeper  was  with  him  and 
was  ministering  to  his  wounds. 

Appellant  complains  that  the  court  erred  in  charging  the  jury  that 
they  should  find  damages  against  the  company  on  whose  line  the  injury 
occurred. 

The  point  made  is  that  it  put  upon  the  appellant  not  only  the  natu- 
ral consequences  of  the  injury,  but  such  aggravation  as  was  subse- 
quently caused  by  the  delay  of  the  Texas  Company. 

The  objection  is  without  merit,  because  there  was  no  evidence  of 
any  damage  due  to  the  delay. 

The  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 
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Jesse  French  Piano  and  Oroan  Company  v.  T.  J.  Clay  et  al. 

Decided  November  23,  1905. 

1. — County  Court — ^Injunotion. 

Since  the  amendment  of  1891  to  section  16,  article  5  of  the  .Ck>natitution, 
the  power  of  the  County  Courts  to  issue  writs  of  injunction  is  not  limited  to 
the  enforcement  of  their  jurisdiction,  but  is  a  general  power  which  might  be 
exercised  in  all  cases  where  the  amount  in  controversy  gives  the  court  juris- 
diction. 


-Execution  from  Justice  Court — ^Amount  in  Controversy. 
Plaintiff  sued  in  the  County  Court  to  restrain  the  sale  of  a  piano,  worth 
$350,  under  execution  from  the  Justice  Court  upon  a  judgment  for  $15,  alleged 
to  have  been  fraudulently  procured,  to  cancel  said  judgment  and,  in  addition, 
to  recover  $400  damages  for  the  wrongful  and  malicious  acts  of  defendants  in 
procuring  the  judgment  and  execution  and  making  the  levy.  Held,  the  County 
Court  had  jurisdiction  of  the  suit. 

Appeal  from  the  County  Court  of  Smith  County.  Tried  below  be- 
fore Hon.  S.  A.  Lindsey. 

E.  P.  Price,  for  appellant. — The  court  erred  in  dismissing  this  cause 
for  the  want  of  jurisdiction.  Sayles'  Civ.  Stats.,  arts.  1154  and  1155; 
Smith  V.  Horton,  92  Texas,  22. 

W.  P,  Boyette,  for  appellees. — The  County  Court  did  not  err  in  dis- 
missing this  case  for  the  want  of  jurisdiction.  Bev.  Stats.,  art.  1668; 
Texas  Const.,  art.  5,  sec.  19;  Odum  v.  McMahon,  3  S.  W.  Rep.,  286; 
Carlisle  v.  Coffee,  59  Texas,  391. 

An  injunction  will  not  be  granted  where  there  is,  or  was,  an  adequate 
remedy  at  law.  Texas  Mex.  By.  Co.  v.  Wright,  88  Texas,  346,  31  S. 
W.  Bep.,  613;  Houston,  E.  &  W.  T.  By.  Co.  v.  EUisor,  37  S.  W.  Bep., 
972;  Texas  Mex.  By.  v.  Wright,  29  S.  W.  Bep.,  1134;  Jordon  v.  Cor- 
ley,  42  Texas,  284;  Crawford  v.  Winfield,  25  Texas,  414;  Nevine  v. 
McKee,  61  Texas,  412;  Contreras  v.  Haynes,  61  Texas,  104;  Morris  v. 
Edwards,  62  Texas,  205;  Batto  v.  Levy,' 63  Texas,  278;  Clegg  v.  Dar- 
ragh,  63  Texas,  357;  Ham  v.  Phelp,  65  Texas,  592,  84  S.  W.  Bep., 
836;  Johnson  v.  Templeton,  60  Texas,  238;  Brownson  v.  Beynolda,  77 
Texas,  254;  Batto  v.  Levy,  63  Texas,  278;  Clegg  v.  Darragh,  63  Texas, 
357;  Anderson  v.  Oldham,  82  Texas,  228;  Freeman  on  Judgments,  503. 

Damages  cannot  be  alleged  against  D.  Y.  Gaines,  Jeff  Ivey  and  W. 
P.  Boyette,  and  tacked  onto  the  amount  of  the  judgment  sought  to  be 
enjoined  against  the  sole  owner,  T.  J.  Clay,  in  order  to  make  a  sum 
large  enough  to  come  within  the  jurisdiction  of  the  County  Court 
Such  would  be  a  misjoinder  of  causes  of  action  so  far  as  all  the  parties 
are  concerned  except  the  owner  of  the  judgment,  T.  J.  Clay. 

BEESE,  Associate  Justice. — The  Jesse  French  Piano  and  Organ 
Company  brought  this  suit  in  the  County  Court  of  Smith  County 
against  T.  J.  Clay,  W.  F.  Boyette,  D.  Y.  Gaines,  justice  of  the  peace, 
and  T.  J.  Ivy,  constable.  The  suit  was  to  restrain  the  sale  of  a  piano 
worth  $350  under  execution  from  the  Justice's  Court  upon  a  judgment 
for  $15,   alleged  to  have  been  fraudulently   procured,   to   cancel  the 
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judgment,  and^  in  addition,  to  recover  $400  damages  for  the  wrongful 
and  malicious  acts  of  defendants  in  procuring  the  judgment  and  exe- 
cution and  making  the  levy. 

The  County  Court  dismissed  the  suit  for  want  of  jurisdiction,  and 
plaintiff  appeals.  The  only  error  assigned  is  the  dismissal  of  the  suit 
for  want  of  jurisdiction. 

Section  16,  article  5  of  the  Constitution,  defining  the  jurisdiction 
of  the  County  Court,  is  as  follows:  "They  shall  have  exclusive  juris- 
diction in  all  civil  cases  when  the  matter  in  controversy  shall  exceed 
in  value  $200,  and  not  exceed  $500,  exclusive  of  interest,  and  con- 
current jurisdiction  with  the  District  Court  when  the  matters  in  con- 
troversy shall  exceed  $500  and  not  exceed  $1,000,  exclusive  of  inter- 
est. .  .  .  And  the  County  Court,  or  judge  thereof,  shall  have  power  to 
issue  writ  of  injunction,  mandamus,  and  all  writs  necessary  to  the 
enforcement  of  the  jurisdiction  of  said  court." 

It  has  been  held  that,  since  the  adoption  of  the  amendment  of  1891 
to  this  article  as  it  originally  stood,  the  power  of  the  County  Court  to 
issue  writs  of  injunction  was  not  limited  to  cases  in  which  the  writ 
might  be  necessary  to  the  enforcement  of  the  jurisdiction  of  the  court, 
but  was  a  general  power  which  might  be  exercised  in  all  cases  where 
the  amount  in  controversy  gave  the  court  jurisdiction.  (Dean  v.  The 
State.  On  motion  for  rehearing,  88  Texas,  296;  Johnson  v.  Hanscom, 
90  Texas,  324;  Lazarus  v.  Swafford,  15  Texas  Civ.  App.,  368.) 

If  the  amount  in  controversy  in  the  suit  of  appellant  against  ap- 
pellees is  within  the  jurisdiction  of  the  County  Court — that  is,  if  it 
exceeds  in  value'  $200  and  does  not  exceed  in  value  $1,000 — the  County 
Court  had  jurisdiction  to  issue  the  writ  of  injunction  and  to  hear  and 
determine  the  cause. 

The  plaintiff  sought  to  restrain  the  sale  of  a  piano  of  the  value  of 
$350  under  execution  issued  upon  a  judgment  of  a  Justice's  Court  for 
$15.  Is  the  value  of  the  piano  or  the  amount  of  the  judgment  the 
amount  in  controversy?  In  view  of  the  decision  of  this  court  in  Law- 
son  V.  Lynch  (9  Texas  Civ.  App.,  582),  and  other  cases  holding,  in 
substance,  that  in  a  suit  for  debt,  and  to  foreclose  a  noncontract  lien, 
such  as  an  attachment,  or  the  statutory  landlord's  lien  on  personal 
property,  the  amount  of  the  debt,  and  not  the  value  of  the  property, 
determined  the  jurisdiction,  we  might  hesitate  to  declare  that  the  value 
of  the  piano  in  this  case  gave  the  County  Court  jurisdiction.  In  the 
former  cases  it  might  be  reasonably  held  that,  at  the  time  of  the  in- 
stitution of  the  suit,  there  was  no  question  of  the  value  of  the  prop- 
erty. In  either  case  the  plaintiff  only  desires  to  reach  and  subject  siicli 
amount  in  value  of  property  as  will  satisfy  his  debt,  and  the  value 
of  the  crop,  etc.,  upon  which  the  landlord's  lien  existed,  or  the  value 
of  the  property  attached,  could  not  increase  or  diminish  the  amount 
in  controversy.  We  think,  however,  the  present  case  is  distinguishable 
from  those.  The  plaintiffs  in  the  writ  do  not  seek  to  have  so  much 
of  the  piano  sold  as  will  be  sufficient  to  satisfy  the  judgment,  but 
to  sell  the  entire  and  indivisible  thing  of  the  value  of  $350.  It  is, 
we  think,  no  answer  to  plaintiff's  complaint  to  say  that  he  can  prevent 
this  by  paying  the  judgment,  and,  therefore,  the  amount  of  the  judg- 
ment is  the  only  amount  in  controversy.     It  is  true  that  plaintiff 
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seeks  to  cancel  the  judgment^  but,  as  the  matters  are  pleaded,  this 
is  sought  only  as  a  means  of  arriving  at  the  end  desired  to  be  reached, 
to  prevent  the  sale  of  the  piano.  There  is  no  prayer  for  injunction  to 
restrain  the  execution  of  the  judgment  further.  If  nothing  else  were 
sought  except  the  annulment  and  cancellation  of  a  fraudidently  pro- 
cured judgment,  the  conclusion  would  be  unavoidable  that  the  amount 
of  the  judgment  would  determine  the  jurisdiction,  but  we  think  the 
present  case  rests  upon  a  different  ground.  Plaintiff  seeks  to  pre- 
vent the  wrongful  taking  of  his  piano,  worth  $350,  under  color  of 
legal  process,  which  he  claims  can  not  be  rightfully  used  for  that  pur- 
pose. That  the  process  itself  rests  upon  a  judgment  for  only  $15, 
which,  according  to  the  allegations  of  the  petition,  can  not  justify  the 
process  on  account  of  the  fraud  in  its  procurement,  can  not  affect  the 
value  of  plaintiff's  property  rights  involved  in  the  case.  The  value  of 
the  property  being  within  the  jurisdiction  of  the  County  Court,  it  does 
not  matter  that,  in  order  to  give  the  plaintiff  the  relief  prayed  for  by 
restraining  the  sale  of  the  property,  it  is  necessary  first  to  adjudicate 
that  the  judgment  was  procured  in  such  a  way  as  to  entitle  plaintiff  to 
this  relief,  and,  this  appearing,  to  further  cancel  the  judgment. 

The  jurisdiction  of  the  County  Court,  however,  does  not  rest  alone, 
or,  it  might  be  said,  principally,  upon  the  value  of  the  piano  levied 
upon.  Plaintiff  also  sues  to  recover  $400  as  damages  for  the  wrongful 
and  malicious  acts  of  defendants  in  procuring  the  judgment,  and  in 
making  the  levy  upon  the  property  and  advertising  it  for  sale.  Is  the 
amount  of  these  damages  involved  in  this  suit,  and  to  be  considered 
in  determining  the  jurisdiction  of  the  County  Court?  We  think  so, 
clearly.  The  contrary  view  can  only  rest  upon  the  assumption  that  the 
only  thing  in  controversy  is  the  judgment  of  the  Justice's  Court,  and 
that  the  amount  in  controversy,  therefore,  is  fifteen  dollars.  It  might 
be  urged  plausibly,  and  possibly  soundly,  that  if  this  judgment  were 
canceled  and  annulled,  as  prayed  for,  the  execution  and  levy  would 
necessarily  go  with  it,  and  that,  therefore,  the  judgment  was  the  only 
real  matter  in  controversy,  so  far  as  the  relief  sought  is  confined  to 
restraining  the  sale  of  the  piano.  But  no  such  result  would  follow  as 
to  the  damages  claimed.  Indeed,  if  it  should  be  determined  that  there 
was  no  jurisdiction  in  the  County  Court  to  enjoin  proceedings  under 
the  judgment,  on  account  of  its  amount  being  less  than  $200,  there 
would  still  remain  plaintiff's  claim  for  damages  to  he  disposed  of. 
Suppose  it  be  true,  as  urged  by  appellee,  that,  as  matter  of  law  appear- 
ing from  the  face  of  the  petition,  plaintiff  would  not  be  entitled  to  re- 
cover the  damages  as  prayed  for  in  this  suit.  That  would  not  affect 
the  jurisdiction  of  the  court  to  hear  and  determine  the  case,  but  only 
the  right  of  the  plaintiff  to  the  relief  prayed  for.  The  following  cases 
are  cited  in  support  of  our  conclusion:  Johnson  v.  Hanscom  (90  Texas, 
324) ;  De  Witt  County  v.  Wischkemper  (67  S.  W.  Bep.,  882) ;  Laza- 
rus V.  Swafford  (16  Texas  Civ.  App.,  367). 

For  the  error  indicated,  the  judgment  of  the  trial  court  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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W.  D.  Owens  v.  Mrs.  M.  P.  Owens. 

Decided  November  23,  1905. 

1. — DlToroe— Pleading — ^Bona  Fide  Inhabitant  of  State. 

An  allegation  in  plaintiff's  petition  for  divorce  that  "she  is  now  and  has 
been  a  bona  fide  resident  citizen  of  Smith  County,  Texas,  for  more  than  six 
months"  sufficiently  averred  that,  as  required  by  the  statute,  she  was  "an 
actual  bona  fide  inhabitant  of  the  State."    Rev.  Stats.,  art.  2978. 

2. — Same — ^Pleading  and  Judgment — ^Xoney  Reooveiy. 

Where  in  an  action  for  divorce  plaintiff  alleged  that  defendant  was  in 
possession  of  the  community  and  separate  property,  stating  its  value  and  the 
ownership  of  the  parties  therein,  and  that  defendant  was  about  to  dispose  of 
it,  and  would  do  so  unless  enjoined,  asking  that  he  be  required  to  render  an 
account  of  his  disposition  of  the  property,  with  prayer  for  partition  and  general 
relief,  this  was  sufficient  to  sustain  a  money  judgment  in  her  favor  for  the 
value  of  property  disposed  of  by  defendant  after  the  service  of  the  writ  of  in- 
junction. 

Error  from  the  District  Court  of  Smith.  Tried  below  before  Hon. 
B.  W.  Simpson. 

Fitzgerald  &  Butler,  for  plaintiff  in  error. 

John  M.  Logan  and  B.  B.  Baird,  for  defendant  in  error. 

GILL,  Chief  Justice. — Mrs.  M.  P.  Owens  sued  W.  D.  Owens  for 
divorce,  for  custody  of  the  children  of  their  marriage,  for  the  posses- 
sion of  her  separate  property  and  a  partition  of  the  community  prop- 
erty. She  alleged,  among  other  things,  that  her  husband  was  about  to 
dispose  of  the  community  property,  and  had,  ^perhaps,  disposed  of  part 
of  it.  She  asked  for  a  temporary  injunction  against  him,  and  that  he 
be  required  to  render  an  account  at  the  trial,  showing  what  disposition 
he  had  made  of  such  property  as  he  had  disposed  of.  There  was  a 
prayer  for  general  relief.    The  answer  was  a  general  denial. 

A  trial  to  the  court  resulted  in  a  judgment  for  plaintiff  for  divorce, 
custody  of  the  children,  a  judgment  for  certain  cattle,  and  a  money 
judgment  against  defendant  for  $375  for  property  disposed  of  by  him 
after  the  service  of  the  writ  of  injunction. 

The  defendant  has  brought  the  cause  here  by  writ  of  error,  and  urges 
two  objections  to  the  judgment.  First.  The  petition  for  divorce  is  bad 
on  general  demurrer,  because  the  plaintiff  failed  to  allege  that  she  was 
a  bona  fide  inhabitant  of  the  State  of  Texas.  Second.  The  judgment 
for  money  can  not  stand  because  it  has  no  support  in  the  pleading. 
The  judgment  recited  that  both  parties  appeared  in  person  and  by  at- 
torneys.   There  is  no  statement  of  facts. 

The  allegation  in  the  petition  which  defendant  claims  is  defective 
is  as  follows:  "That  she  and  defendant  both  reside  in  Smith  County, 
Texas,  and  that  she  is  now,  and  has  been,  a  bona  fide  resident  citizen 
of  Smith  County,  Texas,  for  more  than  six  months  next  prior  to  and 
immediately  preceding  the  bringing  of  this  suit.''  The  statute 'pre* 
Vol.  XL.  CiTil— 41. 
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scribes  that  no  suit  for  divorce  shall  be  maintained  unless  the  peti- 
tioner, at  the  time  of  exhibiting  the  petition,  is  an  actual  bona  fide  in- 
habitant of  the  State,  and  shall  have  resided  in  the  county  where  the 
suit  is  filed  six  months  next  preceding  the  filing  thereof.  (Bev.  Stats., 
art  2978.) 

In  Haymond  v.  Haymond  (74  Texas,  414)  it  is  held  that  an  allega- 
tion to  the  effect  that  a  "plaintiff  is  a  bona  fide  citizen  of  Bell  County, 
and  has  been  for  more  than  six  months,'^  does  not  satisfy  the  require- 
ment of  the  statute,  because  the  allegations  may  be  true  and  still 
plaintiff  may  not  have  been  an  inhabitant  of  the  county  during  any  of 
the  period  covered  by  the  allegation.  The  averment  must  amount  to 
an  allegation  of  personal  presence  in  the  State  as  an  inhabitant  for 
the  time  required. 

There  is  a  clear  distinction  between  the  allegations  in  this  cause  and 
those  condemned  in  the  Haymond  case,  supra.  There  may  be  citizen- 
ship of  a  State  during  a  period  of  absence  from  the  State.  But,  where 
citizenship  and  residence  is  combined,  it  renders  one,  at  least,  an  in- 
habitant in  good  faith.  The  allegation  is  an  ample  compliance  with 
the  statute. 

The  point  is  made  against  the  pleadings  that  they  do  not  ask  for 
the  recovery  of  any  money  or  the  value  of  any  property,  and  that,  there- 
fore, the  judgment  for  money  has  no  support  in  the  pleadings.  It  was 
alleged  that  defendant  was  in  possession  of  the  community  and  sepa- 
rate property.  *  The  value  of  this  property  was  alleged,  and  the  owner- 
ship in  plaintiff  of  all  the  separate  property  and  half  of  the  community. 
She  also  averred  that  defendant  was  about  to  dispose  of  it,  and  would 
doubtless  do  so,  unless  enjoined.  She  asked  that  defendant  be  re- 
quired to  render  an  account  of  his  disposition  of  the  property. 

In  the  absence  of  a  statement  of  facts,  we  must  presume  that  all  the 
facts  included  in  the  judgment  were  amply  established.  This  would 
include  the  fact  that  the  ownership  and  values  of  the  property  were 
shown,  as  alleged,  and  that  the  property  covered  by  the  money  judg- 
ment had  been  converted  into  money  by  defendant.  If  it  was  shown 
upon  the  trial  that  defendant  had  so  converted  the  property,  and  had 
the  money  on  hand,  it  seems  plain  that,  under  the  prayer  for  partition 
and  general  relief,  the  court  could  have  decreed  a  partition  of  the 
money  as  well  as  the  property.  And  this  is  the  practical  and  legal 
effect  of  the  judgment. 

By  a  clerical  error  the  money  recovered  is  placed  at  $475  in  one 
place  in  the  judgment,  but  other  recitals  in  the  judgment  show  that 
the  amount  adjudged  is  $375.  Plaintiff  also  entered  a  remitter  in  the 
lower  court  to  correct  the  error. 

We  think  the  judgment  should  be  affirmed^  and  it  is  so  ordered. 

Affirmed. 
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Abandonment. 

By  acquisition  of  new  home.     See  Homestead,  2. 
Effect  on  rights  of  owner  in  fee.     See  Homeatead,  S. 
Intention  at  time  of  removal.    iiettUomeetead,  4* 

Acceptance. 

Of  offer  by  mail.    See  Contract,  1-4* 

Action. 

For  fright  unaccompanied  by  injury  to  person.     See  Fright,  1,  2. 

Administration. 

Presentment  of  claims  for  allowance.    See  Jurisdiction  of  District  Court,  6. 

1.  An  administratrix  and  her  bondsmen  are  liable  for  the  rental  value  of 

property  replevied  by  the  administratrix  in  her  official  capacity,  and 
it  is  immaterial  that  it  may  afterwards  develop  that  the  property  did 
not  in  law  belong  to  the  estate,  and  that  the  rents  were  not  assets  of 
the  estate.    Fidelity  d  L,  Co,  t?.  Te<eas  Ld,  Mfg.  Co.,  489. 

2.  A  legatee,  it  seems,  is  a  "creditor"  of  a  solvent  estate  when  the  will  has 

been  established  and  comes  within  the  spirit  of  the  statute  providing 
that  those  interested  in  an  estate  who  do  not  desire  an  administration 
thereon  may,  when  administration  is  applied  for  by  a  creditor,  defeat 
the  application  by  giving  a  bond  securing  the  creditor's  debt.  Rev. 
Stats.,  art.  1806.     Hummel  v.  Qreoo,  511. 

8.  Upon  the  establishment  of  the  will  the  obligee  in  the  bond  was  entitled 
to  recover  the  amount  of  the  legacy,  regardless  of  any  indebtedness 
against  the  testator's  estate.    Id. 

4.  In  any  event  a  plea  alleging  that  the  estate  was  indebted  to  creditors 
mentioned  was  bad  where  it  failed  to  show  that  the  assets  of  the  estate 
were  insufficient  to  pay  the  debts  and  the  legacy.    Id. 

Administrator. 

Property  sold  by  surviving  wife.     See  Husband  and  Wife,  S,  4. 
Credits  and  off-sets  against  estate.    See  Pleading,  3. 

Admissions. 

To  establish  agency.    See  Agency,  2. 

Of  facts  to  defeat  continuance.     See  Continuance,  S, 

Adoption. 

L  The  only  effect  of  the  statutory  adoption  of  a  child  is,  as  prescribed  bv 
the  statute,  to  give  to  such  child  "all  the  rights  and  privileges,  both 
in  law  and  equity,  of  a  legal  heir  of  the  party  so  adopting  him,"  and 
such  child  may  be  disinherited,  as  may  any  lawfully  begotten  heir.  (Rev. 
Stats.,  arts.  1,  2.)     Logan  v.  Lenniw,  62. 

2.  A  recital  in  an  instrument  merely  adopting  a  child  as  an  heir,  that  it  was 

executed  in  consideration  of  love  and  affection  for  the  child,  and  the 
further  consideration  of  the  relinquishment  of  his  possession  and  con- 
trol by  his  parents,  creates  no  more  responsibility  for  the  adopting 
parent  and  gives  no  more  rights  to  the  child  than  the  statute  itself 
grants  and  imposes.    Id. 

3.  An  agreement  by  the  parents  of  an  adopted  child  that  the  person  adopting 

shall  have  the  possession  and  control  of  the  child  until  majority  is 
not  a  contract,  and  can  not  be  enforced  as  such,  because  neither  the 
child  nor  its  custody  is  a  subject-matter  of  contract.    Id. 
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AdTene  Pouesslon. 

Against  life  tenant  and  remainderman.    See  LimiiaHon,  5. 

Affldavit. 

Of  inability  to  pay  costs.    See  Appeal  Bond,  1. 

Taken  before  jud^e  who  is  counsel.    See  Disqualification  of  Judge,  1, 

Of  inability  to  give  bond.    See  Practice  on  Appeal,  i. 

Contradicting  truth  of  record.  See  Practice  on  Appeal,  12. 
1.  Under  the  present  statute  an  affidavit  of  inability  to  pay  costs  in  lieu  of 
a  writ  of  error  bond  may  be  made  before  a  notary  public  in  another 
State.  (Rev.  Stats.,  art.  7,  subd.  2.)  Jenks  v.  Jenks  (47  Texas,  220), 
not  followed  because  decided  before  the  change  in  the  statute.  Latimer 
V.  8t,  Louis  8,  W.  Ry.  Co,,  -136. 

Ailirmanoe  on  Certiiloate. 

Delay  in  filing  transcript.    See  Practice  on  Appeal,  1^ 

Agency. 

Authority  to  contract  for  cars.    See  Carriers  of  Freight,  12. 
Malicious  act  of  agent.     See  Carriers  of  Passengers,  22. 
Notice  to  principal  through  agent.    See  Homestead,  9. 
A^ent  not  necessary  party.    See  Parties,  1. 
Vicious  animals  kept  by  agent.    See  Vicious  Dog,  2. 

1.  Notice  to  the  agent  would  not  be  notice  to  the  principal  if  there  was  collu- 

sion between  the  agent  and  the  owners  of  the  homestead  property  for 
the  purpose  of  defrauding  the  principal.  Evidence  held  not  to  show 
such  collusion,  although  the  agent  knew  the  property  was  homestead. 
Morrill  v.  Bosley,  7. 

2.  Agency  can  not  be  established  by  the  declarations  of  the  one  purporting 

to  be  the  agent,  nor  can  the  admissions  and  statements  of  such  an  one 
bind  the  principal  until  the  apency  is  established.    Higley  v.  Dennis,  133. 

3.  Where  the  suit  was  on  a  negotiable  note  indorsed  to  plaintiff,  the  burden 

of  proof  was  on  defendants,  who  set  up  the  defense  of  payment,  to  show 
that  the  party  to  whom  they  made  the  payment  was  authorized  to  col- 
lect the  note.    Idc 

4.  Where  a  note  was  payable  to  an  investment  company  at  its  office,  and 

was  indorsed  by  it  to  plaintiff,  a  payment  to  the  company  dischai^ed 
the  note  if  it  was  at  that  time  held  by  the  company.    Id. 

5.  Authority  to  collect  the  principal  of  a  note  can  not  be  inferred  from  the 

fact  of  agency  to  collect  the  interest.    Id. 

6.  It  is  error  to  admit  testimony  of  the  refusal  of  defendant's  agent  to  issue 

a  bill  of  lading  to  a  point  beyond  defendant's  line  where  it  appeared 
that  said  agent  had  no  authority  to  issue  such  bill.  Texas  d  P.  Ry. 
Co.  V.  Felker,  604. 

7.  It  is  generally  true  that  the  double  agency  of  a  real  estate  broker,  under- 

taking to  represent  the  vendor  and  vendee,  will  not  be  countenanced; 
but  the  objection  to  such  agency  disappears  when  each  party  knows  of 
and  assents  to  the  double  employment.    Shropshire  v.  Evans,  339. 

8.  Where  the  plaintiff  had  been  appointed  by  a  County  Commissioners'  Court 

to  survey  and  subdivide  at  his  own  expense  the  school  lands  belonging 
to  said  county  and  to  sell  the  same  at  an  Agreed  commission,  and  after 
the  work  had  been  performed  by  the  plaintiff,  by  agreement  between  the 
plaintiff  and  the  Commissioners'  Court,  the  land  was  withdrawn  from 
the  market  and  leased  for  a  period  of  eleven  years,  and  after  the  ter- 
mination of  said  term  the  court  canceled  the  contract  with  plaintiff 
and  sold  the  land  itself,  the  plaintiff  was  entitled  to  his  commission  on 
such  sale.    Hollingsworth  v.  Young  County,  690. 

9.  The  power  given  the  plaintiff  to  sell  the  county  school  land  by  the  con- 

tract with  the  Commissioners'  Court  was  not  a  power  coupled  with  an 
interest,  and  was  therefore  revocable  by  the  court.  Such  was  the  effect 
of  the  order  withdrawing  the  land  from  sale  and  leasing  the  same. 
Plaintiff's  suit,  filed  eleven  years  after  said  order,  was  therefore  barred 
by  limitation.  At  most,  plaintiff  was  entitled  to  only  a  reasonable  time 
to  sell  the  land.    Jd, 
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Agenoy — Continued. 

10.  A  deed  of  trust  provided  that  the  api»ointmeiit  of  a  substitute  trustee  should 
be  evidenced  by  an  instrument  signed  and  acknowledged  by  the  payee 
or  holder  of  the  note.  A  substitute  trustee  was  appointed  by  an  attorney 
in  fact,  who  was  duly  authorized  by  the  holder  of  the  note  to  sell  and 
convey  all  lands  belonging  to  his  principal,  to  collect  the  money  and 
notes  given  therefor,  to  release  all  mortgages,  and  giving  and  granting 
to  him  ''full  power  and  authority  to  do  and  perform  all  and  every  act 
and  thin^  whatsoever  requisite  and  necessary  to  be  done  in  and  about 
the  premises  as  fully,  to  all  intents  and  purposes,"  as  the  said  prin- 
cipal might  or  could  do  if  personally  present,  "with  full  power  of  sub- 
stitution and  revocation."  Held,  the  appointment  of  the  suostitute 
trustee  by  the  attorney  in  fact  was  unautnorized,  and  a  sale  of  land  by 
such  trustee  under  the  deed  of  trust  was  void.    Wilder  v.  Moren,  393. 

AUeni. 

1.  Where  an  alien  obtained  an  order  from  the  County  Court  admitting  him 
to  citizenship  of  the  United  States,  the  State  of  Texas  had  no  such  in- 
terest in  the  proceeding  as  would  authorize  it  to  maintain  an  action  to 
set  aside  the  judgment  on  the  ground  that  it  was  procured  by  fraud 
and  perjury.  The  subject  is  one  over  which  Congress  has  control,  and 
the  court  exercises  in  the  matter  a  federal  authority  and  acts  as  a  fed- 
eral agent.    Petersen  v.  State,  175. 

AinmdiiiCBt. 

Of  return  of  service.    See  Service  of  Procees,  1,  2. 

Amount  in  Controveny. 

Reduced  by  exceptions  sustained.    See  Jurisdiction,  2. 

Insufficient  to  authorize  appeal.     See  Jurisdiction  of  Court  of  CivU  Ap- 
peals, 1. 

Effect  on  right  to  injunction.  See  Jurisdiction  of  District  Courts,  1,  S, 
1.  At  maturity  a  surety  paid  a  promissory  note;  his  right  of  action  against 
the  principal  is  not  upon  the  note  paid,  but  upon  an  implied  promise 
rais^  by  law  for  reimbursement  to  the  extent  of  the  amount  in  fact 
paid.  Because  the  amount  in  fact  paid  did  not  exceed  one  hundred  dol- 
lars the  Court  of  Civil  Appeals  has  no  jurisdiction.  Lacey  v.  O'Reilly, 
284. 


Liability  for  permitting  at  large.    See  Vicious  Dog,  1,  2. 

Appeal. 

From  order  probatinff  will.    See  Bond,  2. 
Liability  during  pendency.    See  Sequestration,  L 

Appeal  Bond. 

Affidavit  in  lieu  of.    See  Practice  on  Appeal,  L 

Apportionment. 

Of  costs  in  trial  court.    See  Costs,  1. 

LrgVLmtni  of  Counsel. 

1.  A  bill  of  exceptions  to  improper  argument  of  counsel  which  shows  the  lan- 

guage used,  and  that  appellant's  counsel  called  the  attention  of  the  court 
to  it,  and  objected  thereto,  and  shows  no  more,  is  sufficient,  and  will  be 
presumed  to  state  all  that  occurred;  that  is,  the  presumption  will  be 
that  the  court  did  not  sustain  the  objection  nor  interfere  with  the 
abuse;  and,  unless  appellant  appears  not  to  have  been  prejudiced,  it 
will  be  ground  for  reversal.  (Key,  J.,  dissenting.)  St,  Louis  8.  W, 
Ry.  Co,  V,  Boyd,  93. 

2.  Argument  of  counsel  on  the  failure  of  a  railway  company  to  keep  a  watch- 
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ArgumeBt  of  Counsel — Continued, 

man  at  crossing,  to  the  effect  that  public  interest  demanded  full  com- 
pensation, and  that  the  defendant  seemed  willing  to  fight  cases  of  in- 
juries rather  than  go  to  the  expense  of  employing  a  watchman,  was  im- 
proper in  its  appeal  to  public  mterest  and  intimation  of  what  was  not 
m  evidence,  that  other  injuries  had  occurred  at  the  same  place.    Id. 

3.  Justice  Key  dissents  from  the  conclusion  reached,  holding  that  the  bill  of 

exceptions  should  affirmatively  show  that  the  court  overruled  the  objec- 
tion of  counsel  or  he  will  not  be  presumed  to  have  done  so.    Id. 

4.  A  remark  of  the  trial  judge,  made  in  reply  to  a  request  by  counsel  for 

time  to  prepare  a  bill  of  exceptions,  that  he  did  not  think  the  Legisla- 
ture intended  that  a  jury  trial  should  be  delayed  by  repeated  demands 
for  time  to  prepare  bills,  was  not  clearly  of  such  character,  the  time 
asked  for  having  been  granted  after  an  examination  of  the  statute,  as 
to  prejudice  the  case  with  the  jury.  Ray  v.  Pecos  d  2f.  T,  Ry.  Co.,  99. 
6.  The  court  has  the  authority  to  limit  the  time  of  the  argument  of  counsel 
within  reasonable  bounds  (an  hour  allowed  to  each  side  in  this  case), 
and  if  counsel  are  not  satisfied  with  the  allowance  a  request  should  be 
made  at  the  time  for  a  further  extension.    Id. 

6.  Where  a  bill  of  exceptions  showed  merely  that  counsel  was  telling  the  jury 

what  the  Supreme  Court  had  held  in  certain  cases,  and  on  objection 
being  made  tne  court  stated  to  the  jury  that  it  would  be  governed  by 
the  law  given  by  the  court,  no  error  was  disclosed    Id. 

7.  This  case  is  reversed  for  comment  of  counsel  in  argument  on  the  fact  that 

plaintiff  was  a  poor  girl  and  defendant  a  rich  corporation,  excepted  to 
and  not  corrected  bv  the  court.    Dallas  C,  E.  8t.  Ry.  Co.  v.  Black,  415. 

8.  It  is  error  for  counsel  to  state  to  the  jury,  in  an  action  of  damages  for 

personal  injuries,  that  if  the  verdict  is  too  small  it  will  not  be  raised  in 
the  Appellate  Court,  but  if  it  is  too  large  that  court  will  correct  it  by 
cutting  it  down,  and  therefore,  if  the  jury  err,  they  should  err  on  the 
side  that  can  oe  corrected  by  the  Appellate  Court.  Missouri,  K.  d  T, 
Ry.  Co,  V.  Neshit,  209. 

9.  A  violation  of  the  rule  which  requires  argument  to  be  confined  to  the  evi- 

dence and  argument  of  opposing  counsel,  whether  such  violation  is  in- 
tentional, reckless  or  willful,  is  ground  for  new  trial  unless  it  appears 
probable  that  the  verdict  was  not  influenced  by  the  improper  argument, 
and  the  court's  action  in  allowing  it  to  pass  without  notice,  or  in  re- 
straining and  rebuking  counsel  and  instructing  the  jury  to  disregard  it, 
is  to  be  considered  only  in  determining  what  effect  or  influence  the  ar- 
gument had  upon  the  jury.    Houston,  E,  d  W.  T,  Ry.  Co.  v.  McCarty, 

10.  Statements  to  the  jury  by  counsel  for  plaintiff  in  an  action  for  personal 
injury,  that  if  they  should  allow  damages  in  the  full  amount  sued  for, 
it  would  not  in  the  least  affect  the  salary  of  $25,000  that  counsel  for 
defendant  draws  annually  from  such  corporation,  nor  the  running  of  a 
single  train,  nor  interfere  with  a  single  employe,  nor  the  clipping  of  a 
coupon  from  a  single  bond,  held  a  gross  violation  of  the  rights  of  the 
defendant.    Id. 

Arreit. 

1.  Defendant,   having   missed   certain   money,   suspected   plaintiff  of  having 

stolen  it,  and  requested  an  officer  to  arrest  and  search  defendant,  no 
complaint  having  been  filed  nor  warrant  issued.  After  the  search  de- 
fendant refused  to  file  a  complaint,  and  it  was  discovered  later  that  the 
money  had  been  stolen  by  another.  Held,  that  the  arrest  and  search 
were  illegal  acts,  for  which  the  officer  was  liable  in  damages,  and  de- 
fendant, having  instigated  and  procured  their  commission,  became  liable 
also  for  the  damages  sustained  by  reason  thereof.    Regan  v.  Harkey,  16. 

2.  The  fact  that  plaintiff,  after  his  arrest,  and  in  order  to  convince  his  ac- 

cusers of  his  innocence,  expressed  himself  as  willing  to  be  searched^  did 
not  relieve  defendant  of  liability.    Id. 

Assessment. 

Qf  several  lot^  in  bulk.    See  Tawationf  2, 
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Astiirnmeiit. 

Of  policy  as  collateral  security.    See  Insurance,  Fire,  5. 
Of  satisfied  judgment.     See  Judgment,  2, 

ABslgnment  of  Error. 

Insufficient  proposition  under.    See  Briefs,  3, 

To  iurisdiction  of  court.    See  Service  of  Proceea,  2. 

1.  Assigning  as  error  the  failure  of  the  court's  charge  to  ffive  specific  instruc- 

tions as  to  the  facts  which  would  constitute  a  defense  does  not  raise 
the  question  of  error  in  refusing  requested  instructions  which  would 
have  supplied  the  omission.     Houston  d  T.  O.  R.  Co.  v.  Fanning,  422. 

2.  Assignments  of  error,  such  as  that  a  certain  paragraph  of  the  charge  "was 

erroneous,  misleading  and  confusing,"  or  that  the  charge  "permits  a 
double  recovery,"  without  specifying  wherein,  are  too  general  where 
submitted  as  pro;  ositions.  Oalveston,  E,  d  8.  A.  Ry.  Co.  v.  Voll- 
rath,  46. 

3.  An  assignment  that  "the  court  erred  in  refusing  to  grant  defendants  a  new 

trial  because  the  verdict  of  the  juiy  is  contrary  to  the  law  and  evidence, 
as  complained  of  in  the  twenty-eighth  ground  of  their  motion  for  new 
trial,"  IS  too  ^neral  for  consideration,  especially  where  such  twenty- 
eighth  ground  is  not  set  out  and  the  statement  in  support  of  the  assign- 
ment merely  refers  to  the  "Statement  of  Facts,  pp.  9  to  63."  Brewster 
V.  State,  2. 

4.  Assignments  of  error  that  "the  court  erred  in  refusing  to  allow  plaintiff  to 

take  a  nonsuit,"  and  that  it  erred  "in  giving  plaintiff  a  nonsuit,  and 
then  entering  judgment  against  plaintiff,"  are  too  general  to  be  con- 
sidered.   Logan  v.  Lenniw,  62. 

5.  Where  the  attempted  statement  following  such  assignments  consisted  of  an 

opinion  that  the  pleadings  of  appellee  would  not  support  an  action  of 
trespass  to  try  title,  with  a  reference  to  the  transcript  for  the  plead- 
ings, it  was  not  sufficient.    Id, 

Asinmed  Kisk. 

Section  foreman  injured  by  bad  track.    See  Master  and  Servant,  11. 

Where  a  question  of  fact.    See  Mcuter  and  Servant,  15. 

Obvious  or  known  peril.    See  Master  and  Servant,  16. 

Lifting  heavy  weights.     See  Master  and  Servant,  17. 

Excludes  injury  by  master's  negligence.     See  Master  and  Servant,  21,  2S. 

Attachment. 

Pending  application  for  receiver.     See  Officers,  1. 
Property  in  custodia  legis.    See  Officers,  1. 

1.  Irrespective  of  whether  a  writ  of  attachment  was  rightfully  or  wrongfully 

procured  the  defendant  would  be  entitled  to  damages  if  it  was  levied  on 
exempt  property.  If  wrongfully  procured,  the  defendant's  right  to  dam- 
ages does  not  depend  on  the  character  of  property  seized.  Farowo  v. 
Cornwall,  629. 

2.  In  the  absence  of  facts  showing  that  the  officer  participated  in  the  pro- 

curement of  the  writ,  he  is  not  liable  for  the  unlawful  issuance  of  the 
same.     Id. 

3.  For  the  unlawful  issuance  and  levy  of  the  writ  the  plaintiff  would  be 

liable  in  actual  damages.  If  the  writ  was  procured  maliciously  and 
without  probable  cause,  he  would  be  liable  for  exemplary  damages.    Id. 

4.  The  sureties  on  the  attachment  bond  could  not  ordinarily  be  held  for 

anything  beyond  actual  damages.  So  also  as  to  the  offioer^s  official  sure- 
ties and  his  indemnitors.     Id. 

6.  Malice  and  want  of  probable  cause  must  concur  to  authorize  a  recovery  for 

exemplary  damages  in  attachment  suits.    Id. 

6.  On  the  issue  of  liability  for  the  seizure  and  conversion  by  virtue  of  an 

attachment  of  the  property  of  a  person  other  than  the  attachment  de- 
fendant, the  existence  of  probable  cause  for  the  issuance  of  the  attach- 
ment is  foreign  to  the  (juestion.    Epps  d  Mattox  v.  Hazelwood,  325. 

7.  Any  unlawful  act  done  willfully  and  purposely  to  the  injury  of  another 

is,  as  against  that  person,  malicious.     It  need  not  imply  malignity  or 
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even  corruption  in  the  appropriate  sense  of  these  words.  Any  improper 
motive  constitutes  malice  as  the  term  is  used  with  reference  to  a  wrong- 
ful seizure  of  property  by  virtue  of  an  attachment.  Id, 
8.  Evidence  held  to  warrant  a  judgment  for  exemplary  as  well  as  actual 
damages  against  plaintiffs  in  attachment  and  the  officer  levving  the 
writ  upon  the  property  of  a  person  other  than  the  attachment  defendant 
after  notice  of  the  owner's  claim  to  the  property.    Id, 

Attorney. 

Exceptions  to  argument  of.    See  Argument  of  Countel,  1-10, 
Taking  deposition  in  office  of.    See  Deposition,  2. 
Notice  served  on.    See  Practice  on  Appeal,  16. 
Service  of  citation  in  error  on.    See  Writ  of  Error,  1, 

Attorney'!  Feet. 

For  collection  of  taxes.    See  Cities,  13,  i|. 

For  prosecution  in  coilporation  court.    See  County  Attorney,  2, 

Note  stipulating  for.    See  Pleading,  11, 

Baggage. 

Delivery  of  to  carrier.    See  Carriers  of  Passengers,  23, 

BaUott. 

Signature  of  judge  to.    See  Election,  1-3, 

Bankinptey. 

Undivided  profits  of  hank  stock.    See  Bank,  2, 

Banks. 

Recital  of  payment  in  check.    See  Check,  1, 

Deposit  of  lunds  in.    See  Guardian,  1-3. 

Stock  jointly  purchaped  by  husband  and  wife.    See  Husband  and  Wife,  1,  2, 

1.  Accumulated  earnings  or  surplus  funds  of  a  bank  constitute  a  part  of  its 

assets,  and  belong  to  the  corporation  until  they  have  been  declared  and 
set  apart  as  dividends,  and  such  declaration  of  dividends  is  in  the  dis- 
cretion of  the  directors,  which  will  not,  in  the  absence  of  fraud,  be  con- 
trolled by  the  courts.    Bryan  v.  Sturgis  Nat,  Bank,  307. 

2.  Undivided  profits  of  bank  stock,  the  separate  propertv  of  the  wife,  held 

by  the  bank  as  surplus  at  the  time  of  the  husband's  bankruptcy,  and  set 
apart  to  her  as  increased  stock  and  dividends  onlj^  after  tne  discharge 
of  the  husband  in  bankruptcy,  though  constitutmg  community  prop- 
erty when  so  s^  aside,  were  not  recoverable  by  the  trustee  in  bank- 
ruptcy.   Id, 

Bankruptcy. 

1.  The  property  of  a  debtor  having  been  sold  by  a  receiver  in  proceedings 
by  mortgagees  who  claimed  a  lien  on  the  propertv  mortgaged  and  on 
other  property  in  which  the  proceeds  of  the  sale  of  mortgaged  property 
had  been  invested,  but  had  failed  to  trace  such  investment  mto  the 
purchase  of  any  specific  property,  a  trustee  in  bankruptcy  of  the  debtor, 
appointed  after  the  receiver  had  possession,  was  entitled,  as  against  t)ie 
mortgagees,  to  recover  the  proceeds  of  so  much  of  the  property  as  the 
mortgagees  had  so  failed  to  establish  a  lien  upon.  Wright  v.  Tewas  M. 
Plow  Co.,  434. 

Benefit  Ininranoe. 

Change  of  beneficiary.    See  Contract,  t-^. 

Bill  of  Exceptions. 

Showing  action  of  court.    See  Argument  of  Counsel,  2,  3. 
Not  aided  by  statement  of  facts.    See  Practice  on  Appeal,  8. 
1.  In  the  absence  of  a  bill  of  exceptions  prepared  in  the  manner  provided 
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by  article  1369,  Revised  Statutes,  relating  to  cases  where  counsel  is 
dissatisfied  with  the  bill  as  given  by  the  trial  judge,  the  Appellate  Court 
is  compelled  to  accept  the  bill  as  the  trial  court  has  given  it.  Ray  v. 
Pecos  d  N.  T,  Hy.  Co.,  99. 

2.  In  a  qualification  appended  to  a  bill  of  exception  to  the  exclusion  of  cer- 

tain testimony,  tne  trial  judge  gave  other  and  different  reasons  from 
those  urged  on  the  trial  by  the  opposing  party.  Only  the  objections 
urged  on  the  trial  can  be  considered.    Tewas  d  P.  Ry,  Co.  v.  Coggin,  583. 

3.  Where  the  bill  of  exception  does  not  show  affirmatively  that  the  judge  of 

an  adjoining  district  who  granted  an  application  for  certiorari  had  not 
been  designated  by  the  Governor  to  act  in  the  place  of  the  regular  jud^e, 
who  was  disqualified,  the  question  whether  or  not  a  judge  of  one  dis- 
trict can  grant  a  writ  of  certiorari  to  a  justice  of  the  peace  of  another 
district  is  not  presented  for  consideration.  Seiber  v.  Johnson  Merck, 
Co.,  600. 

4.  Where  a  bill  of  exception  does  not  show  that  the  depositioii  had  been  on 

file  for  the  requisite  time  under  the  statute  to  require  a  motion  in  writ- 
ing to  suppress  it,  the  action  of  the  court  in  sustaining  a  verbal  motion 
during  the  trial  to  strike  out  an  answer  in  said  deposition  because  not 
responsive  to  the  interrogatory  can  not  be  reviewed.    Id. 

5.  The  approval  by  the  trial  judge  of  bills  of  exception  and  of  the  statement 

of  facts  is  a  judicial  and  official  act,  the  performance  of  which  can  not 
be  delegated;  where  he  declined  to  approve  such  as  were  presented  and 
returned  them  to  counsel  whom  he  authorized  to  sign  his  name  to  such 
as  should  be  aereed  to  by  opposing  counsel,  the  instruments  so  signed 
should  be  struck  out,  and  they  were  not  validated  by  his  act  in  correct- 
ing and  approving  and  signing  them  sixty  days  after  adjournment. 
Cray  v.  Frontroy,  302. 

6.  Where  no  statement  of  facts  is  brought  up  on  appeal,  the  exclusion  of 

evidence  will  not  be  held  to  be  error  unless  presented  by  a  bill  of  ex- 
ceptions disclosing  the  issues  and  the  state  of  the  evidence  thereon  with 
sufficient  fullness  to  show  with  reasonable  certainty  that  appellant  was 
injured  by  the  rulings;  thus  such  bill  must,  it  seems,  show  that  there 
was  no  other  evidence  introduced  to  the  same  effect  as  that  excluded, 
and  that  appellant  had  no  knowledge  of  any  facts  which  might  render 
harmless  the  exclusion  of  that  sought  to  be  proved.  Oailin  v.  Street, 
304. 

BiU  of  Lading. 

Authority  to  issue.    See  Agency,  6. 

As  evidence  of  delivery  of  goods.    See  Carriers  of  Freight,  f. 

Bondholder. 

Action  by  barred.    See  Limitation,  9. 

Bond. 

To  secure  debt  from  an  estate.    See  Administration,  S. 

Liability  of  surety  on.    See  Attachment,  4. 

To  avoid  necessity  of  administration.    See  Jurisdiction  of  District  Court,  5. 

Replevy  of  sequestered  property.    See  fiequestration,  1. 

1.  A  Dond  given  by  an  heir  to  secure  a  legatee  in  the  payment  of  a  legacy  in 

the  event  a  will  is  probated,  fastens  upon  the  obligors  an  absolute  lia- 
bility upon  the  happening  of  such  event.     Hummel  v.  Qreco,  510. 

2.  That  an  appeal  was  pending  from  the  order  probating  the  will  when  the 

bond  was  executed,  did  not  affect  the  liability  of  the  obligors,  the  appeal 
finally  resulting  in  affirmance  of  the  judgment  probating  the  will.    Id. 

3.  If  the  bond  was  not  good  as  a  statutory  bond,  yet,  as  it  had  been  voluntarily 

executed  and  had  served  the  purpose  of  the  principal  and  defeated  the 
legatee's  right  to  have  the  estate  administered  and  the  legacy  paid  in 
due  course  thereof,  it  was  valid  and  binding  as  a  common-law  obligation, 
and  the  obligors  could  not  urge  that  it  contravened  any  principle  of 
public  policy.    Id. 
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Boundaries. 

1.  Rules  aa  to  the  dignity  of  calls  in  determining  boundaries  ^J^^^^T^^y^r^ 

of  evidence,  and  are  relative  in  their  application.  Calls  oj/  Hf?  ,1Lf» 
nity  by  the  aid  of  other  facts  sometimes  prevail  over  calls  of  the  Jiign- 
est  dignity.  The  purpose  of  the  inquiry  and  the  end  to  which  all  evi- 
dence is  addressed  in  a  boundary  suit  is  to  find  the  footsteps  of  the 
original  surveyor.  Facts  considered,  and  held  to  show  that  a  call  in  one 
grant  for  a  marked  corner  and  line  of  another  grant  should  yield  to  a 
call  for  distance.     Ooodson  v.  Fitzgerald,  620.  j  j-  x  •* 

2.  In  order  for  a  marked  line  to  overcome  a  call  for  course  and  distance  ii 

must  be  identified  on  the  ground.  If  marked  when  the  survey  was  made 
subsequent  destruction  of  the  marks  is  immaterial.  It  need  not  oe 
marked  throughout  its  length.    Id.  ^  •         , 

3.  The  calls  of  a  subsequent  survey  for  the  lines  and  corners  of  a  prior  sur- 

vey are  not  admissible  in  evidence  unless  it  is  shown  that  the  ^^^yj 
surveyor  had  knowledge  of  the  lines  and  comers  of  the  prior  survey,   la. 

4.  Hearsay  testimony  is  admissible  as  to  the  declarations  of  an  owner  in  pos- 

session as  to  his  boundaries,  ante  litem  motam,  the  declarant  being 
dead.    Id.  ,      -     x-  * 

6.  Two  sets  of  meandering  field  notes  being  in  evidence,  the  testimony  oi  a 
witness  to  the  eflfect  that  they  correspond  very  well  was  inadmissi- 
ble.   Id.  ^  , ,   ,. 

6.  Evidence  of  general  repute  and  recognition  of  the  location  of  an  old  line 

is  admissible.    Id. 

7.  It  is  not  true  without  exception  that  a  call  for  an  unmarked  line  wUl  not 

extend  a  call  for  course  and  distance,  since  where  the  unmarked  line 
called  for  is  also  the  line  of  another  survey,  it  may  under  certain  con- 
ditions be  given  the  dignity  of  an  artificial  object.  Steusoflf  v.  Jack- 
son, 328. 

8.  Where  there  is  no  evidence  as  to  how  the  survey  was  made,  the  presump- 

tion will  be  indulged  that  the  surveyor  ran  out  the  lines  of  the  adjoin- 
ing surveys  called  for  by  him.    Id. 

9.  A  line  marked  at  the  b^inning  and  the  end,  or  along  its  course,  comes 

within  the  definition  of  a  marked  line.     Id. 

10.  Case  presented  where  calls  for  adjoining  surveys  are  held  to  prevail  over 

course  and  distance.    Id. 

11.  In  a  boundary  case  depending  upon  the  location  of  the  beginning  point  of 

two  blocks  of  surveys,  described  as:  "at  a  Kickapoo  Spring  S.  cor.  sur- 
vey 420,"  whether  the  survey  began  at  the  spring  or  at  the  south  corner 
of  the  survey,  which  was  located  elsewhere,  is  held  to  present  a  question 
of  fact,  under  the  evidence  here  considered,  upon  which  the  judgment  of 
the  trial  court  locating  the  beginning  point  at  the  spring  will  not  be 
disturb^.    Jacoby  v.  yorton,  313. 

12.  No  prejudicial  error  is  shown  by  the  fact  that  a  judgment  establishing  the 

boundary  line  between  the  surveys  claimed  by  appellants  and  appellees 
incidentally  undertakes  to  fix  the  line  of  another  survey  not  so  claimed 
nor  mentioned  in  the  pleadings.    Id. 

Briefs. 

1    S|***"*^n^„*»^^<i  insufficient.     See  Assignment  of  Error,  5. 

U  1  he  Ap|>ellate  Court  will  consider  onlv  such  propositions  as  are  followed 
by  a  statement  germane  thereto.  IVeafeni  Union  Tel.  Co.  v.  Ford,  474. 
ii!***  ^^V^*""*  ?^  '^'^'^'^  ^'**  "^*  ^  disregarded  because  the  statement 
inmnuuler.  which  contains  all  there  is  in  the  record  bearing  on  the 
qiiwum   presented,   also   contains    other   matter   not   germane   thereto. 

^    vvu  *  •  «o«*low  Ktee.  Co.,  260. 

mIJ5.t«  *^ignment  of  error  was  that  the  court  erred  in  susteining  a 
rmrxvir  rVn*  ''"J.  ^^  garnishment,  because  the  application  for 
Jh ,  '  **!«  i\  V"  .w^ti^pliance  with  the  law,  a  proposition  thereunder 
«  Hl'in  tM^^!l^'V"*^  garnishment  papers  the  court  looks  to  all  papers 

iZ  writ  If  ^V^i^K"^^  ?  *^^  garnishment  for  the  purpose  of  obtaining 
in  m^ri  JIT^l^^^^^^  '^'''t*  ^  construed  together  in  ascertaining  if 
•"  p»l>*ri  ntK^waary  to  authorise  issuance  of  garnishment  have  been 
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filed/*  was  insulBcieiit  as  not  showing  the  specific  ground  of  error  com- 
plained of.     Lowenthal-Harrison  Co,  v.  Edmiston  Bros,,  265. 

4.  A  statement  accompanying  the  proposition,  that  plaintiff  filed  two  papers, 

not  named  nor  described,  further  than  that,  taken  together,  they  con- 
tain all  the  requirements  of  certain  designated  articles  of  the  Revised 
Statutes,  is  the  statement  of  a  legal  conclusion,  and  not  of  facts  taken 
from  the  record,  as  required  by  the  rules.    Id. 

5.  Befiections  in  the  briefs  upon  the  fairness  and  impartiality  of  the  trial 

court  criticized  and  condemned.    Roy  v.  Pecos  d  N.  T.  Ky.  Co.,  99. 

Broker. 

Representing  both  vendor  and  vendee.    See  Agency^  7. 

Burden  of  Proof. 

Of  authority  to  collect  note.    See  Agency ^  S. 

On  party  in  whose  hands  injury  occurred.    See  Carriers  of  Freight,  8. 

Property  purchased  during  marriage.     See  Community  Property,  1. 

Of  validity  of  landlord's  claim.    See  Landlord's  Lien,  3. 

On  party  asserting  disability.     See  Limitation,  4* 

CaUf. 

As  determining  boundaries.     See  Boundaries,  1-12, 

CanoeUatlon. 

1.  Plaintiff,  seeking  cancellation  of  deeds  made  to  defendant  in  settlement  of 
his  supposed  interest  in  property  which  they  had  purchased  jointly, 
on  the  ground  that  defendant  had  no  interest  therein  because  he  had, 
under  secret  contracts  with  the  seller,  received  back  from  him  part  of 
the  purchase  price,  for  making  the  sale,  which  he  had  negotiated  by 
representing  that  the  property  could  not  be  had  for  less  and  inducing 
plaintiff  to  make  the  purchase  with  him,  was  not  bound  to  tender  back 
the  part  of  the  consideration  paid  by  defendant,  where  the  latter  had 
already  got,  out  of  the  transaction,  under  such  secret  agreement,  all 
he  had  paid,  or  more.    Paddock  v.  Bray,  226. 

Carriers  of  Freight. 

Issuing  through  bill  of  lading.    See  Agency,  6. 
Baggage  not  delivered  to  company.     See  Carriers  of  Passengers,  23, 
Reshipping  to  another  market.    See  Damages,  7. 
Negligent  delay  in  transportation.     See  Evidence,  40. 
Statements  of  conductor  of  train.     See  Evidence,  16. 
Statement  of  engineer.    See  Evidence,  17. 
Proof  of  market  value.    See  Evidence,  18. 
Opinion  as  to  shrinkage  in  weight.     See  Evidence,  39. 
Proof  of  negligent  delay.     See  Evidence,  40. 
Authority  to  agree  to  furnish  cars.     See  Evidence,  41' 
Qualification  of  expert  as  to  reasonable  time.     See  Evidence,  4^- 
Opinion  as  to  cause  of  injury  to  cattle.    See  Evidence,  4'^- 
Opinion  as  to  market  value.     See  Evidence,  44  >  4^- 
Delay  in  transfer.     See  Instructions  to  Juries,  2. 
Proper  time  for  transportation.     See  Instructions  to  Juries,  18. 
Damages  not  pleaded.     See  Instructions  to  Juries,  22. 
Negligence  of  transfer  company.     See  Parties,  1. 
Itemizing  damages  to  cattle.     See  Pleading,  10. 
Suit  against  connecting  lines.     See  Venue,  2.  ' 

1.  The  delivery  by  a  carrier  of  a  shipment  of  cattle  to  a  belt  line  or  transfer 

company  is  not  a  delivery  to  a  connecting  carrier  when  such  belt  line 
or  transfer  company  is  the  agency  selected  by  the  initial  carrier  to 
make  the  delivery  to  the  connecting  carrier.  Teitas  d  P.  Ry.  Co.  v. 
Scoggin  d  Brovm,  526. 

2.  Plaintiff  sued  for  the  loss  of  a  shipment  of  goods  between  New  York  and 

Paris,  Texas,    An  invoice  of  the  goods  purchased,  together  with  a  bill 
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of  lading  executed  by  the  steamship  eompany  for  one  case  of  clothing, 
was  received  by  the  plaintiffs  from  the  consignors.  There  was  evidence 
that  this  case  of  clothing  was  delivered  to  the  defendant  railroad  com- 
pany at  Galveston;  there  was  testimony  that  it  was  never  received  by 
the  plaintiffs;  there  was  no  direct  evidence  showing  the  contents  of  the 
case  of  clothing.  Held,  the  evidence  was  insufficient  to  support  the  ver- 
dict in  that  it  failed  to  show  that  the  clothing  described  in  the  petition 
was  contained  in  the  case  of  clothing  for  which  the  bill  of  lading  was 
given.     Gulf,  C.  d  8.  F.  Ry,  Co,  v.  Massenburg-B.  f).  G.  Co.,  547. 

3.  A  clause  in  a  contract  of  through  shipment  by  which  the  shipper  agrees 

to  release  the  carrier  from  all  liability  for  delay  after  delivery  to  its 
agent,  or  for  delay  in  receiving  the  shipment  after  it  should  be  tendered 
to  its  agent,  does  not  release  the  carrier  from  liability  for  delay  caused 
by  the  negligence  of  its  own  employes,  the  word  "agent,"  as  used  in 
such  clause,  clearly  referring  to  the  connecting  line  to  which  the  initial 
carrier  contracted  to  deliver  the  shipment.  Texas  d  A'.  O.  Ry.  Co.  v, 
Farringion,  206. 

4.  The  presumption  that  injury  to  a  shipment  of  goods  or  stock  occurred 

while  the  same  was  in  the  hands  of  the  last  carrier  has  no  application 
in  a  case  when  the  shipper  accompanies  the  shipment.  Nor  will  the 
presumption  prevail  against  evidence  to  the  contrary.    Id. 

5.  Exactly  when  a  connecting  carrier  received  a  shipment  of  cattle  being  a 

question  of  fact  under  the  circumstances  of  this  case,  it  would  have  l^en 
error  for  the  court  to  chaige  that  executing  the  contract  of  shipment 
constituted  such  receipt.  But  the  assumption  of  control  of  said  cattle 
by  such  carrier  would  operate  as  a  delivery.    Id. 

6.  The  rule  of  the  common  law  that,  when  freight  transported  by  successive 

carriers  has  been  damaged,  and  the  evidence  does  not  show  on  what 
particular  line  the  injury  occurred,  there  exists  a  presumption  that  it 
was  through  the  fault  of  the  last  carrier,  obtains  in  this  State.  8t. 
Louis  d  8.  F.  Ry.  Co.  v.  Byers  Bros.,  533. 

7.  When  a  carrier's  negligence  contributes  to  the  damage,  it  is  liable  for  the 

whole  damage  proximately  resulting  therefrom.  Houston  d  T.  G.  R. 
Co.  V.  Bath,  270. 

8.  Where  there  are  several  carriers,  and  the  evidence  shows  that  the  damage 

occurred  while  the  shipment  was  in  the  possession  of  a  certain  carrier, 
the  burden  is  on  such  carrier  to  show  that  it  was  not  guilty  of  negli- 
gence.   Id. 

9.  In  an  action  by  a  shipper  against  two  connecting  carriers  for  the  loss  of 

eight  barrels  of  syrup  from  an  alleged  consignment  of  fifty-eight  barrels 
— ^the  consignee  having  received  but  fifty  Sirrels — the  initial  carrier's 
witnesses  testified  that  the  car  of  syrup,  the  barrels  not  having  been 
counted  by  its  agent,  was  sealed  up  at  once  after  it  was  loaded,  and  that 
the  seals  were  unbroken  when  it  was  delivered  to  the  connecting  car- 
rier, and  that  it  was  impossible  for  any  of  the  syrup  to  have  been  taken 
therefrom  without  breaking  the  seals.  The  connecting  carrier's  wit- 
nesses testified  that  the  seals  were  unbroken  when  it  received  the  car 
and  when  it  delivered  the  car  to  the  consignee.  Each  carrier  pleaded 
that  if  any  syrup  was  lost  it  was  due  to  the  negligence  of  the  other. 
The  court  charged  that  if  the  jury  believed  that  plaintiff  delivered  fifty- 
eight  barrels  to  the  initial  carrier  to  find  against  that  defendant,  with  a 
peremptory  instruction  to  find  for  the  other  carrier.  Held,  on  the 
weight  of  evidence  as  between  the  testimony  adduced  by  the  respective 
carriers.  International  d  G.  N.  R.  Co.  v.  Bingham,  469. 
10.  Where  the  consignee  of  a  carload  of  syrup  received  the  car  sealed  on  the 
initial  carrier's  transfer  track,  and  had  a  connecting  carrier  to  transfer 
and  deliver  it  to  the  warehouse  of  another  party  to  whom  he  had  sold 
it,  the  shipper,  being  a  stranger  to  the  contract  with  such  connecting 
carrier,  could  not  recover  from  it  for  any  loss  of  part  of  the  freight  oc- 
curring after  her  consignee  had  accepted  delivery  from  the  initial  car- 
rier.   Id, 


Index.  653 

Oarriert  of  Vreiirl^t — Continued, 
il.  Evidence  held  to  raise  the  issue  of  a  loss  of  goods  shipped  and  whether 
it  occurred  on  the  line  of  the  initial  or  of  the  connecting  carrier.    Id, 

12.  In  order  to  show  the  authority  of  the  railroad  agent  at  C.  to  contract  to 

furnish  cars  to  plaintiff  at  I.,  it  could  he  shown  that  such  agent  con- 
tracted with  another  party  to  furnish  cars  at  I.,  which  were  so  furnished, 
and  also  what  was  the  custom  among  railroad  agents  in  regard  to  mak- 
ing such  contracts.    Id. 

13.  Where  there  is  a  shipment  of  cattle  over  connecting  lines,  one  of  the  roads, 

while  it  would  not  be  liable  for  damages  resulting  alone  from  the  negli- 
gence of  the  others,  would  nevertheless  be  liable  for  damages  resulting 
proximately  from  the  combined  negligence  of  all  the  roads,  in  which  its 
own  negligence  concurred.    Id. 

14.  A  requested  charge  was  properly  refused,  as  misleading,  which  instructed 

that,  if  plaintiffs  cattle  were  damaged,  and  they  were  poor  and  weak, 
and  thei/  poor  and  weak  condition,  independent  of  any  other  causes, 
aided,  assisted  or  contributed  to  the  damage,  the  defendants  were  not 
liable  for  any  damage  occasioned  by  reason  of  the  condition  of  the  cat- 
tle. Id. 
16.  Where  a  shipment  of  cattle  is  to  be  delivered  by  one  carrier  to  a  connecting 
carrier,  and  certain  pens  are  used  by  the  two  roads  for  that  purpose,  a 
shipper  has  no  right  to  require  that  said  cattle  be  unloaded  in  other  pens 
than  those  used  for  said  purpose.    Texas  d  P.  Ry.  Co.  v.  Felker,  604. 

16.  A  carrier  is  liable  for  damage  to  cattle  resulting  from  a  crowded  condition 

of  its  unloading  pens,  and  this  liability  continues  until  the  cattle  are 
delivered  or  tendered  to  a  connecting  carrier    Id. 

17.  A  rush  of  business  is  no  defense  for  failure  to  transport  freight  or  cattle 

with  reasonable  care,  diligence  and  dispatch.  Only  the  act  of  Qod  or 
other  vis  major  can  excuse  a  carrier  from  compliance  with  its  con- 
tract.   Id. 

18.  Defendant  company  had  provided  a  sufficient  chain  and  lock  for  fastening 

the  gate  to  the  pens  in  which  plaintiff's  cattle  were  placed.  The  chain 
was  on  the  gate  and  the  lock  was  fastened  in  the  chain ;  the  key  to  the 
lock  was  kept  in  the  office  at  the  depot.  No  inquiry  was  made  by  the 
plaintiff  or  nis  employes  of  the  agent  for  the  key,  but  instead,  the  gate 
was  fastened  by  one  of  plaintiff's  employes  with  a  barbed  wire.  The 
cattle  took  fright  from  some  unknown  cause  and  escaped  through  the 
gate.  Held,  no  evidence  of  negligence  on  defendant's  part.  Oulf,  C.  d 
8.  P.  Ry.  Co.  V.  Taliaferro,  388. 

19.  Evidence  merely  that  the  carrier's  agent  agreed  to  furnish  cars  by  Novem- 

ber 1,  if  he  could,  did  not  justify  the  submission  of  the  issue  whether  or 
not  he  agreed  to  furnish  them  on  or  by  that  date,  since  the  evidence  did 
not  show  such  a  contract.    Tewaa  d  P.  Ry.  Co.  v.  Amett,  76. 

20.  A  pleading  alleging  failure  to  furnish  cars  on  a  specified  and  agreed  date 

did  not  warrant  the  submission  of  the  issue  of  negligent  delay  generally 
in  furnishing  the  cars.    Id. 

21.  Error  in  admitting  evidence  by  a  cattle  shipper,  who  had  never  transported 

cattle  over  the  route  in  question,  as  to  the  length  of  time  required  to 
transport  the  cattle  to  a  certain  market,  was  harmless  where  it  was 
shown  that  it  was  a  country  market,  and  had  not  changed  much,  if  any, 
during  the  entire  spring  covering  the  time  when  the  cattle  should  have 
reached  the  market.    Pecoa  R.  R.  Co.  «.  Latham,  78. 

22.  Where  a  shipper  of  cattle,  because  of  the  failure  of  a  carrier  to  furnish 

him  with  cars,  shipped  them  over  another  route  at  a  larger  freight  cost, 
he  was  entitled  to  recover  the  amount  of  such  extra  freight.    Id. 

23.  Evidence  of  injuries  to  cattle  during  shipment  considered,  and  held  to 

sufficiently  show  that  they  resulted  from  the  negligence  of  the  carrier, 
and  to  warrant  the  amount  of  damages  awarded  therefor.  Missouri,  K. 
d  T.  Ry.  Co.  V.  Russell,  114. 
^.  A  horse  was  shipped  over  several  lines  of  railroad,  all  of  which  were  made 
defendants.  The  plaintiff  plead  aggravation  of  the  injury  received  on 
one  road,  by  delay  on  another,  but  there  was  no  evidence  of  aggravation 
by  such  delay.    The  court  charged  the  jury  that  they  should  find  againat 
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the  company  on  whose  line  the  injury  occurred.  Held,  that  the  charge 
was  not  subject  to  the  objection  that  it  put  upon  the  road,  on  which  the 
horse  was  actually  injured,  the  consequences  of  delay  on  the  other  road. 
Bt.  Louis  S.  W.  Ry,  Co.  v.  Buckner,  636. 

25.  Where  there  was  no  allegation  of  injuries  to  the  cattle  from  bad  handling 

during  the  shipment,  it  was  no  ground  for  a  new  trial  that  the  verdict, 
for  plaintiff,  was  against  the  evidence,  in  that  there  was  no  evidence  of 
bad  handling  in  transit.  Qulf,  C.  d  8.  F.  Ry.  Co.  v.  House  d  Watkins, 
106. 

26.  Direct  evidence  of  the  shrinkage  of  the  cattle  caused  by  the  delay  in  their 

transportation,  together  with  testimony  of  experts  baised  on  hypothetical 
questions  embracing  the  facts  proven,  was  sufficient  to  show  that  the 
cattle  were  injured  by  the  negligence  of  the  defendant.    Id. 

27.  The  carrier's  breach  of  an  oral  contract  to  furnish  cars  at  a  given  time 

created  a  liability  which  could  not  be  avoided  by  a  written  contract  of 
shipment  afterwards  made,  unless  there  was  a  consideration  inuring  to 
the  shipper  as  compensation  for  the  damages  from  such  breach,  when  the 
contract  was  signed.    Jd. 

28.  Where  plaintiff  placed  his  cattle  in  the  pens  for  shipment  when  he  knew 

there  were  no  cars  there  for  them,  and  allowed  them  to  remain  in  the 
pens  without  feeding  and  watering  them,  because  relying  on  the  repre- 
sentations of  the  carrier's  agent  that  the  cars  would  soon  be  there,  the 
carrier  was  liable  for  the  resultant  injury  to  the  cattle.    Id, 

Carrier!  of  Passenger!. 

Speed,  grade  and  curves.    See  Negligence,  27,  28. 
Collision  of  engine  with  street  car.    See  Pleading,  5. 

1.  A  passenger,  while  in  the  act  of  alighting  from  a  railroad  coach,  is  com- 

mitted to  the  care  of  the  carrier,  and  is  not  free  to  select  his  means  and 
avenues  of  exit,  hence  the  utmost  care  is  required  of  the  carrier.  Mis- 
souri, K.  d  T.  Ry.  Co.  V.  Wolf,  381. 

2.  The  grounds  of  negligence  alleged  were  a  failure  to  provide  appellee's  wife 

with  a  step-box,  and  a  failure  on  the  part  of  the  conductor  to  properly 
assist  her  in  alighting  from  the  train.  On  these  issues  the  evidence  was 
sharply  conflicting.  These  questions  are  nowhere  in  the  charge  sub- 
mitted to  the  jury,  but  the  charge  on  the  whole  implies  that  the  com- 
pany was  negligent  in  these  respects.    Held,  error.    Id. 

3.  A  carrier  is  liable  if  its  negligence  concurred  with  the  act  of  a  fellow 

passenger,  irrespective  of  whether  or  not  that  act  be  negligent  and 
whether  or  not  the  same  was  pleaded.    Id. 

4.  In  an  action  by  a  street-car  passenger  for  negligent  personal  injuries  a 

charge  was  error  which  defined  negligence  as  the  want  of  or  failure  to 
use  ordinary  care,  instead  of  such  a  high  degree  of  care  as  would  be 
used  by  very  cautious,  prudent  and  competent  persons  under  similar 
circumstances.  Oreen  v.  Houston  Elec.  Co.,  260. 
6.  The  court  charged  the  jury :  ''Negligence,  as  applied  to  railway  companies 
engaged  in  the  transportation  of  passengers,  is  a  failure  to  exercise  such 
a  high  degree  of  foresight  as  to  possible  dangers,  and  such  a  high  degree 
of  prudence  in  guarding  against  them  as  would  be  used  by  very  cautious, 

Erudent  and  competent  persons  under  the  same  or  similar  circumstances." 
[eld,  correct.    St.  Louis  8.  W.  Ry.  Co.  v.  Parks,  480. 

6.  Evidence  that  sparks  and  cinders  from  the  size  of  a  pinhead  to  that  of  a 

pea  escaped  from  the  engine  and  injured  plaintiff  in  the  tenth  car  from 
the  engine  made  a  prima  facie  case  of  negligence  against  defendant.    Id, 

7.  In  the  absence  of  a  request  for  the  information  it  is  not  actionable  negli- 

gence in  a  railway  company  to  fail  to  inform  one  who  has  purchased  a 
ticket  over  its  road  of  the  time  of  the  departure  of  the  earliest  train 
upon  which  he  can  make  the  trip.  Latimer  v.  8t.  Louis  8.  W.  Ry.  Co., 
614. 

8.  Where  a  passenger  was  injured  by  the  sudden  and  premature  start  of  a 

train,  throwing  her  from  the  steps  of  a  car  while  she  was  attempting  to 
alight  at  a  station,  negligence  of  the  carrier  in  failing  to  have  vestibuled 
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cars  was  not  a  proximate  cause  of  the  injury,  since  the  entrance  to  vesti- 
buled  cars  must  necessarily  be  kept  open  at  stations.    Id. 
9.  Evidence  considered  in  a  case  where  a  passenger  claimed  to  have  been 
injured,  while  alighting  from  a  train,  by  reason  of  a  sudden  jerk  of  the 
train,  and  held  to  present  a  conflict  of  evidence  as  to  the  carrier's  negli- 

Sence  such  as  did  not  warrant  the  court  in  instructing  a  verdict  for  the 
efendant.    Id. 

10.  Where  a  passenger  exhibited  to  the  employe  charged  with  her  direction  a 

ticket  to  her  destination,  and  was  by  him  directed  upon  a  train  that  did 
not  stop  at  that  station,  the  company  was  estopped  to  deny  her  right  to 
be  carried  to  her  station  on  that  train  and  liable  for  damages  for  putting 
her  off  at  another.    International  d  O.  N.  Ry.  Co.  v.  Smith,  432. 

11.  A  passenger  has  the  ri^ht  to  make  a  proper  use  of  a  station  platform, 

although  it  may  be  in  a  defective  condition,  provided  he  uses  it  with 
care  proportioned  to  the  risk  arisi^  from  its  known  or  obviously  de- 
fective condition.     Houston,  E.  d  W.  T.  Ry.  Co.  v.  McCarty,  364. 

12.  Where  the  court  charged  as  to  contributory  n^ligence  upon  the  theory 

that  plaintiff  knew  of  the  defective  condition  of  the  platform,  but  did 
not  charge  as  to  its  unsafe  condition  being  so  open  and  apparent  that  a 
reasonably  prudent  person  would  have  discovered  it,  it  was  error  to  re- 
fuse a  requested  charge  presenting  that  proposition  where  the  evidence 
warranted  it.    Id. 

13.  Where  there  was  no  evidence  that  a  railroad  station  platform  upon  which 

plaintiff  went  was  so  defective  that  it  would  be  dangerous  to  go  upon 
it,  the  doctrine  of  assumed  risk  was  not  applicable,  and  a  charge  upon 
contributory  negligence  as  to  the  effect  of  plaintiff's  going  upon  the  plat- 
form and  moving  about  on  it  without  the  exercise  of  such  care  and  cau- 
tion as  a  person  of  ordinary  prudence  would  use  in  view  of  the  known 
or  obvious  and  apparent  defective  condition,  was  as  favorable  to  the  de- 
fendant company  as  it  could  re<]uire.    Id. 

14.  Where  a  platform  is  used  by  a  railway  company  as  a  station  platform,  or 

by  its  passengers  with  its  knowledge  and  consent  in  getting  on  and  off 
trains,  the  company  is  bound  to  use  ordinary  care  to  keep  it  in  a  rea- 
sonably safe  condition  for  such  use,  although  the  platform  was  built 
by,  and  is  under  the  control  of,  a  third  person.  Id. 
16.  An  intending  passenger  at  a  flag  station  has  as  much  right  to  go  upon  the 
platform  there  for  the  purpose  of  flagging  the  train  as  for  that  of  tak- 
ing passage  on  the  train  when  it  stops.    Id. 

16.  Where  a  coach  was  placed  near  the  depot  for  persons  to  go  on  board  at 

night  to  await  the  train  which  was  to  take  the  coach  out  several  hours 
later,  plaintiff's  wife  became  a  passenger  upon  entering  such  coach 
under  the  direction  of  the  carrier's  agent,  and  in  an  action  for  injury 
sustained  by  her  because  of  the  coach  being  cold  the  charge  of  the  court 
properly  imposed  on  the  carrier  the  duty  to  exercise  that  high  degree 
of  care  that  very  cautions  and  prudent  persons  would  have  exercised 
under  the  circumstances.    Missouri,  K.  d  T.  Ry.  Co.  v.  Byrd,  315. 

17.  Evidence  considered,  and  held  to  sustain  a  flnding  of  negligence  in  failing 

to  keep  a  coach  warmed  whereby  a  passenger  was  caused  to  suffer  and 
contract  disease.    Id. 

18.  Charges  upon  proximate  cause  in  a  case  where  a  passenger  suffered  from 

cold  and  contracted  disease  because  a  coach  was  un warmed,  held  cor- 
rect.   Id. 

19.  A  carrier  is  not  relieved  of  liability  for  exposing  a  passenger  to  cold,  thus 

bringing  on  disease,  by  reason  of  the  fact  that  the  passenger  was  in  such 
condition  as  to  predispose  her  to  dangerous  consequences  from  being 
exposed  to  cold.    Id. 

20.  A  carrier  is  liable  for  the  consequences  of  mental  suffering,  humiliation, 

etc.,  caused  by  the  language  and  conduct  of  an  employe,  even  though  no 
physical  injury  results  from  such  wrongs.  Oulf,  C.  d  8.  F.  Ry.  Co,  v. 
Luther,  617. 

21.  Where  a  passenger  sued  for  breach  of  a  contract  of  carriage,  claiming  that, 

because  of  a  delay  in  reaching  his  destination,  he  had  sustained  special 
damages  in  having  been  prevented  from  consummating  a  deal  by  which 
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he  would  have  made  a  profit,  a  failure  to  state  the  names  of  the  par- 
ties with  whom  the  deal  was  to  be  made  rendered  the  petition  subject  to 
special  exception.    Tovonsend  v.  Texas  d  N.  O.  Ry.  Co.,  71. 

22.  Plaintiff  could  not  recover  exemplary  damages  from  the  railroad  company 

for  the  malicious  act  of  its  agent  in  leaving  him  at  an  intermediate  sta- 
tion where  his  petition  did  not  allege  a  ratification  of  such  malicious 
act  by  the  company,  or  facts  from  which  such  ratification  could  be  im- 
plied.   Id. 

23.  Where  a  transfer  company,  engaged  to  carry  plaintiff's  trunk  to  the  depot, 

placed  it  in  the  entrance  of  the  baggage  room  of  a  depot  company  un- 
checked, and  without  calling  it  to  the  attention  of  any  agent  of  such 
company,  and  it  was  through  mistake  checked  out  by  a  third  person,  the 
depot  company  was  not  liable  for  the  loss,  there  having  been  no  delivery 
of  the  trunk  to  it.    Gregory  v.  We66,  361. 

Cases  followed,  Biitingnitlied,  Etc 

T.  The  decision  upon  a  former  appeal  in  this  case  (Texas  Moline  Plow  Co. 
V.  Kingman,  Texas,  Imp.  Co.,  80  S.  W.  Rep.,  1042)  approved  and  fol- 
lowed.   Wright  v.  Texas  M.  Plow  Co.,  434. 

2.  Jenks  v.  Jenks  (47  Texas,  220)  distinguished.    Latimer  v.  8t.  Louis  8.  W. 

Ry.  Co.,  136. 

3.  Texas  M.  Plow  Co.  v.  Kingman,  T.,  Imp.  Co.   (80  S.  W.  Rep.,  1042)   fol- 

lowed.   Wright  v.  Texas  M.  Plow  Co.,  434. 

4.  Bank  v.  Lasater  (106  U.  S.,  115)  followed.    Lasater  v.  First  Nat.  Bank  of 

Jackshoro,  237. 

Cattle  Shipment. 

Delivery  to  connecting  carrier.    See  Carriers  of  Freight,  1, 

Default  of  carrier's  agent.    See  Carriers  of  Freight,  3. 

Presumption  against  last  carrier.    See  Carriers  of  Freight,  6. 

Concurring  negligence  of  connecting  lines.    See  Carriers  of  Freight,  IS. 

Effect  of  weak  condition.    See  Carriers  of  Freight,  I4. 

Insuiiiciency  of  pens.    See  Carriers  of  Freight,  15,  16. 

Delay  caused  by  rush  of  business.    See  Carriers  of  Freight,  17. 

Escape  from  pens.    See  Carriers  of  Freight,  18. 

Length  of  time  required  to  transport.    See  Carriers  of  Freight,  21. 

failure  to  furnish  cars.    See  Carriers  of  Freight,  22. 

Sufficient  proof  of  negligence.    See  Carriers  of  Freight,  23. 

Injury  by  connecting  lines.    See  Carriers  of  Freight,  2^. 

Injury  by  oad  handling.    See  Carriers  of  Freight,  25. 

Shrinkage  caused  by  delay.    See  Carriers  of  Freight,  26. 

Failure  to  furnish  cars.    See  Carriers  of  Freight,  21. 

Failure  to  feed  and  water.    See  Carriers  of  Freight,  28. 

Declarations  of  conductor.    See  Evidence,  IS. 

Shrinkage  in  weight.    See  Evidence,  S9. 

Negligence  in  delay.    See  Evidence,  JJiO. 

Failure  to  furnish  cars.    See  Evidence,  ^1. 

Time  of  transportation.    See  Evidence,  J^2. 

Improper  handling  of  cars.    See  Evidence,  43. 

Proof  of  market  value.    See  Evidence,  4^,  ^5. 

Shipping  to  another  market.    See  Damages,  17. 

Itemizing  damages.    See  Pleading,  10. 

Causal  Conneotion. 

Between  defect  and  injury.    See  Negligence,  23. 

Whether  proximate  or  remote.    See  Proximate  Cause,  1-5. 

Certiorari. 

By  judge  of  adjoining  district.    See  Bill  of  Exceptions,  3. 
1.  It  is  the  duty  of  an  appellant  to  see  that  the  transcript  is  correct  before 
the  case  is  submitted,  and  certiorari,  in  connection  with  a  motion  for 
rehearing,  will  be  denied  where  the  further  facts  desired  to  be  shown 
would  not  authorize  a  change  of  ruling.    Brewster  v.  State,  9, 
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1.  Where  the  suit  was  against  two  railway  companies  for  the  value  of  lost 

freight,  and  both  denied  the  loss,  but  each  pleaded  that  if  the  freight 
was  lost  the  other  was  alone  responsible  therefor,  they  were  each  to  be 
considered  a  party  to  the  suit  within  the  purview  of  the  statute  allowing 
each  party  to  a  civil  suit  in  the  County  C^ourt  three  peremptory  chal- 
lenges. (Rev.  Stats.,  art.  3213.)  International  d  Q.  iV.  R,  Co,  v.  Bing- 
ham, 469. 

2.  Where  it  did  not  appear  that  the  challenges  allowed  to  the  defendants  were 

exhausted,  or  that  any  person  objectionable  to  appellant  sat  on  the  jury, 
the  refusal  to  allow  each  of  the  defendants  three  peremptory  challenges 
was  harmless  error.    Id. 

Charter. 

Powers  of  police  and  fire  commissioners.    See  Cities,  6,  7. 

Check. 

Receipt  of  when  sent  by  mail.    See  Evidence,  7,  8. 

1.  A  recital  on  the  lace  of  a  check  drawn  by  a  third  person  and  payable  to 

E.,  that  it  was  given  for  payment  of  John  Barr's  note,  does  not  of  it- 
self suffice  to  charge  Barr  with  the  amount  of  the  check.  Sheldon  Canal 
Co,  V,  Miller,  460. 

2.  Checks  signed  by  an  individual  as  drawer  must,  in  the  absence  of  evidence 

to  the  contrary,  be  regarded  as  representing  transactions  between  the 
.   drawer  and  drawee  individually,  although  drawer  is  the  secretary  and 
treasurer  of  a  corporation.    Id. 

3.  Although  the  receipt  of  the  check  was  proved  by  circumstantial  evidence, 

the  debtor  could  further  show  negligence  on  the  part  of  the  creditor 
rendering  him  liable  for  resulting  loss  by  evidence  that  the  check  was 
neither  returned  noc  presented  to  the  bank  for  collection,  and  that  the 
bank,  which  would  have  paid  it,  failed  shortly  thereafter.  Pink  Front 
B.  Store  v.  Mistrot  d  Co.,  375. 

4.  Where,  through  plaintifT's  neglect  to  present  and  collect  a  check  on  a  bank 

prior  to  the  iMink's  failure,  defendant  lost  the  amount  of  the  check,  the 
presentment  by  defendant  of  a  claim  for  his  deposit  to  the  trustee  in 
bankruptcy  of  the  bank  did  not  constitute  a  waiver  of  his  claim  against 
plaintiff  for  the  loss  resulting  from  such  negligence.    Id. 

Children. 

Dangerous  and  attractive  structures.    See  Negligence,  J^,  5. 
Using  path  across  railway.    See  'Negligence,  S-10. 

Cironmitantial  Svidenoe. 

Presumption  from.    See  Evidence,  8. 
Degree  of  certainty.    See  Negligence,  22,  2S. 

CltatloiL 

Amending  return  of  service.    See  Service  of  Process,  1,  2. 

Citiet. 

Ordinance  regulating  street  cars.    See  Street  Railroad,  1, 
Assessment  for  taxes.    See  Taxation,  1,  2. 
Assessment  rolls  as  evidence.    See  Taxation,  1,  2. 

1.  The  employment  by  a  city  of  an  architect  to  prepare  plans  for  a  proposed 

public  building  is  not,  where  it  was  intended  that  the  services  should  be 
paid  for  out  of  the  city's  current  revenues,  the  creation  of  a  debt  com- 
ing within  the  purview  of  the  constitutional  provision  prohibiting  the 
creation  of  a  debt  by  a  municipal  corporation  unless  at  the  time  a  tax 
be  levied  to  pay  the  interest  and  create  a  sinking  fund  for  the  payment 
of  the  principal.  (Const.,  art.  11,  sees.  5,  6.)  City  of  Houston  v. 
Glover,  177. 

2.  Where  a  city  charter  provided  that  plans  for  public  improvements  should 
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Boundaries. 

1.  Rules  as  to  the  dicnity  of  calls  in  determining  boundaries  are  merely  rules 

of  evidence,  and  are  relative  in  their  application.  Calls  of  the  least  dig- 
nity by  the  aid  of  other  facts  sometimes  prevail  over  calls  of  the  high- 
est dignity.  The  purpose  of  the  inquiry  and  the  end  to  which  all  evi- 
dence is  addressed  in  a  boundary  suit  is  to  find  the  footsteps  of  the 
original  surveyor.  Facts  considered,  and  held  to  show  that  a  call  in  one 
grant  for  a  marked  comer  and  line  of  another  grant  should  yield  to  a 
call  for  distance.     Ooodson  t?.  Fitzgerald,  620. 

2.  In  order  for  a  marked  line  to  overcome  a  call  for  course  and  distance  it 

must  be  identified  on  the  ground.  If  marked  when  the  survey  was  made 
subsequent  destruction  of  the  marks  is  immaterial.  It  need  not  be 
marked  throughout  its  length.    Id. 

3.  The  calls  of  a  subsequent  survey  for  the  lines  and  comers  of  a  prior  sur- 

vey are  not  admissible  in  evidence  unless  it  is  shown  that  the  latter 
surveyor  had  knowledge  of  the  lines  and  comers  of  the  prior  survey.   Id. 

4.  Hearsay  testimony  is  admissible  as  to  the  declarations  of  an  owner  in  pos- 

session as  to  his  boundaries,  ante  litem  motam,  the  declarant  being 
dead.    Id. 

5.  Two  sets  of  meandering  field  notes  being  in  evidence,  the  testimony  of  a 

witness  to  the  effeS,  that  they  correspond  very  well  was  inadmissi- 
ble.   Id. 

6.  Evidence  of  general  repute  and  recognition  of  the  location  of  an  old  line 

is  admissible.    Id. 

7.  It  is  not  true  without  exception  that  a  call  for  an  unmarked  line  will  not 

extend  a  call  for  course  and  distance,  since  where  the  unmarked  line 
called  for  is  also  the  line  of  another  survey,  it  may  under  certain  con- 
ditions be  given  the  dignity  of  an  artificial  object.  Steusoff  v.  Jack- 
son, 328. 

8.  Where  there  is  no  evidence  as  to  how  the  survey  was  made,  the  presump- 

tion will  be  indulged  that  the  surveyor  ran  out  the  lines  of  the  adjoin- 
ing surveys  called  for  by  him.    Id. 

9.  A  line  marked  at  the  beginning  and  the  end,  or  along  its  course,  comes 

within  the  definition  of  a  marked  line.    Id. 

10.  Case  presented  where  calls  for  adjoining  surveys  are  held  to  prevail  over 

course  and  distance.    Id. 

11.  In  a  boundary  case  depending  upon  the  location  of  the  beginning  point  of 

two  blocks  of  surveys,  described  as :  "at  a  Kickapoo  Spring  S.  cor.  sur- 
vey 420,"  whether  the  survey  began  at  the  spring  or  at  the  south  corner 
of  the  survey,  which  was  located  elsewhere,  is  held  to  present  a  question 
of  fact,  under  the  evidence  here  considered,  upon  which  the  judgment  of 
the  trial  court  locating  the  beginning  point  at  the  spring  wifl  not  be 
disturb^.    Jacohy  v.  Norton,  313. 

12.  No  prejudicial  error  is  shown  by  the  fact  that  a  judgment  establishing  the 

boundary  line  between  the  surveys  claimed  by  appellants  and  appellees 
incidentally  undertakes  to  fix  the  line  of  another  survey  not  so  claimed 
nor  mentioned  in  the  pleadings.    Id. 

Briefs. 

{Statement  held  insufficient.    See  Aaaignment  of  Error,  5. 

1.  The  Appellate  Court  will  consider  only  such  propositions  as  are  followed 

by  a  statement  germane  thereto.     Western  Union  Tel.  Co.  v.  Ford,  474. 

2.  An  assignment  of   error  will   not   be  disregarded  because  the  statement 

thereunder,  which  contains  all  there  is  in  the  record  bearing  on  the 
question  presented,  also  contains  other  matter  not  germane  thereto. 
Oreen  v.  Houston  Elec.  Co.,  260. 

3.  Where  an  assignment  of  error  was  that  the  court  erred  in  sustaining  a 

motion  to  quash  a  writ  of  garnishment,  because  the  application  for 
same  was  in  full  compliance  with  the  law,  a  proposition  thereunder 
that:  "In  construing  garnishment  papers  the  court  looks  to  all  papers 
filed  in  the  garnishment  case,  and  also  to  papers  in  the  original  case; 
and  all  affidavits  filed  in  the  garnishment  for  the  purpose  of  obtaining 
the  writ  of  gamishment  must  be  construed  together  in  ascertaining  if 
all  papers  necessary  to  authorize  issuance  of  gamishment  have  been 
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filed/'  was  insufficient  as  not  showing  the  specific  ground  of  error  com- 
plained of.     Lowenthal-Harrison  Co,  u.  Edmiaton  Bros.,  206. 

4.  A  statement  accompanying  the  proposition,  that  plaintiff  filed  two  papers, 

not  named  nor  described,  further  than  that,  taken  together,  they  con- 
tain all  the  requirements  of  certain  designated  articles  of  the  Revised 
Statutes,  is  the  statement  of  a  legal  conclusion,  and  not  of  facts  taken 
from  the  record,  as  required  by  the  rules.    Id. 

5.  Refiections  in  the  briefs  upon  the  fairness  and  impartiality  of  the  trial 

court  criticized  and  conaemned.    Ray  v.  Pecos  d  N.  T,  Hy.  Co.,  09. 

Broker. 

Representing  both  vendor  and  vendee.     See  Agency^  7. 

Borden  of  Proof. 

Of  authority  to  collect  note.    See  Agency,  S. 

On  party  in  whose  hands  injury  occurred.    See  Carriers  of  Freight,  8, 

Property  purchased  during  marriage.     See  Community  Property,  1. 

Of  validity  of  landlord's  claim.    See  Landlord's  Lien,  3. 

On  party  asserting  disability.     See  Limitation,  4. 

CaUi. 

As  determining  boundaries.    See  Boundaries,  1-12. 

Cancellation. 

1.  Plaintiff,  seeking  cancellation  of  deeds  made  to  defendant  in  settlement  of 
his  supposed  interest  in  property  which  they  had  purchased  jointly, 
on  the  ground  that  defendant  had  no  interest  therein  because  he  had, 
under  secret  contracts  with  the  seller,  received  back  from  him  part  of 
the  purchase  price,  for  making  the  sale,  which  he  had  negotiated  by 
representing  that  the  property  could  not  be  had  for  less  and  inducing 
plaintiff  to  make  the  purchase  with  him,  was  not  bound  to  tender  back 
the  part  of  the  consiaeration  paid  by  defendant,  where  the  latter  had 
already  got,  out  of  the  transaction,  under  such  secret  agreement,  all 
be  had  paid,  or  more.    Paddock  v»  Bray,  226. 

Canien  of  Freight. 

Issuing  through  bill  of  lading.    See  Agency,  6. 
Baggage  not  delivered  to  company.     See  Carriers  of  Passengers,  23, 
Reshipping  to  another  market.    See  Damages,  7. 
Negligent  delay  in  transportation.     See  Evidence,  iO. 
Statements  of  conductor  of  train.     See  Evidence,  16. 
Statement  of  engineer.    See  Evidence,  17. 
Proof  of  market  value.    See  Evidence,  18. 
Opinion  as  to  shrinkage  in  weight.     See  Evidence,  39. 
Proof  of  negligent  delay.     See  Evidence,  J^O. 
Authority  to  agree  to  ftimish  cars.     See  Evidence,  ^1. 
Qualification  of  expert  as  to  reasonable  time.     See  Evidence,  42. 
Opinion  as  to  cause  of  injury  to  cattle.     See  Evidence,  JjjS. 
Opinion  as  to  market  value.     See  Evidence,  Jj/J^,  //5. 
I)elay  in  transfer.     See  Instructions  to  Juries,  2. 
Proper  time  for  transportation.     See  Instructions  to  Juries,  18. 
Damages  not  pleaded.     See  Instructions  to  Juries,  22. 
Negligence  of  transfer  company.     See  Parties,  1. 
Itemizing  damages  to  cattle.     See  Pleading,  10. 
Suit  against  connecting  lines.     See  Venue,  2.  ' 

1.  The  delivery  by  a  carrier  of  a  shipment  of  cattle  to  a  belt  line  or  transfer 

company  is  not  a  delivery  to  a  connecting  carrier  when  such  belt  line 
or  transfer  company  is  the  agency  selected  by  the  initial  carrier  to 
make  the  delivery  to  the  connecting  carrier.  Texas  d  P.  Ry.  Co.  v. 
Scoggin  d  Brown,  526. 

2.  Plaintiff  sued  for  the  loss  of  a  shipment  of  goods  between  New  York  and 

Paris,  Texas,    An  invoice  of  the  goods  purchased,  together  with  9,  bill 
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of  lading  executed  by  the  steamship  company  for  one  case  of  clothing, 
was  received  by  the  plaintiffs  from  the  consignors.  There  was  evidence 
that  this  case  of  clothing  was  delivered  to  the  defendant  railroad  com- 
pany at  Galveston;  there  was  testimony  that  it  was  never  received  by 
the  plaintiffs;  there  was  no  direct  evidence  showing  the  contents  of  the 
case  of  clothing.  Held,  the  evidence  was  insufficient  to  support  the  ver- 
dict in  that  it  failed  to  show  that  the  clothing  described  in  the  jpetition 
was  contained  in  the  case  of  clothing  for  which  the  bill  of  lading  was 
given.     Qulfy  C.  d  8,  F.  Ry.  Co.  t?.  MaasenburgB.  D.  G.  Co,,  647. 

3.  A  clause  in  a  contract  of  through  shipment  by  which  the  shipper  agrees 

to  release  the  carrier  from  all  liability  for  delay  after  delivery  to  its 
agent,  or  for  delay  in  receiving  the  shipment  after  it  should  be  tendered 
to  its  agent,  does  not  release  the  carrier  from  liability  for  delay  caused 
by  the  negligence  of  its  own  employes,  the  word  "agent,"  as  used  in 
such  clause,  clearly  referring  to  the  connecting  line  to  which  the  initial 
carrier  contracted  to  deliver  the  shipment.  Tewaa  d  N.  0.  Ry.  Co.  v. 
Farrington,  206. 

4.  The  presumption  that  injury  to  a  shipment  of  goods  or  stock  occurred 

while  the  same  was  in  the  hands  of  the  last  carrier  has  no  application 
in  a  case  when  the  shipper  accompanies  the  shipment.  Nor  will  the 
presumption  prevail  against  evidence  to  the  contrary.  Id. 
6.  Exactly  when  a  connecting  carrier  received  a  shipment  of  cattle  being  a 
question  of  fact  under  the  circumstances  of  this  case,  it  would  have  teen 
error  for  the  court  to  charge  that  executing  the  contract  of  shipment 
constituted  such  receipt.  But  the  assumption  of  control  of  said  cattle 
by  such  carrier  would  operate  as  a  delivery.    Id. 

6.  The  rule  of  the  common  law  that,  when  freight  transported  by  successive 

carriers  has  been  damaged,  and  the  evidence  does  not  show  on  what 
particular  line  the  injury  occurred,  there  exists  a  presumption  that  it 
was  through  the  fault  of  the  last  carrier,  obtains  in  this  State.  St, 
Louis  d  8.  F.  Ry.  Co.  v.  Byers  Bros.,  633. 

7.  When  a  carrier's  negligence  contributes  to  the  damage,  it  is  liable  for  the 

whole  damage  proximately  resulting  therefrom.  Houston  d  T.  G.  R. 
Co.  V.  Bath,  270. 

8.  Where  there  are  several  carriers,  and  the  evidence  shows  that  the  damage 

occurred  while  the  shipment  was  in  the  possession  of  a  certain  carrier, 
the  burden  is  on  such  carrier  to  show  that  it  was  not  guilty  of  negli- 
gence.   Id. 

9.  In  an  action  by  a  shipper  against  two  connecting  carriers  for  the  loss  of 

eight  barrels  of  syrup  from  an  alleged  consignment  of  fifty-eight  barrels 
— ^the  consignee  having  received  but  fifty  teirrels — ^the  initial  carrier's 
witnesses  testified  that  the  car  of  syrup,  the  barrels  not  having  been 
counted  by  its  agent,  was  sealed  up  at  once  after  it  was  loaded,  and  that 
the  seals  were  unbroken  when  it  was  delivered  to  the  connecting  car- 
rier, and  that  it  was  impossible  for  any  of  the  syrup  to  have  been  taken 
therefrom  without  breaking  the  seals.  The  connecting  carrier's  wit- 
nesses testified  that  the  seals  were  unbroken  when  it  received  the  car 
and  when  it  delivered  the  car  to  the  consignee.  Each  carrier  pleaded 
that  if  any  syrup  was  lost  it  was  due  to  the  negligence  of  the  other. 
The  court  charged  that  if  the  jury  believed  that  plaintiff  delivered  fifty- 
eight  barrels  to  the  initial  carrier  to  find  against  that  defendant,  with  a 
peremptory  instruction  to  find  for  the  other  carrier.  Held,  on  the 
weight  of  evidence  as  between  the  testimony  adduced  by  the  respective 
carriers.  International  d  O.  JV.  R.  Co.  v.  Bingham,  469. 
10.  Where  the  consignee  of  a  carload  of  syrup  received  the  car  sealed  on  the 
initial  carrier's  transfer  track,  and  had  a  connecting  carrier  to  transfer 
and  deliver  it  to  the  warehouse  of  another  party  to  whom  he  had  sold 
it,  the  shipper,  being  a  stranger  to  the  contract  with  such  connecting 
carrier,  could  not  recover  from  it  for  any  loss  of  part  of  the  freight  oc- 
curring after  her  consignee  had  accepted  delivery  from  the  initial  car- 
rier.   Id, 
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11.  Evidence  held  to  raise  the  issue  of  a  loss  of  goods  shipped  and  whether 

it  occurred  on  the  line  of  the  initial  or  of  the  connecting  carrier.    Id, 

12.  In  order  to  show  the  authority  of  the  railroad  agent  at  C.  to  contract  to 

furnish  cars  to  plaintiff  at  I.,  it  could  be  shown  that  such  agent  con- 
tracted with  another  party  to  furnish  cars  at  I.,  which  were  so  furnished, 
and  also  what  was  the  custom  among  railroad  agents  in  regard  to  mak- 
ing such  contracts.    Id. 

13.  Where  there  is  a  shipment  of  cattle  over  connecting  lines,  one  of  the  roads, 

while  it  would  not  be  liable  for  damages  resulting  alone  from  the  negli- 
gence of  the  others,  would  nevertheless  be  liable  for  damages  resultmg 
proximately  from  the  combined  negligence  of  all  the  roads,  in  which  its 
own  negligence  concurred.    Id, 

14.  A  requested  charge  was  properly  refused,  as  misleading,  which  instructed 

that,  if  plaintiffs  cattle  were  damaged,  and  they  were  poor  and  weak, 
and  theit'  poor  and  weak  condition,  independent  of  any  other  causes, 
aided,  assisted  or  contributed  to  the  damage,  the  defendants  were  not 
liable  for  any  damage  occasioned  by  reason  of  the  condition  of  the  cat- 
tle. Id. 
16.  Where  a  shipment  of  cattle  is  to  be  delivered  by  one  carrier  to  a  connecting 
carrier,  and  certain  pens  are  used  by  the  two  roads  for  that  purpose,  a 
shipper  has  no  right  to  require  that  said  cattle  be  unloaded  in  other  pens 
than  those  used  for  said  purpose.    Texas  d  P,  Ry.  Co.  v.  Felker,  604. 

16.  A  carrier  is  liable  for  damage  to  cattle  resulting  from  a  crowded  condition 

of  its  unloading  pens,  and  this  liability  continues  until  the  cattle  are 
delivered  or  tendered  to  a  connecting  carrier    Id. 

17.  A  rush  of  business  is  no  defense  for  failure  to  transoort  freight  or  cattle 

with  reasonable  care,  diligence  and  dispatch.  Only  the  act  of  Ood  or 
other  vis  major  can  excuse  a  carrier  from  compliance  with  its  con- 
tract.   Id. 

18.  Defendant  company  had  provided  a  sufficient  chain  and  lock  for  fastening 

the  gate  to  the  pens  in  which  plaintiff's  cattle  were  placed.  The  chain 
was  on  the  gate  and  the  lock  was  fastened  in  the  chain ;  the  key  to  the 
lock  was  kept  in  the  office  at  the  depot.  No  inquiry  was  made  by  the 
plaintiff  or  his  employes  of  the  agent  for  the  key,  but  instead,  the  gate 
was  fastened  by  one  of  plaintiff's  employes  with  a  barbed  wire.  The 
cattle  took  fright  from  some  unknown  cause  and  escaped  through  the 
gate.  Held,  no  evidence  of  negligence  on  defendant's  part.  Oulf,  C.  d 
8.  F.  Ry.  Co.  V.  Taliaferro,  388. 

19.  Evidence  merely  that  the  carrier's  agent  agreed  to  furnish  ears  by  Novem- 

ber 1,  if  he  could,  did  not  justify  the  submission  of  the  issue  whether  or 
not  he  agreed  to  furnish  them  on  or  by  that  date,  since  the  evidence  did 
not  show  such  a  contract.    Teasas  d  P.  Ry.  Co.  v.  Amettf  76. 

20.  A  pleading  alleging  failure  to  furnish  cars  on  a  specified  and  agreed  date 

did  not  warrant  the  submission  of  the  issue  of  negligent  delay  generally 
in  furnishing  the  cars.    Id. 

21.  Error  in  admitting  evidence  by  a  cattle  shipper,  who  had  never  transported 

cattle  over  the  route  in  question,  as  to  the  length  of  time  required  to 
transport  the  cattle  to  a  certain  market,  was  harmless  where  it  was 
shown  that  it  was  a  country  market,  and  had  not  changed  much,  if  any, 
during  the  entire  spring  covering  the  time  when  the  cattle  should  have 
reached  the  market.    Pecoa  R.  R.  Co.  v.  Latham,  78. 

22.  Where  a  shipper  of  cattle,  because  of  the  failure  of  a  carrier  to  furnish 

him  with  cars,  shipped  them  over  another  route  at  a  larger  freight  cost, 
he  was  entitled  to  recover  the  amount  of  such  extra  freight.    Id. 

23.  Evidence  of  injuries  to  cattle  during  shipment  consider^,  and   held  to 

sufficiently  show  that  they  resulted  from  the  negligence  of  the  carrier, 
and  to  warrant  the  amount  of  damages  awarded  therefor.  Missouri,  K. 
d  T.  Ry.  Co.  V.  Russell,  114. 
"24.  A  horse  was  shipped  over  several  lines  of  railroad,  all  of  which  were  made 
defendants.  The  plaintiff  plead  aggravation  of  the  injury  received  on 
one  road,  by  delay  on  another,  but  there  was  no  evidence  of  aggravation 
by  such  delay.    The  court  charged  the  jury  that  they  should  find  against 
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the  company  on  whose  line  the  injury  occurred.  Held,  that  the  charge 
was  not  subject  to  the  objection  that  it  put  upon  the  road,  on  which  the 
horse  was  actually  injured,  the  consequences  of  delay  on  the  other  road. 
8t.  Louis  S,  W.  Ry.  Co.  v.  Buckner,  636. 

25.  Where  there  was  no  allegation  of  injuries  to  the  cattle  from  bad  handling 

during  the  shipment,  it  was  no  ground  for  a  new  trial  that  the  verdict, 
for  plaintiff,  was  against  the  evidence,  in  that  there  was  no  evidence  of 
bad  handling  in  transit.  Oulf,  C.  d  8.  F.  Ry.  Co.  v.  Bouse  d  Watkins, 
105. 

26.  Direct  evidence  of  the  shrinkage  of  the  cattle  caused  by  the  delay  in  their 

transportation,  together  with  testimony  of  experts  based  on  hypothetical 
questions  embracing  the  facts  proven,  was  sufficient  to  show  that  the 
cattle  were  injured  by  the  negligence  of  the  defendant.    Id. 

27.  The  carrier's  breach  of  an  oral  contract  to  furnish  cars  at  a  given  time 

created  a  liability  which  could  not  be  avoided  by  a  written  contract  of 
shipment  afterwards  made,  unless  there  was  a  consideration  inuring  to 
the  shipper  as  compensation  for  the  damages  from  such  breach,  when  the 
contract  was  signed.    Id. 

28.  Where  plaintiff  placed  his  cattle  in  the  pens  for  shipment  when  he  knew 

there  were  no  cars  there  for  them,  and  allowed  them  to  remain  in  the 
pens  without  feeding  and  watering  them,  because  relying  on  the  repre- 
sentations of  the  carrier's  agent  that  the  cars  would  soon  be  there,  the 
carrier  was  liable  for  the  resultant  injury  to  the  cattle.    Id, 

Carriers  of  Passengers. 

Speed,  grade  and  curves.    See  Negligence,  27,  28. 
Collision  of  engine  with  street  car.    See  Pleading,  5. 

1.  A  passenger,  while  in  the  act  of  alighting  from  a  railroad  coach,  is  com- 

mitted to  the  care  of  the  carrier,  and  is  not  free  to  select  his  means  and 
avenues  of  iexit,  hence  the  utmost  care  is  required  of  the  carrier.  Mit- 
souri,  K.  d  T.  Ry.  Co.  v.  Wolf,  381. 

2.  The  grounds  of  negligence  alleged  were  a  failure  to  provide  appellee's  wife 

with  a  step-box,  and  a  failure  on  the  part  of  the  conductor  to  properly 
assist  her  m  alighting  from  the  train.  On  these  issues  the  evidence  was 
sharply  conflicting.  These  questions  are  nowhere  in  the  charge  sub- 
mitted to  the  jury,  but  the  charge  on  the  whole  implies  that  the  com- 
pany was  negligent  in  these  respects.    Held,  error.    Id. 

3.  A  carrier  is  liable  if  its  negligence  concurred  with  the  act  of  a  fellow 

passenger,  irrespective  of  whether  or  not  that  act  be  negligent  and 
whether  or  not  the  same  was  pleaded.    Id. 

4.  In  an  action  by  a  street-car  passenger  for  negligent  personal  injuries  a 

charge  was  error  which  defined  negligence  as  the  want  of  or  failure  to 
use  ordinary  care,  instead  of  such  a  high  degree  of  care  as  would  be 
used  by  very  cautious,  prudent  and  competent  persons  under  similar 
circumstances.    Oreen  v.  Bouston  Elec.  Co.,  260. 

5.  The  court  charged  the  jury :    "Negligence,  as  applied  to  railway  companies 

engaged  in  the  transportation  of  passengers,  is  a  failure  to  exercise  such 
a  high  degree  of  foresight  as  to  possible  dangers,  and  such  a  high  degree 
of  prudence  in  guarding  against  them  as  would  be  used  by  very  cautious, 

Srudent  and  competent  persons  under  the  same  or  similar  circumstances." 
leld,  correct.    8t.  Louie  8.  W.  Ry.  Co.  v.  Parka,  480. 

6.  Evidence  that  sparks  and  cinders  from  the  size  of  a  pinhead  to  that  of  a 

pea  escaped  from  the  engine  and  injured  plaintiff  in  the  tenth  car  from 
the  engine  made  a  prima  facie  case  of  negligence  against  defendant.    Id. 

7.  In  the  absence  of  a  request  for  the  information  it  is  not  actionable  negli- 

gence in  a  railway  company  to  fail  to  inform  one  who  has  purchased  a 
ticket  over  its  road  of  the  time  of  the  departure  of  the  earliest  train 
upon  which  he  can  make  the  trip.  Latimer  v.  8t.  Louie  8,  W,  Ry.  Co.^ 
614. 

8.  Where  a  passenger  was  injured  by  the  sudden  and  premature  start  of  a 

train,  throwing  her  from  the  steps  of  a  car  while  she  was  attempting  to 
alight  at  a  station,  negligence  of  the  carrier  in  failing  to  have  vestibuled 
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cars  was  not  a  proximate  cause  of  the  injury,  since  the  entrance  to  vesti- 
buled  cars  must  necessarily  be  kept  open  at  stations.  Id, 
9.  Evidence  considered  in  a  case  where  a  passenger  claimed  to  have  been 
injured,  while  alighting  from  a  train,  by  reason  of  a  sudden  jerk  of  the 
train,  and  held  to  present  a  conflict  of  evidence  as  to  the  carrier's  negli- 
gence such  as  did  not  warrant  the  court  in  instructing  a  verdict  for  the 
defendant.    Id, 

10.  Where  a  passenger  exhibited  to  the  employe  charged  with  her  direction  a 

ticket  to  her  destination,  and  was  by  him  directed  upon  a  train  that  did 
not  stop  at  that  station,  the  company  was  estopped  to  deny  her  right  to 
be  carried  to  her  station  on  that  train  and  liable  for  damages  for  putting 
her  off  at  another.    International  d  O,  N.  Ry,  Co,  v.  Smith,  432. 

11.  A  passenger  has  the  ri^ht  to  make  a  proper  use  of  a  station  platform, 

although  it  may  be  m  a  defective  condition,  provided  he  uses  it  with 
care  proportioned  to  the  risk  arising  from  its  known  or  obviously  de- 
fective condition.     Houatony  E,  d  W,  T,  Ry,  Co.  v,  McCarty,  364. 

12.  Where  the  court  charged  as  to  contributory  n^ligence  upon  the  theory 

that  plaintiff  knew  of  the  defective  condition  of  the  platform,  but  did 
not  charge  as  to  its  unsafe  condition  being  so  open  and  apparent  that  a 
reasonably  prudent  person  would  have  discovered  it,  it  was  error  to  re- 
fuse a  requested  charge  presenting  that  proposition  where  the  evidence 
warranted  it.    Id, 

13.  Where  there  was  no  evidence  that  a  railroad  station  platform  upon  which 

plaintiff  went  was  so  defective  that  it  would  be  dangerous  to  go  upon 
it,  the  doctrine  of  assumed  risk  was  not  applicable,  and  a  charge  upon 
contributory  n^ligence  as  to  the  effect  of  plaintiff's  going  upon  the  plat- 
form and  moving  about  on  it  without  the  exercise  of  such  care  and  cau- 
tion as  a  person  of  ordinary  prudence  would  use  in  view  of  the  known 
or  obvious  and  apparent  defective  condition,  was  as  favorable  to  the  de- 
fendant company  as  it  could  require.    Id. 

14.  Where  a  platform  is  used  by  a  railway  company  as  a  station  platform,  or 

by  its  passengers  with  its  knowledge  and  consent  in  getting  on  and  off 
trains,  the  company  is  bound  to  use  ordinary  care  to  keep  it  in  a  rea- 
sonably safe  condition  for  such  use,  although  the  platform  was  built 
by,  and  is  under  the  control  of,  a  third  person.    Id. 

15.  An  intending  passenger  at  a  flag  station  has  as  much  right  to  go  upon  the 

platform  there  for  the  purpose  of  flagging  the  train  as  for  that  of  tak- 
ing passage  on  the  train  when  it  stops.    Id. 

16.  Where  a  coach  was  placed  near  the  depot  for  persons  to  go  on  board  at 

night  to  await  the  train  which  was  to  take  the  coach  out  several  hours 
later,  plaintiff's  wife  became  a  passenger  upon  entering  such  coach 
under  the  direction  of  the  carrier's  agent,  and  in  an  action  for  injury 
sustained  by  her  because  of  the  coach  being  cold  the  charge  of  the  court 
properly  imposed  on  the  carrier  the  duty  to  exercise  that  high  degree 
of  care  that  very  cautions  and  prudent  persons  would  have  exercised 
under  the  circumstances.    Misaourif  K.  d  T.  Ry.  Co.  v.  Byrd,  316. 

17.  Evidence  considered,  and  held  to  sustain  a  finding  of  negligence  in  failing 

to  keep  a  coach  warmed  whereby  a  passenger  was  caused  to  suffer  and 
contract  disease.    Id. 

18.  Charges  upon  proximate  cause  in  a  case  where  a  passenger  suffered  from 

cold  and  contracted  disease  because  a  coach  was  unwarmed,  held  cor- 
rect.   Id, 

19.  A  carrier  is  not  relieved  of  liability  for  exposing  a  passenger  to  cold,  thus 

bringing  on  disease,  b^  reason  of  the  fact  that  the  passenger  was  in  such 
condition  as  to  predispose  her  to  dangerous  consequences  from  being 
exposed  to  cold.    Id, 

20.  A  carrier  is  liable  for  the  consequences  of  mental  suffering,  humiliation, 

etc.,  caused  by  the  language  and  conduct  of  an  employe,  even  though  no 
physical  injury  results  from  such  wrongs.  Oulf,  C,  d  8.  F.  Ry.  Co.  v. 
Luther,  617. 

21.  Where  a  passenger  sued  for  breach  of  a  contract  of  carriage,  claiming  that, 

because  of  a  delay  in  reaching  his  destination,  he  had  sustained  special 
damages  in  having  been  prevented  from  consummating  a  deal  by  which 
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Credits. 

Ill  Buit  against  administrator.    See  Pleading,  S. 

CroM-Ezamination. 

Of  witness  as  to  bias.    See  Evidence,  28;  Witness,  2. 
As  to  reputation  of  servant.    See  Evidence,  29, 

CrofslAgs. 

Custom  of  giving  signals.    See  Evidence,  22. 

Customary  use  of  path.    See  Negligence,  5,  6. 

Child  using  path.    See  Negligence,  8-10. 

Failure  to  give  signals.    See  Negligence,  10;  Railways,  S,  5. 

Collision  of  engine  with  street  car.    See  Pleading,  5. 

Concurring  negligence  at.    See  Prowimate  Cause,  2. 

Defects  in.    See  Railways,  2. 

Ordinance  regulating  street  cars.    See  Street  Railroad,  1. 

CnftoBL 

To  give  signals  at  railway  crossings.    See  Evidence,  22. 
As  equivalent  of  rule.    See  Master  and  Servant,  10. 

Damages. 

For  wrongful  issuance  and  levy.    See  Attachment,  1. 
Liability  for  actual  and  exemplary.    See  Attachment,  S. 
Liability  for  exemplary.    See  Attachment,  5. 
Contributing  to.    See  Carriers  of  Freight,  7. 
Not  covered  by  pleading.    See  Instructions  to  Juries,  22. 
Alleged  to  be  fraudulently  claimed.    See  Jurisdiction,  S, 
Aggravation  of  previous  disease.    See  Pleading,  9. 
Release  procured  by  fraud.    See  Release  of  Damages,  1,  2. 
Expenses  for  medical  treatment.    See  Remittitur,  1. 
Notice  implied  by  death  message.    See  Telegraph,  2. 

1.  If  the  defendant  by  its  negligence  occasioned  the  addressee  mental  suffer- 

ing by  reason  of  absence  from  the  burial  of  her  son,  it  is  liable,  notwith- 
standing she  would  have  suffered  other  anguish  by  witnessing  that  scene. 
Western  U.  Tel.  Co.  v.  Shaw,  277. 

2.  Where  one  instruction  permitted  damages  for  the  cold  and  suffering  which 

Slaintiff's  wife  sustained  while  in  the  coach,  and  another  authorized 
amages  for  physical  and  mental  pain  she  suffered  and  would  thereafter 
suffer  in  consequence  of  disease  proximately  caused  by  the  condition  of 
the  car,  the  charge  did  not  authorize  double  damages.  Missouri,  K.  d 
T.  Ry.  Co.  V.  Byrd,  315. 

3.  S.  agreed  to  purchase  one  thousand  head  of  good  cows  and  furnish  pasturage 

for  them  for  five  years.  A.  was  to  manage,  care  for  and  control  them 
for  that  length  of  time;  at  the  end  of  that  period  the  stock  and  its  in- 
crease was  to  be  divided,  one-fourth  to  A.  and  three-fourths  to  S.  S.  re- 
fused to  purchase  the  cows,  or  in  any  way  to  consummate  the  contract. 
Held,  the  measure  of  damage  was  the  value  of  one-fourth  the  cows  which 
S.  refused  to  furnish.  The  value  of  the  original  stock  and  their  increase 
at  the  end  of  five  years  was  too  speculative  and  uncertain  to  be  used  as 
a  measure  of  damage.    Shropshire  v.  Evans,  339. 

4.  In  the  absence  of  proper  pleading  setting  up  special  damages,  the  measure 

of  damages  for  the  detention  of  personal  property  is  the  reasonable 
rental  value  of  the  property  during  the  time  it  is  unreasonably  held  by 
a  bailee  for  hire.    Baker  d  L.  Mfg.  Co.  v.  Clayton,  586. 

5.  Where  the  lessee  of  two  tents  received  and  made  use  of  the  same  after  dis- 

covering their  inherent  weakness  and  lack  of  adaptability  to  the  uses 
intended,  it  is  a  auestion  for  the  jury  whether  or  not  an  ordinarily 
prudent  man  would  have  done  so  under  the  circumstances.    Id. 

6.  The  suit  being  to  recover  for  the  depreciated  value  of  damaged  cotton 

picked  from  the  bales  in  order  to  make  it  merchantable,  and  not  to 
recover  for  the  depreciated  market  value  of  the  damaged  bales  as  such, 
it  was  not  error  for  the  court  to  charge  that  the  measure  of  damage 
would  be  "such  a  sum  of  money  as  is  the  difference,  if  any,  between 
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the  market  value  of  the  cotton  damaged  and  the  market  value  of 
similar  cotton  not  damaged  at  the  time  when  the  shipment  arrived  at 
Liverpool,  and  also  the  reasonable  and  necessary  expense  of  rep i eking 
the  damaged  cotton  and  putting  it  in  a  merchantable  condition." 
Houston  d  T.  O.  R.  Co,  v,  Bath,  270. 
7«  A  part  of  a  shipment  of  cattle  destined  originally  for  sale  upon  the  8t. 
Louis  market  were,  upon  their  arrival  at  St.  Louis,  shipped  on  to 
Chicago  because  there  was  no  market  for  such  cattle  at  St.  Louis.  The 
measure  of  damage  for  those  cattle  would  be  the  difference  in  their 
market  value  at  St.  Louis  in  the  condition  and  at  the  time  they  should 
have  reached  that  market  by  the  exercise  of  ordinary  care  upon  the 
part  of  the  carriers,  and  what  they  sold  for  in  Chicago  after  deducting 
the  necessary  expense  of  getting  them  to  that  market.  Texas  d  P. 
Ry.  Co,  V.  Coggin,  683. 

8.  Evidence    (stated   in   opinion)    considered,  and   held   sufficient  to   justify 

submission,  as  an  element  of  damages  recoverable  for  personal  injury 
impairing  plaintiff's  ability  to  work,  of  his  past  and  prospective  loss 
of  time  from  labor  by  reason  of  such  injuries.  Texas  d  P,  Ry,  Co,  v, 
McDowell,  28. 

9.  There  was  no  error  in  a  charge  permitting  plaintiff  to  recover  for  "rea- 

sonable expense  incurred  for  a  physician  and  medicine"  by  reason  of 
personal  injuries,  where  evidence  showed  such  expenses  for  treatment 
of  the  injuries  by  the  physician  employed  therefor,  though  the  evi- 
dence also  showed  that  another  physician  was  called  in  temporarily, 
but  did  not  show  whether  he  treated  the  patient  or  made  any  charge 
for  his  services;  the  instruction  in  question  did  not  authorize  any 
recovery  by  reason  of  supposed  expenses  incurred  for  the  latter's  at- 
tendance.    Id, 

10.  A  chaise  which  directs  the  allowance  as  damages  of  compensation  for  loss 

of  future  time  during  which  plaintiff,  by  reason  of  his  injuries,  would 
be  unable  to  work,  and  also  reasonable  compensation  for  future  dimin- 
ished ability  to  labor  and  earn  money  does  not  require  double  damages. 
Houston  d  T.  C,  R,  Co,  v.  Fanning,  423. 

11.  Where   the  evidence  showed   loss  of  time,  and   its  value,   for  a  greater 

period  and  amount  than  that  specifically  claimed  in  the  petition  under 
this  head,  it  was  error  to  instruct  the  jury  to  consider,  in  case  of 
recovery,  any  such  loss  which  the  evidence  might  show,  not  limiting 
recovery  to  the  amount  alleged;  and,  where  the  evidence  was  too  in- 
definite to  cure  this  by  remittitur,  such  error  was  ground  for  reversal. 
Texas  d  P.  Ry.  Co,  v,  Frank,  86. 

12.  The  measure  of  damages  where  a  party  is  negligently  injured  and  entitled 

to  recover  for  impaired  capacity  to  earn  money,  is  the  difference  be- 
tween the  wages  he  was  capable*  of  earning  before  the  injury  and  those 
he  w^as  capable  of  earning  thereafter.  Missouri,  K,  d  T,  Ry.  Co,  t?. 
Dickson,  560. 

13.  In  determining  the  wages  earned,  hospital  fees,  insurance,  etc.,  are  not  to 

be  considered  unless  they  are  incident  to  the  employment  and  are 
estimated  in  fixing  the  wages  and  go  toward  the  increase  of  the  salary 
by  reason  of  being  incident  to  such  employment.     Id. 

14.  Where  the  injuries  to  a  child  consisted  in  the  loss  of  his  right  leg  and 

the  great  toe  of  his  left  foot,  the  nature  of  the  injuries  presented  the 
issue  of  probable  future  physical  suffering,  and  it  was  proper  for  the 
charge  to  instruct  that  the  jury  might  take  into  consideration  "the 
physical  and  mental  suffering  which  he  has  suffered  or  may  suffer  in 
the  future."     Missouri,  K.  d  T,  Ry.  Co.  v.  NesUt,  209. 

16.  Inability  to  pursue  the  course  in  life  which  the  injured  party  might  have 
pursued  but  for  his  injuries  falls  within  the  category  of  diminished 
capacity  to  labor  and  earn  money,  and  it  is  misleading,  as  allowing 
double  damages,  to  mention  such  inability  in  the  charge  as  an  element 
of  damage  additional  to  and  distinct  from  the  other.     Id. 

16.  Where  in  an  action  for  personal  injury  plaintiff  alleged  that  prior  to  the 
injury  she  was  a  sound  and  healthy  woman,  and  there  was  evidence 
to  the  effect  that  her  condition  at  the  time  of  the  trial  was  no  worst 
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than  it  was  before  the  injury,  and  that  she  was  prior  to  the  injuiy 
weak  and  sickly,  this  could  not  preclude  recovery  for  such  physical  and 
mental  suffering  and  such  expenses  as  were  the  direct  result  of  the 
injury.     Oreen  v.  Houston  Elec.  Co.,  260. 

17.  A  charge  in  an  action  for  personal  injuries  that  the  jury  should  allow 

plaintiff  such  damages  as  would  fairly  compensate  her  for  her  injuries 
was  proper,  and  that  language  could  have  no  other  signification  except 
that  of  present  compensation.  Galveston,  H.  d  8.  A.  Ry,  Co.  v,  VoU- 
rath,  47. 

18.  A  judgment  for  $14,000  upheld  in  the  case  of  a  strong,  healthy  woman 

of  thirty-four  years  of  age,  who  was  reduced  to  a  nervous  wreck  by 
injuries   received.     Id. 

19.  Evidence  as  to  extent  of  personal  injury  to  passenger  in  derailment  of  a 

street  car  considered  and  held  to  support  a  recovery  of  $2,000  in  favor 
of  the  passenger,  a  minor,  and  $360  in  favor  of  the  parent.  Citizens' 
Ry.  Co.  V.  Wade,  661. 

Death. 

Evidence  raising  issue  of  negligence.    See  "Segligence,  1, 

Deolaratlons. 

Of  one  purporting  to  be  agent.    See  Agency,  2. 
Of  assizor  after  conveyance.    See  Evidence,  10. 
Expressive  of  mental  feeling.    See  Evidence,  11,  12, 
By  conductor  of  train.    See  Evidence,  13,  16. 
By  engineer  of  train.    See  Evidence,  17. 
Made  to  a^ent.    See  Evidence,  19-21. 
As  to  ability  to  hear.    See  Evidence,  SS. 

Deed. 

Substitution  of  trustee.    See  Agency,  10. 

Tendering  return  of  consideration.     See  Cancellation,  1. 

Presumed  in  absence  of  actual  possession.  See  Presumption,  1. 
1.  Where  a  deed  by  the  heirs  of  the  original  locator  of  a  league  of  land 
described  it  as  his  "location  or  right  of  location  on  Bear  Creek,'*  this 
was  a  sufficient  description  where  the  evidence  showed  that  the  league 
was  on  Bear  Creek  and  was  the  locator's  only  location  in  that  country, 
the  ambiguity  in  such  description  not  being  a  patent  one.  Arthur  v. 
Ridge,  137. 

2.  The  deed  was  not  ineffectual  because  it  reserved  640  acres  out  of  the 

league  or  location,  describing  the  part  reserved  as  '*640  acres  to  be 
taken  at  the  old  place  on  Bear  Creek,"  where  it  was  shown  that  ''a 
certain"  640  acres  was  definitely  known  as  "the  old  place,"  being  the 
place  where  the  locator's  widow  lived  at  the  time  of  ner  death.    Id. 

3.  If  the  designation  of  the  640-acre  reservation  was  not  sufficiently  certain, 

the  deed  left  in  the  grantors  the  right  to  select  640  acres  at  the  point 
designated,  and  the  evidence  showing  that  this  was  subsequently  done 
with  the  acquiescence  of  those  concerned,  the  deed  conveyed  the  other 
portion   of  the  league.     Id. 

4.  The  fact  that  the  deed  was  not  binding  on  a  part  of  the  grantors  therein, 

certain  minors  and  a  married  woman,  dia  not  prevent  it  from  being 
admissible  in  evidence.    Id. 
6.  Where  a  deed  is  made  by  tenants  in  common  it  is  presumed,  in  the  ab- 
sence of  proof  to  the  contrary,  that  their  interests  are  equal.     Oilmer 
V.  Beauchamp,  125. 

6.  A  deed  by  an  insolvent  debtor,  made  in  payment  of  a  debt,  and  conveying 

property  which  exceeds  in  value  many  times  the  amount  of  the  debt,  is 
fraudulent  as  to  creditors,  irrespective  of  whether  or  not  the  grantee 
knows  of  such  fraud.     Clark  v.  Bell,  39. 

7.  A  voluntary  conveyance  is  invalid  against  creditors  without  reference  to 

knowledge,  or  want  of  it,  on  the  part  of  the  grantee  of  the  grantor's 
indebtedness.   Id. 

8.  Where  property,  which  has  been  conveyed  by  a  debtor  to  place  it  beyond 
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the  reach  of  his  creditors,  is  sold  under  execution  against  him,  such 
sale  will  not  be  avoided  or  set  aside  at  the  instance  of  the  fraudulent 
grantee  because  of  inadequacy  of  the  price  the  property  brought  at  the 
execution  sale.    Id. 

Def eotlTe  Kaohinery. 

Failure  to  fasten  car  doors.    See  Negligence,  15,  16, 
Shaker  bar  of  engine.    See  Negligence,  17,  18. 
Car  coupler.    See  Negligence,  23, 
Insufficient  brakes.     See  Negligence,  27. 
Grade  of  tracks.    See  Negligence,  28. 

Degree  of  Care. 

As  to  means  of  alighting  from  car.    See  Carriers  of  Passengers,  1. 
Foresight  as  to  possible  dangers.     See  Carriers  of  Passengers,  5. 
As  to  warming  of  coach.     ^  Carriers  of  Passengers,  16. 

DellTery. 

To  connecting  carrier.    See  Carriers  of  Freight,  1. 
Of  goods  to  carrier.     See  Carriers  of  Freight,  2. 
Of  shipment  to  cars.    See  Carriers  of  Freight,  5. 
To  connecting  railway.     See  Carriers  of  Freight,  16. 
Included  in  idea  of  transfer.    See  Instruction  to  Juries,  5, 

Bemnrrer. 

Reviewing  rulings  on.     See  Practice  on  Appeal,  9. 
Failure  to  act  upon.    See  Practice  on  Appeal,  4,  10, 

De_30fit. 

Of  acceptance  of  offer  in  mail.     See  Contract,  1-J^, 
Of  funds  in  bank.     See  Guardian,  IS. 
Amounting  to  loan.    See  Guardian,  2, 

Depositions. 

Suppression  on  motion.     See  Bill  of  Exceptions,  i. 

1.  Where  in  the  taking  of  depositions  certain  formalities  required  by  law 

are  waived  by  counsel  a  motion  to  quash  said  depositions  because  of 
the  want  of  such  formalities  is  properly  overrulea.  Texas  d  P.  Ry. 
Co.  V.  Scoggin  d  Brown,  626. 

2.  It  was  proper  to  refuse  to  quash  a  deposition,  though  the  witness  wrote 

out  his  answers  in  the  office  of  the  attorneys  for  the  party  offering  it 
in  evidence  and  had  them  afterwards  attested  by  a  notary  not  present 
when  they  were  written,  where,  the  witness  being  about  to  leave  the 
country,  no  notary  could  be  obtained  to  take  them  down  and  the  witness 
dictated  his  answers  to  the  stenograplier  for  the  attorneys,  who  were 
not  present  and  did  not  assist  or  suggest  answers,  and  the  questions 
and  answers  were  read  over  b/  the  notary  and  witness  before  being 
sworn  to.     Tarlton  v.  Orr,  410. 

3.  While  the  presence   and   participation   of   interested   parties   during  the 

taking  of  depositions  is  irregular,  and  perhaps  improper,  yet  under  the 
decisions  of  this  State,  in  the  absence  of  facts  showing  fraud,  or  actual 
injury  to  the  opposite  party,  it  was  not  ground  for  the  suppression  of 
the  deposition.     Gulf,  C.  d  8.  F.  Ry.  Co.  v.  Luther,  617. 

4.  Where  the  officer's  name,  endorsed  upon  an  envelope  containing  deposi- 

tions,  extended  across   and  over  that  portion   of  the  envelope   which 
.  contains  the  mucilage  forming  the  seal,  it  was  a  sufficient  compliance 
with  the  statute  which  required  the  officer's  name  to  be  across  the  seal. 
Texas  d  P.  Ry.  Co.  v.  Felker,  604.      . 

Deseriptlon. 

Of  land  in  conveyance.    See  Deed,  IS. 
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Diliffenoe. 

Failure  to  present  for  collection.     See  Cheek,  S,  4* 

To  obtain  testimony  from  witness.    See  Continuance,  L 

To  secure  filing  of  statement.    See  Statement  of  Fact$p  B,  $• 

DisabUity. 

Burden  of  proving.    See  Limitation,  J^. 

Tacking  minority  to  coverture.    See  Limitation,  S. 

Diicovered  Peril. 

Injury  by  mere  fright.    See  Fright,  2. 

When  doctrine  not  applicable.     See  Negligence,  $4,  tS. 

Dliqnallfloatlon  of  Jndge. 

1.  An  affidavit  by  a  party  desiring  to  appeal  under  the  statute  authorizing 
him  to  do  so,  though  unable  to  pay  costs  or  give  security  therefor,  on 
making  proof  of  his  inability  before  the  trial  court  or  the  county  judge 
(Rev.  Stats.,  art.  1401),  can  not  be  made  before  the  county  judge,  who 
is  his  counsel  in  the  litigation,  since  the  act  of  such  judge  in  determin- 
ing the  matter  is  judicial,  and  the  statute  forbids  that  any  county 
judge  shall  sit  in  any  case  wherein  he  may  be  interested  or  shall  have 
been  of  counsel  (Rev.  Stats.,  art.  1129),  and  the  fact  that  there  was 
no  actual  contest  as  to  the  affiant's  inability  does  not  alter  the  case. 
Kalkloah  v.  Bunting,  233. 

BlToree. 

1.  An  allegation  in  plaint ifi^s  petition  for  divorce  that  "she  is  now  and  has 

been  a  bona  fide  resident  citizen  of  Smith  County,  Texas,  for  more  than 
six  months"  sufficiently  averred  that,  as  required  by  the  statute,  she 
was  "an  actual  bona  fide  inhabitant  of  the  State."  Rev.  Stats.,  art 
2078.    0u>en8  v,  Owena,  641. 

2.  Where  in  an  action  for  divorce  plaintiff  alleged  that  defendant  was  in 

possession  of  the  community  and  separate  property,  stating  its  value 
and  the  ownership  of  the  parties  therein,  and  that  defendant  was  about 
to  dispose  of  it,  and  would  do  so  unless  enjoined,  asking  that  he  be 
required  to  render  an  account  of  his  disposition  of  the  property,  with 
prayer  for  partition  and  general  relief,  this  was  sufficient  to  sustain  a 
money  judgment  in  her  favor  for  the  value  of  property  disposed  of 
by  defendant  after  the  service  of  the  writ  of  injunction.    Id. 

Double  Damages. 

Charge  not  authorizing.    See  Damages,  2. 

Elections. 

1.  Section  72  of  the  Terrell  Election  Law    (Acts   1903,  p.   147),  providing 

that  the  election  officers  shall  count  no  ballots  that  do  not  bear  the 
signature  of  the  presiding  judge  of  the  election,  or  if  on  examination 
such  signature  is  found  to  be  a  forgery,  is  mandatory,  and  ballots  not 
so  indorsed  by  the  jud^  are  nullities.    Clark  v.  Hardison,  611. 

2.  The  fact  that  the  presiding  judge  indorses  a  ballot  after  he  has  handed 

it  to  the  voter  and  the  latter  has  returned  it  to  the  judge,  does  not 
invalidate  the  ballot  and  is  not  ground  for  contesting  the  election.    Id. 

3.  A  failure  to  observe  the  directory  provisions  of  the  election  law  will  not, 

in  the  absence  of  fraud,  nullify  an  election  which  shows  a  fair  and 
honest  expression  of  the  elector's  will.     Id. 

Eminent  Domain. 

1.  Where,  in  condemnation  proceedings,  the  main  charge  gave  the  measure 
of  damages  for  taking  property  for  public  use,  the  giving  of  a  special 
charge  reciting  the  provision  of  the  Constitution  (art.  1,  sec.  17), 
that  no  person's  property  should  be  taken  without  adequate  compen- 
sation, and  stating  that  defendant  was  entitled  to  recover  full  compen- 
sation, which  is  the  market  value  of  the  property  as  defined  in  the 
main  charge,   was  not  error  giving  undue  prominence  to  defendant's 
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right  to  receive  the  full  market  value  of  the  property.  City  of  El 
Paso  V.  Coffin,  64. 

2.  Where  land  is  taken  by  a  city  for  a  public  park,  the  taking  including  all 

the  land  the  owner  has  there,  the  measure  of  damages  is  the  market 
value  at  the  time  of  the  taking,  and  in  arriving  at  such  value  the  jury 
may  consider  the  conditions  surrounding  the  property  at  that  time, 
with  reference  to  business  and  demand  for  property  at  that  time  ex- 
isting, including  anv  increase  in  development  thereof  that  might  then 
have  been  reasonabb^  expected  in  the  immediate  future.     Id. 

3.  Where,  at  the  time  of  the  taking,  certain  railroads  had  acquired  other 

land  near  by  and  begun  the  construction  of  a  union  depot  thereon,  and 
the  proceedings  by  them  to  acquire  such  land  were  separate  from  those 
by  the  city  to  condemn  the  land  here  in  question,  the  jury  could  con- 
sider the  construction  of  the  depot  and  its  effect  on  values  in  deter- 
mining the  value  of  defendant's  land,  and  this,  although  prior  to  any 
of  the  proceedings,  it  had  been  jointly  agreed  between  the  railroads  and 
the  city  that  the  former  would  secure  land  and  establish  the  depot  there, 
and  the  city  would  secure  this  land  near  by  for  a  public  park,  to  be 
thereafter  maintained   and   kept   up   by  the   railroaas.     Id. 

4.  The  provision  of  the  Constitution    (art.  6,  sec.   10)    denying  the  County 

Court  jurisdiction  of  suits  for  the  recovery  of  land  does  not  render 
invalid  the  statute  giving  such  court  jurisdiction  in  condemnation  pro- 
ceedings.    Id. 

Estoppel. 

1.  Where  plaintiff,  a  widow,  agreed  to  release  certain  land  to  one  G.  if  he 
would  pay  off  an  indebtedness  due  thereon,  and  also  stated  to  de- 
fendant that  she  intended  to  abandon  the  property  and  would  not  pay 
the  indebtedness,  and  that  if  he  wished  to  purchase  it  he  would  have 
to  do  so  from  G.,  and  defendant,  relying  on  such  representation,  bought 
the  land  from  G.,  who  had  paid  off  the  indebtedness  as  agreed,  plaintiff 
was  estopped  to  claim  any  further  interest  in  the  land.  Hughes  v. 
Landrum,  196. 

ETldenoe. 

Declarations  to  prove  agency.     See  Agency,  2. 
Of  authority  to  collect  note.     See  Agencyj  3. 
Warranting  recovery  of  exemplary  damages.     See  Attachment,  8. 
Declarations  of  owner  in  possession.     See  Boundaries,  4< 
Opinion  as  to  correspondence  in  field  notes.     See  Boundaries,  5, 
Of  recognition  of  line.     See  Boundaries,  6. 

To  show  delivery  of  goods  to  carrier.     See  Carriers  of  Freight,  2. 
As  to  where  injury  to  shipment  occurred.     See  Carriers  of  Freight,  jJ,  11. 
Presumption  against  last  carrier.     See  Carriers  of  Freight,  4»  6. 
Burden  of  proof  as  to  negligence.     See  Carriers  of  Freight,  8. 
Charge  on  weight  of.    See  Carriers  of  Freight,  9. 
As  to  authority  of  agent  to  contract.     See  Carriers  of  Freight,  12. 
Length  of  time  required  to  transport.     See  Carriers  of  Freight,  21. 
To  show  negligence  in  transportation.    See  Carriers  of  Freight,  2S,  26. 
Of  escape  of  fire  by  negligence.     See  Carriers  of  Passengers,  6. 
Not  warranting  peremptory  instruction.    See  Carriers  of  Passengers,  9. 
Not  material  to  issue.     See  Continuance,  2. 
Part  of  grantors  not  bound.     See  Deed,  ^. 
Waiver  of  formalities.     See  Deposition,  1. 
Taking  depositions  in  office  of  attorney.     See  Deposition,  2. 
Taking  depositions  in  presence  of  interested  party.     See  Deposition,  S. 
As  to  nature  of  injury.     See  Evidence,  87,  38. 

As  to  willingness  to  submit  to  examination.     See  Examination  hy  Physi- 
cian, 1. 
Other  proof  to  sustain  judgment.     See  Ouardian,  1,  2,  4,  5. 
Of  matters  constituting  no  defense.    See  Guardian,  3. 
Submitting  issue  unsupported  by.     See  Instructions  to  Juries,  1. 
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Not  warranting  peremptory  instruction.     See  InatructUms  to  Juries,  2, 

S,  h  7,  IS. 
Not  warranted  by  pleading.     See  Instructions  to  Juries,  23. 
Of  indemnity  to  plaintiff  by  insurance.     See  Insurance,  Accident,  2. 
As  to  reputation  for  incompetency;    See  Master  and  Servant,  IJ^. 
Raising  issue  of  injury  by  fellow  servant.     See  Master  and  Servant,  22. 
Insufficient  to  show  negligence  by  foreman.     See  Master  and  Servant,  27. 
Raising  issue  of  death  by  negligence.     See  Negligence,  I. 
Held  to  show  want  of  due  inspection.     See  Negligence,  17. 
Charge  upon  the  weight  of.     See  Negligence,  18. 
Held  sufficient  to  support  recovery.     See  Negligence,  19,  27. 
Proof  by  circumstances.     See  Negligence,  22,  23. 
Insufficient  to  authorize  recovery.     See  Negligence,  29. 
Bearing  upon  motive.    See  Officers,  2, 

Objection  not  made  in  trial  court.     See  Practice  on  Appeal,  17. 
Presenting  issue  lor  juiy.     See  Question  of  Fact,  1,  2. 
That  contract  was  procured  by  fraud.     See  Release  of  Damages,  1,  2. 
Of  assessment  for  taxes.    See  Taxation,  1,  2. 
Of  common  source  of  title.    See  Trespass  to  Try  Title,  5. 
Proof  corresponding  to  allegation.-    See  Variance,  1. 
Of  feeling  toward  party.    sSe  Witness,  2. 

1.  To  render  testimony   admissible   it   is  not   necessary   that   it  should   be 

direct  and  positive ;  it  is  sufficient  if  it  tends  to  prove  an  issue.  Tewas 
d  P.  Ry.  Co.  V.  Coggin,  583. 

2.  Parol  evidence  was  admissible  to  show  a  contract  of  employment  which 

was  effected  by  letters  between  witness  and  one  of  the  defendants 
where  plaintiff  introduced  the  letters  from  defendant  to  the  witness, 
and  notified  defendants  during  the  trial  to  produce  the  letters  from 
witness  to  defendant,  and  defendants  had  ample  time  to  produce  the 
letters  and  did  not  do  so  nor  claim  that  they  were  unable  to  produce 
them.    Sheldon  Canal  Co.  v.  Miller,  460. 

3.  The  court  refused  to  exclude  the  testimony  of  a  witness  who  stated  that 

he  was  "testifying  to  what  the  books  showed."  Held,  error,  but  im- 
material under  the  facts  of  this  case.  Fidelity  d  D.  Co.  v.  Tewas  Ld. 
Mtg,  Co.,  489. 

4.  Parol  evidence  was  admissible  to  show  that  the  payee  of  a  promissory 

note  was  not  the  real  owner,  but  held  in  trust  for  another,  over  objec- 
tion that  it  varied  the  terms  of  a  written  instrument.    Jones  v.  Day,  158. 

5.  Notes  given  for  the  purchase  money  of  land,  the  property  of  a  wife  sep- 

arated from  her  husband,  having  been  made,  as  to  the  principal,  payable 
to  her  three  children,  but  with  the  interest  payable  to  her,  it  was  com- 
petent, in  a  suit  by  one  of  the  payees  for  partition  of  the  notes,  to 
show  by  parol  evidencie  that  the  intention  in  making  the  notes  so  payable 
was  to  defeat  the  husband's  interest  in  case  of  the  death  of  the  wife, 
and  that  no  gift  of  the  principal  to  the  children  was  intended,  but  that 
the  wife  was  to  have  the  principal  as  well  as  the  interest  during  her 
life.    Id. 

6.  In  an  action  by  an  heir,  parties  to  the  suit,  who  have  disclaimed  any 

interest,  may  testify  as  to  transactions  with  the  decedent.     Id. 

7.  Evidence  that  a  check  was  made  out  by  a  debtor  the  day  before  an  ac- 

count was  due  and  was  enclosed  in  an  envelope  with  his  return  card 
thereon  and  addressed  to  the  creditor,  and  that  same  was  then  duly 
stamped  and  mailed,  was  sufficient  to  raise  the  issue  of  the  receipt 
of  the  check  by  the  creditor  and  its  acceptance  or  his  negligent  failure 
to  collect  or  return  it.    Pink  Front  B.  Store  v.  Mistrot  d  Co.,  375. 

8.  The  rule  forbidding  the  piling  of  one  presumption  upon  another  does  not 

forbid  the  legal  inferences  and  presumptions  which  may  arise  from  a 
fact  established  alone  by  circumstances.  Id. 
0.  Defendant's  inspector  of  engines  and  tenders  was  allowed  to  testify  that 
he  inspected  the  tender  in  question  shortly  prior  to  the  wreck,  and 
that  he  knew  at  the  time  that  his  son,  who  was  killed  in  the  wreck, 
would  eo  out  as  fireman  on  said  engine  on  its  next  trip.  Defendant  was 
also  allowed  to  prove  by  the  same  witness  and  others  that  the  method 
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of  inspection  in  use  by  defendant  was  the  same  in  use  among  all  up- 
to-date  railways.  To  this  testimony  it  was  objected  that  it  was  in- 
competent, and  the  inspector  not  having  been  impeached  or  contradicted 
his  testimony  could  not  thus  be  supported.  Held,  these  were  circum- 
stances relevant  to  the  issue  of  negligence  charged,  and  in  the  absence 
of  criticism  of  the  method  of  inspection  could  not  constitute  error. 
Bover  v.  Chicago,  R,  I.  d  T.  Ry.  Co.,  280. 

10.  The  declarations  of  an  assignor  of  property  subsequent  to  the  assignment 

that  tend  to  defeat  the  assignment,  are  not  admissible  in  evidence, 
though  the  assignor  has  since  died.     Crawford  v.  Hord,  352. 

11.  Remarks  or  exclamations  of   plaintiffs   child,   made  while  the  carrier's 

servant  was  uttering  the  abusive  language  complained  of,  are  admis- 
sible as  parts  of  the  res  gestae.    Oulf,  C.  d  8.  F,  Ry,  Co.  v,  Luther,  617. 

12.  Where  bodily  and  mental  feelings  are  material  to  be  proved,  the  usual 

expressions  of  such  feelings,  made  at  the  time  in  question,  are  original 
evidence.     Id. 

13.  The  declaration  of  a  conductor,  contemporaneous  with  the  stalling  of  his 

train,  to  the  effect  that  *'he  was  overloaded"  is  admissible  as  part  of 
the  res  gestae.     MtMouri,  K.  d  T.  Ry.  Co.  i?.  Btanfield  Bros.,  385. 

14.  Where  the  yardmaster  of  defendant  companies  saw  and  acted  on  a  tele- 

gram from  the  dispatcher  to  the  local  agent  such  telegram  became  a 
part  of  the  res  gestae,  and  the  admission  of  evidence  as  to  its  contents 
without  proof  of  the  authority  of  the  dispatcher  to  act  in  the  premises 
would  be  harmless  error.    Texas  d  P.  Ry.  Co.  v.  Sooggin  d  Brown,  526. 

15.  The  testimony  of  a  shipper  that  his  cattle,  which  started  in  the  same 

train  with  plaintiff's,  reached  the  same  destination  first,  was  permis- 
sible on  the  issue  of  negligence  in  transporting.    Id. 

16.  A  statement  by  the  conductor  of  the  train  then  transporting  plaintiff's 

cattle,  that  the  engine  was  defective,  and  that  he  knew  he  could  not 
get  far  with  it,  was,  since  he  was  an  agent  of  the  defendant  company, 
admissible  as  an  admission  against  interest.  Even  if  it  was  hearsay, 
there  was  no  prejudicial  error  in  admitting  it,  the  defective  condition 
of  the  engine  being  shown  by  other  undisputed  evidence.  Missouri,  K. 
d  T.  Ry.  Co.  V.  Russell,  114. 

17.  Where  in  an  action  for  injuries  to  horses  during  a  shipment  by  rail  plain- 

tiff claimed  that  the  injuries  resulted  from  unnecessary  shocks  which 
were  due  to  the  fact  that  the  engineer  was  not  acquainted  with  the 
road,  plaintiff's  testimony  that  during  the  transportation  a  man  on 
the  engine,  whom  he  took  to  be  the  engineer,  stated  that  it  was  the 
first  time  he  had  been  over  the  road,  was  improperly  admitted  over 
the  objection  that  it  was  hearsay.  Ft.  Worth  d  D.  C.  Ry.  Co.  v. 
Snyder  d  Dupree,  345. 

18.  Where  plaintiff,  the  shipper,  over  the  objection  of  the  defendant  carrier, 

proved  the  market  value  of  his  live  stock  at  an  intermediate  point, 
instead  of  at  destination,  but  offered  also  to  prove  such  value  at  des- 
tination, and  that  it  was  the  same  there  as  at  the  intermediate  point, 
to  which  defendant  also  objected,  defendant  was  not  in  a  position  to 
complain  of  the  court's  action  in  allowing  proof  of  the  market  value 
at  the  intermediate  point.  Id. 
10.  Where  there  was  an  issue  as  to  the  terms  of  an  agreement  of  settlement 
in  pursuance  of  which  the  check  sued  on  by  plaintiff  was  given,  and 
it  appeared  that  defendant  delegated  one  C.  to  communicate  with  plain- 
tiff with  a  view  to  effecting  the  settlement  and  that  C.  stated  to 
plaintiff  the  terms  upon  which  defendant  proposed  to  settle,  the  dec- 
larations of  plaintiff  then  made  to  C.  in  reply,  though  not  shown  to 
have  been  communicated  to  defendant,  were  admissible  as  declarations 
made  to  an  agent,  knowledge  of  which  would  be  imputed  to  his  princi- 
pal. McNeere  v.  Carver,  129. 
20.  Where  part  of  a  conversation  has  been  introduced  in  evidence  the  opposite 
party  may  put  in  evidence  another  part  of  the  same  conversation  which 
serves  to  explain  and  make  understood  that  which  has  been  already 
admitted.  Id. 
'  21.  Advice  which  plaintiff's   counsel  gave  him,   to  the  effect  that  plaintiff 
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could  not,  as  part  of  the  settlement,  do  anything  about  dismiBsing  a 
criminal  prosecution,  was  not  admissible  in  evidence  where  defen&nt 
had  no  knowledge  thereof.    Id. 

22.  On  the  issue  as  to  whether  the  required  signals  were  given  on  the  approach 

of  a  train  to  a  railroad  crossing,  it  was  not  competent  for  the  engineer 
and  fireman  of  the  train  to  testify  that  it  was  their  custom  to  give 
them.    Texas  d  P.  Ry.  Co.  v,  Frank,  86. 

23.  Where  a  question  was  raised  as  to  the  correctness  of  defendant's  books  of 

account,  it  was  error  to  exclude  testimony  as  to  the  drinking  habits 
of  defendant's  bookkeeper.     Seiher  v,  Johnson  Merck,  Co.,  601. 

24.  Where  the  suit  was  for  personal  injuries,  evidence  as  to   plaintiff's  use 

of  intoxicants  five  years  prior  to  the  injury  was  properly  excluded 
where  counsel  offering  it  stated  that  he  was  not  prepared  to  show  any 
effect  upon  plaintiff's  present  physical  condition  by  reason  of  such  use. 
Houston,  E.  d  W.  T.  Ry.  Co.  v.  McCarty,  365. 

25.  Where  all  the  evidence  tended  to  show  that  the  same  rules  were  in  force 

when  the  accident  (collision  of  trains)  occurred  that  had  been  in 
force  for  years,  it  was  not  error  to  allow  a  former  brakeman,  who  had 
not  been  in  the  defendant's  service  for  two  years  prior  to  the  accident,  to 
testify  that  it  was  the  duty  of  the  train  dispatcher  to  notify  regular 
trains  of  the  presence  of  work  trains  on  the  track.  Gulf,  C.  d  8.  F. 
Ry.  Co.  t?.  Bays,  164. 

26.  Whether  the  rule  as  to  work  trains  flagging  against  moving  trains  was 

a  safe  one  was  for  the  determination  of  the  jury,  and  the  opinions 
of  witnesses  that  it  was  a  safe  rule  were  properly  excluded.     Id. 

27.  It  is  not  error  for  the  court  to  exclude  a  repetition  of  evidence  already 

given  by  the  witness  testifying.     Id. 

28.  A  witness  may  be  asked  on  cross-examination  '"  he  is  in  the  employ  of 

the  party  calling  him,  and  if  he  was  paid  to  come  to  court  and  testify.  Id. 

29.  Where  a  witness  testified  that  a  certain  brakeman  had  a  good  reputation 

and  he  had  never  heard  of  any  complaint  against  him,  it  was  proper 
for  him  to  be  asked  on  cross-examination  if  he  had  not  heard  that  the 
brakeman  had  let  a  car  go  through  a  sw^itch  at  a  certain  place.     Id. 

30.  It  being  uncontroverted  that  the  employe,  a  brakeman,  did  fall  asleep  and 

so  neglected  to  flag  the  approaching  train,  the  admission  of  evidence 
that  the  night  before  he  had  been  out  with  the  girls  until  a  very  late 
hour  was  reversible  error,  there  being  nothing  to  show  that  knowledge 
of  conduct  of  that  character  had  been  brought  home  to  the  railroad 
company.     Id. 

31.  On  the  question  of  the  cause  of  physical  conditions  appearing  in  plaintiff, 

who  had  taught  school  for  ten  years  and  was  suing  for  personal  in- 
juries received  in  an  accident  on  a  street  car,  it  was  permissible  to 
ask  a  medical  expert  as  to  the  effect  of  such  confinement  in  the  school 
room  as  a  possible  cause  of  the  conditions  in  question.  Dallas  C.  E. 
St.  Ry.  Co.  V.  Black,  415. 

32.  The  opinion  of  a  nonexpert  witness,  that  from  what  he  saw  and  observed 

of  plaintiff  his  physical  condition  was  such  that  he  could  not  work, 
was  not  admissible  in  the  absence  of  the  facts  upon  which  the  opinion 
was  based.    8t.  Louis  8.  W.  Ry.  Co.  v.  Demsey,  398. 

33.  A  physician  can  not  testify  as  to  a  declaration  made  to  him  by  plaintiff 

as  to  his  (plaintiff's)  ability  to  hear,  where  the  occasion  oi  the  declara- 
tion was  prepared  by  plaintiff  for  the  sole  purpose  of  furnishing  the 
witness,  as  an  expert,  with  information  on  which  to  base  an  opinion 
favorable  to  plaintiff.    Id. 

34.  While  a  physician  was  on  the  witness  stand  plaintiff  exhibited  his  injured 

limbs  and  the  physician  testified  that  they  had  lost  sensation  and  were 
without  feeling,  and  to  demonstrate  this  to  the  juiy,  stuck  pins  into 
the  exposed  limbs,  and  thereafter  deprived  plaintiff  of  the  support  of 
his  crutches,  when  he  fell.  Held,  that  the  evidence  was  admissible  to 
show  the  nature  and  extent  of  plaintiff's  injuries,  and  as  it  could  have 
affected  only  the  amount  of  the  recovery,  of  which  no  complaint  was 
made  as  being  excessive,  the  defendant  could  not  have  been  harmed  by 
its  admission.     Missouri,  K,  d  T.  Ry,  Co.  v.  Lynch,  543. 
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36.  A  medical  expert  could  testify  to  his  opinion  that  what  he  saw  about 
plaintiff  and  the  length  of  time  that  had  elapsed  since  the  injury, 
indicated  more  the  idea  of  permanency  in  his  condition  than  that  of 
temporary  injury.    Id, 

36.  Plaintiff  was  properly  permitted  to  testify  that  his  capacity  for  earning  a 

livelihood  by  manual  labor  was  diminished  about  one-half  by  reason 
of  his  injuries.     Houston  d  T,  C.  R.  Co.  v.  Fanning,  423. 

37.  Where  a  physician,  the  principal  expert  witness  for  the  injured  party, 

was  asked  on  cross-examination,  *'if  a  man  was  injured  a  year  and  a 
half  ago,  and  he  was  for  more  than  a  year  prior  to  the  present  time 
seen  doing  ordinary  farm  work,  and  if  he  looked  to  be  in  a  condition 
that  Mr.  Barton  seems  to  be,  what  would  be  your  opinion  as  to  whether 
he  had  suffered  from  a  facture  of  the  inner  table  of  the  skull?"  it  was 
error  for  the  court  to  sustain  an  objection  thereto  on  the  ground  that 
the  question  was  not  in  the  proper  form.  The  question  was  competent, 
and  the  hypothetical  case  stated  being  based  on  the  evidence,  the 
answer  of  the  witness  was  improperly  excluded.  Chicago,  R.  I.  d  M. 
Ry.  Co.  V.  Barton,  235. 
38.  It  was  also  competent  to  further  ask  the  physician  on  cross-examination 
for  his  opinion,  based  on  the  fact  that  the  injured  party  was  doing 
farm  work  for  more  than  a  year  and  seemed  to  be  in  good  health,  as 
to  whether  the  injury  had  affected  his  brain.    Id. 

39.  Where  a  witness  testified  that  cattle  would  shrink  from  50  to  60  pounds 

per  head  every  24  hours  during  transportation,  he  could,  as  an  expert, 
testify  as  to  what  the  difference  in  value  per  hundred  weight  would 
be  on  that  account.    Oulf,  C.  d  8.  F.  Ry,  Co.  v.  House  d  Watkins,  106. 

40.  It  was  not  error  to  permit  plaintiff  to  prove,  his  cattle  having  been  kept 

over  by  the  carrier  at  a  certain  point  for  an  entire  day,  that  freignt 
trains  passed  such  point  during  that  day  going  in  the  direction  of  the 
cattle's  destination.  As  to  whether  such  trains  could  have  carried  the 
cattle  was  a  matter  peculiarly  within  the  knowledge  of  the  carrier.    Id. 

41.  The  testimony  of  a  witness  that  when  he  first  ordered  the  cars  for  plain- 

tiff from  the  carrier's  agent  at  V.,  such  agent  informed  him  that  he 
could  get  the  cars  through  the  agent  at  G.,  was  admissible  to  show 
that  the  carrier  had  contracted  with  plaintiff  through  the  proper 
agent  to  furnish  the  cars.     Id. 

42.  Where   plaintiff   testified   that   he   knew   the   time   it   ordinarily   took  to 

transport  cattle  from  the  point  of  shipment  to  destination,  his  further 
statement  that  he  never  accompanied  but  one  shipment  did  not  con- 
tradict his  statement  that  he  had  personal  knowledge  from  which  he 
could  testify  as  to  what  was  the  length  of  time  ordinarily  required, 
and  so  render  his  testimony  hearsay.  Texas  d  N.  O.  Ry.  Co.  v.  Far^ 
ringion,  206. 

43.  In  a  suit  for  damage  to  cattle  during  transportation  witnesses  were  asked 

"if  from  their  experience  in  handling  cattle  they  could  tell  whether 
or  not  the  condition  of  the  cattle  at  their  destination  was  brought 
about  by  improper  transportation  and  handling  the  cars,  or  from  other 
causes,"  and  having  answered  in  the  affirmative,  were  then  asked  "what 
was  the  cause,"  to  which  they  replied,  "it  was  due  to  improper  trans- 
portation and  handling  on  the  cars,  and  from  being  detained  too  long 
on  the  cars,  and  being  jerked  and  switched  about  improperly."     Held, 


the  objections  of  defendant  that  it  was  not  a  proper  question  for  expert 
testimony,  that  the  question  and  answer  called  for  a  conclusion  of 
the  witness  and  that  the  facts  sought  to  be  proved  by  the  question  and 


answer   were    exclusively    for   the    jury,    should    have    been    sustained. 

Texas  d  P.  Ry.  Co.  v.  Felker,  604. 
44.  Even  though  a  witness  had  not  seen  the  cattle  in  question  before  their 

arrival  at  destination  he  may  testify,  if  otherwise  qualified,  as  to  their 

market  value  at  destination  if  they  had  been  shipped  with  reasonable 

dispatch  and  care.     Id. 
46.  Testimony  as  to  the  inarket  value  of  cattle  at  a  given  place,  based  upon 
Vol.  XL.  Civil— 43. 
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information  received  from  what  others  at  that  place"  told  witness  about 
it,  was  hearsay,  and  inadmissible.    Tewas  d  P.  Ry,  Co.  v.  Ameit,  76. 

46.  Objection  to  the  manner  in  which  the  assessment  rolls  have  been  prepared 

should  be  made  to  their  introduction  in  evidence,  and  not  to  the  testi- 
mony of  the  assessor  identifying  them  as  the  records  of  his  office.  City 
of  Houston  v.  Stetoart,  500. 

47.  A  printed  pamphlet  which  bore  upon  the. cover  the  indorsement,   'The 

City  Charter  of  the  City  of  Houston,  together  with  the  Revised  Code 
of  Ordinances  Prepared  by  Direction  of  the  City  Council,  and  Adopted 
by  Resolution  on  the  27th  day  of  December,  1866,"  sufficiently  purported 
to  have  been  published  by  authority  of  the  city  council  and  was  admis- 
sible in  evidence — following  Railway  v.  Washington,  63  S.  W.  Rep.,  538 
— ^where  it  appears  that  the  city  charter  requires  the  city  council  to 
publish  its  ordinances  and  gives  to  the  published  ordinance,  as  evidence, 
the  same  effect  as  the  original  ordinance.     Id, 

48.  Where  a  city  charter  provision  made  the  tax  rolls  prima  facie  evidence 

that  the  tax  is  due  and  that  the  facts  stated  tnerein  are  true  and 
that  all  prerequisites  required  by  law  pertaining  to  the  levying  and 
assessing  of  the  tax  have  been  complied  with,  the  city  is  not  reauired 
to  do  more  in  a  suit  for  taxes  than  introduce  the  tax  rolls  in  oraer  to 
make  out  its  case,  unless  defendant  can  show  that  the  rolls  were  illegally 
prepared,  or  that  the  prerequisites  of  the  levy  and  assessment  have  not 
been  complied  with.  Id. 
40.  In  an  action  on  a  liquor  dealer's  bond,  wherein  the  age  of  an  alleged  minor 
was  an  issue,  it  was  not  error  to  permit  the  district  attorney  to  state 
that  the  minor's  mother  was  mentally  unsound,  to  rebut  any  possible 
unfavorable  inference  that  might  be  drawn  from  his  failure  to  put  her 
oa  the  stand.    Brewster  v.  State,  2. 

Examination  by  Physician. 

1.  Though  plaintiff  can  not  be  required  to  submit  to  an  examination  of  his 
person  by  physicians,  his  unwillingness  to  submit  to  such  an  examina- 
tion when  he  claims  injuries  not  perceptible  to  ordinary  observation 
is  a  circumstance  which  the  jury  may  consider,  and  it  was  error  to 
exclude  a  question  as  to  whether  he  was  willing  that  it  be  had.  ifi»- 
souri,  K.  d  T,  Ry,  Co.  v.  Mitchell,  633. 

Exceptions. 

To  findings.    See  Findings  of  Fact,  1. 

Exeontion. 

Enjoining  sale  under.     See  Injunction,  1,  8. 

Exeontion  Sale. 

Inadequacy  of  price.     See  Deed,  8. 

1.  A  purchaser  of  land  under  a  void  execution  acquires  no  right  to  possession, 

and  if  he  takes  possession  he  is  a  trespasser,  notwithstanding  the  ex- 
istence of  an  equitable  lien  on  the  land  in  his  favor.     Houston  Ice  d 

B,  Co.  V.  Stratton,  378. 

2.  An  execution  issued  on  a  judgment  against  a  defunct  corporation  is  not 

leviable  on  land  that  never  belonged  to  it,  but  which  was  conveyed  by 
one  of  its  debtors  to  a  new  corporation  that  had  succeeded  to  its  assets 
and  liabilities.     Id.  * 

Exeontor. 

1.  Where  by  the  terms  of  a  testator's  will  C.  was  named  as  executor,  the 
fact  that  the  trusteeship  of  certain  property  was  vested  in  another  did 
not   constitute  an   appointment  of  such  other  as   joint  executor,  and 

C.  alone  was  entitled  to  the  fees  as  executor,  of  which  he  could  not  be 
deprived  except  for  negligence  in  the  performance  of  his  duties.  Craw- 
ford V.  Hard,  352. 
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Liability  for.    Sm  Attaehmeni,  9, 

Malice  and  want  of  probable  cause  must  concur.    See  Attaohment,  5. 

Evidence  warranting  judgment  for.     See  Attaohment,  8. 

Expert  Evidence. 

Opinion  as  to  safety.     See  Evidence,  26. 

By  physician  as  to  effect  of  school  teaching.     See  Evidence,  SL 

Diminished  earning  capacity.     See  Evidence,  36, 

Ability  to  work.     See  Evidence,  S2, 

Opinion  as  to  permanency  of  injury.     See  Evidence,  35, 

As  to  nature  of  injury.     See  Evidence,  37,  38. 

Tellow  Senrant. 

Incompetency  of.     See  Master  and  Servant,  3,  7,  9. 

Negligence  of  employe  under  another  foreman.     See  Master  and  Servant, 

18,  19. 
Working  under  different  foreman.    See  Master  and  Servant,  18,  19. 
Employes  moving  boiler  in  yards.     See  Master  and  Servant,  22. 
Handling  cotton  bales.    See  Master  and  Servant,  2^,  25. 
Constitutionality  of  statute.     See  Master  and  Servant,  26. 
Negligence  of  foreman.    See  Master  and  Servant,  27. 
Suit  under  Missouri  statute.    See  Master  and  Servant,  28. 
Independent  act  of.     See  Prommate  Cause,  i. 

Eeet. 

For  prosecuting  in  corporation  court.     See  County  Attorney,  2. 

Of  executor  where  property  is  in  hands  of  trustee.     See  Executor,  1, 

Eldnciary  Eelatloii. 

1.  The  relation  of  joint  purchasers  is  fiduciary,  and  one  will  not  be  permitted 
to  acquire  a  secret  advantage  in  the  purchase  over  his  associates.  Pad- 
dock 17.  Bray,  220. 

Vield  Notes. 

Reference  to  originals  and  map.    See  Orant,  1, 
Clerical  error  in  calls.    See  Orant,  2. 

TindiiLg  of  Eaot. 

Presumed  upon  appeal.    See  Judgment,  1. 
1.  Where  there  is  a  statement  of  facts  in  the  record,  and  no  exceptions  were 
reserved  to  the  findings  of  fact,  and  no  request  made  for  other  findings, 
complaint  of  omissions  in  the  findings  is  not  available  on  appeal.    Lo- 
gan V.  Lennix,  62. 

Tire. 

Escape  of  sparks  from  engine.    See  Carriers  of  Passengers,  6, 
Forfeiture. 

Clause  construed  against  insurer.    See  Insurance,  Eire,  2, 
Fraud. 

Collusion  against  principal.    See  Agency,  1. 
Upon  husband's  creditors.    See  Common  Source,  1, 
Grantee's  knowledge  of.     See  Deed,  6,  7. 
In  conveyance  of  exempted  property.    See  Homestead,  8. 
Knowledge  by  agent.    See  Homestead,  9. 
In  amount  of  damage  claimed.    See  Jurisdiction,  S. 
Release  procured  by.    See  Release  of  Damages,  1,  2. 
1.  A  representation,  made  as  an  inducement  to  plaintiff  to  enter  into  a  joint 
purchase  of  property  with  defendant,  that  it  could  not  be  had  for  less 
than  a  certain  sum,  when  defendant  knew  that  it  could  be  bought  for 
less  and  had  an  agreement  with  the  seller  to  pay  him  back  the  difference 
for  making  the  sale,  was  a  material  misrepresentation  of  existing  factSi 
and  not  of  mere  opinion.    Paddock  v.  Bray,  280. 
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Knowledge  of  fraud  by  grantee.    See  Deed,  6,  7. 

Vright. 

Of  team  by  railway.     See  Instructions  to  Juries,  13,  H, 

1.  Where  fright  is  caused  to  one  by  the  wrongful  act  or  omission  of  another 

and  physical  injury  results  therefrom,  and  such  act  or  omission  is  the 
proximate  cause  of  the  injury,  and  such  injury  is  the  natural  and  prob- 
able consequence  of  such  act  or  omission,  and  ought  to  have  been  fore- 
seen under  the  circumstances,  a  cause  of  action  exists  therefor.  Hen- 
drioD  V,  Texas  d  P,  Ry.  Co.,  291. 

2.  Where  plaint ifT's  wife  was  crossing  over  a  railroad  bridge  in  plain  view 

of  the  operatives  of  a  train,  and  because  of  their  failure  to  stop  the 
train  she  barely  escaped  being  run  over,  and  physical  injury  resulted 
j  from  the  fright,  the  doctrine  of  discovered  peril  was  applicable.    Id, 

Trlghtenliig  Team. 

Charge  assuming  fact.    See  Instructions  to  Juries,  13, 
Defining  proximate  cause.    See  Instructions  to  Juries,  H. 
Contributory  negligence  of  driver.    See  Negligence,  12,  IS. 

Oamlfhment. 

1.  A  writ  of  garnishment  was  sued  out  pending  a  term  of  court  and  was  made 

returnable  to  the  first  day  of  the  next  term;  the  garnishee  was  served 
and  answered  immediately,  and  the  plaintiff  filed  a  controverting  affi- 
davit. The  case  was  thereafter,  and  during  the  same  term,  called  for 
trial  over  the  objection  of  the  plaintiff.  Held,  error.  The  court  had  no 
power  to  try  the  case  prior  to  the  term  to  which  the  process  was  re- 
turnable.   Sanger  Bros,  v.  Wise  County  Coal  Co.,  610. 

2.  A  judgment  marked  satisfied  by  an  official  entry,  true  at  the  time  and  au- 

thorized by  an  execution  thereon  duly  returned  satisfied,  was  not  prima 
facie  enforcible,  and  could  not  support  a  writ  of  garnishment  under  the 
statute  authorizing  the  issuance  of  such  a  writ  without  bond  where 
plaintiff  has  judgment.  (Rev.  Stats.,  arts.  217,  218.)  Masterson  v, 
Keller,  333. 

3.  The  writ  being  unauthorized  and  invalid  when  issued,  a  subsequent  set- 

ting aside  of  the  satisfaction  of  the  judgment  did  not  render  it  valid.  Id. 

Grant. 

1.  The  field  notes  in  a  grant  were  incomplete,  or  did  not  close.     The  grant 

contained  the  following  reference:  "Of  which  the  boundaries  are  de- 
fined on  the  map  and  in  the  notes  of  survey  returned  by  the  surveyor 
as  is  seen  in  this  title."  Held,  permissible  to  refer  to  the  oilginal  field 
notes  and  map  to  cure  the  ambiguity  or  omission  in  the  description. 
Ooodson  V.  Fitzgerald,  619. 

2.  The  use  of  the  word  "diameters"  for  "varas"  in  one  of  the  calls  of  the 

field  notes  being  manifestly,  under  all  the  facts,  the  result  of  inad- 
vertence, was  harmless.    Id, 

Gnardian. 

1.  Where  a  guardian,  in  the  exercise  of  such  due  care  as  an  ordinarily  pru- 

dent person  would  use  with  reference  to  his  own  money,  deposits  the 
ward's  funds  in  a  bank  regarded  by  himself  and  the  public  as  solvent 
and  safe,  the  money  to  remain  there  for  such  time  as  is  reasonably  nec- 
essary for  it  to  be  invested  under  order  of  court,  and  the  bank  fails,  the 
guardian  is  not  liable  for  the  loss  of  the  money  resulting  therefrom. 
idurph  V.  McCullough,  403. 

2.  But  if  the  deposit  is  made  under  an  agreement,  in  consideration  of  interest 

to  be  paid,  that  the  money  is  to  remain  in  the  bank  for  a  fixed  time 
during  which  the  gfuardian  has  not  the  right  to  withdraw  it,  and  such 
agreement  is  made  without  an  order  of  the  Probate  Court,  the  guardian 
and  his  sureties  are  liable  if  the  money  is  lost  through  a  failure  of  the 
bank.    Charge  held  properly  refused  which  made  no  distinction  between 
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such  a  deposit  and  one  merely  for  safe  keeping  until  the  money  should 
be  called  for.  Id. 
3.  A  guardian  and  his  sureties  are  liable  for  funds  of  the  ward  used  for  the 
ward's  Maintenance  and  support,  where  so  used  without  an  order  of 
court,  and  for  interest  thereon  at  ten  percent  from  the  time  when,  by 
reasonable  diligence,  the  money  could  have  been  loaned  under  order  of 
court.    Id, 

HabitB. 

As  bearing  on  correctness  of  books.    See  Evidence,  2S. 
As  affecting  physical  conditions.    See  Evidence,  24. 

Harmless  XUror. 

As  to  length  of  time  required  to  transport.    See  Carriers  of  Freight,  21. 

In  refusal  to  allow  challenge.    See  Challenges,  2. 

Where  damages  are  not  complained  of.    See  Evidence,  34, 

In  assuming  that  act  was  negligent.     See  Xegligence,  16, 

On  foreclosure  of  tax  lien.     See  Verdict,  1, 

1.  The  improper  admission  of  testimony  of  parties  in  a  suit  by  heirs  will 

not  be  considered  ground  for  reversal  where  the  trial  was  without  a 
jury  and  there  was  ample  competent  evidence  to  sustain  the  judgment. 
Jones  V,  Day,  169. 

2.  The  court's  refusal  to  exclude  an  answer  of  a  witness,  showing  that  he  had 

been  in  jail  for  unlawfully  carrying  a  pistol,  was  not  prejudicial  where 
his  material  testimony  (as  to  an  alleged  minor  being  twenty-one  years 
old)  w^as  only  a  matter  of  opinion  and  the  minor's  age  was  abundantly 
shown  to  be  under  twenty-one  years.    Brewster  v.  State,  1. 

3.  Where  a  witness  was  permitted  to  explain  his  reasons  for  wanting  "to  see 

the  defendants  get  out  of  this  suit" — an  action  by  the  State  on  a  liquor 
dealer's  bond — the  exclusion  of  an  additional  explanation  that  he  knew 
the  prosecuting  witness  and  his  family  to  be  a  worthless  crowd  was  not 
prejudicial,  as  such  matt      constituted  no  defense  to  the  suit.    Id. 

4.  Error,  if  any,  in  permitting  the  fireman  and  brakeman  on  a  regular  train 

which  ran  into  a  work  train  to  testify  that  their  train  would  not  have 
collided  with  the  work  train  if  notice  had  been  given  that  the  work  train 
was  on  the  track,  was  harmless  where  the  engineer  of  the  regular  train 
also  testified  to  the  same  effect.    Qulf,  C,  d  8.  F,  Ry.  Co.  v.  Hays,  164. 

5.  The  admission  of  certain  testimony  *held,  if  erroneous,  to  be  immaterial 

and  harmless  in  view  of  the  fact  that  one  of  the  defendants  testified  to 
substantially  the  same  facts.     Sheldon  Canal  Co.  v.  Miller,  460. 

6.  The  action  of  the  court  in  striking  out  plaintiff's  trial  amendment  was  not 

to  his  injury  where  his  supplemental  petition,  stating  in  substance  the 
same  facts,  was  read  to  the  jury,  and  he  was  allowed  to  prove  all  mat- 
ters desired  by  him.    Ray  v.  Pecos  d  N,  T.  Ry,  Co.,  99. 

Hearsay. 

Declarations  of  owner  in  possession.     See  Boundaries,  f. 
Communications  acted  upon.    See  Evidence,  H. 

Heirship. 

Disinheritance  of  adopted  child.     See  Adoption,  IS. 

Homestead. 

Injunction  to  restrain  sale  of.    See  Jurisdiction  of  District  Court,  4. 

1.  It  is  not  necessary  that  the  claimant  of  a  homestead  exemption  should 

have  fee  simple  title  thereto.  A  conveyance  in  fee  simple  with  condition 
subsequent,  or  an  equitable  interest,  will  support  such  claim.  Tracy  v. 
Harbin,  395. 

2.  Facts  considered,  and  held  to  show  the  acquisition  of  a  new  and  an  aban- 

donment of  the  old  homestead.    Id. 

3.  By  order  of  the  Probate  Court  a  surviving  wife  was  entitled  to  the  use 

of  the  homestead  during  such  period  as  she  saw  proper  to  occupy  it  as 
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such.  Upon  abandonment  of  the  homestead  right  the  owners  of  the  fee 
were  entitled  to  possession.    McCaakey  v.  Morris,  391. 

4b  Where  the  owner  of  land  levied  on  under  execution  asserted  a  homestead 
right  thereto,  and  the  evidence  showed  that,  prior  to  the  levy,  he  had 
bought  another  place,  removed  to  it,  lived  on  it  for  several  years,  and 
was  living  there  at  the  time  of  the  levy,  a  charge  that  where  a  homestead 
is  once  acauired  a  removal  to  another  tract  and  purchase  thereof  will 
not  of  itself  deprive  the  party  of  his  homestead  rights  in  the  first  tract, 
^'provided  he  intended  in  such  removal  to  occupy  the  second  place  only 
temporarily,  and  intended  to  return  to  the  first  place,"  was  erroneous  in 
that  it  made  the  question  of  abandonment  depend  on  the  intention  at  the 
time  of  removal,  instead  of  an  intention  to  return  which  then  existed 
and  continued  to  exist  thereafter.    Lynch  v.  McQotcn,  146. 

6.  In  order  to  subject  the  homestead  to  a  lien  for  work  and  material  used 
in  making  improvements  thereon,  such  work  and  material  must  have  been 
contracted  for  in  writing,  with  the  consent  of  the  wife  given  in  the  same 
manner  as  is  required  in  making  a  sale  and  conveyance  of  the  homestead, 
and  the  contract  should  stipulate  that  the  work  is  to  be  done  in  improv- 
ing the  homestead,  and  the  cost  thereof,  or  if  only  material  is  to  be  used 
in  its  improvement,  then  the  purchase  of  such  material  and  its  char- 
acter and  value.  (Ck)nst.,  art.  16,  sec.  50,  construed.)  Walker  v. 
Woody,  346. 

6.  Where  the  payment  of  the  cost  of  the  work  or  the  price  of  the  material 

to  be  furnished  is  secured  by  mor^ge  or  deed  of  trust  on  the  home- 
stead, the  contract  for  such  work  or  material  may  be  incorporated  in 
such  instrument,  and  need  not  be  separate  and  distinct  therefrom,  pro- 
vided it  contains  the  essential  ingr^ients  of  the  contract  required  by 
the  Constitution.    Id. 

7.  Where  the  husband  made  by  letter  a  contract  for  the  purchase  of  fruit 

trees  to  be  planted  on  the  homestead,  and  the  wife  was  not  a  party  to 
the  contract,  though  some  of  the  letters  relating  thereto  were  written  by 
her  for  the  husband,  and  notes  were  executed  by  him  for  the  price  of  the 
trees,  secured  by  deed  of  trust  on  the  homestead  which  was  signed  and 
privily  acknowledged  by  the  wife,  but  neither  the  deed  of  trust  nor  the 
notes  showed  the  contract  nor  the  consideration,  no  lien  was  created  on 
the  homestead.    Id. 

8«  Where  R.  purchased  land  and  at  once  occupied  it  with  his  family  as  a 
homestead,  the  fact  that  he  was  insolvent  at  the  time  of  such  purchase, 
and  on  that  account  had  the  title  conveyed  to  his  children,  with  only  a 
life  estate  in  himself,  did  not,  as  against  a  subsequent  execution  levy, 
affect  his  right  of  homestead  in  the  land.    Brown  v.  Rash,  203. 

9.  Where  the  owners  of  a  homestead  made  a  simulated  conveyance  thereof  for 
the  purpose  of  obtaining  a  loan,  and  this  was  known  to  the  agent  of  the 
party  who  bought  the  vendor's  lien  note  secured  by  such  conveyance, 
and  the  agent,  without  intention  to  deceive  or  defraud  his  principal,  but 
while  acting  in  her  behalf,  elected  to  invest  her  money  in  the  purchase 
of  the  lien  note,  his  knowledge  of  the  simulated  transaction  was  imput- 
able to  his  principal,  and  she  was  bound  thereby.    Morrill  v.  Bosley,  7. 

Husband  and  Wife. 

Profits  on  wife's  bank  stock.    See  Bank,  2. 

Property  purchased  during  marriage.    See  Community  Property,  1, 
Sale  by  survivor  to  satisfy  debt.    See  Community  Property,  2. 
Improvements  with  community  funds.    See  Community  Property,  9-5. 

1.  Where  a  husband  and  wife  acted  in  a  partnership  relation  in  the  pur- 

chase of  bank  stock  her  interest  ceased  to  be  separate  estate,  and  the 
husband  became  her  debtor  to  the  extent  of  her  separate  funds  used 
in  the  purchase.    Hoopes  v.  Mathis,  121. 

2.  Where  there  was  a  joint  investment  in  bank  stock  of  separate  funds  of 

the  husband  and  wife,  it  devolved  on  the  wife's  heirs,  claiming  through 
her,  to  trace  the  stock  through  mutations  it  had  undergone  and  show 
that  her  separate  funds  actually  went,  in  part  at  least,  to  the  acquisition 
of  the  particular  stock  claimed  by  such  heirs,  and  which  had  been  levied 
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on  as  the  property  of  the  husband.  Evidence  held  not  to  identify  anv 
part  of  the  stock  in  controversy  as  the  separate  property  of  the  wife.  la. 

3.  Where  an  administratrix  sued  to  recover  personal  property  of  the  estate 

(that  of  her  deceased  husband)  it  was  no  defense  that  she,  after  the 
husband's  death,  had  sold  the  property  to  defendant  in  payment  of  a 
community  debt,  it  not  being  shown  that  defendant  had  a  right  superior 
to  that  of  other  creditors  and  of  the  minor  children,  of  the  deceased,  or 
that  there  was  other  property  of  the  estate  sufficient  to  pay  creditors 
and  provide  for  an  allowance  to  such  children.    Latham  v.  Dawson,  219. 

4.  The  riglit  of  the  survivor  to  sell  community  property  for  the  purpose  of 

paying  community  debts  can  not  be  exercised  in  disregard  of  the  rights 
of  other  parties  interested  in  the  community  estate.    Id. 

Xgnoranoe. 

Settlement  made  in.    See  MiBiake,  i. 

Illegal  Conilderation. 

Avoiding  promise.    See  Oontraot,  5,  6. 

Illegal  Contraot. 

Recovery  on  quantum  meruit.    See  Contract,  7. 

Impeaohment  of  Witneu. 

Newly-discovered  testimony.    See  New  Trial,  1,  2. 

Improvementi. 

Of  wife's  property  with  community  funds.    See  Community  Property,  9-5, 
Lien  for.    See  Bomeatead,  6, 

Inadequaey  of  Price. 

Where  property  is  fraudulently  conveyed.     See  Deed,  8. 

Injunction. 

Irrespective  of  amount  in  controversy.    See  Jurisdiction  of  District  Court, 

i,  «. 
To  restrain  the  sale  of  homestead.    See  Jurisdiction  of  District  Court,  4- 

1.  Since  the  amendment  of  1891  to  section  16,  article  5  of  the  Constitution, 

the  power  of  the  C!ounty  Courts  to  issue  writs  of  injunction  is  not  lim- 
ited to  the  enforcement  of  their  jurisdiction,  but  is  a  general  power 
which  might  be  exercised  in  all  cases  where  the  amount  m  controversy 
gives  the  court  jurisdiction.    Jesse  French  P.  d  0.  Co.  v.  Clay,  638. 

2.  Plaintiff  sued  in  the  County  Court  to  restrain  the  sale  of  a  piano,  worth 

$360,  under  execution  from  the  Justice  Court  upon  a  judgment  for  $15, 
alleged  to  have  been  fraudulently  procured,  to  cancel  said  judgment  and, 
in  addition,  to  recover  $400  damages  for  the  wrongful  and  malicious  acts 
of  defendants  in  procuring  the  judgment  and  execution  and  making  the 
levy.     Held,  the  County  Court  had  jurisdiction  of  the  suit.     Id, 

3.  Title  to  an  office  can  not  be  tried  through  the  medium  of  an  injunction, 

but  the  remedy  by  injunction  can  be  invoked  to  protect  the  possession 
even  of  officers  de  facto  against  the  acts  of  intruders  on  such  possession. 
Callaghan  v,  Tohin,  441. 

4.  It  is  settled  law  that  an  incumbent  of  a  public  office  may  by  injunction 

restrain  unauthorized  persons  from  exercising  his  functions,  undertak- 
ing to  remove  him,  or  interfering  with  the  office  or  with  what  appertains 
to  the  office.    Callaghan  v,  Irwin,  453. 

5.  An  injunction  will  not  lie  to  restrain  the  enforcement  of  a  judgment  for 

a  city  license  tax  on  the  ground  that  the  judgment  was  void  because  the 
ordinance  forming  the  basis  of  the  action  was  penal  and  had  never  been 
published.    Francis  Bros-  v,  Rohinson,  328. 

Iniolvenoy. 

Settling  judgment  by  part  payment.    See  Compromise^  X* 
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Of  loading  of  can.    See  yegligence,  IS. 
Of  engine  for  defect.    See  yegligence,  11. 

Initructlons  to  Juries. 

Failure  to  give  on  request.    See  Assignment  of  Error,  1. 

Permitting  double  recovery.    See  Assignment  of  Error,  2. 

Chaige  not  authorizing  double  recovery.    See  Damages,  2. 

Receipt  from  connecting  line.    See  Carriers  of  Freight,  5, 

On  weight  of  evidence.    See  Carriers  of  Freight,  9, 

Causes  contributing  to  injury.    See  Carriers  of  Freight,  H. 

Submitting  issue  unsupported  by  evidence.    See  Carriers  of  Freight,  19» 

Issue  unsupported  by  pleading.    See  Carriers  of  Freight,  20. 

Delay  on  another  line.    See  Carriers  of  Freight,  2^, 

Assuming  controverted  fact.    See  Carriers  of  Passengers,  2. 

Defining  negligence  by  carrier.    See  Carriers  of  Passengers,  4,  5. 

Peremptory  charge  unwarranted.    See  Carriers  of  Passengers,  9. 

Refusing  requested  charge.    See  Carriers  of  Passengers,  12. 

Charge  inapplicable  to  evidence.    See  Carriers  of  Passengers,  IS. 

Requiring  high  degree  of  care.     See  Carriers  of  Passengers,  16. 

Proximate  cause  of  disease.    See  Carriers  of  Passengers,  18. 

Issue  of  proximate  cause  not  involved.    See  Negligence,  9,  10, 

Calling  attention  to  omission.    See  Negligence,  11. 

Applying  to  specific  facts.    See  Negligence,  13,  26. 

Assuming  uncontradicted  fact.    See  Negligence,  16. 

On  weight  of  evidence.    See  Negligence,  18. 

Care  of  an  "ordinary"  person.    See  Negligence,  20. 

Concurring  causes  of  injury.    See  Negligence,  21. 

Considering  matters  not  pleaded.    See  Negligence,  28. 

As  to  measure  of  damages  on  condemnation.    See  Eminent  Domain,  1,  2, 

Peremptory  charge  unauthorized.    See  Question  of  Fact,  1,  2. 

Issue  of  fraud  not  presented.    See  Release  of  Damages,  1,  2. 

Expenses  for  medical  treatment.    See  Remittitur,  1. 

1.  It  is  error  for  the  court  to  submit  to  the  jury  an  issue  on  which  there  is 

no  evidence.    Texas  d  P.  Ry,  Co.  v.  Scoggin  d  Brown,  526. 

2.  When  the  evidence  was  conflicting  as  to  the  cause  of  delay  in  the  transfer 

of  cattle  from  one  carrier  to  another,  the  question  being  one  of  fact, 
should  have  been  submitted  to  the  jury.    Id. 

3.  In  a  suit  to  recover  a  sum  of  money  alleged  to  have  been  paid  by  mistake, 

the  evidence  being  conflicting,  it  was  error  to  give  a  peremptory  instruc- 
tion.   Seiber  v.  Johnson  Merch.  Co.,  601. 

4.  The  judge  is  authorized  to  take  the  case  from  the  jury  only  where  it  is 

susceptible  of  but  one  just  opinion,  and  where  the  facts  are  such  that 
reasonable  minds  may  differ  upon  the  question  as  to  whether  or  not  there 
was  negligence,  the  determination  of  the  matter  is  for  the  jury.  Latimer 
V.  8t.  Louis  8.  W.  Ry.  Co.,  614. 
ff.  A  charge  in  relation  to  a  gift  of  notes  did  not,  by  the  use  of  the  word 
"transferred,"  exclude  the  idea  of  a  delivery,  and  if  a  fuller  instruction 
relative  to  delivery  was  desired,  it  should  have  been  requested.  Craio- 
ford  V.  Hord,  352. 

6.  Where  the  issue  was  whether  a  testator  had  made  a  gift  of  certain  notes 

to  one  of  the  defendants,  the  question  of  their  value  was  immaterial,  and 
it  was  not  prejudicial  error  for  the  charge  to  assume  that  they  were 
worth  their  face  value.    Id. 

7.  In  a  suit  to  recover  against  an  estate  claims  for  money  advanced  or  ex- 

pended by  plaintiff  as  a  general  a^ent  for  decedent,  managing  his  busi- 
ness, it  was  error  to  instruct  the  jury  to  find  for  plaintiff  the  amounts 
so  advanced  or  expended  less  such  sums  as  he  had  collected  for  the 
decedent,  regardless  of  the  disposition  he  had  made  of  such  collections, 
there  being  evidence  that  the  collections  had  been  used  for  decedent's 
benefit.    Cranberry  v.  Cranberry,  Adm*r*x,  421. 

8.  It  is  error  to  give  special  charges  reiterating  an  issue  submitted  in  the 

main  charge.    Baker  d  L.  Mfg.  Co.  v.  Clayton,  586. 

9.  Where  the  main  charge  fairly  embraces  the  proposition  announced  in  a 
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special  charge  requested,  a  refusal  to  give  the  latter  is  not  error.  Mia* 
8ouri,  K.  d  T.  Ry,  Co.  v.  Lynch,  643. 

10.  Where  there  is  no  suggestion  of  contributory  negligence  in  the  evidence 

adduced  by  plaintiff,  but  it  is  pleaded  by  defen&nt  and  the  issue  raised 
by  the  evidence,  the  court's  omission  to  charge  upon  the  issue  is  not  re- 
versible error  in  the  absence  of  a  request  for  such  a  charge.  Barklow  v. 
Avery,  355. 

11.  Where  a  given  paragraph  of  the  charge  was  objectionable  as  assuming  a 

certain  fact,  but  in  a  preceding  paragraph  such  fact  was  left  to  the  de- 
termination of  the  jury,  and  in  conclusion  the  charge  placed  upon  plain- 
tiff the  burden  of  proving  that  fact  along  with  the  other  necessary  facts, 
the  error  was  not,  the  charge  being  considered  as  a  whole,  such  as  was 
likely  to  have  misled  the  jury.    Jd. 

12.  Where  under  the  facts  shown  the  jury  could  have  inferred  that  both  plain- 

tiff and  defendant  were  negligent,  the  court  should  have  given  a  re- 
quested charge  instructing  that  if  plaintiff  was  guilty  of  contributory 
negligence  which  proximately  caused  or  contributed  to  bring  about  the 
injury,  he  could  not  recover,  notwithstanding  the  defendant  was  also 
negligent.    6i.  Louis  8,  W.  Ry.  Co.  v.  Everett,  285. 

18.  Where  it  was  a  controverted  issue  whether  plaintiff's  team  was  frightened 
by  the  approach  of  defendant's  handcar,  it  was  error  for  the  charge  to 
assume  that  this  was  the  cause  of  the  fright.    Id. 

14.  It  being  a  question  for  the  jury  whether  defendant's  negligence  in  the  ap- 
proach and  speed  of  its  handcar  was  the  proximate  cause  of  plaintiff's 
team  becoming  friglitened,  and  the  court's  charge  having  stated  that  the 
running  of  the  car  faster  than  seven  miles  an  hour  was  negligence,  with 
no  definition  of  proximate  cause,  a  requested  charge  properly  defining 
proximate  cause  should  have  been  given.    Id. 

16.  A  charge  that  it  was  the  duty  of  the  defendant  company  to  use  ordinary 
care  to  prevent  an  injury  to  plaintiff,  and  defining  ordinary  care,  is  not 
objectionable  as  assuming  that  defendant  injured  the  plaintiff  or  was 
guilty  of  negligence.    Oalveaton,  U.  d  8.  A.  Ry.  Co.  v.  Vollrath,  46. 

16.  A  party  can  not  complain  of  a  charge  which  is  substantially  the  same  as 

one  requested  by  him.    Id. 

17.  The  court  did  not  assume  that  plaintiff  had  reasonable  around  for  leaving 

the  street  car,  while  on  the  railroad  track,  to  avoid  a  threatened  collision, 
by  submitting  the  question  whether  there  was  reasonable  ground  for 
leaving  the  car  after  it  had  moved  off  the  railroad  track.    Id. 

18.  The  use  of  the  expression  "proper  time"  in  the  charge  of  the  court  referring 

to  the  transportation  of  cattle,  when  read  in  connection  with  the  rest 
of  the  paragraph,  could  not  have  been  understood  to  mean  an3rthing  else 
than  reasonable  time.    Missouri,  K.  d  T.  Ry.  Co.  v.  Stanfield  Bros.,  385. 

19.  The  court  instructed  the  jury  that  if  they  believed  from  the  evidence  "that 

the  defendant  had  exercised  proper  care  to  keep  said  appliances  in  rea- 
sonably good  repair  and  condition,  and  that  the  agents  and  servants  ex- 
ercised proper  care  in  the  operation  and  handling  of  said  engine."  etc. 
The  jury  having  been  previously  instructed  as  to  the  degree  of  care  im- 
posed upon  the  defendant,  could  not  have  misunderstood  the  expression 
"proper  care."    8t.  Louis  8.  TV.  Ry.  Co.  v.  Parks,  481. 

20.  The  expressions  "ordinary  prxident  person"  and  "person  of  ordinary  pru- 

dence" mean  the  same,  and  define  the  same  degree  of  care.    Id. 

21.  The  court  instructed  the  jury  that  if  they  believed  from  the  evidence  that, 

for  a  valuable  consideration,  the  defendant  made  and  entered  into  a  con- 
tract with  the  plaintiff,  etc.,  and  that  thereafter  the  plaintiff  complied 
with  his  part  of  the  contract,  if  any,  and  that  said  property  was  sold 
at  a  price  and  upon  terms  acceptable  to  defendant,  they  would  find  for 
plaintiff.  The  plaintiff  requestend  a  special  charge  presenting  the  issues 
of  fact,  which  was  refused.  Held,  under  the  circumstances  of  this  case, 
it  was  error  to  give  the  main  charge  and  refuse  the  special  charge,  be- 
cause the  main  charge  did  not  separate  the  questions  of  law  from  ques- 
tions of  fact.    Harrison  v.  Houston,  536. 

22.  In  an  action  for  damages  resulting  from  &  failure  to  furnish  cars  for  a 

shipment  of  cattle,  the  charge  should  not  separately  submit  an  item  <k 
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damage,  such  as  horse  hire  necessary  to  the  holding  of  the  cattle  during 
the  delay,  which  was  not  pleaded,  but  was  shown  by  the  proof.  Texas 
d  P.  Rif.  Co.  V.  Amett,  76. 

23.  In  an  action  for  personal  injuries  wherein  plaintiff's  petition  allied  that 

prior  to  the  injuries  she  was  a  sound,  healthy  woman,  it  was  error  for 
the  charge  to  make  her  right  to  recover  dependent  upon  proof  of  such 
descriptive  allegation.    Green  v.  Houston  Elec,  Co.,  200. 

24.  An  instruction  that  the  jury  were  bound  to  receive  the  law  from  the  court 

"as  given  in  this  charge"  was  not  erroneous  as  leading  them  to  disre- 
gard the  law  as  given  in  a  special  instruction  at  request  of  appellant. 
International  d  O.  N,  Ry.  Co,  v.  Muschamp,  358. 

Insurance,  Fire. 

1.  A  provision  in  a  policy  of  insurance  on  a  stock  of  ^oods  requiring  the  in- 

sured to  keep  inventories  and  a  set  of  books  which  should  clearly  and 
plainly  present  a  complete  record  of  business  transacted,  including  all 
purchases,  sales  and  shipments,  both  for  cash  and  on  credit,  was  suffi- 
ciently complied  with  where  the  insured,  in  addition  to  the  inventories, 
kept  a  cash-book  and  ledger  into  which,  at  the  end  of  each  day,  there 
were  entered  from  the  daily  blotters  the  amount  of  the  cash  sales  and 
the  sales  made  on  credit,  the  latter  being  in  some  instances  fully  item- 
ized and  in  others  showing  only  the  credit  sales  for  the  day  to  each  given 
purchaser,  and  the  court,  upon  uncontradicted  evidence  to  the  above  ef- 
fect, did  not  err  in  refusing  to  submit  to  the  jury  the  issue  of  noncom- 
pliance in  this  respect.  Scottish  U.  d  N.  Ins,  Co.  v,  Andrews  d  Mat' 
thewsy  184. 

2.  Clauses  of  forfeiture  in  an  insurance  policy  are  to  be  construed  most 

strictly  against  the  insurance  company.    Id. 

3.  A  clause  in  a  policy  which  in  general  terms  prohibits  its  assignment  before 

loss  should  be  construed  as  only  intending  to  prohibit  a  complete  and 
absolute  divestiture  of  title  by  ti>e  insured,  and  not  a  conditional  trans- 
fer to  a  creditor  as  collateral  security  which  in  effect  only  gives  the  cred- 
itor a  lien  on  the  proceeds  of  the  policy  to  the  extent  of  his  debt.    Id, 

4.  Where  the  insured  had  the  right  under  the  policy  to  assign  it  as  collateral, 

the  subsequent  act  of  the  insurer  in  refusing  to  assent  to  a  loss-payable 
clause  which  the  local  agent  had  attached  to  the  policy,  and  in  instruct- 
ing him  to  eliminate  such  clause,  in  no  way  affected  such  right  of  as- 
signment, nor  was  such  instruction  a  notification  to  the  agent  that  the 
insured  would  cancel  the  policy  if  the  insured  should  assign  it  as  collat- 
eral, and  hence  the  failure  of  the  a^ent  to  report  to  the  insurer  that  he 
had,  as  agent  also  for  a  bank,  creditor  of  the  insured,  taken  an  assign- 
ment of  the  policy  to  himself  as  collateral  to  secure  the  bank,  was  not 
a  fraud  on  the  insurer.  Id. 
6.  Since  the  assignment  of  the  policy  as  collateral  did  not  increase  the  risk 
and  the  agent  had  no  instruction  forbidding  it,  his  failure  to  notify  the 
insurer  of  it  did  not  render  him  liable  over  to  the  insurer  for  the  loss, 
the  property  having  been  destroyed  by  fire,  even  though  the  insurer  might 
have  canceled  the  insurance  had  it  known  of  the  assignment.    Id, 

Insurance,  Life. 

Change  of  beneficiary.    See  Contract,  2-i. 

1.  A  life  policy  provided  that  it  should  not  be  binding  on  the  insurance  com- 

pany until  countersigned  by  its  policy  writer  will  not  sustain  a  recovery 
by  the  beneficiary  therein  where  the  policy  was  not  so  countersigned 
until  after  the  death  of  the  insured,  the  officers  of  the  company  being  in 
ignorance  of  the  death  at  that  time.  Dickey  v.  Continental  C.  Ins.  Co., 
199. 

2.  A  recovery  could  not  be  had  upon  a  verbal  contract  of  insurance  where  the 

insured  had  told  the  insurance  solicitor  to  make  out  his  application  for 
insurance,  and  an  assignment  of  his  wages  in  payment  of  the  first  pre- 
mium, and  this  was  not  done  until  after  the  death  of  the  insured.    Id, 
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1.  Plaintiff  held  an  accident  poli<7  containing  the  following  proriaion:   "That 

the  aBsociation  shall  not  he  liable  for  any  injuriee  incurred  by  a  mem- 
ber in  lighting,  altercation  or  quarrel,  nor  for  intentional  injuries  in- 
flicted by  the  member,  or  any  other  person/'  Plaintiff  was  struck  in  thfe 
eye  by  another  person,  and  the  signt  destroyed.  The  blow  was  struck 
with  an  intention  to  injure,  but  with  no  particular  intention  with  re- 
spect to  the  consequences  of  the  blow.  The  court  charged  the  jury  that 
if  the  partv  striking  the  blow  did  not  intend  the  particular  injury  which 
resulted,  the  plaintiff  was  entitled  to  recover  on  said  policy.  Held,  er- 
ror.    Travelers'  Prot.  Assn.  v.  Weil,  629. 

2.  In  an  action  for  personal  injury  to  a  railroad  employe  it  was  not  error 

to  exclude  evidence  as  to  how  long  he  drew  indemnity  for  the  injury 
from  an  accident  insurance  company  and  as  to  whether  it  was  for  a  par- 
tial or  entire  disability,  in  the  absence  of  a  showing  as  to  the  terms  of 
the  policy  and  what  kind  of  an  injur;^  would,  under  the  policy,  consti- 
tute a  partial  and  what  a  total  disability.  Missouri,  K.  d  T,  Ry.  Co. 
V.  Lynch,  643. 

Intentional  Injury. 

Exemption  by  terms  of  policy.    Bee  Insurance,  Accident,  1. 

Interest. 

Authority  to  collect  only.    See  Agency,  5. 
Renewal  note.    See  Usury,  1,  2. 

Intenrention. 

1.  There  was  no  error  in  permitting  the  intervention,  in  a  suit  to  set  aside 
a  judgment  for  recovery  of  land  by  defendant  against  plaintiff,  of  pur- 
chasers from  such  defendant  during  the  pendency  of  the  former  suit, 
where  the  plaintiff  consented  to  the  intervention.    Lee  v.  Hickson,  632. 

Joint  Pnrehater. 

Secret  advantage  by  one.    See  Fiduciary  Relation,  1, 

:rndicial  Act. 

Appeal  in  forma  pauperis.    See  Disqualification  of  Judge,  U 

;^'ndiclal  Power. 

To  review  Impeachment  of  officers.    See  Officers,  9. 

Jadge. 

Disqualification  of.    See  Bill  of  Exceptions,  S. 

Judgment. 

Fixing  boundary  of  another  survey.     See  Boundaries,  12. 
Settling  by  part  payment.    See  Compromise,  1. 
Entry  of  satisfaction.    See  Qamishment,  2. 
Restraining  enforcement  of.    See  Injunction,  5. 
Does  not  conclude  one  not  a  party.    See  Landlord*s  Lien,  S. 
Barred  in  ten  years.    See  Limitation,  1. 
Superseded  by  appeal.    See  Limitation,  2. 
Action  to  set  aside.    See  Pleading,  2. 

In  control  of  court  during  term.    See  Practice  on  Appeal,  11. 
Final  and  upon  merits.    See  Res  Judicata^  1. 
Matters  which  might  have  been  included.    See  Res  Judicata,  2. 
Upon  writ  of  error.    See  Res  Judicata,  S. 
Against  principal  and  surety.    See  Surety,  2. 
Reversal  after  transfer.    See  Transfer  of  Judgment,  1. 
Subrogation  of  purchaser.    See  Vendor's  Lien,  3. 
Merger  of  note  m.    See  Vendor's  Lien,  i. 
1.  A  judgment  rendered  upon  special  issues  submitted  to  the  jury  imports 
such  further  findings  of  fact  as  are  necessary  to  support  it,  provided 
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there  is  evidence  in  the  record  sufficient  to  authorize  such  findings. 
Hughes  v.  Landrum,  196. 
2.  The  assignment  of  a  satisfied  judgment  to  the  defendant  who  extinguishes 
it  gives  him  no  right  to  enforce  it  against  his  codefendant.    Tarlton  t?. 
Orr,  411. 

Jnrisdlotlon. 

To  try  before  process  was  returnable.    See  Gamiahmeni,  1. 
County  Court  to  issue  injunction.    See  Injunction,  i,  2. 
To  appoint  receiver.    See  Officers,  1. 
Showing  facts  affecting.    See  Practice  on  Appeal,  1. 

1.  No  jurisdiction  is  obtained  to  render  a  personal  judgment  against  a  non- 

resident corporation  by  notice  served  upon  it  in  another  State  under 
Revised  Statutes,  articles  1230-1233,  though  it  is  alleged  to  have  done 
business  and  contracted  to  deliver  goods  in  the  State.  Louisville  d  N, 
Ry.  Co.  V,  Missouri,  K,  d  T.  Ry,  Co,,  296. 

2.  Where  exceptions  were  properly  sustained  to  items  of  damages  claimed  by 

the  plaintiff,  and  the  amount  was  thereby  reduced  to  a  sum  below  the 
jurisdiction  of  the  court,  and  plaintiff  declined  to  amend,  the  suit  was 
rightly  dismissed.    Townsend  v,  Tewas  d  N,  0.  Ry.  Co.,  71. 

3.  Where  plaintiff  sued  in  the  County  Court  for  damages  to  cattle  during 

shipment,  and  the  undisputed  evidence  showed  that  he  had  previously 
contracted  to  sell  them  to  the  party  to  whom  they  were  shipped,  and 
that  he  received  from  such  purchaser  the  contract  price,  less  $100  de- 
duction for  injuries  in  the  transportation,  defendant's  plea  to  the  juris- 
diction setting  up  that  the  allegation  of  a  larger  amount  of  damages 
was  fraudulently  made  should  have  been  sustained.  Atchisony  T.  d  8. 
F.  Ry.  Co.  V.  Waddell  Bros.,  110. 

Jurisdiction  of  County  Court. 

In  condemnation  proceedings.    See  Eminent  Domain,  4- 

Jurisdiction  of  Court  of  Civil  Appeals. 

1.  In  order  to  give  a  Court  of  Civil  Appeals  jurisdiction  of  a  cause  originating 

in  a  Justice  Court  it  is  necessaiy  that  the  amount  in  controversy  or  the 
judgment  of  the  County  Court  "shall  exceed  one  hundred  dollars,  ex- 
clusive of  interest  and  costs."    Lacey  v.  O'Reilly,  283. 

2.  Where  suit  was  brought  in  the  District  Court  to  restrain  the  defendant 

therein  from  buying  and  selling  railroad  tickets,  and  upon  a  regular 
hearing  the  restraining  order  was  granted,  the  Court  of  Civil  Appeals 
had  no  jurisdiction,  pending  a  motion  for  new  trial  in  the  District  Court, 
and  in  the  absence  of  a  showing  that  the  district  judge  refused  to  hear 
and  determine  such  motion  or  to  proceed  with  the  case,  to  issue  a  writ 
of  mandamus  compelling  him  to  proceed  with  the  case,  nor  had  it  juris- 
diction to  issue  a  writ  of  prohibition  restraining  the  plaintiffs  in  such 
suit  from  asserting  or  claiming  any  rights  under  the  restraining  order, 
neither  of  said  writs  being  invoked  in  aid  of  appellate  jurisdiction. 
(Const.,  art.  5,  sec.  6.)     Dunn  v.  8t.  Louis  8.  W.  Ry.  Co.,  242. 

3.  In  the  provision  authorizing  the  courts  of  Civil  Appeals  to  issue  the  writ 

of  mandamus  to  compel  a  district  judge  to  proceed  to  trial  and  iudgment 
in  a  cause  agreeably  to  the  principles  and  usages  of  law,  the  terms 
"agreeably  to  the  principles  and  ussiges  of  law"  have  reference  only  to 
the  procedure  in  the  Appellate  Court  in  granting  the  writ,  and  the  writ 
will  not  lie  to  control  in  advance  the  discretion  of  the  trial  court.  (Re^. 
Stats.,  art.  1000.)     Id. 

Jurisdiction  of  District  Court. 

1.  Under  the  Constitution  of  Texas  District  Courts  have  the  power  and  au- 

thority to  issue  writs  of  injunction  in  all  cases,  irrespective  of  the 
amount  in  controversy,  in  which  courts  of  chancery  could  have  issued 
them  under  the  rules  of  equity*  jurisprudence.    Callaghan  v.  Tohin,  441. 

2.  The  Constitution  fixes  the  duration  of  all  offices,  not  otherwise  fixed  by 

it,  at  two  years;  but  it  also  provides  that  "all  officers  within  this  State 
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shall  continue  to  perform  the  duties  of  their  offices  until  their  successors 
shall  be  duly  qualified."    Id. 

3.  If  the  office  was  of  no  money  value  the  District  Court  would  have  had 

jurisdiction  under  the  clause  of  the  Constitution  giving  the  District 
Court  jurisdiction  over  all  causes  of  action  whatever  for  which  a  rem- 
edy or  jurisdiction  is  not  provided;  if  it  had  a  money  value  this  would 
depend  not  only  on  the  monthly  salary,  but  the  length  of  time  the  term 
would  continue.     Callaghan  v,  Irvin,  453. 

4.  Where  the  District  Court  granted,  and  upon  final  hearing  properly  per- 

petuated, an  injunction  to  restrain  the  sale  of  a  homestead  unuer  a  oeed 
of  trust,  it  was  error  for  it,  having  thus  obtained  jurisdiction  of  the 
case,  to  dismiss  the  cross-action  of  the  defendant  seeking  to  recover  on 
the  notes,  to  secure  which  the  deed  of  trust  was  given,  although  the 
amount  so  involved  was  less  than  $500.    Walker  v.  Woody,  346. 

5.  The  District  Court  has  jurisdiction  of  a  suit  on  a  bond  given  to  a  legatee 

under  a  will  to  secure  payment  of  a  legacv  of  $2,000  and  thereby  avoid 
the  necessity  of  an  administration  with  the  will  annexed.  Hummel  v. 
Oreco,  510. 

6.  An  administratrix  obtained  from  the  Probate  Court  an  order  to  replevy 

property  claimed  by  the  estate  and  which  had  been  sequestrated.  It  was 
finally  adjudged  that  said  property  did  not  belong  to  the  estate.  The 
District  Court  had  jurisdiction  of  an  action  subsequently  instituted  upon 
the  administration  and  replevy  bonds  to  recover  rents  of  the  property, 
accrued  during  the  litigation,  and  this,  although  the  claim  for  rents  had 
neither  been  presented  to  the  administratrix  for  allowance  or  rejection, 
nor  had  the  administration  been  closed.  Buchanan  v.  Bilger  (64  Texas, 
592)  distinguished.    Fidelity  d  D.  Co.  v.  Texas  Ld.  d  Mtg.  Co.,  489. 

Jniy. 

Challenges  allowed  joint  defendants.    See  Challenges,  1,  2, 

Knowledge. 

Of  fraud  by  grantee.    See  Deed,  6,  7. 

By  master  of  servant's  acts.    See  Evidence,  SO, 

laborer's  Lien. 

Hauling  with  team.     See  Mechanic's  Lien,  1. 
When  wages  are  due.     See  Mechanic's  Lien,  2. 
Property  subject  to.    See  Mechanic's  Lien,  S. 

Landlord's  lien. 

1.  Where  a  rent  contract  included  the  pasturage  of  work  stock  owned  and 

used  by  the  tenant  in  cultivating  the  leased  farm  and  of  cows  from  which 
he  obtained  milk  for  his  family  during  the  tenancy,  the  pasturage  came 
under  the  head  of  supplies,  for  which  the  statute  gives  a  landlord's  lien. 
Thomas  v.  Tucker,  Zeeve  d  Co.,  337. 

2.  The  appropriation  by  a  member  of  a  firm  to  its  use  of  cotton  raised  by  a 

tenant  on  a  leased  farm,  and  within  thirty  days  after  it  had,  without 
the  landlord's  consent,  been  removed  from  the  leased  premises,  renders 
the  firm  liable  for  the  landlord's  lien  claim  in  an  amount  not  exceeding 
the  value  of  the  cotton.    Id. 

3.  In  an  action  to  recover  the  value  of  cotton  of  plaintiff  taken  and  converted 

under  execution  against  another,  defendant,  against  whom  the  landlord 
on  whose  premises  it  was  raised  had  previously  recovered  a  judgment 
for  converting  his  interest  therein  as  landlord,  which  had  been  satisfied, 
could  assert  title  to  that  interest  as  passing  by  such  payment,  or,  if  not 
so  passing,  as  an  outstanding  interest  in  the  landlord;  having  the  bur- 
den, however,  of  proving  the  validity  of  the  landlord's  claim,  on  which 
the  judgment  in  his  favor  against  defendant  did  not  conclude  the  plain- 
tiff, who  was  not  a  party  to  that  suit.    Miles  v.  Dom,  298. 

4.  Where  a  creditor  of  a  tenant  levied  on  certain  rice  grown  on  the  rented 

premises  and  the  landlord  filed  a  claimant's  bond  for  trial  of  the  right 
of  property  and  alleged  in  his  pleading  that  he  had  a  lien  on  the  rice, 
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and  also  that,  prior  to  the  levy,  the  tenant,  in  settlement  of  what  he 
was  due  for  rents  and  advances,  had  transferred  and  delivered  the  rice 
to  the  landlord,  there  was  no  such  inconsistency  as  rendered  the  plead- 
ing bad  on  general  demurrer,  since  the  landlord,  had  he  failed  to  show 
a  valid  transfer  of  the  rice,  would  still  have  been  entitled  to  recover 
upon  showinff  a  valid  lien,  the  rice  having  been  seized  while  it  was  still 
on  the  rented  premises.    Qroesbeck  v.  Evans,  216. 

5.  The  tenant  had  not  the  right  to  remove  the  rice  until  the  landlord's  lien 

claim  was  satisfied,  and  the  creditor  could  acquire  by  his  levy  no  greater 
right  than  the  tenant  had,  and  as  the  statutory  trial  of  right  of  prop- 
erty determines  no  question  except  that  of  the  right  of  possession,  it 
was  a  proper  remedy  for  the  landlord  to  invoke,  although  he  could  not 
have  his  lien  foreclosed  in  that  proceeding.    Id. 

6.  The  landlord  has  not  the  right  of  possession  as  against  the  tenant,  how- 

ever, and  a  levy  upon  the  tenant's  interest  would  be  valid  where  the 
crop  is  not  removed  from  the  premises.    Id, 

Leaie. 

Warranty  that  property  is  suitable.    See  Warranty,  1. 

legatee. 

As  creditor  of  an  estate.    See  Administrationy  2. 

Bond  securing  payment.    See  B<md,  IS. 

Securing  payment  of  debt. '  See  Jurisdiction  of  District  Courts,  5. 

Legislative  Power. 

Duty  of  executive  to  respect.    See  Offioers,  4. 

Lloeniee. 

Walking  along  railway  track.    See  Negligence,  2,  S. 
Using  crossing  over  railway.    See  Negligence,  5,  6. 

Lien. 

Tracing  proceeds  of  mortgaged  property.    See  Bankruptcy,  1, 

Leases  when  debt  is  barred.    See  Limitation,  6. 

On  proceeds  of  mortgaged  property.    See  Mortgage,  1. 

Property  in  custodia  legis.    See  Officers,  1. 

Release  of,  as  transfer  of  title.    See  Vendor*s  Lien,  2. 

Limitation. 

On  suit  for  agent's  commission.  See  Agency,  9. 
Plea  of  title  by.  See  Trespass  to  Try  Title,  6,  7. 
Note  merged  in  judgment.    See  Vendor's  Lien,  Jf. 

1.  A  judgment  was  rendered  on  December  8,  1893;  execution  issued  for  the 

first  time  on  November  4,  1895;  the  next  execution  issued  on  February 
12,  1904.  Held,  the  judgment  was  barred  by  ten  years'  limitation  on 
February  12,  1904,  and  a  sale  of  property  by  virtue  of  an  execution  is- 
sued on  that  date  conveyed  no  title.    Britton  v.  Matlock,  275. 

2.  An  appeal  with  supersedeas  bond  by  one  of  several  defendants,  suspends 

the  enforcement  of  the  judgment  only  as  to  the  party  appealing,  and 
limitation  will  begin  to  run  in  favor  of  the  other  defendants  from  the 
date  of  the  judgment.    Id. 

3.  Where  one  in  the  possession  of  land  is  a  stranger  to  the  title  of  both  the 

life  tenant  and  the  remainderman,  the  possession  is  adverse  to  both,  and 
each  has  a  right  of  action  for  recovery  as  soon  as  the  adverse  possession 
begins,  and  hence  the  possession  will,  where  permitted  to  continue  for  the 
.statutory  period,  bar  the  rights  of  both  the  life  tenant  and  the  remain- 
derman.    Elcan  V.  Childress,  193. 

4.  The  party  asserting  a  disability  such  as  will  prevent  the  operation  of  the 

statute  of  limitations  has  the  burden  of  proving  the  disability.    Id. 

5.  The  disability  of  minority  can  not  be  tacked  to  that  of  coverture.    Id. 

6.  Where  a  debt  is  an  equitable  lien  on  the  assets  of  a  defunct  corporation 

in  the  hands  of  its  successor,  such  lien,  being  a  mere  incident  of  the  debt, 
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ceases  to  exist  when  the  debt  is  barred  by  limitation.  Houston  loe  d 
B,  Co.  V.  Stratton,  378. 

7.  A  city  charter  provision  giving  to  any  delinquent  taxpayer  the  right  to 

plead  th^  four  years'  statute  of  limitations  in  any  suit  for  taxes  due 
the  city  is  valid  except  as  it  applied  to  suits  pending  at  the  time  it  was 
passed,  and  with  the  qualification  that  a  reasonable  time  would  be  al- 
lowed the  city  in  which  to  institute  suits  for  taxes  due  prior  to  its 
passage.    City  of  Houston  v,  Bteu>art,  499. 

8.  The  taxpayer  was  not  estopped  to  so  plead  limitations  by  the  fact  that  her 

son  and  general  agent  was  attorney  for  the  city  and  failed  to  bring  any 
action  to  recover  the  taxes  for  the  city,  there  being  no  allegation  of 
fraud  or  collusion  between  the  defendant  and  the  city  attorney.    Id, 

9.  A  plea  that  the  application  of  the  statute  of  limitations  would  affect  the 

rights  of  the  bondholders,  not  parties  to  the  suit,  was  without  merit, 
since  their  rights  would  necessarily  be  barred  along  with  that  of  the 
city  to  enforce  the  collection  of  the  tax.    Id. 

10.  Defendant's  plea  in  reconvention  claiming  a  commission  on  judgments  ob- 

tained for  the  cit^  by  the  city  attorney  and  assigned  to  her  was  insuffi- 
cient where  it  failed  to  show  when  the  judgments  were  paid,  as  plain- 
tiff was  entitled  to  have  the  plea  show  whether  any  part  of  the  claim  was 
barred.    Id. 

11.  Such  claim,  the  commissions  having  been  earned  under  a  city  ordinance 

fixing  the  city  attorney's  salary  and  fees,  was  not  founded  on  a  written 
contract,  so  as  to  be  governed  by  the  four  years'  statute  of  limita- 
tions.   Id. 

Liquor's  Dealer's  Bond. 

Sale  to  minor.    See  Continuance,  i. 

1.  Collusion  among  the  relatives  of  a  minor  to  bring  about  an  infraction, 

through  the  minor,  of  a  liquor  dealer's  bond,  can  not  bind  the  State  in 
a  suit  brought  by  it  on  the  bond  for  such  infraction.  Brewster  v. 
State,  1. 

2.  Evidence  in  an  action  on  a  liquor  dealer's  bond  held  sufficient  to  show  the 

age  of  a  minor,  and  that  he  was  permitted  to  enter  and  remain  in  a  sa- 
loon.   Id. 

3.  The  uncle  of  an  orphan  minor  without  legal  guardian,  with  whom  such 

minor  is  living  as  one  of  his  family,  and  who  has  assumed  the  custody, 
control  and  moral  training  of  his  nephew,  has  no  such  legal  status  of 
one  standing  in  loco  parentis  as  to  give  him  the  right  to  sue  upon  a 
liquor  dealer's  bond  to  recover  the  statutory  penalties  for  selling  intoxi- 
cating liquor  to  a  minor.    Choate  v.  Vlha,  666. 

Xalioe. 

In  procuring  lev^  of  writ.    See  Attachment,  1,  3,  5,  7,  8. 
Of  agent  not  ratified.    See  Carriers  of  Passengers,  22. 

Xandamns. 

Power  to  issue  writ.    See  Jurisdiction  of  Court  of  Civil  Appeals,  2,  S. 

Master  and  Servant. 

Authority  of  agent  to  contract.    See  Carriers  of  Freight,  12. 

Directing  passenger  to  wrong  train.    See  Carriers  of  Passengers,  10. 

Damages  for  malicious  act  of  agent.    See  Carriers  of  Passengers,  22* 

Declarations  of  conductor.    See  Evidence,  13,  16. 

Authority  of  train  dispatcher.    See  Evidence,  H. 

Declarations  of  engineer.    See  Evidence,  17. 

Reputation  of  servant.    See  Evidence,  29. 

Conduct  unknown  to  master.    See  Evidence,  SO. 

Failure  to  inspect  appliances.    See  Negligence,  17. 

Res  ipsa  loquitur.    See  Negligence,  18. 

Brakeman  thrown  from  water  car.    See  Negligence,  19. 

Concurring  negligence.    See  Negligence,  21. 

Proof  from  circumstances  of  death.    See  Negligence,  22,  29* 
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Discovered  peril  of  employe.    See  tJegligen/oe,  24,  25, 
Negligence  in  disregard  of  rules.    See  Pleading,  7,  8. 
Contributory  negligence  of  injured  person.    See  Proximate  Cause,  5. 
Vicious  animals  kept  by  servant.    See  Vicioue  Dog,  2, 

1.  Where  plaintiff  was  not  guilty  of  contributory  negligence,  and  the  rail* 

way  company  employing  him  was  guilty  of  negligence  which  was  the 
proximate  cause  of  the  injury,  the  company  would  be  liable  therefor, 
although  the  negligence  of  a  fellow  servant  may  have  concurred  in  pro- 
ducing the  result.    Ray  v.  Pecos  d  N.  T.  Ry,  Co.,  09. 

2.  Nor  would  the  concurring  negligence  of  a  fellow  servant  relieve  from  lia- 

bility a  company  other  than  plaintiff's  employer  where  such  other  com- 
pany jointly  used  the  yards  and  tracks,  and  the  negligence  of  its  serv- 
ants operating  an  engine  there  proximately  caused  plaintiff's  injury.  Id. 

3.  All  employer  is  liable  to  an  employe  for  injuries  resulting  from  a  failure 

to  exercise  reasonable  care  in  selecting  coemployes,  or  in  retaining  co- 
employes  when  their  incompetency  is  known,  or  by  the  exercise  of  rea- 
sonable care  might  have  been  known.  Qulf,  C.  d  8.  F.  Ry.  Co.  v.  Hays, 
162. 

4.  Where  the  issue  was  as  to  the  incompetency  of  a  brakeman,  the  question 

of  his  fitness  for  the  various  duties  of  a  brakeman  was  involved,  though 
his  delinquency  as  to  only  one  of  such  duties  caused  the  injury  in  ques- 
tion.   Id. 

5.  Where  an  injury  results  from  the  negligence  of  a  brakema^  it  can  not  be 

claimed  that  this  raises  no  issue  as  to  his  competency,  since  the  de- 
linquency may  be  of  such  a  flagrant  character  as  to  warrant  the  conclu- 
sion that  only  an  incompetent  servant  would  have  committed  it.    Id. 

6.  Where  the  railroad  had  a  rule  requiring  the  train  dispatcher  to  notify 

regular  trains  of  the  presence  of  work  trains  standing  on  the  main  track, 
it  was  a  question  for  the  jury  w^hether  a  provision  for  flagging  the  regu- 
lar train  by  a  brakeman  on  the  work  train  was  a  reasonably  safe  and 
sufficient  one  for  preventing  a  collision.    Id. 

7.  The  fact  that  such  rule  as  to  flagging  the  regular  train  was  reasonably 

safe  did  not  relieve  the  railroad  company  of  liability  for  injury  resulting 
from  a  collision  of  the  trains  because  of  the  failure  through  incompetency 
of  the  brakeman  to  flag  the  regular  train.    Id. 

8.  If  the  collision  and  injury  resulted  in  part  from  the  concurring  negligence 

of  the  train  dispatcher  in  failing  to  notify  the  regular  train,  as  required 
by  the  rules,  of  the  work  train  being  on  the  track,  the  railway  company 
was  liable,  however  safe  the  rule  as  to  flagging  trains  might  have  been, 
and  however  competent  the  brakeman  charged  with  the  duty  of  flag- 
ging.   Id. 

9.  It  was  proper,  upon  an  issue  as  to  the  incompetency  of  a  brakeman  and 

notice  to  the  master  thereof,  to  permit  the  brakeman  to  testify  that  he 
had  been  discharged  by  one  railroad  company  because  his  services  were 
unsatisfactory,  and  that  he  had  stated  that  fact  in  his  application  for 
service  in  the  master's  employ.    Id. 

10.  Where  a  custom  of  giving  a  certain  notification  had  been  regularly  recog- 

nized and  enforced  by  a  railway  company  for  some  time  it  will  be  re- 
garded as  the  legal  equivalent  of  a  rule  duly  adopted  and  by  which  em- 
ployes are  to  be  governed.    Id. 

11.  Where  a  railroad  foreman,  while  in  charge  of  the  work  of  loading  heavy 

cylinders  with  a  derrick  car,  was  injured  by  reason  of  rotten  ties  in  the 
roadbed  causing  it  to  give  way,  he  had  the  right  to  assume  that  the  rail- 
road company  had  furnished  him  a  safe  place  to  work,  and  could  not  be 
held  to  have  assumed  the  risk  because,  as  foreman,  it  was  his  duty  to 
use  ordinary  care  to  discover  any  danger  incident  to  the  manner  in  which 
the  machinery  was  being  used  and  the  work  done.  Tewas  Cent.  Ry.  Co.  v. 
George,  267. 

12.  It  was  the  duty  of  the  railway  company  to  exercise  ordinary  care  to  supply 

a  track  reasonably  safe  for  the  particular  work  then  in  hand,  and  not 
merely  a  track  reasonably  safe  for  the  usual  running  of  trains  over 
it.    Id. 

13.  Where  the  issue  was  as  to  the  incompetency  of  a  railroad  employe  and 
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notice  thereof  to  the  company,  evidence  of  his  general  reputation  for  in- 
competency among  railroad  men  was  admissible.    Id. 

14.  Where  on  such  issue  it  was  shown  that  the  conductor  under  whom  the 

employe  worked  was  charged  with  the  duty  of  reporting  his  acts  of  neg- 
ligence,  specific  acts  of  negligence  on  the  employe's  part,  within  the 
knowledge  of  the  conductor,  could  be  shown,  it  being  presumed  that  he 
had  duly  reported  them  to  the  company.    Id. 

15.  Where  one  of  the  stay  chains  of  a  spout  for  watering  engines  was  broken, 

and  had  been  for  several  days,  the  spout  being  eight  feet  long  and  the 
chain  only  eighteen  inches,  and  a  fireman  injured  in  using  the  spout 
testified  that  he  did  not  know  the  chain  was  broken  and  had  not  watered 
an  engine  there  for  several  months,  it  could  not  be  said  as  a  matter  of 
law  that  the  defect  in  the  chain  was  patent  and  obvious,  the  question 
being  one  for  the  jury.    Miaaouri,  K.  d  T.  Ry.  Co.  v.  Dickaon,  550. 

16.  A  servant  does  not  assume  a  risk  arising  from  the  negligence  of  the  master, 

but  does  assume  the  ordinary  risks  incident  to  the  particular  work  he 
engaged  to  do,  and  those  obvious  or  known  to  him,  or  knowledge  of  which 
he  must  have  acquired  in  the  prosecution  of  the  work,  whether  arising 
from  the  nature  of  the  work  or  the  manner  in  which  it  is  conducted. 
St.  Louia  B.  ^\\  Ry.  Co.  v.  Demaey,  398. 

17.  Where  an  employe  familiar  from  experience  with  the  handling  and  lifting 

of  iron  undertook,  at  the  direction  of  his  foreman,  and  with  only  one 
man.to  aid  him,  to  lift  into  a  car  an  iron  bolster  weighing  several  hun- 
dred pounds,  he  assumed  the  risk  resulting  from  the  weight,  as  the  dan* 
ger  involved  was  one  open  to  common  observation.  International  d  O. 
N.  Ry.  Co.  V.  Figures,  255. 

18.  A  stone  mason  engaged  in  building  the  wall  of  a  railway  culvert  did  not 

assume  the  risk  of  injury  by  negligence  of  a  member  of  a  pile-driver 
gang  working  under  a  different  foreman  and  engaged  in  constructing 
the  same  culvert.    International  d  O.  N.  Ry.  Co.  v.  Muachampf  358. 

19.  Facts  considered,  and  held  to  support  a  recovery  against  the  master  by  a 

stone  mason  hurt  while  laying  the  wall  of  a  railway  culvert  by  the  neg- 
ligence of  a  member  of  a  pile-driver  gang  engaged  at  the  construction  of 
a  trestle,  in  shoving  a  plank  from  the  scaffold  without  warning,  striking 
plaintiff  therewith.    Id. 

20.  A  rule  for  government  of  trainmen   (as  that  the  absence  of  a  signal  at  a 

place  where  it  should  be  expected  is  to  be  taken  as  a  signal  to  stop) 
can  only  be  effective  in  circumstances  to  which  it  is  applicable.  Houa^ 
ton  d  T.  C.  R.  Co.  V.  Fanning,  422. 

21.  The  doctrine  of  assumed  risk  does  not  apply  to  risks  arising  from  the 

master's  negligence.    Id. 

22.  Evidence  to  the  effect  that  plaintiff,  who  was  in  the  employ  of  a  railroad 

company,  was  injured  while  he  and  others  working  there  with  him 
were  moving  a  boiler  in  the  yards,  and  through  the  negligence  of  one 
of  the  party,  all  of  whom  were  engaged  in  the  same  work  and  in  the 
same  grade,  was  sufficient  to  raise  the  issue  of  fellow  servants.  Ray  v. 
Pecos  d  N.  T.  Ry.  Co.,  99. 

23.  The  servant  assumes  the  risk  of  injury  only  as  to  these  matters  which 

arise  after  the  exercise  of  care  and  diligence  on  the  part  of  the  master, 
but  not  those  arising  from  the  latter's  negligence.     Id. 

24.  Where  several  railroad  employes,  constituting  a  bridge  gang,  and  under  the 

direction  of  a  single  foreman,  were  divided  into  two  squads  and  or- 
dered to  remove  bales  of  cotton  from  one  side  to  the  other  of  a  platform 
then  being  repaired,  each  squad  separately  moving  a  bale,  and  one  of 
such  employes  was  injured  by  reason  of  those  in  the  other  squad  roll- 
ing A  bale  of  cotton  against  him,  the  injured  employe  and  the  others 
were  not  fellow  servants,  since  the  statute  -provides,  with  reference  to 
railroad  employes,  that,  in  order  to  be  fellow  servants,  they  must 
be  engaged  in  the  same  character  of  work  and  also  at  the  same  piece 
of  work.  (Rev.  Stats.,  arts.  4560f,  4560g,  as  amended  by  Laws  1897, 
p.  14.)     International  d  O.  N.  R.  Co.  v.  Still,  22. 

25.  The  facts  as  to  the  relation  of  the  injured  employe  to  his  coemployes 

Vol.  XL.  Civil— 44. 
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being  undisputed,  the  question  whether  they  were  fellow  servants  was 
one  of  law;  but  the  question  of  negligence  on  the  part  of  his  Goem— 
ployes,  in  rolling  the  bale  of  cotton  against  him,  was  an  issue  for  the 
jury.     Id. 

26.  The  Texas  fellow  servants  statute,  relating  to  railway  employes,  is  con- 

stitutional, and  not  in  violation  of  the  Fourteenth  Amendment,     /d. 

27.  It  was  reversible  error  for  the  charge  to  submit  to  the  jury  the  issue  of 

negligence  on  the  part  of  the  foreman  of  the  gang  where  the  evidence 
was  not  sufficient  to  raise  that  issue,  since  it  showed  merely  that  he 
directed  the  men  to  move  the  bales  of  cotton,  and  that  he  was  not 
present  at  the  time  of  the  injury.     Id, 

28.  Under  the  Missouri  statute  making  railway  companies  liable  for  damages 

sustained  by  any  servant  who  is  injured  by  the  negligence  of  any 
other  agent  or  servant  of  the  company  "while  engaged  in  the  work  of 
operating  such  railroad,"  a  fireman  who,  after  attending  to  the  head- 
light of  his  engine,  stood  in  front  of  the  pilot  a  short  time  to  see  who 
composed  the  crew  of  a  passing  train,  and  while  returning  to  the  cab 
was  struck  by  lumber  projecting  from  such  train,  was  engaged  in  the 
work  of  operating  a  railroad  within  the  meaning  of  the  statute.  8t. 
Louis  d  8,  F,  Ry.  Co.  v,  Buaaong,  476. 

Measure  of  Damages. 

For  breach  of  partnership  contract.     See  Damages,  S. 
For  detention  of  personal  property.     See  Damages,  4- 
For  depreciated  value  of  cotton.     See  Damages,  6, 
For  reshipment  to  another  market.     See  Damages,  7, 
For  impaired  capacity  to  earn  money.     See  Damages,  12, 
For  personal  injury.     See  Damages,  17. 

Meohanio'8  Lien. 

Contract  in  writing  for.     See  Homestead,  5. 

1.  Parties  engaged  in  hauling  logs  with  their  own  teams  for  a  mill  company 

for  a  fixed  price  per  1,000  feet  were  not,  where  the  contract  did  not 
disclose  what  part  of  the  consideration  was  earned  by  the  use  of  the 
teams,  separately  from  their  labor,  entitled  to  a  preferred  lien  under 
the  statute  giving  laborers  a  first  lien  for  labor  and  service  performed 
in  any  mill,  manufactory,  etc.  Sayles'  Civ.  Stats.,  art.  3393a,  Gen. 
Laws  1897,  p.  218.     Sparks,  Receiver,  v.  Crescent  Lumh.  Co,,  222. 

2.  The  provision  of  the  statute  that  "all  wages,  if  service  is  by  agreement 

performed  by  the  day  or  by  the  week,  shall  be  due  and  payable  weekly, 
or  if  by  the  month  shall  be  due  and  payable  monthly,"  did  not  debar 
day  laborers  from  contracting  that  their  wages  should  be  due  and 
payable  on  the  10th  of  the  succeeding  month,  and  hence  the  filing  of 
their  claims  within  30  days  from  such  due  date  was  sufficient  to  fix 
the  lien  as  being  within  30  days  after  the  indebtedness  had  "accrued." 
Sayles'  Civ.  Stats.,  arts.  3393b,  3393c.  Id, 
8.  Under  the  terms  of  the  statute  giving  the  laborer's  Hen  on  all  products, 
machinery,  tools,  fixtures,  and  appurtenances,  .  .  .  and  all  things  of 
whatsoever  character  that  may  be  created  in  whole  or  in  part  by  the 
labor  of  such  person  "or  necessarily  connected  with  the  performance 
of  such  labor  or  service  which  may  be  owned  by  the  employers,"  the 
lien  will  attach  to  a  sawmill  as  well  as  the  machinery  therein.  Sayles' 
Civ.  Stats.,  art.  3393a.     Id, 

Mental  Snffering. 

Unaccompanied  by  physical  injury.     See  Carriers  of  Passengers,  20, 
Absence  from  burial  of  son.     See  Damages,  1, 

Merger. 

Of  debt  in  judgment.     See  Vendor's  Lien,  4, 

Minor. 

Remaining  in  saloon.     See  Liquor  Dealer^ s  Bond,  2, 
Selling  intoxicants  to.     See  Liquor  Dealer's  Bond,  4* 
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Xiieonduot. 

In  office  of  mayor.     See  Officers,  1-4. 

Xittake. 

In  calls  in  field  notes.    See  Qrant,  2. 
1.  A  settlement  made  in  ignorance  of  a  material  fact  is  not  conclusive  be- 
tween the  parties.     Seiber  v,  Johnson  Merck,  Co.,  601. 

HOTtgtLgt, 

Tracing  proceeds  of  property.     See  Bankruptcy,  1. 

1.  Where  mortgaged  property  was  sold  fay  the  mortgagor,  the  mortgagee,  in 

order  to  establish  a  lien  upon  property  bought  with  the  proce<^,  must 
be  able  to  trace  such  proceeds  into  the  purchase  of  the  specific  property 
on  which  such  lien  is  claimed,  the  principle  of  confusion  of  goods  by 
a  trustee  having  no  application  to  such  a  transaction.  Wright  v.  Tewas 
M.  Plow  Co.,  434. 

2.  Where  defendants  purchased  land  subject  to  a  mortgage,  and  with  an 

understanding  that  they  would  not  be  called  on  to  pay  the  purchase 
price  until  the  mortgage  had  been  paid,  and  they  secured,  without 
the  knowledge  or  consent  of  the  vendor,  an  extension  of  the  mortgage 
debt.  This  could  not  operate  to  delay  the  vendor  in  the  collection  of 
his  debt.     Branch  v.  Walker,  248. 

Xotlon. 

To  suppress  deposition.     See  Bill  of  Ewoeptione,  4* 

Xayor. 

Removal  from  office.    See  Officers,  1-4, 

Vegligence. 

Contract  against  liability  for  agent.     See  Carriers  of  Passengers,  S, 

Contributing  to  cause  damajgfe.     See  Carriers  of  Freight,  7,  IS. 

Burden  of  proof.     See  Carriers  of  Freight,  8. 

Charge  on  weight  of  evidence.    See  Carriers  of  Freight,  9. 

Crowded  condition  of  stock  pens.     See  Carriers  of  Freight,  16. 

Rush  of  business  no  defense.    See  Carriers  of  Freight,  17. 

Escape  of  cattle  from  pens.     See  Carriers  of  Freight,  18. 

Negligent  delay  not  pleaded.    See  Carriers  of  Freight,  20. 

Evidence  sufficient  to  show.     See  Carriers  of  Freight,  2.3. 

Expert  evidence  to  prove.     See  Carriers  of  Freight,  26. 

Concurring  negligence  of  fellow  passenger.     See  Carriers  of  Passengers,  3. 

Degree  of  care  required.     See  Carriers  of  Passengers,  ^,  5. 

Prima  facie  case  by  escape  of  sparks.     See  Carriers  of  Passengers,  6. 

Giving  information  as  to  trains.     See  Carriers  of  Passengers,  7. 

Failure  to  furnish  vestibuled  cars.     See  Carriers  of  Passengers,  8. 

Sudden  jerk  of  train.     See  Carriers  of  Passengers,  9. 

Directing  to  wrong  train.     See  Carriers  of  Passengers,  10, 

Use  of  defective  platform.     See  Carriers  of  Passengers,  11,  12. 

Platform  controlled  by  third  person.     See  Carriers  of  Passengers,  H. 

Lack  of  fire  in  coach.     See  Carriers  of  Passengers,  16-19. 

In  presenting  check  for  collection.     See  Check,  3,  4. 

In  acceptance  of  defective  property.     See  Damages,  5. 

Method  of  inspecting  engines.     See  Evidence,  9. 

Declarations  of  servants  in  proof  of.    See  Evidence,  13,  16,  17, 

Delay  in  transportation  of  cattle.     See  Evidence,  15. 

Custom  as  to  giving  signals.     See  Evidence,  22. 

Opinions  as  to  safety  of  rule.     See  Evidence,  26. 

Other  neglects  by  same  servant.     See  Evidence,  29. 

Opinion  as  to  cause  of  injury.     See  Evidence,  4^. 

Where  question  of  fact  under  the  evidence.     See  Instructions  to  Juries,  |. 

Omission  to  charge  on  contributory.     See  Instructions  to  furies,  10,  12. 

Assuming  causal  connection.     See  Instructions  to  Juries,  13. 

Where  proximate  cause  is  question  of  fact.    See  Instructions  to  Juries,  14* 
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Assuming  fact.     See  Inatructiona  to  Juries,  15,  17, 

Charge  requiring  "proper"  care.     See  Instructions  to  Juries,  18,  19, 

Conduct  of  "ordinary"  person  as  test.     See  Instructions  to  Juries,  19,  20, 

Of  fellow  servant  concurring.     See  Master  and  Servant,  1. 

Of  others  using  same  tracks.     See  Master  and  Servant,  2. 

In  selecting  incompetent  servants.     See  Master  and  Servant,  3-5. 

Rules  insufficient  for  servant's  protection.     See  Master  and  Servant,  6-8, 

Notice  of  servant's  incompetency.     See  Master  and  Servant,  9. 

Custom  as  equivalent  of  rule.     See  Master  and  Servant,  10, 

Injury  by  defective  track.     See  Master  and  Servant,  11,  12, 

General  reputation  for  incompetency.     See  Master  and  Servant,  13, 

Proof  of  other  acts  of  negligence.     See  Master  and  Servant,  H, 

Defective  stay  chains  for  water  spout.     See  Master  and  Servant,  15. 

Assumption  of  risk  by  servant.    See  Master  and  Servant,  16,  21,  23. 

Where  rules  of  employer  are  inapplicable.     See  Master  and  Servant,  20, 

Injury  b^  act  of  fellow  servant.    Sm  Master  and  Servant,  24-28. 

Defects  in  railroad  crossing.    See  Railways,  1,  2. 

Signals  for  public  crossing.     See  Railways,  3-5. 

In  delivery  oif  message.     See  Pleading,  4. 

Look  out  for  approaching  trains.     See  Pleading,  5, 

Banana  peeling  on  floor  of  car.     See  Pleading,  8. 

Casual  connection  with  injury.     See  Proximate  Cause,  1-5, 

Defects  in  railway  crossings.     See  Railways,  1,  2. 

Omission  of  signals  for  crossing.     See  Railways,  3,  5, 

Concurring  to  produce  injury.     See  Railways,  4. 

1.  Evidence  held  sufficient  to  raise  the  issue  of  negligence  on  the  part  of 

a  railroad  company  causing  the  death  of  a  person  whose  body  was 
found  near  the  track  where  an  engine  had  passed,  although  no  eye- 
witness testified  as  to  how  the  deceased  was  killed.  Hutchens  v,  St, 
Louis  S,  W,  Ry.  Co.,  246. 

2.  A  person  on  a  railroad  company's  right  of  way  and  walking  along  a  trr.ek 

habitually  used  by  the  public  with  the  knowledge  of  the  officers  and 
agents  of  the  company  is  not  a  trespasser,  but  a  licensee,  to  whom  the 
company  owes  the  duty  of  keeping  a  lookout  to  discover  his  presence 
there.     Id. 

3.  A  person  who,  as  a  licensee,  is  walking  on  a  railjoad  right  of  way  is  not, 

as  a  matter  of  law,  guilty  of  contributory  negligence  in  beinff  there.    Id, 

4.  Railroad  bridge  abutments  are  so  common,  and  in  such  general  use  in  the 

operation  of  railroads,  that,  when  erected  on  the  right  of  way,  they 
can  not  be  said  to  furnish  any  evidence  of  an  invitation  to  the  public 
or  children  to  go  upon  them,  although  they  may  be  calculated  to  at- 
tract.    Williamson  v.  Oulf,  C.  d  S.  F.  Ry.  Co.,  18. 

5.  Where  the  slope  of  railroad  abutment,  built  of  stone,  was  constructed  with 

recess  steps,  it  did  not,  in  the  absence  of  evidence  that  this  is  not  the 
usual  and  ordinary  way  of  constructing  the  same,  show  an  invitation, 
express  or  implied,  to  make  use  of  the  steps  as  a  stairway  and  for 
crossing  the  track  there.     Id. 

6.  The  fact  that  there  was  a  well-beaten  path  over  the  right  of  way  connect- 

ing with  the  abutment,  which  was  used  by  the  public  in  crossing  the 
railroad  at  that  point,  did  not,  in  the  absence  of  evidence  of  such  use 
as  would  amount  to  a  license,  show  permission  by  the  railway  company 
for  the  use  of  its  right  of  way  for  a  crossing  there,  nor  did  the  failure 
to  extend  its  right  of  way  fence  there,  so  as  to  include  the  abutment, 
show  an  intention  to  make  a  crossing  of  the  abutment.     Id. 

7.  Plaintiff's  son  being  a  trespasser,  and  not  a  licensee,  in  going  upon  the 

abutment,  from  which  he  fell,  defendant  owed  him  no  duty  except  to 
avoid  wilfully  injurying  him.     Id. 

8.  Where  a  child  of  four  years  was  running  along  a  much  used  path  parallel 

with  a  railway  track  as  a  train  ^as  approaching  a  station  at  a  speed 
of  four  or  five  miles  an  hour,  and  just  before  the  engine  reached  a 
road  crossing  the  child  undertook  to  cross  there  and  fell  and  was  run 
over,  such  facts  presented  the  issue  whether  the  engineer,  as  a  reason- 
ably prudent  person,  should  not  have  foreseen  that  the  child  would 
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undertake  to  cross  the  track  %nd  was  negligent  in  not  getting  his 
train  under  control.  Missouri,  K,  d  T.  Ry,  Co.  v.  yeshit,  209. 
9.  The  court  properly  refused  to  charge,  upon  the  issue  of  proximate  cause, 
that  even  though  the  engineer  was  negligent  in  failing  to  discover  the 
child  or  to  get  the  train  under  control  after  seeing  that  he  intended 
to  cross,  yet  if  the  child  would  have  crossed  safely  had  he  not  fallen, 
and  a  reasonably  prudent  person  would  not  have  foreseen  his  probable 
-  fall,  to  find  for  defendant.  Taking  into  consideration  the  age  of  the 
child,  the  fact  that  he  was  running  and  the  close  proximity  of  the 
moving  train,  there  was  no  such  issue  in  the  case.    Id. 

10.  Where  the  failure  to  blow  the  whistle  or  ring  the  bell  in  approaching 

the  crossing  had,  as  in  this  instance,  no  causal  connection  with  the 
accident,  and  the  charge  in  general  terms  excluded  every  ground  of 
recovery  except  the  incapacity  of  the  servants  in  charge  of  the  engine 
and  the  failure  to  keep  a  lookout,  it  was  not  reversible  error  for  the 
court  to  refuse  to  charge  that  the  jury  should  not  consider  for  any 
purpose  the  failure  to  blow  the  whistle  or  ring  the  bell,  although  it 
would  have  been  better  to  have  given  the  special  charge  to  that  effect.  Id. 

11.  Where  the   defendant   pleaded   contributory   negligence   and   the  evidence 

raised  the  issue  and  the  court  had  failed  to  define  contributory  negli- 
gence in  the  main  charge,  a  requested  charge  on  the  subject,  though 
not  strictly  correct,  was  sufiicient  to  call  the  court's  attention  to  the 
omission  and  require  the  giving  of  a  correct  charge  on  that  issue.  St. 
Louis  8,  W.  Ry.  Co.  v.  Everett,  285. 

12.  Where  plaintiff,  whose  team  was  frightened  by  a  passing  car,  had  driven 

the  team  near  the  railroad  tracks  in  order  to  speak  to  some  parties, 
the  question  of  his  contributory  negligence  in  so  doing  did  not  depend 
on  whether  it  was  necessary  for  him,  instead  of  walking  over  to  the 
parties,  to  have  driven  there,  but  the  test  was  whether  in  so  doing 
he  acted  as  an  ordinarily  prudent  person.     Id. 

13.  In  an  action  for  personal  injury  caused  by  the  fright  of  a  team  at  the 

passage  of  a  railway  train,  where  the  charge  given  on  contributory 
negligence  was  in  general  terms,  it  was  error  to  refuse  a  recjuested 
charge,  in  proper  form,  applying  the  law  to  the  specific  facts  m  evi- 
dence. Requested  charge  on  this  subject  approved.  Texcts  d  P,  Ry.  Co. 
V.  Frank,  86. 

14.  While  a  railroad  yard  foreman  was  directing  the  cutting  and  switching 

of  cars  in  the  yards  a  car  was  kicked  onto  a  side  track,  but  it  stopped 
too  short  to  entirely  clear  the  track  it  was  moved  from.  The  foreman 
then  directed  the  next  car,  which  he  mounted,  to  be  backed  down  the 
track,  and  when  it  struck  the  standing  car  at  the  switch  intersection 
he  was  injured  by  the  displacement  of  heavy  timbers  on  the  moving  car. 
That  the  other  car  had  not  cleared  the  track  was  open  and  obvious. 
Held,  that  the  foreman  was  guilty  of  contributory  negligence  debarring 
a  recovery,  although,  but  for  negligence  in  improperly  loading  the 
timbers  with  no  cleats  across  the  top  to  hold  them  in  place,  the  injury 
would  not  have  occurred.     Wagnon  v.  Houston  d  T.  C.  R.  Co.,  467. 

15.  Where  a  railroad  fireman  was  struck  and  injured  by  lumber  projecting 

from  the  door  of  a  passing  car,  and  the  evidence  showed  that  the  car 
was  inspected  at  the  last  station  before  the  place  of  accident  and  was 
in  good  condition,  but  also  showed  that  had  the  door  been  properly 
fastened  the  lumber  would  not  have  protruded,  and  that  a  proper  in- 
spection would  have  disclosed  that  the  doors  were  not  properly  fas- 
tened and  secure,  the  jury  were  authorized  to  find  negligence  on  the 
part  of  the  railway  company.    St.  Louis  d  8.  F.  Ry,  Co.  v.  Bussong,  476. 

16.  A  charge  assuming  that  the  leaving  of  a  car  door  unfastened  was  negli- 

gence was  not  prejudicial  error  where  the  uncontradicted  evidence 
showed  that  the  door  should  have  been  closed  and  properly  fastened, 
and  that  if  this  had  been  done  the  pieces  of  lumber  which  struck  and 
injured  plaintiff  would  not  have  protruded  therefrom.     Id. 

17.  A  defect  in  an  engine,  which  an  inspection  would  have  disclosed,  raises 

the  issue  of  negligence.  Evidence  held  to  show  that  there  was  not  due 
inspection  of  an  engine,  and  that  an  inspection  would  have  disclosed 


694  Indbz. 

Ne^rUflrtnoe — Continued. 

that  its  shaker  bar  attachments  were  out  of  repair,  by  reason  of  which 
the  fireman  was  injured  in  using  the  shaker  bar.  Missouri,  K.  d  T, 
Ry.  Co.  17.  Lynch,  543. 

18.  Requested  charges  to  the  effect  that  the  mere  fact  that  an  accident  happens 

or  that  an  injury  occurs  is  not  itself  proof  of  negligence,  nor  was  the 
mere  fact  that  plaintiff  was  injured  by  the  giving  way  of  the  shaker 
bar  attachment  such  proof,  were  properly  refused  as  on  the  weight  of 
evidence.     Id. 

19.  Evidence  considered  and  held  to  support  a  recoveiy  in  favor  of  a  brake- 

man  injured  by  being  thrown  from  a  water  car,  in  returning  from  the 
tank,  by  its  collision  with  the  rest  of  the  train,  through  the  negligence 
of  the  fireman  and  the  engineer  in  running  too  fast  and  failing  to  heed 
his  signals  to  stop  and  of  the  conductor  in  failing  to  give  signals 
showing  position  of  the  rest  of  the  train.  Houston  d  T.  C.  R.  Co.  v. 
Fanning,  422. 

20.  A  charge  defining  negligence  in  a  personal  injury  case  as  being  the  failure 

to  exercise  ordinary  care,  that  is,  such  care  as  an  ordinary,  prudent 
and  careful  person  would  exercise  under  the  same  or  similar  circum-- 
stances,  while  not  as  clear  and  explicit  as  it  should  have  been,  was 
sufficient  in  the  absence  of  a  request  for  a  clearer  and  fuller  definition. 
Oulf,  C.  d  8.  F.  Ry.  Co.  v.  Hays,  162. 

21.  Where  a   brakeman  neglected   to  flag  the   regular  train   and  there  was 

evidence  that  the  train  dispatcher  neglected  to  notify  the  regular  train 
of  the  presence  of  the  work  train  on  the  main  track,  the  charge  prop- 
erly submitted  the  issue  of  negligence  on  the  part  of  the  dispatcher 
as  well  as  of  the  brakeman,  since  it  may  have  been  a  concurring  cause 
in  producing  the  collision  of  the  trains.    Id. 

22.  While  negligence  may  be  proved  by  circumstantial  evidence,  the  circum- 

stances must  be  such  as  to  reasonably  lead  up  to  and  establish  the 
fact  sought  to  be  proved.     Missouri,  K.  d  T.  Ry.  Co.  v.  Greenwood,  252. 

23.  Evidence  considered  in  an  action  for  the  death  of  a  railroad  brakeman 

who  fell  from  a  moving  train  and  was  run  over,  and  held  not  to  show 
any  causal  connection  between  tlie  death  and  defects  in  a  car  coupler, 
the  steps  of  the  pilot  and  the  track,  it  not  being  shown  that  the  de- 
ceased was  using  the  coupler  and  pilot  steps  at  the  time  and  was  caused 
to  fall  thereby.    Id. 

24.  The  principle  upon  which  the  doctrine  of  discovered  peril  is  based  has  no 

application  in  the  absence  of  actual  knowledge  on  the  part  of  the  person 
causing  the  injury  of  the  peril  of  the  person  iniured  in  time  to  prevent 
the  injury  by  the  use  of  the  means  within  his  reach.  Cardioell  v. 
Gulf,  B.  d  G.  N.  Ry.  Co.,  67. 

25.  Where  the  engineer  and  fireman  knew  that  the  conductor  was  riding  on 

the  pilot  of  the  engine  while  the  train  was  being  switched,  this  did 
not  charge  them  with  the  duty  of  keeping  a  continuous  watch  on  his 
movements,  or  require  them  to  anticipate  that  he  would  fall  from  the 
engine,  and  to  be  on  the  lookout  for  such  an  emergency,  to  the  neglect 
of  duties  immediately  requiring  their  attention  in  another  direction. 
They  would  assume  that  he  understood  the  daneer  of  his  position  on 
the  pilot,  and  they  were  required  only  to  be  careful  not  to  do  anything 
to  increase  his  danger.     Id. 

26.  Where  in  a  suit  for  personal  injury  to  a  section  hand  the  pleadings  al- 

leged and  the  evidence  tended  to  show  only  one  act  of  negligence,  on 
the  part  of  a  foreman,  upon  which  defendant  could  be  held  liable,  it 
was  error  for  the  court  to  refuse  a  charge  instructing  that  if  the  fore- 
man did  not  do  such  act  alleged,  plaintiff  could  not  recover.  8t.  Louis 
8.  W.  Ry.  Co.  V.  Demsey,  398. 

27.  Evidence  considered  and  held  to  sustain  a  finding  of  negligence  against 

an  electric  railway  company  in  providing  insufiicient  brakes  to  its  car 
and  in  running  it  at  too  high  speed,  down  grade  and  upon  a  sharp 
curve,  where  its  derailment  caused  injury  to  a  passenger.  Citizens 
Ry.  Co.  V.  Wade,  661. 

28.  Though  negligence  in  respect  to  grade  of  track  was  not  alleged,  the  steep- 

ness of  the  grade  was  a  matter  to  be  considered  and  referred  to  in 
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the  charge  as  bearing  on  the   question  of  the   alleged  negligence   in 
running  at  too  high  rate  of  speed.     Id, 
29.  Facts  considered,  and  held,  no  phase  of  the  proof  would  have  authorized 
a  verdict  for  plaintiff.     Hover  v.  Chicago,  R,  /.  d  T,  Ry.  Co.,  280. 

Hew  Trial. 

1.  A  new  trial  will  not  be  granted,  even  in  case  of  newly  discovered  evidence, 

to  give  the  losing  party  an  opportunity  to  attack  a  witness  of  the 
successful  party.     Qulf,  C.  d  S.  F.  Ry.  Co.  v.  Hays,  163. 

2.  Defendant  could  not  have  been  surprised  at  testimony  as  to  the  bad  repu- 

tation of  a  brakeman  where  plaintiff's  petition  alleged  that  his  injuries 
were  due  to  the  brakeman's  incompetency  and  plaintiff  had  asked  for 
a  continuance  to  obtain  evidence  as  to  the  brakeman's  competency  and 
reputation.    Id, 

Newly  Discovered  Testimony. 

To  impeach  witness.     See  New  Trial,  1, 
Surprise  at  testimony.     See  New  Trial,  2, 

Notary  Public. 

In  another  State.    See  Appeal  Bond,  1, 

Note. 

Authority  to  collect.    See  Agency,  3. 

Payment  of  by  surety.    See  Amount  in  Controversy,  1, 

Recovery  of  attorney's  fees.     See  Pleading,  11, 

ivYotice. 

To  agent  who  is  in  collusion.    See  Agency,  1, 

To  principal  through  asent.     See  Homestead,  9. 

Of  Incompetency  of  employe.     See  Master  and  Servant,  IS, 

Implied  by  death  message.    See  Telegraph,  2, 

Office. 

Trial  of  right  to.     See  Injunction,  3,  4- 

Money  value  of.    See  Jurisdiction  of  District  Courts,  3. 

Officers. 

Acting  under  writ  unlawfully  issued.     See  Attachment,  2, 

Arrest  and  search  without  warrant.    See  Arrest,  1,  2. 

Liability  of  surety.     See  Attachment,  4* 

Of  corporation  acting  as  individuals.     See  Check,  2, 

Holding  during  good  behavior.     See  Cities,  5,  8, 

Discharge  by  mayor.     See  Cities,  6,  7. 

Warrant  signed  by  assistant  auditor.     See  Cities,  15, 

Claim  for  commissions.     See  Limitation,  11, 

1.  Under  the  provision  of  the  charter  of  the  city  of  Waco  giving  the  city 

council  power  to  remove  any  officer  for  incompetency,  corruption, 
misconduct  or  malfeasance  in  office,  the  wilful  and  persistent  refusal 
of  the  mayor  to  draw  warrants  on  the  city  treasurer,  necessary  for 
the  payment  of  money  therefrom,  to  pay  the  monthly  salary  of  an 
officer  or  employe  as  fixed  by  order  of  the  council,  or  for  the  payment 
of  a  claim  allowed  and  ordered  paid  by  the  council,  such  orders  of 
the  council  having  been  vetoed  by  him  and  thereafter  regularly  passed 
by  the  council  over  his  veto,  constitutes  such  misconduct  in  office  as 
to  justify  his  removal.     Riggins  v.  City  of  Waco,  569. 

2.  Evidence  as  to  other  transactions  between  the  mayor  and  city  council 

tending  to  show  a  determination  on  his  part  to  carry  out  his  own 
will  in  defiance  of  the  laws  of  the  city  as  enacted  by  its  council  could 
be  considered  in  determining  the  motive  of  his  refusal  to  draw  war- 
rants for  lawful  claims  against  the  city,  though  such  other  transactions 
were  made  the  basis  of  distinct  charges  of  official  misconduct  and  were 
each  found  insufficient  in  itself  to  constitute  such  misconduct.     Id, 
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3.  The  action  of  the  city  council  in  removing  the  mayor,  if  based  upon  a 

hearing  upon  charges  constituting  official  misconduct  and  evidence  sup- 
porting such  charges,  is  conclusive  and  not  subject  to  revision  by  the 
court  in  an  action  brought  by  him  to  recover  his  salary  for  the  re- 
mainder of  his  term.     Id. 

4.  It  is  the  duty  of  an  executive  officer  to  carry  out  the  will  and  enforce 

the  laws  enacted  by  legislative  power,  and  an  expressed  determination 
on  his  part  to  carry  out  his  own  ideas  of  right  and  wrong  in  disr^^ard 
of   legislation   constitutes   legal   incompetency  in  office.     Id, 

Off-iet. 

In  suit  against  administrator.    See  Pleading,  S. 

Opinion. 

As  to  safety  of  rules.    See  Evidence,  26. 

As  to  physical  effect  of  school  teaching.     See  Evidence,  31, 

As  to  plaintiff's  ability  to  work.     See  Evidence,  32. 

As  to  permanency  of  injury.     See  Evidence,  35. 

As  to  diminished  capacity  to  labor.    See  Evidence,  36. 

As  to  shrinkage  of  cattle  in  weight.     See  Evidence,  39, 

Misrepresentation  of  existing  facts.     See  Fraud,  1. 

Ordinanoe. 

Regulating  street  cars.     See  Street  Railroad,  1. 

Parent  and  Child. 

Disinheritance  of  adopted  child.    See  Adoption,  1,  $, 

Parol  Evidenoe. 

Of  matters  in  writing.    See  Evidence,  2,  3. 

To  vary  written  instruments.     See  Evidence,  4,  5, 

Parties. 

State  not  interested  in  proceeding.    See  Aliens,  1. 

Challenges  allowed  joint  defendalnts.    See  Challenges,  1,  k. 

Consent  to  making.    See  Intervention,  1. 

Person  not  in  loco  parentis.  See  Liquor  Dealer's  Bond,  3. 
1.  Where  a  belt  line  or  transfer  company  is  the  agent  of  connecting  carriers 
for  the  purpose  of  transferring  stock  from  one  line  to  the  other,  such 
agent  is  not  a  necessary  party  to  a  suit  by  a  shipper  against  said  car- 
riers for  damages  in  handling  said  stock.  Tewas  d  P.  Ry.  Co.  v.  Scog- 
gin  d  Brown,  526. 

Partnership. 

Damage  for  breach  of  contract.    See  Damages,  3. 

In  purchase  of  bank  stock.    See  Husband  and  Wife,  1,  2. 

Patent  Right. 

Contract  for  assignment  of.    See  Rescission,  1. 

Payment. 

Authority  of  agent  to  receive.    See  Agency,  3. 

To  endorsee  of  note.    See  Agency,  4. 

Of  debt  by  surety.    See  Amount  in  Controversy,  1. 

Of  part  in  satisfaction  of  judgment.    See  Compromise,  1, 

In  suit  against  administrator.    See  Pleading,  3. 

Of  judgment  by  surety.    See  Surety,  2. 

By  virtue  of  void  settlement.    See  Tarnation,  1,  2. 

By  renewal  note.    See  Usury,  1. 

Person  Aggrieved. 

By  sale  of  liquor  to  minor.    See  Liquor  Dealer's  Bond,  3, 
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From  exposure  to  cold.    See  Damages,  2. 

Loss  of  time.    See  Damages,  8,  11, 

Medical  expenses.    Hee  Damages,  9, 

Diminished  capacity.    See  Damages,  10,  15. 

Impaired  earning  capacity.    See  Damages,  12. 

Future  suffering.    See  Damages,  Ik- 

Physical  and  mental  suffering.    See  Damages,  IS. 

Present  compensation.    See  Damages,  17, 

Recoveries  held  not  excessive.    See  Damages,  18,  19. 

Use  of  intoxicants.    See  Evidence,  24. 

Due  to  mere  fright.    S^e  Fright,  1,  2, 

Body  found  by  railroad  track.    See  'Negligence,  IS. 

Children  playing  on  railway.    See  Scgligence,  k,  5. 

License  to  use  crossing.    See  Negligence,  6-10. 

Driving  near  track.    See  Negligence,  12,  IS. 

In  switching  cars.    See  Negligence,  I4. 

Failure  to  fasten  car  door.    See  Negligence,  15,  iff. 

By  defective  engine.    See  Negligence,  17,  18, 

Brakeman  thrown  from  car.    See  Negligence,  19. 

Omission  to  flag  train.    See  Negligence,  21. 

Cause  not  shown.    See  Negligence,  2S, 

Discover«Hl  peril.    See  Negligence,  24,  25, 

Negligence  of  foreman.    See  Negligence,  26, 

Insufncient  brakes.    See  Negligence,  27. 

Grade  of  tracks.    See  Negligence,  28. 

Description  of  in  petition.    See  Pleading,  7,  8. 

Collision  of  street  car  with  engine.    See  Proximate  Cause,  S. 

Act  of  fellow  servant.    See  Proximate  Cause,  S,  4- 

Omission  of  signals  by  brakeman.    See  Proximate  Cause,  5. 

Penonal  Judgment. 

On  service  beyond  the  State.    See  Jurisdiction,  1. 

Penonal  Property. 

Lease  of.    See  Warranty,  1. 

Physloiaii. 

Demonstration  of  physical  injury  by.    See  Evidence,  S^. 
Opinion  as  to  permanency.    See  Evidence,  85, 
Opinion  as  to  nature  of  injury.    See  Evidence,  57,  38, 
Examination  by.    See  Examination  by  Physician,  1. 

Pleading. 

Insufficiency  of  assets  of  an  estate.    See  Administration,  4- 

As  to  lines  of  another  survey.    See  Boundaries,  12. 

Prayer  for  general  relief.    See  Community  Property,  7, 

Besidence  of  plaintiff.    See  Divorce,  1, 

Allegation  of  community  and  separate  property.    See  Divorce,  2» 

Striking  out  on  exception.    See  Guardian,  6. 

Showing  when  claim  approved.    See  Limitation,  10. 

Exceptions  not  presented.    See  Practice  on  Appeal,  4- 

Instrument  procured  by  fraud.    See  Release  of  Damages,  1,  2. 

Failure  to  plead  suretyship.    See  Surety,  2. 

Where  title  is  not  specially  pleaded.    See  Trespass  to  Try  Title,  S. 

Title  by  limitation.    See  Trespass  to  Try  Title,  6,  7. 

1.  Where  in  an  action  for  loss  of  baggage  upon  a  contract  of  carriage  alleged 

to  have  been  made  with  defendant,  an  individual,  the  proof  shows  that 
the  contract  was  made  with  a  corporation  of  which  defendant  is  a  stock- 
holder, plaintiff  can  not  recover.    Grepory  v.  Webb,  3ft0. 

2.  It  is  not  neccRsary  that  the  answer  of  defendant  to  a  suit  to  set  aside  a 

judgment  in  his  favor  because  obtained  on  false  testimony  should  b? 
verified  by  affidavit.    Les  v.  Hickson,  632. 
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3.  While  defendants  in  general  are  required  to  plead  payments,  credits  or 

offsets  against  plaintiff's  demand,  the  rule  in  regard  to  claims  against 
estates  which  reauires  the  claimant  to  swear  that  all  such  known  to 
him  have  been  allowed  puts  upon  him  the  like  burden  of  proof  in  suits 
to  establish  a  claim  rejected  by  the  administrator,  and  the  latter  is  not 
required  to  plead  such  defenses.     Oranherry  v.  Cfranberry,  Adm*x,  420. 

4.  As  a^inst  a  general  demurrer,  an  allegation  that  defendant  negligently 

failed  to  deliver  the  message  to  the  addressee  includes  the  allegation 
that  it  n^ligently  failed  to  deliver  to  her  agent.  Western  U.  Tel.  Co. 
V.  Shato,  277.  . 

5.  Where  plaintiff,  a  street-car  passenger  injured  at  a  railroad  crossing,  al- 

leged that  the  defendant  street-car  company  "failed  to  take  any  precau- 
tion whatever  to  ascertain  the  presence  or  coming  of  a  train,"  this  was 
sufficient  to  justify  the  court  in  presenting  the  issue  as  to  whether  such 
defendant  "failed  to  keep  a  reasonably  sufficient  lookout  for  said  train, 
as  alleged  in  plaintiff's  petition."  Oalveaton,  H.  d  8,  A.  Ry,  Co.  v. 
Vollrath,  47. 
a*  A  petition  alleging,  in  general  terms,  negligence  of  defendant's  engineer 
and  conductor  through  disregard  of  the  rules,  regulations  and  customs 
of  the  railroad  for  the  protection  of  their  fellow  employes,  was  suffi- 
cient to  authorize  the  introduction  in  evidence  of  rules  of  the  company 
not  specifically  pleaded;  these  were  mere  matters  of  evidence  not  necesr- 
saiy  to  plead.    Houston  d  T,  C.  Ry,  Co,  v.  Fanning,  423. 

7.  Injuries  to  the  person  should  be  specifically  described  or  the  petition  so 

framed  as  to  show  that  they  could  not  be.  Dallas  C,  E.  8t.  Ry.  Co,  v. 
Black,  416. 

8.  Allegations  of  negligence  on  the  part  of  a  street  railway  company,  in  leav- 

ing a  banana  peelins  on  the  floor  of  its  car,  held  sufficient.    Id. 

9.  In  order  to  recover  damages   for  aggravation  of  a  previously  diseased 

physical  condition  it  is  not  necessary  that  plaintifTs  petition  should  al- 
lege such  previous  condition.    Qreen  v.  Houston  Elec.  Co.,  260. 

10.  Where  plaintiff  sued  for  damages  by  reason  of  depreciation  in  value  of  his 

cattle  during  transportation  because  of  their  being  kept  in  muddy  pens, 
and  also  by  reason  of  a  fall  in  the  market  price  because  of  delay,  and 
the  petition  allied  his  entire  damage  in  a  gross  sum,  an  exception 
thereto  on  the  ground  that  the  damages  were  not  stated  with  sufficient 
certainty  should  have  been  sustained.  Texas  d  N.  O.  Ry.  Co.  v.  Farring- 
ton,  205. 

11.  Where  a  note  stipulates  for  ten  percent  attorney  fees  if  placed  in  the 

hands  of  an  attorney  for  collection,  the  holder  is  not  entitled  to  judg- 
ment for  such  fees  unless  his  pleadings  allege  that  the  note  was  plac^ 
in  the  hands  of  an  attorney  for  collection.    Branch  v.  Walker,  248. 

Plea  of  Privilege. 

Fraud  committed  in  county.    See  Venue,  1. 
Suit  against  connecting  railways.    See  Venue,  2, 

PoitesBion. 

By  stranger  to  title.    See  Limitation,  S. 

As  ground  for  presuming  deed.    See  Presumption,  1. 

By  cotenant.    See  Tenants  in  Common,  1. 

Powers. 

To  appoint  substitute  trustee.    See  Agency,  10, 

Practice. 

Rulings  on  this  subject  are  grouped  under  more  specific  heads.  See: 
Aliens,  1;  Amount  in  Controversy,  1;  Appeal  Bond,  1;  Argument  of 
Counsel,  1-10;  Assignment  of  Error,  1-5;  Attachment,  1-8;  Bills  of 
Exception,  1-6;  Bond,  2;  Briefs,  1-6;  Challenges,  1,  2;  Continuance, 
IS;  County  Attorney,  1,  2;  Costs,  1;  Depositions,  1-4;  Disqualification 
of  Judgef  1;  Divorce,  1;  Eminent  Domain,  i;  Examination  by  Physi- 
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oiana,  1;  Eweouiion,  2;  Eaecutor,  1;  Findings  of  Fad,  1;  Qamishmeni^ 
IS;  Harmless  Error,  1-6;  Injunction,  1-6;  Instructions  to  Juries,  1- 
2i;  Intervention,  1;  Judgment,  1,  2;  Jurisdiction,  IS;  Jurisdiction  of 
Court  of  Civil  Appeals,  1-3;  Jurisdiction  of  District  Court,  1-6;  Liquor 
Dealer's  Bond,  1-3;  New  Trial,  1,  2;  Parties,  1;  Practice  on  Appeal, 
1-17;  Question  of  Fact,  1,  2;  Receivers,  1;  Remittitur,  1;  Sequestra- 
tion,  1;  Service  of  Process,  1;  Special  Issues,  1;  Statement  of  Facts, 
1-4;  Venue,  1,  2;  Verdict,  1;  Writ  of  Error,  1. 

Praotloe  in  Trial  Court. 

Exceptions  to  improper  argument.    See  Argument  of  Counsel,  IS. 
Remarks  of  Court.    See  Argument  of  Counsel,  4' 
Limiting  time  for  argument.    See  Argument  of  Counsel,  5, 
Arguing  law  to  jury.    See  Argument  of  Counsel,  6. 
Challenges  allowed  joint  defendants.    See  Challenges,  i,'  2. 
Apportionment  of  costs.    See  Costs,  1. 

Affidavit  before  disqualified  judge.    See  Disqualification  of  Judge,  1. 
Trial  before  process  returnable.    See  Oamishment,  1, 
Manifestations  of  grief.    See  Witness,  1. 

Praotloe  on  Appeal. 

Statement  and  proposition  in  brief.    ^See  Briefs,  1-4* 

Perfecting  record.    See  Certiorari,  1. 

Presumption  in  support  of  judgment.    See  Judgment,  1, 

In  absence  of  statement  of  facts.     See  Statement  of  Facts,  4- 

1.  The  question  as  to  appellant's  right  to  appeal  on  the  affidavit  made,  hav- 

ing risen  after  the  final  judgment  below  and  being  one  which  could  not 
have  been  put  in  issue  in  the  lower  court,  is  properly  raised  in  the  Ap- 
pellate Court  by  affidavits  showing  the  facts  alfecting  its  jurisdiction. 
Kalklosh  17.  Bunting,  233. 

2.  The  power  of  the  Appellate  Court  to  reverse  a  case  on  the  facts  will  not  be 

exercised  unless  the  verdict  is  against  such  a  preponderance  of  the  evi- 
dence that  it  is  clearly  wrong.  Missouri,  K,  d  T.  Ry,  Co,  v,  Dickson,  650. 

3.  In  a  case  of  directly  conflicting  evidence  the  verdict  of  the  jury  will  not 

be  disturbed  on  appeal.    Morrill  v.  Bosley,  7. 

4.  Where  there  is  nothing  in  the  transcript  to  suggest  that  the  action  of  the 

trial  court  was  ever  invoked  on  an  exception  in  plaintiff's  pleadings  to 
one  of  defendant's  pleas,  the  exception  must  be  treated  as  waived. 
Lemp  Brewing  Co.  v.  McDougle,  683. 

6.  Assignments  of  error  relating  to  errors  in  the  charge,  the  refusal  to  give 

special  charges,  and  that  the  verdict  is  contrary  to  the  evidence,  can  not 
be  considered  in  the  absence  of  a  statement  of  the  facts.  Quyer  v.  Snow, 
407. 
0.  Where  appellant  did  not  object  at  the  time  to  a  motion  to  strike  out  the 
statement  of  facts,  but,  on  the  theory  that  the  delay  in  filing  was  the 
fault  of  the  judge,  and  would  require  a  reversal,  insisted  that  the  mo- 
tion should  prevail,  he  was  not  in  a  position  to  afterwards,  at  the  hear- 
ing on  the  merits,  ask  a  reversal  on  the  ground  that  he  was  deprived  of 
a  statement  of  facts.    Id. 

7.  Appellant's  motion  to  set  aside  the  submission  of  the  cause  and  permit 

him  to  file  additional  affidavits  in  relation  to  the  action  of  the  trial 
judge  in  failinr  to  file  the  statement  of  facts  in  time,  will  not  be  sus- 
tained where  the  statement  of  facts  was  stricken  out  April  1,  and  the 
cause  was,  upon  notice  for  two  weeks,  submitted  October  21,  and  no  rea- 
son or  excuse  is  shown  why  such  additional  affidavits  were  not  filed 
during  that  interval.    Id. 

8.  The  Appellate  Court  is  not  required  to  look  to  the  statement  of  facts  in 

aid  of  a  bill  of  exceptions.    St.  Louis  S.  W.  Ry.  Co.  v.  Demsey,  398. 

9.  Where  a  general  demurrer  is  erroneously  sustained,  the  fact  that  valid 

special  exceptions  were  also  urged  will  not  justify  an  affirmance.   Shrop- 
shire V.  Evans,  339. 
10.  Complaint  of  the  action  of  the  trial  court  with  reference  to  exceptions  to 
pleadings  will  not  be  considered  on  appeal  where  there  is  nothing  in  the 
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record  to  show  that  the  trial  court  took  any  action  on  the  exceptions. 
Crawford  v.  Hord,  352. 

11.  The  judgments  of  the  Court  of  Civil  Appeals  being  subject  to  its  control 

during  the  term  at  which  they  are  rendered,  it  may,  in  its  discretion, 
grant  a  rehearing  and  set  aside  a  judgment  upon  an  additional  motion, 
filed  after  the  original  motion  for  rehearing  has  been  denied.  Gregory 
V.  Webb,  361. 

12.  The  Appellate  Court  will  not,  upon  a  motion  for  rehearing,  consider  affi- 

davits contradicting  the  truth  of  the  record.    Id, 

13.  Where  a  judgment  against  a  defendant  sued  individually  upon  a  contract 

must  be  reversed  l^cause  the  evidence  shows  that  the  contract  was  made 
with  a  corporation  of  which  defendant  was  a  member,  but  it  appears 
from  the  record  that  no  issue  was  made  or  submitted  at  the  trial  as  to 
defendant's  nonliability  because  of  the  corporation  feature,  iudgment 
will  not  be  rendered  for  the  defendant,  but  the  cause  will  be  re- 
manded.   Id, 

14.  Where  appellee,  because  of  appellant's  failure  to  file  the  transcript  in 

time,  was  entitled  to  an  affirmance  on  certificate  under  article  1016,  Re- 
vised Statutes,  the  right  to  such  affirmance  could  not  be  denied  because 
appellant  had  sued  out  a  writ  of  error  on  the  judgment  after  such  de- 
fault in  filing,  although  the  default  was  not  due  to  bad  faith  or  for  the 
purpose  of  delay,  and  the  writ  of  error  was  perfected  before  the  motion 
for  affirmance  on  certificate*  was  made  at  the  appeal  term.  Welsh  v, 
Weiss,  267. 

15.  It  is  not  ground  for  reversing  a  judgment  in  plaintiff's  favor  that  the 

record  shows  that  a  rule  for  costs  had  been  entered  and  does  not  show 
that  it  had  been  complied  with,  it  not  appearing  that  the  matter  was 
called  to  the  court's  attention,  or  what  action  was  taken  thereon.  The 
statute  on  the  subject  of  security  for  costs  is  not  mandatory  in  the  sense 
that  the  court  must  enter  the  order  of  dismissal  of  his  own  motion  if 
cost  bond  is  not  given  as  required.  (Rev.  Stats.,  art.  1440.)  OHmer  v. 
Beauchamp,  125. 

16.  Where  the  record  on  appeal  shows  that  a  notice  of  filing  copy  of  a  deed 

was  served  on  the  party  named  in  the  precept  as  attorney  of  record  for 
defendant,  and  the  record  is  otherwise  silent  as  to  whether  he  was  such 
attorney  of  record,  it  will  be  presumed  that  he  was  attorney  of  rec- 
ord.   Id, 

17.  An  objection  made  to  evidence  as  to  the  value  of  certain  cattle,  "that  the 

witness  was  testifying  to  his  opinion,  and  not  as  to  facts,"  will  not  serve 
on  appeal  as  a  predicate  for  the  proposition  that  "it  was  error  for  the 
court  to  permit  the  witness  to  testify  what  the  market  value  of  said  cat- 
tle would  be,  if  in  good  condition,  for  the  reason  that  defendant  is  not 
responsible  for  the  depreciation  in  weight  and  appearance  of  cattle  nat- 
'  urally  resulting  from  being  transport^,"  since  only  such  objections  as 

were  presented  in  the  trial  court  and  stated  in  the  bill  of  exceptions  will 
be  considered.    Missouri,  K,  d  T.  Ry,  Co.  v.  Rtissell,  114. 

Presumption. 

As  to  how  survey  was  made.    See  Boundaries,  8. 

Against  last  carrier.    See  Carriers  of  Freight,  ^. 

Against  last  of  connecting  lines.    See  Carriers  of  Freight,  6, 

As  to  property  purchased  during  marriage.    See  Community  Property,  i. 

That  interests  of  tenants  in  common  are  equal.    See  Deed,  5, 

From  other  presumptions.    See  Evidence,  8, 

Of  finding  of  fact  to  support  judgment.    See  Judgment,  1. 

As  to  attorney  of  record.    See  Practice  on  Appeal,  16. 

That  judge  did  his  duty.  See  Statement  of  Facts,  S. 
1.  In  countries  where  the  lands  are  largely  unsettled  and  actual  possession 
the  exception  and  not  the  rule,  the  doctrine  that  possession  is  indis- 
pensable to  the  presumption  of  a  grant  does  not  apply.  Evidence  that 
the  widow  of  L.  recognized  the  open  claim  of  E.  to  certain  land  patented 
to  L.,  and  that  the  heirs  of  L.  never  paid  any  taxes  on  the  land,  and 
afterwards,  in  1848,  quit-rlaimed  it  to  the  heirs  of  £.,  held  to  warrant  a 
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finding  that  there  was  a  conveyance  from  L.  to  £.,  though  no  actual  pos- 
session of  the  land,  which  was  wild,  was  shown  in  £.  or  those  claiming 
under  him.     Arthur  v.  Ridge,  137. 

Prlnoipal  and  Siirety. 

Satisfaction  of  surety  by  principal.    See  Surety,  1, 
Failure  to  plead  suretyship.    See  Surety,  2, 
Payment  by  surety.    See  Usury,  2, 

Probable  Cause. 

For  procurement  of  writ.    See  Attachment,  5,  6. 

Prohibition. 

Jurisdiction  to  issue  writ  of.    See  Jurisdiction  of  Court  of  (Hvil  Appeals,  ^. 

Proximate  Cause. 

Seeing  child  approaching  track.    See  'Negligence,  9. 

1.  The  proximate  cause  of  an  injury  is  not  necessarily  the  last  cause,  or 

one  nearest  the  injury,  but  such  act,  wanting  in  ordinary  care,  as  actively 
aided  or  concurred  in  producing  the  result.  Ray  v,  Pecos  d  N,  T,  Ry, 
Co,,  99. 

2.  It  is  not  essential  that  a  cause  should  act  alone  in  order  to  constitute  it 

the  proximate  cause,  but  it  will  be  such  if  it  concurs  with  another  cause 
in  producing  the  result.  The  rule  applied  in  a  case  of  injury  resulting 
from  the  failure  of  a  street  car  to  stop  at  a  railway  crossing,  and  the 
failure  of  an  engine  to  sound  the  bell  as  cars  were  approaching  the 
crossing.    Oalveston,  H.  d  S,  A.  Ry,  Co,  v.  VoUrath,  46. 

«.  A  door  to  one  of  defendant's  coal  bins  was  out  of  repair.  A  fellow 
servant  of  plaintiff's  tied  it  up  with  a  rope,  bringing  the  rope  diagon- 
ally across  a  gangway.  Plaintiff  tripped  over  the  rope  at  night  and  was 
injured.  Held,  that  the  negligence  of  defendant  in  failing  to  keep  the 
bin  door  in  repair  was  not  the  proximate  cause  of  the  accident.  Chicago, 
R.  I,  d  T.  Ry,  Co,  V,  Jackson,  273. 

4.  If  the  act  of  a  fellow  servant  was  the  sole  proximate  cause  of  the  injury, 
the  defendant  would  not  be  liable  whether  said  act  was  one  of  negli- 
gence or  not.    Id, 

6.  The  failure  Of  the  injured  person  to  put  a  light  to  mark  the  head  of  a 
train  on  leaving  it  to  go  with  the  engine  and  a  car  to  a  water  tank  need 
not  be  taken  as  negligence  causing  his  injury  by  collision  with  the  train 
in  returning,  where  his  evidence  showed  that  he  gave  the  signal  to  stop 
at  a  proper  distance  from  the  train  and  it  was  not  heeded.  Houston  d 
T.  C.  Ry.  Co,  V.  Fanning,  422. 

Public  Office. 

Trial  of  right  to.    See  Injunction,  S,  jf. 

Public  Policy. 

Obligation  not  contravening.    See  Bond,  S, 

Agreement  upon  an  illegal  consideration.    See  Contract,  5,  6, 

Purchase  Money. 

Return  of.    See  Vendor's  Lien,  1,  2. 

Quantum  Meruit. 

Under  unlawful  agreement.    See  Contract,  7. 
Upon  unauthorized  contract.    See  Counties,  5. 

duestion  of  Fact. 

As  to  beginning  of  survey.    See  Boundaries,  11, 
Error  to  give  peremptory  charge.    See  Instructions  to  Juries,  2-4,  7. 
Where  charge  may  assume  fact.    See  Instructions  to  Juries,  6, 
SuflSciency  of  rules  of  railway.    See  Master  and  Servant;  6^8, 


702  Index. 

Qneition  of  Fact — Continued. 

Whether  defect  was  patent  and  obvious.    See  Master  and  Servant,  15, 
Fraud  committed  in  county.    S6e  Venite,  1, 

1.  The  court  is  not  authorized  to  withdraw  a  case  from  the  jury  by  instruct- 

ing a  verdict,  unless  the  evidence  is  such  that  there  is  no  room  for  ordi- 
nary minds  to  differ  as  to  the  conclusion  to  be  drawn  from  it.  Eutchens 
V.  St,  Louia  S.  W,  Ry.  Co,,  245. 

2.  Plaintiff's  right  to  recover  being  dependent  on  his  claim  that  defendant 

was  a  joint  purchaser  with  him  of  certain  property,  and  therefore  stand- 
ing in  a  fiduciary  relation,  which  he  had  abused  by  secret  agreements 
with  the  seller,  a  peremptory  instruction  to  find  for  the  plaintiff  was  un- 
warranted where  the  evidence  was  sufficient  to  raise  an  issue  as  to 
whether  he  purchased  for  himself  alone,  or  jointly  with  defendant,  which 
it  is  here  held  to  do.    Paddock  v.  Bray,  226. 

Bailways. 

Refusing  through  bill  of  lading.     See  Agency,  6, 
Denunciation  in  argument.    See  Argument  of  Counsel,  1-10. 
Delivery  to  connecting  line.    See  Carriers  of  Freight,  1. 
Proof  of  delivery  to  carrier.    See  Carriers  of  Freight,  2. 
Delay  by  connecting  line.    See  Carriers  of  Freight,  S, 
Presumption  as  to  where  injury  occurred.    See  Carriers  of  Freight,  4,  6, 
Receipt  of  cattle  by  railway.    See  Carriers  of  Freight,  5. 
Negligence  contributing  to  injury.    See  Carriers  of  Freight,  7, 
Burden  of  disproving  negligence.    See  Carriers  of  Freight,  8, 
Liability  of  initial  carrier.     See  Carriers  of  Freight,  9, 
Action  by  stranger  to  contract.    See  Carriers  of  Freight,  10. 
Question  of  fact  where  loss  occurred.    See  Carriers  of  Freight,  11. 
Authority  of  agent  to  contract.     See  Carriers  of  Freight,  12. 
Concurring  negligence  of  connecting  lines.    See  Carriers  of  Freight,  13. 
Injury  by  weak  condition  of  cattle.    See  Carriers  of  Freight,  H. 
Insufficient  stock  pens.    See  Carriers  of  Freight,  15,  IS, 
Rush  of  business  no  defense.    See  Carriers  of  Freight,  11. 
Escape  of  cattle  from  pens.    See  Carriers  of  Freight,  18. 
Agreement  to  furnish  cars.    See  Carriers  of  Freight,  19-22,  28, 
Sufficient  evidence  of  negligence.    See  Carriers  of  Freight,  23. 
Delay  on  another  road.     See  Carriers  of  Freight,  2^, 
Written  and  oral  contract.    See  Carriers  of  Freight,  27. 
Means  of  alighting  from  car.    See  Carriers  of  Passengers,  1,  2, 
Negligence  concurring  with  act  of  fellow  passenger.     See  Carriers  of  Pas- 
sengers, 4. 
Liable  for  high  degree  of  care.    See  Carriers  of  Passengers,  5, 
Negligent  escape  of  sparks.     See  Carriers  of  Passengers,  6. 
Information  as  to  time  of  trains.    See  Carriers  of  Passengers,  7. 
Sudden  jerk  of  cars.    See  Carriers  of  Passengers,  8,  9. 
Directing  to  wrong  train.    See  Carriers  of  Passengers,  10. 
Defects  in  depot  platform.    See  Carriers  of  Passengers,  11-15. 
Failure  to  warm  coach.    See  Carriers  of  Passengers,  17-19, 
Insult  by  employe.    See  Carriers  of  Passengers,  20, 
Profit  of  contracts  missed  by  delay.    See  Carriers  of  Passengers,  21. 
Malicious  act  of  agent.    See  Carriers  of  Passengers,  22, 
Delivery  of  baggage  to.    See  Carriers  of  Passengers,  23, 
Employe  as  witness.    See  Continuance,  1. 
Charge  not  authorizing  double  damages.    See  Damages,  2. 
Injury  to  cattle  transported.    See  Damages,  7,  18,  39,  40-45. 
Recovery  for  injury  to  person.    See  Damages,  8-19. 
Inspection  of  engines.    See  Evidence,  9, 
Expression  of  injury  to  feelings.    See  Evidence,  11,  12, 
Declarations  of  conductor.    See  Evidence,  13,  16, 
Declarations  of  engineer.    See  Evidence,  17. 
Signals  for  crossing.    See  Evidence,  22. 
Rules  as  to  movement  of  trains.    See  Evidence,  25-27, 
Reputation  of  employe.    See  Evidence,  29,  30, 
Cause  of  physical  condition.    See  Evidence,  31» 
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Inability  to  work.    See  Evidmieef  SB, 

Declarations  as  to  impaired  hearing.    See  Evidence,  S3, 

Exhibiting  injured  limb.    See  Evidence,  SJ^, 

Opinions  of  witnesses.    See  Evidence,  31-39,  43-45, 

Injury  to  person;  willingness  to  submit  to  examination.    See  Eaaminaiian 

&y  Physician,  i. 
Fright  without  injury  to  person.    See  Fright,  1,  2. 
Evidence  supplied  from  other  sources.    See  Harmless  Error,  4. 
Evidence  admitted  after  exceptions  sustained.    See  Harmless  Error,  6. 
Contributory  and  concurring  negligence.    See  Instructions  to  Juries,  12. 
Frightening  team  by  handcar.    See  Instructions  to  Juries,  IS,  14. 
Assuming  fact  of  negligence.    See  Instructions  to  Juries,  15. 
Want  of  "proper"  care.    See  Instructions  to  Juries,  18,  19. 
Care  of  "ordinary"  person.    See  Instructions  to  Juries,  20. 
Elements  of  damages  not  pleaded.    See  Instructions  to  Juries,  22. 
Plaintiff  indemnified  by  accident  insurance.    See  Insurance,  Accident,  2. 
Nonresident  served  in  another  State.    See  Jurisdiction,  1. 
Amount  reduced  Iielow  jurisdiction.    See  Jurisdiction,  2. 
Fraud  on  jurisdiction.    See  Jurisdiction,  3. 

Concurring  negligence  of  fellow  servant.    See  Master  and  Servant,  1. 
Other  company  using  same  track.    See  Master  and  Servant,  2. 
Selecting  incompetent  employe.    See  Master  and  Servant,  4i  S,  7,  9,  IS,  14- 
SufiBciency  of  rules.    See  Master  and  Servant,  6,  8. 
Custom  as  equivalent  to  rule.    See  Master  and  Servant,  10. 
Section  foreman  injured  by  bad  track.    See  Master  and  Servant,  11,  12. 
Fireman  hurt  by  defective  water  spout.    See  Master  and  Servant,  15. 
Risks  assumed  by  servant.    See  Master  and  Servant,  11,  12,  15,  16-19,  21. 
Rules  of  employer.    See  Master  and  Servant,  20. 
Injuries  by  fellow  servants.     See  Master  and  Servant,  1-5,  8,  9,  13,  14, 

24-28. 
Death  without  eyewitness.    See  Negligence,  1. 
Licensee  walking  on  track.    See  Negligence,  2,  3. 
Structures  attractive  to  children.    See  Negligence,  4,  5. 
Child  crossing  track.    See  Negligence,  6-10. 
Team  frightened  by  train.    See  Negligence,  12,  13. 
Servant  struck  by  timbers  projecting  from  car.    See  N-gligence,  14,  15. 
Car  door  unfastened.    See  Negligence,  15,  16. 
Defective  engine.    See  Negligence,  17,  18. 
Accident  as  proof  of  negligence.    See  Negligence,  18. 
Brakeman  thrown  from  car.    See  Negligence,  19. 
Definition  of  ordinary  care.    See  Negligence,  20,  23. 
Collision  from  failure  to  fiag.     See  Negligence,  21, 
Discovered  peril.    See  Negligence,  24,  25. 
Act  of  foreman.    See  Negligence,  26. 
Insufiicient  brakes.    See  Negligence,  27. 
Steep  grade  of  track.    See  Negligence,  28. 
Newly-discovered  evidence.    See  New  Trial,  1,  2, 
Belt  line  transfer  company.    See  Parties,  1. 
Lookout  for  train  at  crossing.    See  Pleading,  5. 
Rules  not  specially  pleaded.    See  Pleading,  6. 
Description  of  personal  injuries.    See  Pleading,  7,  9. 
Banana  peeling  on  floor  of  car.    See  Pleading,  8. 
Itemizing  damages  in  cattle  shipment.    See  Pleading,  10. 
Causal  connection  with  injury.    See  Proximate  Cause,  1-5. 
Concurring  negligence  at  crossing.    See  Proximate  Cause,  2. 
Intervention  of  independent  act.    See  Proximate  Cause,  3,  4- 
Release  procured  by  fraud.    See  Release  of  Damages,  1,  2. 
Excess  cured  by  remittitur.    See  Remittitur,  1, 
Crossing  of  street-car  line.    See  Street  Railroad,  1. 
Suits  against  connecting  carrier.    See  Venue,  2. 
Stopping  street  cars  at  crossings.    See  Street  Railroad,  1. 
1.  In  the  absence  of  ordinary  care,  a  railroad  company  is  liable  to  those 

using  a  defective  crossing  over  its  tracks,  who,  by  reasonable  implica- 
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tion,  are  invited  to  use  the  same  and  are  injured  thereby.  Cowans  v. 
Ft.  Worth  d  D,  C.  Ry.  Co.,  639. 

2.  One  who  is  expressly  or  impliedly  invited  by  the  railroad  company  to  use  a 

crossing  over  its  tracks  is  not  required  to  exercise  ordinary  care  in 
selecting  the  same,  since  he  had  the  right  to  assume  that  the  railroad 
company  had  discharged  its  duty  to  supply  him  with  a  reasonably  safe 
crossing,  unless  he  is  himself  chargeable  ^ith  knowledge  of  its  bad  con- 
dition.   Id. 

3.  A  failure  to  ring  the  bell  as  cars  are  approaching  a  public  crossing,  as  re- 

quired by  the  statute,  is  negligence  per  se.  (Rev.  Stats.,  art.  4507.) 
Galveston,  H,d  8.  A,  Ry.  Co.  v,  Vollrath,  46. 

4.  Where  acts  of  negligence  of  two  different  parties  concur  in  producing  an 

injury,  each  will  be  liable  therefor  if  such  acts  are  a  proximate  cause 
of  the  injury.  Id. 
6.  Where  plaintiff  was  injured  in  jumping  from  a  street  car  to  escape  an  ap- 
parently impending  collision  witn  approaching  railroad  cars,  the  rail- 
road company  was  not  relieved  of  its  liability  resulting  from  its  not 
having  the  bell  rung  by  reason  of  the  fact  that  its  train  actually  stopped 
before  any  collision  took  place,  the  injury  to  plaintiff  having  already 
then  occurred.    Id. 

BatilLcatlon. 

Of  malicious  act  of  agent.    Se?  Carriers  of  Passengers,  £iS. 
Of  contract  beyond  authority.    See  Counties,  ^. 

Beoeivers. 

1.  Where  a  petition  asking  the  appointment  of  a  receiver  was  presented  to 
the  district  judge  at  11  o'clock  a.  m.,  and  he  endorsed  thereon  (the  exact 
time  not  appearing)  an  order  directing  the  clerk  of  court  to  issue  notice 
to  the  defendant  to  appear  before  him  at  a  designated  time,  the  jurisdic- 
tion had  attached  as  against  an  attachment  from  another  court  which 
was  levied  on  defendant's  property  at  11:30  a.  m.,  and  which  created  no 
lien  because  the  property  was  then  in  custodia  legis.  Worden  v.  Pruter, 
118. 

Beoital. 

That  check  was  given  in  payment.    See  Check,  1. 

Keoonvention. 

Showing  date  of  accrual  of  right.    See  Limitation,  10, 

Beoord. 

Affidavit  against.    See  Practice  on  Appeal,  12. 

Behearing. 

Control  of  judgment  during  term.    See  Practice  on  Appeal,  11, 

Belease. 

From  lien,  transferring  title.    See  V endorse  Lien,  It. 

BeleaBe  of  Damages. 

1.  Where  defendant  pleaded  a  written  release  of  damages  purporting  to  be 

signed  by  the  plaintiff,  by  making  his  mark,  and  plaintiff  testified  that 
he  never  signed  it  and  never  saw  it  until  the  trial,  the  sole  issue  was 
whether  or  not  plaintiff  executed  the  release,  and  it  was  error  to  submit 
the  issue  whether  or  not  the  release  was  procured  by  false  and  fraudu- 
lent representations.    Bt.  Louis  8.  W.  Ry.  Co.  v.  Demsey,  398. 

2.  Under  the  evidence  the  court  should  have  given  a  requested  charge  that 

the  release  was  a  bar  to  the  action,  requiring  a  verdict  for  defendant, 
unless  it  was  not  executed  by  plaintiff,  and  that  he  executed  it  if  his 
name  was  signed  thereto  by  another  and  he  made  his  mark  by  touching 
the  pen  with  which  the  mark  was  made.    Id. 
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Remand. 

Of  cauM  upon  reversal.    See  Practice  on  Appeal,  13. 

Bemittitiir. 

1.  In  an  action  for  personal  injuries  where  there  is  no  evidence  that  expenses 

incurred  by  plaintiff  for  medical  and  surgical  treatment  were  reasonable 
in  amount,  a  charge  allowing  recovery  therefor  is  error,  which  may  be 
cured,  however,  by  a  remittitur  of  the  amount  claimed  in  the  petition 
for  such  expenses.    Houston,  E.  d  W,  T,  Ry.  Co,  v.  McOarty,  364. 

Bemoval  from  Oflloe. 

For  misconduct  in  office.    See  Offioerff  i-4* 

Rents. 

Liability  of  administrator  for.    See  Administration,  1, 
Liability  for  on  sequestration  bond.    See  Sequestration,  1, 

Replevy. 

'  Bond  for  in  sequestration.    See  Sequestration,  i. 

Representation. 

As  to  location  of  lines.    See  Boundaries,  6, 

Rei  Adjndioata. 

L  A  judgment  to  have  the  effect  of  res  ad  judicata  must  be  upon  the  merits, 
and  must  be  final.    Howtk  v.  Oreer,  553. 

2.  The  rule  of  law  that  matters  which  ought  to  or  might  have  been  included 

in  a  former  suit  between  the  parties  can  not  be  made  the  basis  of  a  sub- 
sequent suit,  has  no  application  where  the  matter  claimed  to  be  merged 
in  the  former  judgment  is  a  set-off  or  counter-claim.  Seiher  v.  Johnson 
Merch.  Co.,  601. 

3.  The  fact  that  the  Supreme  Court  granted  a  writ  of  error  upon  a  ground 

questioning  the  correctness  of  a  decision,  where  not  followed  by  a  final 
ruling  upon  that  point  on  hearing,  is  not  to  be  taken  as  an  overruling 
of  the  judgment  of  the  Court  of  Civil  Appeals  and  binding  upon  it.  Rig- 
gins  V.  City  of  Waco,  569. 

Retolssion. 

1.  Where  plaintiff  assigned  to  defendants  an  interest  in  a  patent  for  com- 
pressing cotton  in  consideration  of  a  promise  by  defendants  to  build  a 
machine  therefor  according  to  the  patent,  and  to  make  all  necessary 
tests  of  the  same  at  their  expense,  and  to  manufacture  and  sell  the  ma- 
chine, if  it  should  prove  successful  and  satisfactory,  and  to  pay  plaintiffs 
$12,000  out  of  the  first  profits  derived  from  sales  thereof,  and  defendants 
built  the  machine  and  made  the  required  tests,  which  proved  neither 
successful  nor  satisfactory,  defendants  were  under  no  obligation  to  pay 
plaintiff  the  $12,000,  or  any  other  sum,  nor  was  plaintiff  entitled  to  a 
rescission  of  the  contract  of  assignment,  although  defendants  did  not 
contemplate  making  any  further  effort  to  get  the  press  into  general  use. 
Comer  v,  Byers,  239. 

Res  Oeitae. 

Expression  of  bodily  and  mental  feeling.    See  Evidence,  11,  12, 
Residence. 

Allegation  of  plaintiffs.    See  Divorce,  i. 
Reversal. 

When  cause  will  be  remanded.    See  Practice  on  Appeal,  IS, 

Of  judgment  sold  or  assigned.    See  Transfer  of  Judgment,  1, 

RcTOoation. 

Of  power  to  sell  school  land.    See  Agency,  9, 
Of  former  will.    See  Wills,  4. 
Vol.  XL.  Civil— 46. 
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Rules. 

Ag  to  duty  of  train  dispatcher.    See  Evidence,  2S. 
For  protection  of  employe.    See  Master  and  Servant,  ff-8,  10, 
As  to  absence  of  signals.    See  Mooter  and  Servant,  20. 
Of  employer  disregarded.    See  Pleading,  6. 

Sale. 

By  survivor  to  pay  community  debts.    See  Busband  and  Wif^f  S,  4* 
Lien  on  proceeds  of  property.    See  Mortgage,  1. 

Batlsf action. 

Of  judgment  set  aside.    See  Oarniahmeni,  2,  3. 
Sohool  Land. 

Commissions  for  sale  by  county.    See  Agency,  8. 

Sale  after  forfeiture.    See  Surety,  1. 

1.  Where,  before  the  doors  of  the  county  clerk's  office  were  opened  to  recelTe 

applications  for  the  purchase  of  school  land  just  placed  on  the  market, 
defendant  had  secured  a  position  near  the  door,  from  which  he  was 
thrown  with  force  by  plaintiff,  who  was  behind  him  in  the  waiting  line, 
and  then  defendant  procured  a  deputy  clerk  to  take  his  application  into 
the  office  through  the  back  door  and  have  it  filed  prior  to  that  of  plain- 
tiff, the  latter's  action  in  using  force  and  collusion  to  deprive  defendant 
of  his  advantageous  position  neutralized  the  irregularity  in  the  filing  of 
defendant's  application.    Cohb  v.  Oooch,  82. 

2.  Plaintiff,  suing  by  virtue  of  a  rejected  application,  was  not  entitled  to  re- 

ceive the  aid  of  the  court  in  setting  aside  the  award  to  plaintiff  by  the 
Land  Commissioner  where  he  did  not  come  into  court  with  clean 
hands.    Id, 

8.  The  Commissioner  of  the  General  Land  Office  had  no  authority,  under  the 
law  of  1897,  to  sell  school  lands  situated  in  the  absolute  lease  district, 
which  were  under  lease  at  the  time  the  application  to  purchase  was  made. 
(Gen.  Laws  1897,  p.  184.)     Trevy  v,  Lowrie,  321. 

4.  Where  a  lessee  of  school  land  in  the  absolute  lease  district  transferred, 
under  the  law  of  1897,  all  his  rights  under  the  lease  to  one  who  was  in- 
eligible to  purchase  the  land,  this  did  not  authorize  a  sale  of  the  land  to 
another  during  the  existence  of  the  lease.    Id. 

Search. 

Without  warrant.    See  Arrest,  1,  2. 

Sequestration. 

1.  The  liability  for  rents  incurred  by  reason  of  the  execution  of  a  replevy 
bond  in  sequestration  proceedings  does  not  terminate  with  the  rendition 
of  the  judgment  in  the  trial  court,  but  continues  during  the  period  of 
appeal,  and  until  said  appeal  is  finally  disposed  of  by  the  court  of  last 
resort,  and  for  such  time  thereafter  as  necessarily  elapses  before  the 
owner  obtains  possession  of  his  property.  Fidelity  d  D.  Co,  v  Tewas 
Ld.  d  Mtg.  Co.,  489. 

Service  of  Process. 

Beyond  limits  of  State.    See  Jurisdiction,  1. 

1.  An  assignment  alleging  that  the  court  erred  in  proceeding  with  the  trial 

after  having  quashed  the  service  of  citation  on  defendants  is  not  sus- 
tained where  the  return  was  duly  amended  before  the  conclusion  of  the 
trial,  and  defendants  answered  on  the  merits,  and,  for  aught  that  the 
record  discloses,  prior  to  the  presentment  of  the  motion.  Brewster  v. 
State,  1. 

2.  Where  the  assignment  alleged  only  that  the  court  was  without  jurisdiction 

to  proceed  after  the  service  of  citation  was  quashed,  and  it  appears  that 
only  the  sheriff's  return  of  the  service  was  quashed,  the  assignment  was 
not  well  taken,  since  the  jurisdiction  did  not  depend  on  the  sufficiency 
of  the  return  where  there  was,  in  fact,  due  service,  and  the  return  was 
amended  before  defendant's  motion  for  new  trial  was  acted  on.  (On  re- 
hearing. )     Id. 
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Bignali. 

Custom  of  giving  at  railway  croasingB.    See  Evidence,  22, 
On  approaching  crossing.    See  yegligence,  10, 

Signature. 

Of  judge  upon  tuillots.    See  Elections,  1-3, 

tpeoial  lunes. 

1.  The  case  was  submitted  to  the  jury  upon  special  issues  upon  the  recjuest 
of  plaintiff's  counsel.  Defendant  made  no  objection  except  to  '*the  failure 
of  the  court  to  submit  all  issues."  Article  1331,  Sayles'  Revised  Civil 
Statutes,  provides  that  the  failure  to  Hubniit  any  iHSue  upon  the  trial 
of  a  case  shall  not  be  ground  for  reversal  of  the  judgment  unless  its  sub- 
mission was  requested  in  writing  by  the  party  complaining.  Defendant 
requested  the  submission  of  but  one  issue  which  was  given  by  the  court. 
McCaakey  v.  Morris,  390. 

SUte. 

As  party  to  proceeding  for  admission  to  citizenship.    See  Aliens,  1, 

Statement  of  Facts. 

Approval  a  judicial  act.    See  Bill  of  Exceptions,  5. 

Necessary  to  consideration  of  objection  to  evidence.     See  Bill  of  Excep- 
tions, 6. 
Errors  not  reviewable  in  absence  of.    See  Practice  on  Appeal,  5, 
Acquiescence  in  striking  out.    See  Practice  on  Appeal^  6. 
Affidavits  in  relation  to.    See  Practice  on  Appeal,  7. 
In  aid  of  bill  of  exceptions.    See  Practice  on  Appeal,  8. 

1.  The  filing  of  a  statement  of  facts,  whether  done  by  the  party  appealing 

in  person  or  by  the  judge,  is  done  for  the  former,  and  the  failure  is  ap- 
pellant's where  the  filing,  though  made  by  the  judge,  is  not  made  in 
time.    Guyer  v.  Bnoto,  407. 

2.  Where  plaintiff  in  error  did  not,  until  a  month  after  the  overruling  of  his 

motion  for  new  trial  and  until  the  day  before  the  expiration  of  the 
twenty  days  after  the  end  of  the  term,  allowed  for  filing,  leave  his  pro- 
posed statement  with  the  judge,  there  was  a  failure  to  use  legal  diligence 
to  secure  the  filing  of  the  statement  of  facts  in  time,  it  appearing  that 
nothing  whatever  was  done  by  him  toward  making  up  the  statement  until 
a  very  few  days  before  the  expiration  of  the  time.    Id. 

3.  There  being  nothing  to  show  that  the  judge  could  have  prepared  the  state- 

ment earlier  than  he  did,  the  presumption  must  be  indulged  that  he  did 
his  duty  and  prepared  and  filed  the  statement  as  soon  as  he  could  do 
so.    Id! 

4.  Errors  assigned  on  rulings  upon  the  admission  of  evidence  can  not  be  con- 

sidered in  the  absence  of  a  statement  of  facts.    Lee  v,  Hiokson,  632. 

Statutes  Cited. 

[Revised  Statutes,  1895.] 
Articles  1,  2.    Adoption.    Logan  v.  Lennix,  64. 
Article  7.     Affidavits.    Latimer  v.  8t,  Louis  8,  W.  Ry.  Co,,  136. 
Articles  217,  218.    Garnishment.    Masterson  v.  Keller,  334,  335. 
Article  996.     Jurisdiction  of  Court  of  Civil  Appeals.     Lacey  v.  O^Reilly, 

285. 
Articles  996-1000.    Jurisdiction  of  Court  of  Civil  Appeals.     Dunn  r.  8t. 

Louis  8,  W.  Ry.  Co.,  243. 
Article  1016.    Affirmance  on  certificate.     Welsh  v.  Weiss,  258. 
Article  1069.     Disqualification  of  judge.     8eiher  v.  Johnson  M.  Co.,  602. 
Article  1097.     Filing  record  on  appeal.    Welsh  v.  Weiss,  259. 
Article  1129.     Disqualification  of  judge.    Kalklosh  v.  Bunting,  234. 
Articles  1230-1233.    Service  of  process  beyond  State.    Louisville  d  .V.  Ry. 

Co.  V.  Missouri,  K.  d  T.  Ry.  Co.,  296. 
Article  1239.    Amendment  of  return.    Brevster  v.  8tate,  5. 
Article  1265.    Pleading  defect  of  parties.    8t.  Louis  8.  W.  Ry.  Co.  v.  Parks, 

488. 
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Article  1331.     Special  issues.    NcCaikey  v.  Morris,  392. 

Article  1401.    Appeal  in  forma  pauperis.    KaUcloah  v.  Bunting,  234. 

Article  1869.     Estates  of  decedents.    Latham  v.  Daicson,  221. 

Article  1896.     Bond  to  prevent  administration.     Hummel  v.   Cfreco,  515. 

Article  2072.     Verifying  claims  against  estate.     Oranberry  v.   Qranberry, 

422. 
Articles  2091,  2186,  2230.    Estates  of  decedents.    Jones  v.  Day,  162. 
Article  2548.     Chattel  mortgages.    Wright  v,  Texas  M,  Plow  Co.,  439. 
Article  2978.     Venue  in  divorce  suits.    Ou>ens  v,  Owens,  642. 
Article  3108.     Landlord's  lien.     Groesbeck  v.  Evans,  218. 
Article  3213.     Challenges  to  jurors.     International  A   O,  N.  Ry,   Co.  v. 

Bingham,  472. 
Article  3327.     Chattel  mortgages.    Wright  v.  Texas  M.  Plow  Co.,  439. 
Articles  3339a,  3339b,  3339c.     Laborers'  liens.    Sparks  v.  Crescent  Lumh. 

Co.,  224,  225. 
Articles  3813,  3815.     Sureties.    Tarlton  v.  Orr,  415. 
Article  4507.     Signals  for  crossings.     Oalveston,  H.  d  8.  A.  Ry.   Co.  v. 

Vollrath,  51. 
Articles  4660f,  4560g.     Fellow  servants.    International  d  Q.  N.  Ry.  Co.  v. 

Still,  25. 
Article  4577.    Railroad  commission.    Howth  v.  Chreer,  557. 
Article  4647.    Assignment  of  judgment.    St.  Louis  S.  W.  Ry.  Co.  v.  Parks, 

488. 
Article  4875.    Replevy  bond.    Fidelity  d  D.  Co.  v.  Texas  Ld.  Mtg.  Co.,  496. 
Article  5250.     Pleading  in  trespass  to  try  title.    Arthur  v.  Ridge,  143. 
Articles  5335,  5336,  5337.     Wills.     Dougherty  v.  Holscheider,  34,  38. 

[Code  of  Criminal  Procedure.] 
Article  931.    Ordinances  and  State  laws.    Howth  v.  Oreer,  658. 

[Acts  of  Legislature.] 
Act  of  April,  1897  (Laws  25th  Leg.,  p.  132).    Collection  of  taxes.    Baldunn 

V.  Travis  County^  156. 
Act  Jime  18,  1897  (Laws  25th  Leg.,  p.  14).    Fellow  servants.    International 

d  G.  y.  Ry.  Co.  V.  Still,  22. 
Act  March,  1899   (Laws  26th  Leg.,  p.  42).     Corporation  court.     Howth  v. 

Greer,  556,  558. 
Act  April  1,  1903  (Laws  28th  Leg.,  p.  147).    Elections.    Clark  v.  Harrison, 

613. 

[City  Charters.] 

City  of  Ft.  Worth  (Special  Laws  2l8t  Leg.,  p.  70).     Howth  v.  Greer,  658. 

City  of  Houston  (Amendment,  Special  Laws  26th  Leg.,  p.  191).  Collec- 
tion of  taxes.    City  of  Houston  v.  Stewart,  504. 

City  of  Houston  (Special  Laws  28th  Leg.,  p.  107).  Assessment  rolls  as 
evidence.     City  of  Houston  v.  Stewart,  506. 

City  of  San  Antonio  (Sections  17,  34a).  Tenure  of  office.  Callaghan  v. 
Tohin,  447,  448,  449. 


I  Statute  of  Frauds. 


1.  A  contract  of  partnership  to  be  begun  within  a  year  is  not  within  the 
statute  of  frauds.    Shropshire  v.  Evans,  339. 

Stock. 

Subscription  to.    See  Corporations,  1, 

Stockholders. 

Irregular  meeting  of.    See  Corporations,  2. 
Contract  with  corporation.    See  Pleading,  1, 

Street  Eailway. 

Banana  peeling  on  floor.    See  Pleading,  8. 
1.  Where'  a  city  ordinance  provided  that  street  cars  should  come  to  a  full 
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stop  before  crossing  any  railroad  track,  this  included  switch  and  spur 
tracks  as  well  aa  the  main  track.  Oalveston,  H,  S  8,  A.  Ry.  Co.  v.  Voll- 
rath,  47. 

|.  Subrogation. 

L  Of  purchaser  of  judgment  to  vendor's  lien.    See  Vendor's  Lien,  S. 

Subscription. 

To  corporate  stock.    See  Corporations,  1. 

Substitution. 

Of  trustee  in  deed.    See  Agency,  10. 

I  Superior  Title. 

In  case  of  express  vendor's  lien.    See  Vendor^s  Lien,  1,  2. 

Supersedeas. 

Suspends  limitation.    See  Limitation,  2. 

Surety. 

Action  on  note  paid  by.     See  Amount  in  Controversy,  1. 
Liability  only  for  actual  damages.     See  Attachment,  4. 
Renewal  of  note  by.     See  Usury,  2, 

1.  Evidence  considered  and  held  to  sustain  finding  that  a  surety,  who  had 
paid  off  and  taken  an  assignment  of  a  judgment  against  himself  and 
his  principal,  had  received  satisfaction  for  such  payment  from  the 
principal  in  a  conveyance  of  school  land  purchased  by  the  latter  from 
the  State,  though  such  deed  was  made  before  the  judgment  was  recov- 
ered and  after  the  grantor's  purchase  had  been  forfeited  by  the  State 
for  nonpayment  of  installments  of  purchase  money.    Tarlton  t?.  Orr,  410. 

2.  A  surety  contracting  and  sued  as  principal,  who  does  not  plead  his  sure- 
tyship, has  no  remedy  on  the  judgment  after  satisfying  it,  and  can 
not  maintain  suit  thereafter  to  revive  the  judgment  and  establish  his 
suretyship  therein.  His  remedy  is  by  an  action  against  the  principal 
in  the  nature  of  assumpsit.     Id. 

Surplus. 

Constituting  part  of  assets.     See  Bank,  1. 

Surprise. 

At  testimony  of  bad  reputation.     See  New  Trial,  2. 

Taxation. 

Suit  for  collection  of.     See  Cities,  9. 

Payment  in  city  scrip.    See  Cities,  10-12. 

Citing  nonresidents  and  unknown  owners.     See  Counties,  IS. 

Preparation  of  assessment  rolls.     See  Evidence,  46-4S. 

Suit  for  recovery  barred.     See  Limitation,  7,  8. 

Foreclosure  of  lien.    See  Verdict,  1. 

1.  In  an  action  by  a  city  for  taxes  the  city  could,  as  provided  in  its  charter, 
show  a  prima  facie  valid  levy  and  assessment  by  the  introduction  of 
the  assessment  rolls,  and  an  entry  of  payment  made  on  the  rolls  by 
virtue  of  a  settlement  which  was  void  did  not  affect  their  admissibility 
nor  their  probative  force.     City  of  Houston  v.  Stewart,  499. 

2.  A  taxpayer  owning  several  lots  not  used  together  for  one  purpose  and  as 
one  piece  of  property  is  entitled  to  have  them  assessed  separately,  but 
where  he  renders  them  himself  in  bulk  he  is  estopped  thereafter  from 
claiming  that  such  an  assessment  is  illegal.     Id. 

Telegraph. 

Liability  for  mental  suffering.     See  Damages,  1. 
Allegation  of  negligence.    See  Pleading,  4. 
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Telegraph — Continued.  ^ 

1.  The  sending  of  a  message  to  an  individual  in  care  of  a  corporation  con-  I 

stitutes  such  corporation  the  agent  for  the  sendee  to  receive  such  me»-  | 

sage.      The   delivery    to    the   corporation   would   relieve   the   telegraph  i 

company  of  responsibility.     It  is  not  necessary  that  the  name  of  some 

officer  of  the  corporation  should  be  given;  nor  is  it  necessary  that  the  J 

addressee  be  connected  in  any  way  with  said  corporation.     Western  U. 

Tel.  Co.  V.  Shaw,  277.  ^ 

2.  Upon   receipt   of   a   death    message   the   telegraph   company   is   put   upon 

notice  that  the  addressee  would  most  likely  attend  the  funeral  and 
would  employ  all  reasonable  or  necessary  means  of  doing  so.  Facts 
considered  and  held  to  have  been  reasonably  in  the  contemplation  of 
the  parties.     Western  Union  Tel.  Co.  v.  Ford,  474. 

Tenants  in  Common. 

Presumption  of  equal  interest.     See  Deed,  5.  \ 

I.  The  mere  fact  that  tenants  in  common  permit  one  of  their  cotenants  to 

enjoy  exclusive  possession  of  the  premises  for  a  number  of  years  does  ^ 

not  deprive  them  of  their  right  to  be  let  into  joint  possession  whenever 
they  see  proper  to  assert  that  right.     McCaehey  v.  Morris,  391. 

Tender. 

Of  consideration  of  deed.     See  Cancellation,  1. 

Tenure  of  Offlce. 

Of  city  officers.     See  Cities,  5-8. 

Until  successor  qualifies.     See  Jurisdiction  of  District  Courts,  2. 

Title. 

To  support  claim  of  homestead  exemption.     See  Homestead,  i.  i 

In  State  of  Texas.     See  Trespass  to  Try  Title,  2. 
Not  specially  pleaded.     See  Trespass  to  Try  Title,  3. 
Common  source  of.     See  Trespass  to  Try  Title,  4,  5. 

Title  of  Act. 

Sufficiently  embracing  subject.     See  Constitutional  Law,  1.  I 

Transfer  of  Judgment. 

1.  When  a  judgment,  which  has  been  sold  or  assigned,  is  reversed  by  an 

Appellate  Ck)urt,  the  parties  to  the  suit  are  relegated  to  their  respec-  ' 

tive  rights  and  liabilities  as  they  existed  prior  to  the  judgment.  St. 
Louis  8.  W.  Ry.  Co.  v.  Parks,  481. 

Trespass  to  Try  Title. 

Claimants  under  common  source.     See  Common  Source,  1. 

1.  Since  the  plaintiff  in  trespass  to  try  title  has  the  burden  on  him  and 

mu8t  recover  on  the  strength  of  his  own  title,  a  defect  in  the  title  of 
the  defendant  can  not  aid  him.     Trevy  v.  Lotrrie,  321. 

2.  A  defendant  in  trespass  to  try  title,  who  had  entered  upon  inclosed  prem- 

ises of  plaintiff  claimed  under  title  to  surveys  calling  for  each  other 
and  apparently  connected,  can  not  raise  the  question  of  a  vacancy  be- 
tween such  surveys,  constituting  State  school  land,  by  restricting  such  y 
surveys  to  calls  for  other  objects  found  upon  the  ground,  in  the  ab- 
sence of  a  showing  that  he  had  taken  the  necessary  steps  to  purchase 
the  title  from  the  State.  Rickey  v.  Collyns,  565. 
>  3.  In  trespass  to  try  title  where  the  plaintiff  has  not  pleaded  his  title  spe- 
cially, he  is  entitled  to  prove  any  character  of  title  except  title  by 
limitation.     Rev.  Stats.,  art.  5250.     Arthur  t?.  Ridge,  137. 

4.  Where  plaintiff  in  trespass  to  try  title  has   proved  that  both   he  and 

defendant  claim  from  the  same  grantor,  and  that  he  has  the  superior 
title  emanating  from  that  source,  he  has  made  out  a  prima  facie  case, 
but  the  defendant  is  not  thereby  estopped  from  showing  a  claim  through 
another  source.     Oilmer  v.  Beauchamp,  125. 

5.  Where  a  deed  conveyed  land  by  general  warranty  for  and  in  the  name 
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of  two  vendors  making  it,  binding  each  to  warrant  and  defend  the 
title  to  the  whole  tract,  it  could  be  used  to  prove  common  source  where 
only  one  of  the  vendors,  or  his  heirs,  sued  for  an  undivided  interest 
in  the  land,  it  being  clear  that  each  vendor  intended  to  convey,  and 
the  vendee  undertook  to  buy,  the  respective  interests  of  each.     Id. 

6.  Where  defendants  in  trespass  to  try  title  answered  by  joint  pleas  of 
limitation  and  their  proof  thereunder  showed  due  adverse  possession 
for  the  requisite  period,  a  judgment  thereupon  in  their  favor  was  not 
vitiated  by  reason  of  the  fact  that  their  pleas  of  improvements  in  good 
faith  indicated  that  they  claimed  distinct  parts  of  the  land  in  severalty. 
Eicon  V.  Childrea8,  193. 

7.  Where  defendants  pleaded  limitations  of  five  and  ten  years  and  proved 
without  objection  every  element  of  those  defenses,  plaintiffs  could  not 
attack  the  sufficiency  of  the  pleas  to  sustain  the  judgment  thereon  in 
defendant's  favor  by  objections,  raised  for  the  first  time  after  judg- 
ment based  upon  defects  such  as  might  have  been  tenable  on  special 
demurrer.     Id, 

Trespasser. 

Purchaser  under  void  execution.     See  Execution  8ale,  1,  2. 
Walking  upon  railway  track.     See  Negligence,  2,  3, 
Duty  owing  to.    See  Negligence,  7. 
Title  in  State  no  defense.    See  Treepasa  to  Try  Title,  2, 

TrlaL 

Remarks  of  court  in.     See  Argument  of  Counsel^  ^. 
Limiting  time  for  argument.     See  Argument  of  Counsel,  5. 
Without  a  jury.     See  Harmless  Error,  1. 

Trustee. 

Of  property  by  will.    See  Eweoutor,  1. 

Undivided  Profits. 

Part  of  assets  of  bank.    See  Bank,  U 

I  Usury. 

1.  The  mere  discharge  by  a  party  of  a  note  executed  by  himself  and  another 
'  by  giving  his  own  note  in  renewal  thereof  will  not  uphold  a  recovery 

from   the  bank   on   account  of  usurious   interest   in   the   former   note, 
since  the  payment  contemplated  by  the  federal   statute  authorizing  a 
recovery  of  twice  the  amount  of  usurious  interest  paid  the  bank  is  an 
I  actual  payment,  and  not  a  further  promise  to  pay.     Following  ruling 

^  in  this  case  in  Bank  v.  Lasater,  196  U.  S.,  115.    Lasater  v.  First  Nait 

Bank  of  Jackshoro,  237. 

2.  Where  the  renewal  note  was  executed  by  a  surety  and  the  principal  on 
the  former  note  thereby  released,  the  subsequent  payment  of  the  re- 
newal note  with  usurious  interest  by  the  surety  would  not  operate  to 
give  the  principal  a  right  of  recovery  against  the  bank  under  such 
statute.     Id. 

Variance. 

1.  Where  plaintiff  alleged  that  M.  and  S.,  the  agents  of  defendants,  who 
acted  for  them  in  making  the  contract  to  furnish  him  with  cars,  were 
duly  authorized  by  them  to  make  such  contract,  proof  that  he  negotiated 
with  S.  through  letters  and  telegrams,  and  consummated  a  verbal  con- 
tract with  M.,  did  not  constitute  a  fatal  variance.  Pecos  River  R. 
Co.  V.  Latham,  78. 

Vendor  and  Purchaser. 

Assumption  of  incumbrance.     See  Mortgage,  2. 

Vendor's  Lien. 

1.  Upon  default  in  payment  of  the  purchase  money  of  land  the  vendor,  if 
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Vendor's  Lien — Continued. 

he  has  reserved  in  the  note  or  deed  a  vendor's  lien  in  express  terms, 
has  the  election  of  suing  on  the  note  and  to  foreclose  his  lien  or  to 
sue  for  the  land  itself,  and  in  the  latter  case  he  is  not  compelled,  in 
order  to  recover  the  land,  to  refund  any  purchase  money  that  may 
have  been  paid  by  the  vendee.     Branch  v.  Walker,  248. 

2.  Where  the  vendor  executes  a  release  of  the  lien  reserved  in  his  deed  the 

superior  title  passes  to  the  vendee,  and  the  vendor  can  not  thereafter, 
upon  default  of  payment  by  the  vendee,  who  had  agreed  to  execute  a 
new  note,  recover  the  land,  but  is  entitled  only  to  recover  the  purchase 
money  and  foreclose  the  lien.     Id, 

3.  Where  a  vendor's  lien  note  was  merged  in  a  judgment  foreclosing  the  lien 

and  plaintiff  purchased  the  note  and  judgment  with  the  understanding 
by  all  parties  that  he  was  to  hold  the  lien  until  the  land  subject  thereto 
should  be  conveyed  to  him,  a  conventional  subrogation  took  place,  and 
the  lien  was  not  discharged  by  virtue  of  a  conveyance  which,  through 
mistake,  conveyed  less  land  than  was  contemplated  by  the  agreement. 
Brown  v.  Rash,  203. 

4.  The  note  having  been  merged  in  the  judgment,  the  ownership  of  the  note 

and  the  question  of  whether  it  had  been  barred  by  limitations,  were 
immaterial  issues  in  an  action  based  on  a  claim  of  subrogation  to  the 
judgment  lien.    Id, 

Venue. 

1.  The  evidence  herein  is  held  to  raise  an  issue  of  fact  as  to  whether  the 
allegation  of  fraud  committed  in  the  county  where  suit  was  brought, 
relied  on  to  defeat  defendant's  plea  of  privilege  to  be  sued  in  the  county 
of  its  residence,  was  untrue  and  merely  made  to  obtain  jurisdiction, 
which  should  have  been  submitted  to  the  jury,  and  not  determined  by 
the  court,  which  had  instructed  a  verdict  for  defendant  on  that  plea. 
Landa  v.  Stark  Grain  Co,,  635. 

%  Where  freight  was  shipped  over  several  connecting  lines  under  a  contract 
limiting  the  liability  of  each  carrier  to  its  own  line  and  constituting 
a  separate  contract  with  each  of  them,  the  shipper  had  not  the  right 
to  sue  one  of  them,  for  damages  occurring  on  its  line  and  occasioned 
by  it  alone,  in  a  county  where  it  had  no  agent  and  through  which  its 
line  did  not  extend,  and  its  plea  of  privilege  should  have  been  sus- 
tained,    Atchison,  T.  d  8,  F.  Ry.  Co,  v.  Waddell  Bros,,  110. 

Verdict. 

Review  upon  appeal.  See  Practice  on  Appeal,  2,  3,  5, 
1.  Where,  in  an  action  involving  the  title  to  land  as  between  plaintiff  and 
defendant,  an  adjustment  of  city  taxes  was  also  sought,  and  the  city, 
being  made  a  party,  sought  to  foreclose  an  admitted  lien  for  taxes 
on  the  land,  and  there  was  merely  a  general  verdict  against  plaintiff, 
but  the  judgment  also  foreclosed  the  tax  lien  in  favor  of  the  city,  the 
error  in  this  respect,  if  any,  afforded  plaintiff  no  ground  for  reversing 
the  judgment.     Morrill  v.  Bosley,  8. 

Verification. 

Of  defendant's  answer.     See  Pleading,  2. 

Vicious  Bog. 

1.  The  owner,  keeper  or  harborer  of  a  vicious  dog,  known  to  him  to  be  such, 

is  under  a  duty,  which  is  not  discharged  by  the  exercise  of  ordinaiy 
care,  to  restrain  the  dog,  and  if  it  is  permitted  to  run  at  large,  he  is 
liable  for  such  damages  as  may  be  inflicted  by  it.    Barklow  v,  Avery ^  355. 

2.  The  same  degree  of  liability  attaches  to  an  owner  of  premises  who  allows 

his  agent  or  servant  to  keep  a  vicious  dog  thereon,  knowing  its  vicious 
propensities.     Id, 

Waiver. 

Of  formality  in  taking  deposition.     See  Deposition,  1. 
Of  exception  to  pleading.     See  Practice  on  Appeal,  4^ 
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Warranty. 

1»  Where  the  plaintiff  rented  to  the  defendant  two  tenta  to  be  used  during 
a  celebration  there  was  an  implied  obligation  that  the  tents  were  rea- 
sonably suitable  for  the  uses  or  purposes  known  to  be  intended.  It 
was  error  to  charge  that  the  owner  impliedly  warranted  that  the  tenta 
were  suitable  for  the  purposes  for  which  they  were  rented.  Baker  d 
Mfg.  Co,  V.  Clayton,  686. 

Will. 

Securing  legatee's  debt.     See  Adminittrationy  2,  S;  Bond,  IS, 
Appointment  of  trustee.     See  Executor,  1, 

1.  Jitters  wholly  in  the  testator's  handwriting,  signed  bv  him,  and  directing 

a  disposition  of  his  property  in  case  of  his  death,  may  constitute  a 
holographic  will,  valid  under  the  statute,  though  not  attested  by  wit- 
nesses.    (Rev.  Stats.,  arts.  6336,  6336.)     Dougherty  v,  Holaeheider,  31. 

2.  Where  the  testator  stated  in  such  letters  that  he  was  about  to  undergo 

a  surgical  operation,  in  which  there  might  be  danger,  though  he  did 
not  anticipate  such,  and,  if  anything  happened  to  him,  he  desired  his 
property  disposed  of  as  therein  stat^,  the  will  was  a  conditional  one, 
and  the  contingency  not  having  arisen,  the  testator  living  for  about 
two  years  after  the  operation,  the  will  thereby  ceased  of  effect  and 
was  annulled.     Id, 

3.  Where  the  happening  of  an   event   is  merely  referred  to  as  giving  the 

reason  for  the  making  of  the  will,  it  is  an  unconditional  one,  but  it 
is  otherwise  where  the  testator  intended  to  dispose  of  his  property  only 
in  the  case  of  the  happening  of  the  event  named.     Id. 

4.  The   conditional    holographic   will,    since   it   made   a   disposition    of   the 

property  entirely  inconsistent  with  a  former  will,  operated  to  revoke 
such  former  will,  and  this,  although  the  conditional  will,  because  of 
the  failure  of  the  contingency  to  arise,  itself  ceased  to  be  effectual  and 
became  no  will.  It  was,  nevertheless,  a  "declarfition  in  writing,"  suffi- 
cient, under  the  statute,  to  revoke  the  former  will,  which  could  then 
be  given  vitality  only  by  a  republication.     (Rev.  Stats.,  art.  6337.)     Id, 

Wife's  Separate  Property. 

Undivided  Profits  of  bank  stock.     See  Bank,  2. 

Improvements  with  community  funds.     See  Community  Property,  S~5. 

Joint  investment  with  husband.     See  Husband  and  Wife,  1,  2, 

Writ  of  Error. 

Case  affirmed  on  certificate.  See  Practice  on  Appeal,  H. 
1.  Service  of  citation  in  error  must  be  upon  the  defendant  in  error  unless 
he  appears  of  record  to  be  a  nonresident  or  is  not  found  in  the  county 
of  his  residence.  If  made  upon  his  attorney  of  record,  in  the  absence 
of  such  conditions,  the  writ  of  error  will  be  dismissed.  Louisville  d 
N.  R,  Co.  V,  Missouri,  K.  d  T,  Ry.  Co.,  296. 

Witness. 

Diligence  to  obtain  testimony.     See  Continuance,  2. 
Cross-examination  as  to  bias.     See  Evidence,  28. 
Explaining  absence  of.     See  Evidence,  ^P. 

1.  Alleged  misconduct  of  party  on  witness  stand  during  the  trial  is  peculiarly 

for  the  determination  by  the  trial  judge.  The  Appellate  (Jourt  can 
not  say  that  plaintiff's  wife  was  guilty  of  any  misconduct  in  appearing 
upon  the  witness  stand  in  deep  mourning  or  in  giving  way  to  her  emo- 
tions, there  being  no  evidence  that  this  was  done  for  an  improper 
purpose.     Western  V,  Tel,  Co,  v,  Shaw,  277. 

2.  A  witness  testifying  for  one  party  may  properly  be  shown,  either  on  his 

own  cross-examination  or  by  the  testimony  of  another,  to  have  un- 
friendly feelings  for  the  opposing  party,  since  this  affects  the  weight 
to  be  given  to  his  testimony.  Houston,  E,  d  W,  T.  Ry,  Co.  v,  McCarty, 
866. 
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